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■^ËA'SES 

ÂRGUED AND DETERMINED 

■ , . , , I ■■,■■;"■ 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPE'AIS. THE 
• DISTRICT COURTS, AND THE COURT OF 
APPEALS OF THE DISTRICT 
• OF COLUMBIA 



i ■ . : 

EMPIRE RUBBER & TIRE CO. v. DE LASKI & THROPP CIRÇULAR WQ- 

VEN TIRE CO. 

DE LASKI & THROPP CIRÇULAR WOVEN TIRE CO. v. EMPIRE RUBBER 

&. TIRE CO. 

! (Circuit Court of Appesils, Third Circuit. June 15, 1922.) 

Nos. 2824, 28,'Î4. 

I. Pjitents <s=>324(5)— Master's findings as to profits and damages not set aside 
by appetlate court, uniess clearly erroneous. 

Tlie master's findings of fiu-t iii respect to profits made and damagea 
intlietftd by infringeiùélit liave evory reiisonable presumption in their 
favor, and will not be set aside or niodified by the appellate court, uniess 
clearly erroneous. 
2; ,Patents (Sx:33l8(4)— Proper basis for ascertaining profits by use of infringing 
part on a machine stated. 

Evidence on an accounting for infringement of a patent covering a 
maeiiine for wrapping automobile tires, which showed that the patent 
was for a comWnation readily sepnrable into two parts and that one part 
of a machine jvas not the noyel élément, but which was similar to other 
machinas in use, coidd havê been and was used by défendant without the 
infringing part of the m'achihe, though to less advantage, shows that the 
proper standard of comparison for ascertaining profits by the infringe- 
• ment was th» cost of wrapping withuse of the noninfringing part, or the 
rival machine, not the cost of haJidwrapping. . 

3. Patents <g=3 18(4)— Patentée must show infringement resulted in some profit, 

before it can çlaim commingled profits. 

The apportioriinent doctrine dOes not entitle a patentée to the pr'ofits 
from the Infringement commingled by the infringer wlth other profits, 
where the patentee's.eyidenee as to profits was based on an ett'oneous 
standard of comparison, sp that there was no évidence that the infringer 
had made 'afly profits ât èill from the infringement. 

4, Patents <g=33 18(5)— License- fées are sufficient, without other évidence, as 

measuré of damages for ihfringement. 

On ,an atcounting to ascertain damages for infi'ingemént of a pa.tent, 
proof of the license fee qljiarged by the patentée for the ii.se of its patent, 
without morej ioakes the license f ^ a proper measure of damage^. 

©ssFor other cases ;see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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5. Patents <S=93I8(3)— Ruie that licenses Including use of other machines Is not 

measure of damages to be applied under «ùrcumstances of each case. 

The rule that the license fee, chsfrg'êd by) a patentée is not the measure 
of damages in case the license covers the use of other machines, in addi- 
tion to the patented machines, is open to exceptions, and is to be applied 
to the peculiar faefs and circumstances, which control each case, remem- 
bering always that pecuniary loss arisirig f rom inf ringement can be deter- 
mined only through a reasonable approximation. 

6. Patents €=»3 18 (3)— License fee for use of any one of four maciiines lield 

measure. of damages for infringement. of one. 

The fee charged urider license agreements, which covereà four machines 
or déviées, but which required the licensee to pay the full royalty rate 
for the Use of the patented machine In coûtroversy alone, establishes the 
proper measure of damages for infringing use of the invention. 

Appeal from the District Court of the United States for the District 
of New Jersey; J. Warren Davis, Judge. 

Suit in equity by the De I^aski & Thropp Circular Woven Tire Com- 
pany against the Empire Rubber & Tire Company for infringement of 
patent. From a decree awarding plaintiff damages, but not profits, and 
refusing to treble the damages, both parties appeàl. Afifirrned. : 

E. Clarkson Seward, of New York City (Thomas G. Haight, of Jer- 
sey City, N. J., of counsel), for plaintifï. 

Francis C. Lowthorp, of Trenton, N. J., for défendant. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
THOMPSON, District Judge. 

WOOLLEY, Circuit Judge. In a suit on the De Laski & Thropp 
patent No. 1,011,450, for a machine for wrapping automobile tires be- 
fore vulcanization, instituted by the patentée against an infringing 
maker, this court affirmed a decree of the District Court holding the 
patent valid and infrlnged. De Laski & Thropp Circular Woven Tire 
Co. V. William R. Thropp & Sons Co. (D. C.) 218 Fed: 458, Id: (C. 
C. A.) 226 Fed. 941. The présent suit was brought by the patentée 
against the user of the machines which in the first suit were found to 
infringe the patent. The District Court again held the patent valid 
and infringed. 239 Fed. 139. The case then wCnt to an accounting. 
The spécial master awarded the plaintifï damages but declined to 
award it profits. On exceptions the report of the master was affirmed. 
Both parties appealed ; the défendant from the award of damages; the 
plaintiff from the refusai of the court to award profits and aiso from 
its refusai to treble the damages. 

[1] While subscribing to the séttled rule that a master's findings of 
f act in respect to profits made and damages inflicted by the use of an 
mfrihgin^ machine hâve every reasottable presumption in their favor 
and will not be sef aside or modified by an appellate court unless clpr- 
ly erroneous, Continuons Glass Press Co. v. Schmertz Wire Glass Co., 
2Ï9 Fed. 199, 205, 135 C. C. A. 85, certioran denied, 23S U. .5. 623, 
35 Sup. Ct. 661, 59 L. Ed. 1494, both parties are inclined— quite natu- 
rally — to départ somewhat from the rule in pressing the grounds of 
their respective appeals. We, however, hâve adhered closely to the 

Ê=5>For other cases see same toplc & KBY-NUMBÉR in àll Key-Numbered Dlgests & Indexes 
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rule in arriving at our conclusion ; and as thèse conclusions mainly in- 
volve questions of fact of no interest to any one except the litigants, we 
shall State them without discussion. 

[2] The question of profits as tried before the màster on the référ- 
ence and before the District Court on exceptions turned on the question 
of what constitutes a proper standard by which to compare the gains 
and savings made by the use of the infringing machines over other 
means available at that time for doing the same work. 

The machine bf the patent (described in the opinions of the original 
case), while an unitary structure, is readily s^parable into two parts, — 
a stand or understructure on which tires are wrapped when being ro- 
tated and a superstructure embodying rolls which compress the tires in 
their rotation. The latter constitutes the essential feature of the in- 
vention. When the superstructure is removed or the pressure rolls 
suspended, the understructure can be used (as, indeed, it was used by 
the défendant) for wrapping tires. Wrapping by the understructure 
alone is, however, not so satisfactory. As the patent is for a combina- 
tion comprising both structures, this part of the machine alone is,not 
the invention of the patent. For its use by the défendant, the plaintifï 
neither charges infi'ingement nor claims profits. Another machine, 
without pressure rolls, knowh as the "Williams" machine, was also 
used by the défendant for wrapping tires. Thèse machines the master 
and. the court regarded as the proper standard of comparison. The 
plaintifï, however, insisted, and still insists, that original hand wrap- 
ping is the proper standard. As therç is ample évidence to sustain 
the finding of the mastér that the Thropp machine without the pressure 
rolls and the Williams machine were, through the periods of inf ringe- 
ment, not only available to the défendant but were used by it in wrap- 
ping tires and thus became the proper standard of comparison — évi- 
dence equally persuasive to the trial court and to this court-^we can 
not discover clear error or mistake in the finding. Columbia Wire Co. 
V. Kokomo Steel & Wire Co., 194 Fed. 110, 114 C. C. A, 186; American 
Co. V. Snyder (D. C.) 241 Fed. 274. 

[3] As the plaintifï built its case on hand wrapping as a proper 
standard of comparison, which was rejected by the master and by the 
court, there is in the record, no évidence of gains and savings in the 
use of the infringing machine measured by the standard which the 
master and the court adopted. Therefore, we find nothing in the rec- 
ord to support the plaintiflf's claim for profits. Feeling the force of 
this situation the plairitifi rnaintai.ns that under the apportionment doc- 
trine of Westinghouse v. Wagner, 225 U. S. 604, 614, 32 Sùp. Ct. 691, 
56 L. Ed. 1222, 41 L. R. A..(N. S.) 653, it is, nevertheless, entitled to 
pfbfits because the défendant commingled the profits obtained f rom the 
use of the infringing machines with profits of its own. Should we 
assume this to be true, the plaintifï, while not compelled to prove what 
part of thé commingled profits were derived from infringemént, is 
still conf ronted with the burden of establishing some proper standard 
of comparisoa by which to détermine whéther there were, in fact, any 
profits at ail,, fpr, obviously, the patenteie is only entitled to recover 
profits, measured by gains and savings, which are attributable to the 
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use of its invention in comparison with the use ofothei^ available means. 
So we are back at the starting place, where, as'We hâve said, «'e find 
no évidence of a proper standard of comparison by which to meàsute 
thé plâintifiF's claim for profits upon any theory. '' 

[4,5] On the defendant's appéal froni the avvard of daitiages the 
single question is whether damages can lawfullybe admeasured upon 
thé évidence offered. This évidence consists of tçù license agreemmts 
made between the plaintiflf and other tire manuîacturers wherein fixed 
and uniform royalties at différent rates are requîred to be paid for 
wrappihgf tirés of différent dimensions by the machine of thé patent. 
Without anything more, such à license feeis a propér measure of damr 
âges arising froni infringëment. 'Dowagiac V. Minnesota, 235 U. S. 
641, 646, 35"'Siap. Ct. 221, 59 L. Ed. 3^8. 'But the défendant urgesthat 
thèse agreements are not valid evideiice ôf damages arising frora an 
ihfringîng use of the machine of the patent because'the royalties there- 
in' |)î^vided are for something entirely difiÉerent in' that they are for 
so'mething;more. This contention is based on thè fact that the licenfee 
agreements cover the invention of the patent in -suit and three othér 
machines or devices useful in the manufacture of 'tires, and is restéd 
on thé ruie of law that as royalties are to be paid' far the privilège of 
using ail or any one of the four ma;chines, the considération in the 
agreements for the use of ail is not a just measure bf damages for the 
inf ringin'g:' use of one. Moffitt v. Cavànagh!(C. C.) 27 Fed, 511 ; 
Colgate v: Western Manufacturing Co. (C. C.) 28 Fed. 146; SprouH 
V. Pratt & Whitney Co., 108 Féd. 963 48 G. C: A. 167; Hunt Bros. 
Co. V. Càssidy, 53 Fed. 257, 261, 3 C. G. A. 525 ; Bell v. United. States 
Stamping Go. (G. G.) 32 Fed. 549; American Sulphite Pulp Go: v. 
De Grasse Paper Go., 193 Fed. 653, 113 G: G. A: '521, certiorari dehied, 
see De Grasse Go. v. American Gd., 225 U: S. 712, 32 Sup; Ct. 841, 
56L. Ed. 1268. _ ■ _ _ ; r^t , : 

While this is thè gênerai rule, it, admittedlv, is open to exceptions, 
fîxpanded.MetaîGo: v. General Fireproofing -Co. (D. G.) 247 Fed. 899, 
904, and is to be applied to the peculiar f acts and cirCUmstances which 
control each case, rerhembéring always that pecuniary loss arising f rom 
infrirlgement can, in àny event, be deterniiiîed only through a reasoïl- 
able approximation, Lee v. Malléable 'fD.' G.)' 247 Fed. 795; 'Clark v. 
Schieble, 248 Fed. 276, 160 C. G. A. 354.; 'And we think the terms of 
the agreements hère in question bring this case- within one of the ex- 
ceptions. ^" ' '''■■■■ : ' ' . ' ■ 

[6] Goncededly, the license agreements in évidence cover four ma- 
chines or deVices, one under the patent' in suit, anotherxinder a patent 
^A^hîch had been deelared invalid; and twO-t'mder pendihg applications 
fur patents. Thé agreements also show that the royalty on the invalid 
pateiit ■was not included in the 5, 10 and 15 cent rates rélieid'upon in 
proof of damages and used by the master in Computing damages, and 
that the rates named are to be' paid for the privilège of Using any one 
of the apparatus named in the agreements.. In other wôrds, the li- 
censees are absolutely bound to pây thc'fuU royalty rate'ôf 5,: 10 and 
15 cents for the use of the tire wrapping rilâchinè alone. >> 
■ We ai'e of opinion, therefore, that the rates in the litense Sgreements 
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offered in évidence, applying to the invention of the patent in suit, con- 
stitute the proper measure of damages for an infringing use of the in- 
vention.. 

We find nothing in this lengthy litigation to justify thè plaintiîï's 
daim for an increase of damages over the award of the master. ■, 

The decree below is in ail fespects afifîrmed, the costs of thèse cross- 
appeals to be borne equally by the parties. 



f. T. S. RUBBER CO. v. ESSEX RUBBER CO. 

(Circuit Court of Appeals, First Circuit. Juue 7, 1922.) 
,;. No. 1505. 

1. Patents <s=:;328— Reissue 14,049, daims 5-9, for rubber heei lift, construed so 

as to require hearing to détermine infringement. 

Tlie Tufford réissue patent. No. 14,049, claims 5-9, for a rubber heei 
lift, fteZ(t not limited to a lift whicii, when inverted, would rest only on 
the rear edge and the two forward corners, but to include a lift in which 
the top outer edge was àll in one plané, and, so construed, to require a 
hearing of évidence to détermine whether it is intringed .by defendant's 
heels, so that a dismissal of the bill on motion must be reversed. 

2. Equity i@=3i42— Averment of information and belief as to fact is not averment 

of fact. 

An averment in a bill of complaint tliat plalntift is informed and be- 
lieves that défendant undertook the défense of a prior suit,, so as to be 
bound by the decree therein, is not an allégation of the fact, based on In- 
formation and belief, but merely an allégation of such information and 
belief, whîch is insufficient to tender an issue. 

Appeal from the District Court of the United States for the District 
of Massachusetts; George W. Anderson, Judge. 

Suit in equity for infringement of patent by the I. T. S. Rubber Com- 
pany against the Essex, Rubber Company.' Bill dismissed on motion 
(270 Fed. 593), and plaintiff appeals. Reversed and remanded for 
further proceedings. . ; ., 

See, also, 276 Fed. 478. , ; 

Charles A. Brown, of Chicago, 111., and F. O; Richey, of Cleveland, 
Ohio (F. A. Tannant, of Boston, Mass., on thé brief), for appellant. 

Lucius E. Varney, of New York City (Emery, Booth, Janney & 
Varney, of Boston, Mass., on the brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, ànd MOR- 
RIS, District Judge. 

BINGHAM, Circuit Judge. This is an ajppeal from a decree of the 
District Court for Massachusetts in an equity suit charging infringe- 
ment of reissued letters patent No. 14,049, applied for June 22, 1915, 
and issued January 11, 1916, to the I. T. S. Rubber Company, assignée, 
through mesne assignments f rom John G. Tufïord. 

, The invention is for an improvement in résilient heels, and particu- 
larly in cushion heels of the type comprising an elastic lift, adapted to 
be applied to the ordinar y shoe heei. 

<g:=>For other cases see sume topio & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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After motion by the défendant for particulars, a stipulation was 
filed in which it was agreed that certain attached heels (Plaintiff's Ex- 
hibits 1 and 2, Defendant's Heels, Séries A and B) were sold by the 
défendant in the District of Massachusetts between January 11, 1916, 
the date of the lettpxs patent in suit, and the date when the complaint 
in the cause was filed, and that the acts of infringement relied on by 
the plaintiiîf were based on sales made by the défendant of heel lifts 
the same as the heel lifts which formed Plaintiff's Exhibits Nos. 1 and 
2, Defendant's Heels, Séries A and B, or other heels exactly like them, 
except as to size and color, and that the advertisements appearing upon 
pages 29 and 30 of the record were issued and published under the au- 
thority of the défendant, on or about the dates of their publication, 
April 1, 1918, and July, 1920. The défendant thereupon moved to dis- 
miss the complaint, on the ground that it appeared from the record thus 
made that there was no infringement. 

The case was treated in the court below as though the plaintiflf had 
set up in its bill that the défendant had been guilty of infringement by 
selling the attached heel s> and the défendant had demurred to the bill 
on the ground that it appeared therefrom that the alleged infringing 
structurés were not inf ringements, and a decree dismissing the bill for 
thjs reason was entered, from which this appeal is taken. 

The questions presented by the assignments of error, and hère ar- 
gued, are that the court erred (1) in holding that the claims in issue were 
not imfringed; and (2) in holding that the défendant was not estopped 
from denying infringement, due to certain allégations in the bill of 
complaint, in which the plaintifï claimed that the défendant had partic- 
ipated in certain suits in the Sixth Circuit, brought by the plaintiff 
against dealers to whom the défendant had sold heels exactly like Plain- 
tiff's Exhibit No. 1, Defendant's Heels, in which decrees pro confesso 
had beeh entered. 

The theory upon which the court bélow proceeded in dealing with 
the case wâs that it was its duty to grant the motion to dismiss, unless 
it appeared that the heels in question were or could be found to be an 
♦nfringement of the plaintiff's patent, but that, if expert testimony or 
other extraneous évidence was needed "to assist in the construction of 
the patent, or to détermine whether the defendant's products infringe, 
the case, must stand for hearing." 

Eor the purpose of determining the questions ràised by the motion, 
the défendant concèdes that the patent is valid, and that there is noth- 
ing in the prier art, except as stated in the patent itself, and nothing in 
the file wrapper, which should limit the plain terms of the patent. 

The claims in issue read as follows : 

"5. A heel lift 6f substatitJally nonmetallic résilient material, having its 
body portion of conoavo-convex form on every Une of cross section, the con- 
cave upper face lying entlrely below a plane passing through the rear upper 
edge and the breast corners of the lift. 

"6. A heel lift of substantially résilient material, having its body portion 
of concavo-convex form on every Une of cross section, the concave npper face 
lying en tirely below a' plane passing through the rear upper edge and the 
breast corners of the lift, said lift being provided with nail-receiving oï)enings 
located near the conter thereof. 
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"7, A heel lift of substantially résilient material, eomprising a body portion, 
tlie attaching face of wliieli is concave and tlie tread face of which Is convex 
on every line of cross section, and normally held in such form by its owu in- 
hérent resiliency, the concave attacliing face lying entirely below a plane pass- 
ing through the rear uppér edge and the breast corners of the lift, whereby to 
cause the entire margin of said lift to exert a unlform pressure on the heel 
of a shoe, when said lift is positioned on the heel and the convex tread face 
thereof depressed to flatten said lift. 

"8. A heel lift of résilient material, eomprising a body portion of uniform 
thieknesB thi-oughout its entire area and of concavo-convex form on every line 
of cross section, the concave upper face of the lift lying entirely below a 
plane pa-ssing through the upper edge and the breast corners of said lift. 

"9. A heel lift of résilient material, eomprising a body portion, the attaching 
face of which is concave and the tread face of which is convex, the concave 
face of the lift being unbroken and lying entirely below a plane passing 
through the rear upper edge and the breast corners of the lift, whereby, 
when the convex tread face is depressed to flatten said lift, a suction will be 
created between the lift and the heel to hold the attaching face of the lift 
throughout its entire extent in contact with the exposed face of the heel." 

[1] Ail of thèse daims were regarded by the court below as refer- 
ring to the concave face of the lift as "lying entirely below a plane 
passing through the rear upper edge and the breast corners of the 
lift," and, construing the claims with référence to the spécification and 
drawings, it reached the conclusion that "this shape-defining language 
concerning the concave upper face 'lying entirely below a plane passing 
through the rear upper edge and breast corners' [was] of the very 
essence of the invention," and that, "so far as thèse claims in suit 
[were] concerned, no heel having along the sides and rear a straight 
edge — ail in one plane — can be held an infringement of the plaintifï's 
patent" ; that inasmuch as the def endant's heel was a straight edge 
heel, except between the two breast corners, it did not infringe the 
claims in issue, as they called for a heel of concavo-convex shape, 
"which when laid down upon a plane surface touches only at the rear 
and the two breast corners"; and that expert testimony or other ex- 
traneous évidence was not needed "in order to understand the lan- 
guage of the patent." 

An examination of the above claims discloses that the court below 
was mistaken when it said that "in every one of thèse five claims the 
upper face is referred to as 'lying entirely below a plane passing 
through the rear upper edge and the breast corners of the lift.' " The 
statement is true as to the fifth, sixth, seventh, and ninth claims, but 
in the eighth claim the language is, "the concave upper face of the 
lift lying entirely below a plane passing through the upptr edge and 
the breast corners of said lift" — plainly showing that the patentée con- 
templated a heel the upper edge and the breast corners of which lay in 
the same plane. In this claim he does not use the phrase "the rear 
upper edge" that appears in the other four claims, and the omission 
of the Word "rear" manifests a purpose not to hmit claim 8 to a heel 
having the concave upper face lying below a plane passing through only 
the rear upper edge and breast corners of the lift. 

Then again the court below, in construing the claims in issue, laid 
spécial stress upon the word "entirely," as used in the phrase "the con- 
cave upper face lying entirely below a plane passing through the rear 
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upper edge and breast corners of the lift." His reasoning was that, 
as an edge is a line where two surfaces meet, the upper edges of the 
lift must be a part of the concave upper face, and that, as the concave 
upper face is described as lying entirely below a plane passing through 
the three points, the line or edge of the concave face must f ail below 
the plane. But it seems to us that such is not the meaning of the lan- 
guage, for otherwise the rear upper edge and breast corners, through 
which (according to claims 5, 6, 7, and 9) the plane passes, would be 
below the plane, a clear contradiction of the language of thèse claims; 
and in claim 8, where the term "upper edge," and not "rear upper 
edge," is used, and in which the concave upper face is described as 
"lying entirely below a plane passing through the upper edge and 
breast corners of the lift," it seems apparent that the patentée did not 
mean to convey the idea that the upper edge was a part of the "con- 
cave upper face" which is described as "lying entirely below a plane 
passing through the upper edge and breast corners." 

The question of infriiigement with référence to claim 8 cannot be 
determined on the basis of comparison indulged in by the court below, 
for this claim cannot reasonably be construed as limited by its language 
to a concavo-convex heel, which, when laid upon a plane surface, 
touches only at the rear edge of the two breast corners. 

It is conceded that claim 8 is valid,. and that the defendant's alleged 
infringing heel is of a concavo-convex form on every line of cross 
section, whose concave upper face lies entirely below a plane passing 
through the upper edge and breast corners of the lift. This being so, 
the only thing left open on the question of the infringement of claim 
8 is whether the body portion of defendant's heel is of a "uniform 
thickness throughout its entire area." An inspection of the defendant's 
heel shows that its body portion is not of a uniform thickness through- 
out its entire area, but it appears to be substantially so, and, if it per- 
forms the functions of a heel constructed in compliance with claim 8, 
we fail to see wherein it should iiot be held to infringe. 

Was the court below right in construing the fifth, sixth, seventh, and 
ninth claims as limited to a concavo-convex heel, which, when placed 
upon a plane surface, touches only at the rear edge and the breast 
corners, or, in other words, one in which "the rear upper edge and 
breast corners of said concave attaching face are disposed in a plane 
above the upper side edges and the breast edges of the lift"? 

The fundamental conception of plaintiff's patent as to form is one 
"molded or eut so as to be of a concavo-convex form on any line of 
cross section," and its principal object or function when so formed is 
(according to the language of the spécification) "that when the lift is 
subjected to pressure any tendency for the edge portions of the lift 
to crowd beyond the sides of the shoe heel will be counteracted, and 
there will be equally as great a tendency for the material of the lift to 
crowd or compress toward the center thereof ." This means that the 
rétroactive force inhérent in the rubber will counteract any tendency 
of the edge portions of the lift to crowd beyond the sides of the shoè 
heel when the lift of the patent is subjected to pressure, and thus 
keep the side and breast edges of the lift in alignment with the side and 
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breast edges ôf the shoe heel and in close contact therewith. This 
description gives the gênerai form of the lift, without defining the 
upper edges of its concave attaching face, either between the breast 
corners or around the outer edge of the lift, or reqiiiring it to be spheri- 
cal. 

The spécification also discloses a preferred form of heel, concayo- 
convex on every line of cross-section and possessing a like function 
or rétroactive force. The spécification says : 

"It is préférable that the lift be of the same thicUness throughout and that 
its mai-filial surface be at ail points radial to the center of curvature of its 
concave side 3 so that, when the lift is applied to the fïhoe heel and subjected 
to pressure, its said marginal surface vvlll lie coïncident with the side of the' 
slioe heel." 

It is conceded by the plaintifï that the preferred form of lift called 
for by the language— "that its marginal surface be at ail points radial 
to the center of curvature of its concave side J" — is spherical. Thé 
drawings of the spécifications show a' concavo-convex lift of spherical 
form, having a body of unif orm thickness and its side and breast edges 
below a plane passing through its rear uppei^ edge and breast corners. 
This is plainly shown in Figures 2 and 4 of the drawings. The spécifi- 
cation further says: : - 

"By références to Figs. 2 and 4 of the drawings. it will be seen that the 
concave upper faceof the lift lies entirely below a plane passing through the 
rear upper edge and breast corners of tlie lift, whereby to cause the entire 
margin of said lift to exert a uniforra pressure on the heel of a shoe, when 
the lift is positioned on the heel and the coiivex face thereof depressed to flat- 
ten said lift. In other words, owing tothe curvatnre of the concave attaching 
face of the lift, the rear upper edge and breast corners of said concave at- 
taching face are disposed in a plane above the upper side edges and the breast 
<'dges of the lift." 

It seems to us that the language of claims 5, 6, 7, and 9 describes the 
preferred form. disclosed in the spécification and drawings, namely,.. 
the three-point contact form, having its side and breast edges, as well 
as its concave attaching face, located below a plane passing through 
the rear upper edge and breast corners of the concave face. But, as 
the patent is for an appliance, and not for a mère form, and when in 
opération or use functions in a given way, due to the éléments embodied 
in its shape, we do not think the question of infringement is limited to 
a mère comparison of shapes or forms, independent of function. If 
it could be said that no other conclusion couH be drawn f rom the al- 
légations of the bill and the- patented and alleged inf ringing heels than 
that a concavo-convex heel like the defendant's, having side edges, as 
well as a rear edge and breast corners, in the same plane, functions in 
a différent way from the concavo-convex heel of thèse claims, having 
only its rear edge and breast corners in the same plane, the décision 
of thé court below that the defendant's heel did not infringe woûld 
bave bcen right. But, as we think this cannot be said to be the undoubt- 
ed fact, we are of the opinion that the question of infringement cannot 
properly be determined without évidence. If it should appear that the 
raised side edges in the defendant's heel do not cause it to function in 
a différent way from the plaintifif's, but simply cause its rear edge and 
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breast corners to function less perfectly (a matter of degree), we 
think it should be held to infringe^ 

As the defendant's heel may or may not infringe the claims in issue, 
depending upoq vvhether or not it functions in the way or manner 
heels constructed in accordance with the requirements of the claims in 
issue function, and as this question cannot reasonably be détennined on 
a mare inspection of the heels thus constructed, we think the case 
should be remanded for trial, unless the défendant is estopped to deny 
the question of infringenient, due to the pro confesso decrees obtained 
against the dealers in the Sixth Circuit. 

, [2] As to the question of estoppel: In its bill of complaint the plain- 
tif? dôes not specifically, or on information and belief, allège facts 
showing that the défendant assumed the control and undertook the 
défense of the suits brought in the Sixth Circuit against the dealers 
to whom it sold heels. It simply says that it is informed and believes 
that the défendant did so without • averring the f act. Such an alléga- 
tion tenders no issue material to the cause. The material question was 
and is whether the défendant assumed the control and undertook the 
défense of those suits, not what the plaintiff understood and believed 
the défendant did. 

"There is a distinction in equity pleading between an averment of Informa- 
tion and belief as to matter of fact and an averment of matter of f act on 
Information and belief. ; The former averment is improper, an issue cannot 
legltimately be taken on the existence of such information and belief. The 
latter is proper, as it tenders issuable matter of fact." Murray Oo. v. Conti- 
nental Gin Ck). (C. C.) 126 Fed. 53.3, 534 ; Helmet Co. v. Wm. Wrigley, Jr., Co.. 
245 Fed. 824, 826, 158 C. C. A. 164, and authorities there cited; 1 Whitehonsc, 
l&ï. Pr. § 105. 

However this may be, we do not think the allégations of the bill as 
to this branch of the case are of such a definite character that, in the 
absence of proof of what actually occurred, we should hold that the 
défendant was concluded by the decrees in the Sixth Circuit and estop- 
ped to contest the question of infringement. 

Thé decree of the District Court is reversed, and thé casé is re- 
manded to that court for further proceedings not incorisistent with this 
opinion, with costs to the appellant. 



DAVIS, Agent, v. PARRINGTON. SAN FRANCISCO & P. S. S. CO. v. SAME. 
DAVrs, Agent, v. PORTLAND SEED CO. 

(Circuit Court of Appeals, Ninth Circuit. June 5, 1922.) 

Nos. 3799, 3800, 3828. 

I. Carriers <sce>28— Greater rate for shorter haul without permission Is iliegal. 

Since the amendment of Interstate Commerce Act, § 4, by Act June 18, 
1910 (Comp. St. § 8566), a carrier no longer has the.rlght as it did prior 
thereto to détermine in the flrst instance whether a dlssimilarity In con- 
ditions justifies the charge of a greater rate for a shorter haul than for a 
longer haul over the same route, bufany such charge Is illégal, unless the 

Ê=>For other casés 6ee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Commission has prevlously made an orde^ corisentïng to the hlgh^r rate 
to tbe Intermediate point. 

2. Commerce <&=>89— Recovery of excess rate paid for shorter haut is permUsible, 

without resort to Commission. 

The collection by a carrier of a rate In excess of tUe rate cliarged by 
it for a longer haul over the same route, without permission of the Com- 
mission first having been obtained, is the collection of an illégal rate, and 
the excess of such rate over the rate for the longer haul may be recovered 
by an action in the court without rcsorting first to proceedings before the 
Interstate Commerce Commission, since the question is clearly not ad- 
ministrative, and the remedy by action in court exists under Interstate 
Commerce Aet, § 9 (Comp. St. § 8573). 

3. Carriers <§x=>28— LonQ and short haul clause is no longer limited ,to single Une. 

Since Interstate Commerce Act, § 4 (Comp. St. § 8566), whieh originally 
prohibited a greater rate under substantially similar circumstances for a 
sliorter than for a longer haul over the same Une, was amended by Act 
.Tune 18, 1910, whieh added the words "or route" after the word "Une," 
the long and short haul clause is no longer limited to transportation over 
the Une of a single carrier, but includes transportation under a joint rate 
by Connecting carriers. 

4. Raiiroads i^=:s5V2, New, vol. 6A Key-isio. Séries— Fédéral Transportation Act 

did not vest in Interstate Commerce Commission sole jurisdiction over daims 
against raiiroad administration. 

Transportation Act Feb. 28, 1920, § 206,, glving Jurisdiction of claims 
against the Raiiroad Administration for violations of the act to regulate 
commerce to the Interstate Commerce Commission but also providing 
that actions at law and suits in equity, whlch prior to. fédéral control 
could hâve been brouglit against the carrier, might, after the termination 
of the control be brought against an agent designated for that purpose did 
not vest in the Commission sole jurisdiction over claims for a violation of 
the Interstate Commerce Act, but an action can be prosecuted by the 
shipper, in the courts in cases whére proceedings before the Commission 
are not a preréquisite to such action. 

5. Appeal and error <g=3 170(1)— Interstate Commerce Commission's order, not 

presented to court below, cannot be considered. 

On appeâl from a judgment for shippers for the excess of rates col- 
lected by the carrier, a gênerai order of the Interstate Commerce Com- 
mission increasing the rates, whieh was not presented to the court below, 
cannot be considered by the appellate court. 

6. Carriers (g=328— General rate increase order did not authorize new violations of 

long and short haul clause. 

General Order No. 28 of the Interstate Commerce Commission author- 
izing a gênerai increase in rates, and permitting carriers to violate the 
long and short haul clause in so far as nècessary to permit the increase 
to go into effect, merely permitted such violation in cases where the 
greater charge for the shorter haul had been previously authorized, and 
did not logalize a coiitinued violation by the carrier, whieh had previously 
violated Interstate Commerce Aet, § 4, as amended (Comp. St. § 8566). 

7. Carriers <sz^28— Possibility of unioading at nearèr point held not to authorize 

violation of long and short haul clause. 

Where goods transjmrted under a joint water and rail rate were In 
fact unloaded from tlie vessel into the cars at a dock whieh made the 
total haul a greater distance than the haul by vessel alone, for whieh a 
greater rate was charged, the fact that the vessel could hâve been dis- 
charged at a dock nearer the point of destination, so that the haul would 
hâve been .shorter, does not make the rate valid especially where the 
tariffs of the steamship cpmpany provided that cargoes would not be dis- 
charged other than at its regular landing place. 

ig=For other cases sec same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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8. Courts, <s=3375— Limitation fixed by state statute, and not two-ye?r limitation 

jipplicable to procéèdings beforë fntèrstate Commerce Commission, held to 
apply to actions to recover excessive freight rate. 

Interstate Commerce: Act, § 16, as ainended in 1920, provlding tiat ail 
elaims for the recovery of damages shall be flled withintwo years after 
the cause of action has accrued applies only to dainas for damages flled 
before tbe Commission, and an action In court to recover an excessive 
■• freight rate is governed by theperiod of limitation fixed by the state 
statute. ., ' ; ■ . : :. i , , , 

9. Carriers /@=>36—IVIeasure of damages in actionb for eiibessive rates collected 

in vioiation of long and short clàiise of Interstate Commerce Act stated. 

In actions by sbippers to recover excessive freight rates collected in 
violation of the long and short haul clause of Interstate Commerce Act, § 
4 (Comp. St; § 8566), it was proper tolneasure the damages by the différ- 
ence between the rate, collected for the shorter haul and the taritt rate 
for the longer haul. 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Reah, Judge. 

Sepai-ate actions at laW by A. J. Parrington against James C. Davis, 
Agent, and against the San Francisco & Portland Steamship Com- 
pany, and by the Portland Seed Company against James C. Davis, as 
Agent, for the recovery of excess charges by carriers. Judgment for 
the plaintiiï in each Casé, and défendants bring error. Affirmed, with 
the addition of an allbwance for attorney's fées on appeal. 

Arthur C. Spencer, John F. Reilly, and Charles E. Cochran, ail of 
Portland, Or., for plaintiffs in error. 
Wilson & Guthrie, of Portland, Or., for défendants in error. 
Ben C. Day, of Portland, Or., amicus curiœ. 
Before ROSS, MORROW, and HUNT, Circuit Judges. 

Parrington's Cases. 
HUNT, Circuit Judge. Thèse cases involve rates on sugar from 
San Francisco, Cal., to Portland, Or. The San Francisco & Portland 
Steamship Company, called the Steamship Company, opérâtes a line 
of steamers between San Francisco and Portland, via Pacific Océan 
and Columbia and Willamette rivers, with a regular landing place at 
Ainsworth dock, in Portland, where connection is had with the Oregon- 
Washington Railroad & Navigation Company, called the Railroad 
Company, extending from Portland to North Portland. From Decem- 
ber 28, 1917, to February 29, 1920, the Director General exercised 
control of the steamships. Oh February 17, 1916, the Steamship Com- 
pany, in connection with the Railroad Company, put into effect a tariff 
on sugar in carload lots of a minimum of 30,000 pounds of 12^/2 cents 
per cwt. The rate was applicable via the line of the Steamship Com- 
pany to Portland, thence via the Railroad Company to North Portland, 
and was in effect until Juhe 25, 1918. On June 25, 1918, the rate to 
North Portland was raised to 15i/'2 cents per cwt,, and, continued in 
eflfect until August 26, 1920. From August 26, 1920, the rate from 
San Francisco to North Portland was I9I/2 cents per cwt. During 
the several periods mentioned the rate, as per the Steamship Company's 

©îi^For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



DAVIS V. PABEINOTON- '13 

(281 P.) 

tariff, from San Franeis(JO;tO:.Port]and and Astorià, ffom. Decembér 
28, 1917, to June;25, 1916, >va9 15 cents per cwt; from June; 25, 1918, 
to February 29, 1920, 19 cents per cwt. ; i/; ■ :.; 

, Thus.the situation became. one where before; June 24, 1918,' the local 
rate. from SaniFrancisco to portiand was higher than the joint rate to 
North Portiand, and after June 24,. 1918, the local rate froiii San 
Francisco was higher to Poftlarid than the joint rate to North Partlând. 
Astoria carried the same rate as: Portlarid.- The contention of Pàirring- 
ton is that the route from San Francisco to Portiand is shorter than 
the route from San Francisco to North Portiand, and that the route 
from San Francisco to Astoria is shorter than the route from San 
Francisco to North Portiand. The Railroad Company admits the 
Jatter claim, but does not concède that the distance from San Francisco 
to Portiand is shorter tlian from San Francisco to North Portiand. 

The Seed Company Case. 

The Seed Company clalms that during December, 1918, and Janu- 
ary, 1919, at Roswell, N. M., one Mit'chell delivered to the Director 
General of Railroads two carloads of alfalfa seed, con.signed to the 
shipper's order, one car for Yakima, Wash., the other to Walla Walla, 
Wash., moviûg over the lines of the Atchison, Topeka & Santa Fé 
Riiilway to Denver, thence via Union Pacific lines to Granger, Wyo., 
thencevia Oregon Short Line to Huntington, Or., thence by Oregon- 
Washington Railroad & Navigation lines to Yakima and Walla Walla, 
Wàsh.'^ The Directof General delivered the cars to the Portiand Seed 
Company upon surrender of the bill of lading indorsed, and there- 
aîter demanded $1,311.75 for the car going to Yakima, and $715.79 
for the car moVingto Walla Walla. 

The published rate on. alfalfa seed in carload lots from Roswell, N. 
M., to Yakima and Walla Walla, Wash., was $2.44 per cwt. ; that 
rate being a combination of local rates based upon Denver. The 
through rate from Pecos, Tex., to Yakima and Walla Walla, was $1.- 
51^/2 per cwt. The excess of the Roswell rate over the Pecos rate 
would produce, for the respective cars, certain sums, which, with fées 
^nd costs, the Seed Company sued for. The contention is that Pecos, 
Tex., being a point more distant than Roswell, N. M., on the same 
line or route over which shipments moved, any sum collected in excess 
of the Pecos rate was in violation of section 4, the long and short haul 
clause of the Interstate Cotnmerce Act. 

! [ 1 ] In Parrington's Cases it is argued that the Steamship Company 
could, without Violating section 4 of the act, establish its local rate by 
water to Portiand, and could also concur in a new independent route 
established by the joint tarififs of the railroad, whereby the route from 
San Francisco to North Portiand was creàted, and that, while the 
Steamship Company used part of the lines of the Railroad Company, 
it was lawful to make a local rate via water line higher than the joint 
rate via the rail and water line. The accuracy of this reasoning dé- 
pends upon whether the case is to be considered in récognition of the 
well-established rule that by the amendments to section 4 of the In- 
terstate Commerce Act (Comp. St. § 8566), providing that the carrier 
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has no rîght to charge more for a shbrter haul ovCr the same line or 
route, thair it charges; for a longer haul, the shôrter being included 
within the longer distance, the carrier cannotttiake such charge for the 
shorter haùl until after it shall hâve -presented the mâtter to the In- 
terstate Commerce Commission and ôbtained frôm thatbody an order 
permitting the greater charge to the shortêr point. 

Prior to the amendments of 1910, in the first instance, the carrier 
Gould under section 4 détermine whether or not there was a dissimi- 
larity of circumstances and conditions which authorized it to charge 
more for a shorter than for a longer haut over the same line. Since 
the Act of June 18, 1910, the right of the carrier in the first instance 
was taken away, leaving the prohibition of the long and short haul 
clause absolute until the Interstate Commerce Commission could hear 
the matter, and, if it might see fit, make an order consenting to the 
higher rate to the intermediate point. In the Intermountain Rate Cases, 
234 U. S. 476, 484, 34 Sup. Ct. 986, 990 (58 L. Ed. 1408), the court 
speaking through the Chief Justice, after discussing the state of the 
lajy prior to and after the amendments, said : 

"It is certain that the fundamental change which It makês Is the omission 
of the substantially similar circumstances and conditions clause, thereby 
leaving the long and short haul clause in a sensé unqualified, exeept in so far 
as ttie section gives the right to the carrier to apply tp the Commission for 
aùthoritj' 'to charge less for longer than for shorter distances for the trans- 
portatibn of persons or property,' and gIves thé Commission authorlty from 
time to time 'to prescribe the extent to which such désigna ted common car- 
rier may be relieved from the opération of this section.' " United States v. 
LouisviUe & NashvIUe R. Co., 235 U. S. 314, 35 Sup. Ct. 113, 59 I* Ed. 245; 
Skinner & Eddy t. United States, 249 U. S. 566, 39 Sup. Ct. 375, 63 L. Ed. T72. 

[2] Inasmuch as no permission from thé Interstate Commerce Coni- 
. mission was ôbtained by the carriers conCerned in the présent cases, 
thé greater charge to the shorter poiiit Was pr6hibited by the statûfc 
ref erred to. It was an illégal rate, unless the effect of f ailing to Ob- 
tàin the consent of the Commission can be avoided by regarding^ the 
question as purely administrative, to be submitted 'first to the Inter- 
state Commerce Commission before appeal lies to the judicial pôwer, 
The later décisions of the Suprême Court (Penn. R. R. Co. V. Inter- 
national Coal M. Co., 230 U. S; 184, 33 Sup. Ct. 893, 57 L. Ed. 1446, 
Ann.- Cas; 1915A, 315; Penii. R. R. Co. v. Puritan Coal Co., 237 U. 
:S. 121, 35 Sup. Ct. 484, 59 L. Ed. 867; Penn. R. Co. v. Sonman Coal 
Co., 242 U. S. 120, 37 Sup. Ct. 46, 61 L. Ed. 188), however, point out 
the distinction between an assàult agaihst the rule of the statute and an 
unequal and discriminatory application of the rule. Recently, in St. 
Louis, I. M. & S. R. Co. V. Hasty & Sons, 255 U. S. 252, 41 Sup. Ct. 
269, 65 L. Ed. 614, where it was contended that a proper intCTpreiation 
of a railroad tariff called for administrative considération, the court 
said that the matter was so free from donbt that it was unnecessàry to 
apply to the Commission for construction. The présent case fairly il- 
lustrâtes the prihciple, for the question hère involvéd is clearly'not 
administrative as to what rate is reasonable, but whether,' undei* thé 
circumstances already outlined, the only way provided for charging 
more for a short than for a long haul has been followed.- If it hàs not,^ 
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there is a remedy by actiôïi in damages in court. Section 9, Interstate 
Commerce Act '(Coftip. St. § 8573). 

[3] Courtsel nave arguéd'that in the carriage from San Francisco 
to North Portland the line to North Portland is distinct from that to 
Portland, and they cite C. & N. W. R. Co. v. Osborne, 52 Fed. 912, 3 
C. C. A. 347, âs authority for their view that the local rate via water 
line or route cbuld be higher than the joint rate via rail and water line 
or route. In the case cited the court was considering the fourth sec- 
tion of the Acli to Regulate Commerce, when it was unlawful for the 
carrier to charge greater compensation for transportation of property 
under substantially similar circumstances and conditions foi" a shorter 
than for a longer distance over the same line in the same direction; 
the shorter being included within thè longer distance. Judge Brewer 
emphasized the use of the word "line" in the fourth section as it then 
Tead, and held that, where two corapanies owning Connecting Unes of 
road unité in a joint tariflfi they form for the connective rates a new 
and independent line, and that neither is bound to adjust its own légal 
tariflf td suit the other, noi". is it compelled to make a joint tariff with 
it. But, when Congress attiended the act in 1910, and saw fit to add, 
after the words "over the same line," the additional words "or route," 
it called fbr a new,, aud we believe a broader, interprétation by which 
the word "route" is ntot to be regarded as wholly synonymous with 
the word "line." We believe that something more was meant, and that 
the eflfect was to require broader construction, by regarding the words 
as pertaining to instances where carriers join their lines and then 
make a route, ând that f reight which is carried over the same route may 
be carried over a single line or a joint line. R. R. Commission of 
Wisconsin v. C, B. & Q. R., 257 U. S. 563, 42 Sup. Ct. 232, 66 L. Ed. 

(Feb. 27, 1922). We hâve hère, too, the circumstance that the 

Oregon- Washington Railro^d & Navigation Company controUed and 
operated the San Francisco & Portland Steamship Company. 

[4] In a brief filed by counsel as amicus curise it is urged that by 
section 206 of the Transportation Act of 1920 (U. S. Stat. 1920, p. 
461) jurisdiction of claims against the Railroad Administration for 
violations of the Act to Regulate Commerce is taken from the courts 
and vested solely in the Interstate Commerce Commission. We cannot 
so hold. There is no language in the Transportation Act whicb^ indi- 
cates to us. that Congress intended to make such a departure from the 
practice which had theretofore prevailed, and we believe that the con- 
trary intent is to be gathered from the provision of section 206(a), which 
provides that. actions at law, suits in equity, and proceedings in admi- 
ralty, "of such character as prior to fédéral control could bave been 
brought against such carripr, may, after the termination of fédéral 
control, be brought against an agent designated by the Président for 
such purposÇf". There is also a further provision that such action 
,may be brought "in any court which, but for fédéral control, would 
hâve had jurisdiction oftbe cause of action, had it arisen against. such 
carrier." We find no ground for saying that the Transportation Act 
"haschanged the. juri'sdjj^tion of any cause of action wjth riespect to the 
..subject-niatter^ and inàsmuch ,as the cases under examination qo^ld 
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liave been brought in court against the xarrier,, i|^tb<; 4jnes bad beén 
under private control when the shipmenfe were •madejvthe'.cauaçs of 
action can be maintained againgt the agejnt'designatedbyithe Président, 
to recover where the shipmentstnoved- during the .tjrtie the fédéral gov- 
eniment was jn control. , , ' ;' . :■ ,. ; , 

[5] A further contention is that thè, increase in-jifàtes thade, hy what 
is generally known as General Order.28,: the Ordet foi the Interstate 
Commerce Commission which permitted the incrgases to go into eft'ect, 
and which permitted carriers to violate the long ând .istott hàul clause 
in so far as necessary to permit the increase to go i.iito «fffect, operated 
to make valid ail, violations of the long, and'^shqrt baul clause,- irre- 
spective of whether or not the violâti<(«i/ was catisted t^ ah increase in 
rate, or had existed prior to sûch order and ^vithoiut authority of the 
Cotpniission permitting the samé. Cotinsel as amicus curiœ has urged 
this question, but the plajntiffs in error did not raise it,' ând it does 
not appear to hâve been considered by the lower court.' It is therefore 
not for décision. In Robinson v. B. & O. R. Co;, 222.U. S: 51ï,i32 
Sup. Gt. 114, 56 L. Ed. 288, the Suprême Gourfidéclined tostakt notice 
of a décision of the Interstate ComitnerceCommissioh which was not 
mentioned iri the pleading or in theagreed statement of facts. > '■ 

[6] It may well be doubted, however', whêtàer under the Fédéral 
Control Act (40 Stat. 451, § 10 [Comp. St. 1918, Gomp. St. Ann. Supp. 
1919, § 3115%j]) Congress authorized the RailYôad Administration 
tb- disregard the long and short haul clause without first applying to 
the Interstate Commerce Commission and obtaining the cotttemplated 
order relieving it. It is true that in certain instances by General Or- 
der No. 28, as to increases in rateS, violations of the' long and short 
haul clause weré authorized. The effect was that, where th'ere had been 
a violation of section 4 before General Ordèr No. 28 was in force, the 
ïncrease of rates increased the extênt'of the violation; hùt thé order 
did not legalize a violation by a carrier which hàd previously violàted 
the section. •" ;■ ' . 

[7J It is said that the steamers could unldad sugar at the municipal 
pier, which is below the Ainswotth dock in'Pôrtland, and at sucli lowèr 
point transfer to the railroad con^pany. But the rates to î*)[6rth Port- 
land via Portiand were éstablished béfbre any landîhg place other than 
Ainswortb dock was contemplatéd. ' Moreoveri the tariffs of the'Steam- 
ship Company provided that cargoes Would not be taken or, dii^char^ed 
other than at its fegular landing place, which îà Ainswbrth, dock în 
Portiand, excèpt àt the option of the'companj^l ' 

[8] Plàintiffs' in error plead the statute of limitations as to certain 
of the daims. Commerce Act, § 16(2) (Comp. St. § 8584[2]), pto- 
vidès that àll claims for the recovery of damages shall be iiled within 
two years after the cause of action has accruéd, at|d not after. Prior 
to the amendment of 1920 (41 Stat. 491), section 16 requircd ail com- 
plaints for the recovery of damages to be fàled within two years from 
thè'tim'e the cause of actioii accrued, and not after, arid that a péti- 
tion for the énforcement of an "order for the payment,of damages 
should be filéd in the circuit court or' stâté court within ône yeàr f rom 
thë"ëate of the order, and not after. The liinguage of thé statute puts 
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the limitation period upon proceedings before the Commission, and 
not upon proceedings iri'èôurt on the ordei-s of the Commission. Phil- 
lips Go. y. Grand Trunk, Western R. Co., 236 U. S- 664, 35 Sup.. Ct. 
444, 59 L. Ed. 774, cited by the plaintiffs in error, was an action in- 
stituted in court, but it belonged ta the class of cases which had to be 
instituted primarily before the Commission. Such a proceeding was in- 
Stifutèd by 6rft bf the 'plaintifïs before the Conâmission, and the rate 
therein involyed had been held to be unreasonable. Then, after the 
Goînmission ren^ered. its décision, Phillips commenced a direct pro- 
ceeding in court, hased upon' the finding of the Commission in the other 
proceeding; The court tre&ted the inquiry and the finding of the Com- 
mission as gênerai in its opération, and held that the proceedings inured 
to the benefit of persofis having similar claims to those presented by the 
çther. persoas, and that such others, after the décision of the Commis- 
sion, coùld sue directly in ccurt, and that ail persons who were required 
to go befdre the Commission primarily were aflfected by the statute of 
litp,itations as applied to the originator of the proceeding before the 
Commission. , . 

We do not understand the décision as holding that the statute limits 
thé proceedingfS before courts for the recovery of damages for viola- 
tion of the Interstate Commerce Act. It is of significance that in the 
acfof 1920 there is no language of limitation against the shipper in 
recovering damages in the courts for violation of the act, and wé re- 
gard it as fairly inferable that the statute of limitations remained as it 
was before 1920. This le'aves the period of limitation to be determined 
by the statute of the st^te, in this instance the law bf Oregon (sèétion 
6, Laws Or. 1920), which fixes the period of limitation for the recov- 
ery of a liability created by statute, other than a penalty or fq^feitûre, 
at six years. C. & N. W. R. Co. v. Ziebarth, 245 Fed. 336, 157 C. C. 
A. 526 ; Morrisdale Coal Co. v. Penn. R. Co., 230 U. S. 304, 33 Sup. 
Ct: 938, 57 L. Ed;.l494. 

[9], Another point advanced by the plaintiffs in error is that the 
différence between the rate to North Portland and to Portland was im- 
properly used as a rtieasure of damages. The question is like that pre-r 
sented to this court in Califôrnia Adjustment Cd. v. Southern Pacific 
Co., 237 Fed, 954, where it was held that the rule adopted by the Dis- 
trict Court is, the correct one. In its essential respects the case of the 
Seed Company is covered by what we hâve said of the Parrington 
Cases, where the rates appear to hâve been made in violation of the 
long and short haul clause. United States v. Louisville & Nashville R. 
Co., 235 U. S. 314, 320, 35gup._ Ct. 113, 59 L. Ed. 245. 

The judgments of the District Court are affirmed, and, in addition 
to the amounts allowed by that court as attorney's fées, fées for 
conducting the cases in this court are also allowed. Mills v. Lehigh 
Valley (D. C.) 226 Fed. ,812 ■. N. Y., N. H. & Hartford R. Co. v. Ballou 
& Wright, 242 Fèd. g62, 155 C. C. A. 450. A'reasonable fee in case 
No. 3799 in this court is $600; in case No. 3800, $1,000: and in case 
No. 3828, $100. 

With thèse additions, the judgments are aflfirmed. 
281 F.— 2 
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MENOEtSON V. DAVIS, Director Gen^r^l of Rallroads. 

(Orcuit Court of Apijeals, Eighth Circuit. April 28, 1022. Concurrlng Opinion^ 

May 26, 1922.) 

No, 5880. ■ 

1. Appeal and error <g=3977(l)— Entry of Judgment on verdict and denylng new 

trial not rjviewable on writ of error. 

Asslsrimeuts of error that the court erréd in renderlng Judgment on the 
verdict and In denying plaintiff's motion for a new trial are not subject 
to review on writ of error in tlie Circuit Court of Appeals. 

2. Trial <s=i>29S(l)--Whola charge on iS8u« must be considered, to détermine 

correctness. 

ïn order to determinp the correctness of a charge the entire charg«( 
bearing on the issue in question must be considered. 

3. Carrier8^=>295(l), 3I6(()— Négligence gist of action for Injuriés In falllng 

through open trapdoor In train vestibule, and no recovery if carrier provés 
freedoffl frem négligence; burden on carrier to provefr«edoia fro^ négligence 
as to passenger falling tbrough trapdoor In vcstitiule. . . 

Négligence of the carrier Is the gist of an action for injuries. from pàs- 
aenger falling through an ppen trapdoor in a vestibule in à tralui lïnd 
there can be no recovety if the carrier pooves to. the satisfaction of fhe 
ïnry. tJiat It was free from négligence; the burden ôf proof belng on the 
carrier, 

4. Carriers <g=3284(2)— Not liable for injuries occasioned by act of étranger In 

opening trapdoor in vestibule. ' 

Wheri the employées of a carrier exercised the'highest'degree of carè 
by closlng and securely fastenlcg trapdoor in vestibule of train, and a 
étranger opened It so short a tirhe before plalntiff feil through it that em- 
ployées could: not hâve discovered It by the exercise of reasonable care, the 
carrier eannot be said to bave boen négligent, and no rcovery ipay be had. 

5. Carriers <^32l, (I I)— Refusai of Instruction as to passenger's assûmption of 

risk ofsiidden atid violent Jerks held not error. 

in an action for Injuries to passenger, who fell through trapdoor in 
vestibule of train, court properly refuped plalntlfCs request to Instruct 
that a passenger who undertakes to go from one car tp another while 
the train Is in motion does not assume risk of sudden and Violent jerks, 
that are not incident to the ordinary opération ; the sliddeh jerk not 
being the proxima te cause of the Injury. though itcontributed to it. 

6. Négligence is=362( I )—Proximate cause of Injury must be natural conséquence. 

^n order to flnd that négligence Is the proxhnate cause of an in.1ury, It 
must appear that the In.lury was the natural and probable qonsequence of 
tlie nogligenoe, and if a new force intervenes between the négligent act 
and the injury, sufficlent of Itselfto cause the injury, the négligent act iS 
too remote to warrant a recovery, 

7. Carriers @=:3332— Passenger, attempting to pass open trapdoor In vestibule, as- 

sumes risk. 

A passenger who went through vestibule in train and saw trapdoor open, 
assuimed the tlsk of attempting to retum through the vestibule whlle 
such trapdoor was open, and court properly refused plaintiff's request to 
Instruct that "a passenger does not assume acts of négligence on the part 
of carriet's servants." 

In Error to the District Court of the United StateS; for the District 
of Nebraska; Martin ;J. Wade, Judge. . ^ 

Action by Hyman Lou Mendelson against Jarnes C. Dayis, Director 
General of Railroa,ds, etc. Judgment for défendant, an4 pla«ïi,tiff 
brings error. Affirmed. 

£=3For ottaer cases see same topic & KEY-NUMBER In «U Kejr-Numbered Dlgests * iDdexu 
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Halleck F. ,Rose, of Otiiaha, Neb. (Isidor Ziegler, John F. Stout, Ar- 
thte R. Wells, aild Paul L. Martin, ail ôf Omaha, Neb., on the brief), 
for plaintiff in error. 

'Nofris Bfo^h, of Omaha, Neb. (Irving F. Baxter and Dana B. Van 
Dusen, of Omaha, Neb., on the brief), for défendant in error. 

Befpre SANBORN, Circuit Judge, and TRIEBER and MUNGER, 
District Ju<Jges. ' " 

.TR.IÈBER, District Judge. This is an action by the plaintiff in er- 
ror to recover damages for injuries alleged to hâve been sustained by 
hirii'while a passenger oh a raihvay train operated by the défendant as 
Djrec^or General of Râilroads. The parties wlU be referred to as they 
appeared in the court below. 

The material allégations of the complaint are that the train on which 
the plaintiff was a passenger, going from one point in the state of lowa 
to another in that state, was a vestibuled train, so as to form a con- 
tinuous înclosed passageway throughout its full length, and when the 
doors are closed, the vestibule is completely inclosed, so that it is im- 
possible for apassenger passing from one car to another to fall from 
the train ; that, desiring to smoke, he passed out of the chair car, where 
he had occupied a chair, through the vestibule, to the smoking car, ahd, 
finding.it crowded, undertook to return to the chair car; that the de- 
fendant had negligently caused the trapdoor of one of the outside open- 
ings on thé vestibule to be and remain openi while the train viras in rapid 
motion, and perm,itted the track over which the train waa àt the time 
being operated to become détective, so that trains passing over it could 
not be operated with safety, ail of which defects were open and ob- 
vions, and pé'Mitted to so remain but of repair. By reason thereof 
the trair}, while plaintiff was passing through the vestibule, gave a sud- 
den and violent lurch, whereby he became unbalanced, lost his footing, 
and was thrown violently through said open vestibule dbor, suffering 
serions injliries ' of a permanent nature. The damages claimed are 
$100,000. 

The answer, in. addition to a gênerai déniai, pleaded that plaintiff 
was ah intra'state passenger in the state of lowà, in which state thé al- 
leged accident ôçcurred, and that under the laws of that state he, as a 
passenget^, assûmed'the risk of any injury caused by conditions known 
to him ; that the, vestibule door, alleged to hâve been open at the time, 
if open, .was in full view of the plaintiff, and therefore he assumed the 
risk and danger of passing said vestibule door, because its condition, 
when opèhéd or closed, was^ open and obvious to him. In another 
paragraph Contributory négligence was pleaded, in which case he could 
not, it is alleged, under the laws of the state of lowa reCover for al- 
leged injuries. ' In his reply plaintiff denied thèse allégations. There 
wàg a trijtl td à jury, and a' verdict for the défendant. 

[1] The'fé are three assignments o^ error, in addition to one that the 
court efred in rendering judgmenf on the verdict, and another that the 
court erred in dënying plaintiff 's motion for' a rtew triai, neither of 
which last two is subject to review in this court, as has been so fre- 
quently decîded by this court, as well as every other national court, in- 
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cluding the- Suprême. Court ,ofthç United:. S}:ates,,thatit is usçless to 
cite authorities. Tlie otber ^ssjgnments; ôfj error i^re'tha|:y|he icb.urt 
erred in chargïng the jury — ' .,, ..'.' jjJ't^;,,,;^.; , 

I. "Well, if yôu find in this case, now, that tbis coanpaBy «îi^,j^ç)t leavethat 
(loor open, that the défendant, throijgh its agents or bçàkémari ,or .eonduétor,, 
oi- anybody else, dld not leave the vestibule door open, that Itis hot 'réféiiôrisi- 
))le for. Uàving that door open at tJiat time, you will h^rç.tp fi jid;f os, the i de- 
fendant in this action, gentlemen, hâve to find for the defsstidaat in, , this 
action. In other words, under the peculiar circumstances fn mis' case, the 
length of time that elapsed betweeu Kinard, the last station before Lohrville, 
and the place where this man fell off, in view of the things thàti werë dône, 
and the time that elapsed, if somebody else opened that dopr,ithere,,is no 
évidence hère to justify the tindiug that there was, négligence on, thepar,t|Pf 
the employées of the railvyay. So, if that was opened by somebody else, 
whether the plaintifC or some stranger, there can be nb réeovery' in this 
action." ■ ■ " ■: 

And in refusing.to charge as follows: . /'': 

II. "(6) A paasenger who unUertakes to go from one , vestibuled car to an- 
other while, the train is in motion assumes only such risks as are incident to 
passing frora one vestibnled car to ànother in the ordinaty opération of the 
trains, and does not assume risks of sudden or violent jerks, that' are not 
incident to the ordinary; opération, and does not assume acts of négligence 
on the part of the carrier's servants." 

III. "(â) In employing vestibuled passengèr coaches as an equipment Of a 
pass'enger train, the carrier assumés thé' duty of maintainirig theni in a rea- 
sbhably safe condition. One purpose of the vestibule Is to ■ add to ; the. com- 
fort, safety, and convenience of passengers,' particularly while pasBing fr»m 
one coach or car to another, and the présence of sUch applianci^^, is an as- 
surance to the passengèr that the carrier has provided a safe meaps of passage 
ft-om one car to another, and is an invitatlop for hiïn to use It as his con- 
venience or necessity may require. Whether défendant failéd on the. occa- 
sion in question to keep the outsidé door of the vestibule closed, and whether 
failure to do so was négligence, and the pro^çimate cause of plaintiffi's in- 
.juries, are questions for your détermination from the évidence.; and the Issue 
of négligence in this behalf is to bé detèrminéd by a considération of ■whether 
a person of ordlnafy prudence engagea in the business of transporting passen- 
gers by a vestibuled train on a steam railway, in the exercise «jf the highest 
degree of care and diligence that can. reasonably be exercised, consistent with 
the practical opération of the roaci, would havé done so in the circumstances 
existing." , , ■ i 

There was substantial évidence that when the train left Rinard, the 
last station before Lohrville, between which stations, the allégea raççi- , 
dent occurred, the vestibule door ,had been çlosed and securely fasten- 
,ed; that it had not been opened by any employée of the defçndant 
after the train left Rinard; that when, the train whistled for I,ohryille, 
about one mile from that station, the brakeman, whçse duty'ti wâs to 
open and close that vestibule door, went out to open it and fouad it 
open. The plaintiff had gone intp the smoking car frçm the chair car, 
passing through this vestibule, but, finding no seat, he intended to walk 
back to the chair car, and while passing the vestibule on his return to 
the chair car the accident occurred. When he went into the smoking 
car, he did not notice the vestibutç door open. The distance from Rin- 
ard to the place where the alleged accident occurred is but a few, miles. 
The évidence that the track, where the alleged accident occurrçd, waç 
in a good condition, was practically undisputed. If the trap and door 
had been opened by some person not an employée of the défendant,. 
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there was no évidence how long the opening had existed before plaintifif 
fell off. There was, therefore, no évidence that the highest degree of 
care required of défendant would hâve disçovered the fact of the open- 

i"g- . - . . . • 

The question under the iîrst assignment is whether a carrier is Hable 

for injuries sustained by a passenger falling ofif a vestibyled train, when 
the door had been closed and securely f astened by the employées of the 
carrier, and opened by some one other than an employée of the carrier, 
so short a time before the accident occurred that the employées of the 
carrier could net, by the exercise of reasonable diligence, hâve dis- 
çovered it ? 

[2] The excerpt set ont in the assignment is but a small part of the 
charge of the court. It does not even set out the full sentence of that 
])art of the charge, a part separated only by a comma from the last 
words quoted. The words omitted are : 

"While, if the door was left opeii, and if you should fiud tliat that was a 
iK'gUgent oouditiou under the testimony and the instructions I hâve given you. 
and that this nian fell out of there because of that négligent condition, of 
<;our.se, there is liability," 

In order to détermine the correctness of the charge, the entire charge 
bearing on that issue must be considered. Choctaw, etc., R. R. v. Ten- 
nessee, 191 U. S. 326, 24 Sup. Ct. 99, 48 L. Ed. 201 ; Kansas City 
Southern Ry. Co. v. Clinton, 224 Fed. 896, 140 C. C. A. 340; Memphis 
Street Ry. Co. v. Pierce, 257 Fed. 659, 168 C. C. A. 609. In addition 
to the part excepted to, the court told the jury : 

"The falling from this place not being usual or ordinary In the travel of 
passengers, but being extraordinary, the burden is upon the défendant to 
Ijrove that this fall occurred without the fault or négligence of the défendant. 
And of course, as I said before, the burden is upon the défendant to show that 
with référence to the thing involved they exercised a liigli degree of care, 
whlch is, as I said before. the highest degree of care consistent with the 
practical opération of the road." 

[3, 4] As négligence of the carrier is the gist of the action, there can 
be no recovery, if the défendant proves to the satisfaction of the jury 
that it was free from négligence ; the burden of proof being on the 
carrier, as charged by the court. When the employées of the carrier 
hâve exercised the highest degree of care, which, in the instant case, was 
to close and securely fa.sten the vestibule door, and a stranger opened 
it so short a time before the accident occurred that the employées could 
not hâve di.scovered it by the exercise of reasonable care, the carrier 
cannot be said to hâve been. négligent, no more than if a stranger mis- 
places a switch or loosens a rail shortly before the arrivai of the train, 
which causes it to leave the track. 

[5] The second assignment is the refusai of the court to give the 
sixth request of the plaintifif. This instruction was properly refused, 
as the sudden jerk was not the proximate cause of the alleged accident. 
It was the open door which is claimed in the complaint to hâve caused 
it, although it is charged that the sudden jerk contributed to it. 

[6] In order to find that négligence is the proximate cause of the in- 
jury, it mu.st appear that the injury was the natural and probable con- 
séquence of the négligence. If a new force intervened between the neg- 
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ligent act and the injury, sufficient of itself to cause the injury, the 
négligent act is too remote to warrant a recovery. Schèffer v. Wash- 
ington City, etc., R. R. Co., 105 U. S. 249, 26 L. Ed. 1070; Empire 
State Cattle Co. v. Atciiison, etc., Ry. Co., 210 U. S. 1, 28 Sup. Ct. 
607, 52 L. Ed. 931, 15 Ann. Cas. 70; Teis v. Smuggler Mining Ce, 
158 Fed. 260, 85 G. C. A. 478, 15 L. R. A. (N. S.) 893 ; Ketterer v. Ar- 
mour & Co., 247 Fed, 921, 160 C. C. A. 111, L. R. A. 1918B, 798. 

[7] It was the open vestibule door which was the cause of the plain- 
tiff f alling ofF the train ; for, had it been closed, the sudden and violent 
lurch could not' hâve thrown him ofif the train. The request was also 
properly refused, as the final clause, that "a passenger does not assume 
acts of négligence on the part of carrier's servants," was not warranted 
on the facts in this case ; for, if the trapdoor was open, when plaintiff 
first passed through the vestibule and saw it, or if it was obvions, and 
he assumed to cross, he assumed the risk. Elder Dempster Shipping 
Go. v. Pouppirt, 125 Fed. 732, 60 C. G. A. 50O; The lowa, 213 Fed. 
405, 130 C. C. A. 41 ; Hopkins v. Railroad Co., 225 Pa. 193, 73 Atl. 
1104, 17 Ann. Cas. 370; United Ry., etc., Co. v. Riley, 109 Md. 327. 
339, 71 Atl. 970; Parks v. St. Louis, etc., R. R. A. Co., 178 Mo. 108, 
120, 77 S. W. 70, 101 Am. St. Rep. 425 ; Tinkle v. St. Louis, etc., R. 
R. Ce, 212 Mo. 445, 468, 110 S. W. 1086; Osterholm v. Boston, etc., 
Copper Co., 40 Mont. 524, 107 Pac. 499. The request was also too 
broad, as it would hold the carrier liable, though the door was closed, 
if the jerk was sudden and violent. It was properly refused. 

The last assignment is fully covered by the charge, although not in 
the language requested. Courts are not required to charge in the lan- 
guage counsel désire, if the charge covers the request fully. 

We fait to fînd any error, and the judgment is afifirmed. 

MUNGER, District Judge (concurring). Without expressing an 
opinion as to whether the open door or the jerk of the train was the 
proximate cause of the accident, I think the sixth instruction was prop- 
erly refused, because, in its first clause, it asked the court to charge 
that such a passenger as Meridelson did not assume the acts of négli- 
gence of- the carrier. This was not a correct statement of the applica- 
ble law ; for, if Mendelson knew the trap or door to be open, or if it 
was so obvious as to be plainly observable by him, and he stood or 
walked near to it while the train was moving, it would hâve been er- 
roneous to hâve said as a matter of law that he did not take the péril 
of his act, even if the act of leaving the trap or door open was the car- 
rier's négligence. 

The eighth instruction was properly refused, because it erroneously 
sàid that the carrier assumed the duty, as to the vestibuled coaches, 
"of maintaining them in a reasonably safe condition"; whereas, the 
duty of the company was only to use the proper degree of care to main- 
tain them iu' safety. The instruction as asked told the jury the carrier 
was bound to keep this vestibule in reasonably safe condition — that is, 
to keep the door closed ; whereas, the carrier was only bound to use 
the proper degree of care to ascertain if it was open, and thereupon to 
close it. 
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TRAPPEY et al. v. McILHENNY CO. 

(Circuit Court of Appeals, Fifth Circuit. May 23, 1922.) 
No. 3846. 

1. Trade-mark» and trade-names and unfair compétition <s=»4'5i/2, New, vol. 7A 

Key-No. Séries— Cancollation of registration does not extinguish rlghts which 
the registration did not give. 

Cinicellation of the registration of a trmJe-in.irls, at tlie instance of a 
competitor, as a geographioal naine, doos not prediule the registrant fi-om 
a.s.sertinj; tbe eseiusive right to tlie use.of tbe oame to designate its i^rod- 
uct to which the name Is applled. 

2. Trade-marks and trade-names and unfair compétition €=>7I— Long use may 

give exclusive riglit in geographical name. 

Where one bas marl^ed hls goods wlth a geographical name for so long 
a tinie thnt they hâve beconie l<nown In the niarliet by that name, the 
nse of that name to describe goods of a subséquent maker wlll be re- 
stralned as unfair compétition. 

3. Trade-marks and trade-names and unfair compétition ®=:975— Unfair competU 

tion; actuai Intent to mislead not essential. 

To warrant relief against unfair compétition, an actuai intention to mis- 
lead tbe public need not be proved; but it Is enough if such resuit is 
probable. 

4. Trade-marks and trade-names and unfair compétition (S=37t— Unfair compétition 

to use trade-name of another. 

That one's name is added to the trnde-name of another Is not a suffl- 
cient distinction to preveiit a probable déception. 

5. Trade-marks and trade-names and unfair compétition is=»7l— Complainant held 

entitled to protection in use of "Tabasco" as trade-name. 

ComplalnaBt and its predecessor for nearly 30 years was the sole manu- 
facturer of a pepper-sauce sold under the trade-name "Tabasco," which 
became widely known to users as designating coinplainant's product. 
Ecld^ that the use by défendant on the labels of a pepi>er-sauce made and 
sold by hlm of the name "ïabasco," in a manuer calculafed to lead pur- 
cbasers to believe that it was complainant's product, coustituted unfair 
compétition, against which complaiuant was entitled to an Injuuction. 

Appeal from the District Court of the tJnited States for the Eastern 
District of Louisiana; Rufu» E. Foster, Judge. 

Suit in equity by the Mcllhenny Company against B. F. Trappey and 
others. Decree for complainant, and défendants appeal. Affirméd. 

E. Howard McCaleb, of New Orléans, La., William L. Symons, of 
Washington, D, C, and Emraet Alpha, of Franklin, La., for appellànts. 

Walker B. Spencer, Philip S, Gidiere, and Esmond Phelps, ail of 
New Orléans, La., Joseph S. Clark, of Philadelphia, Pa., and Ed- 
ward S. Rogers, of Chicago, 111., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. This appeal is prosecuted to reverse a decree 
of the United States District Court for the Eastern District of Louisi- 
ana, enjoining the appellànts (défendants below) frorn using the word 
"Tabasco" to describe a pepper-sauce rnade by them. The facts, briefly 
stated, show that about 18:i0, Col. Maunsell White began growing in 
Louisiana certain peppers coming from Mexico, which wer^ called 

®=»For otfcer cases née same topicA KEV-NUMBER in ail Key-Numbered DlgroU & lodexw 
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Tabasco peppers. From thèse peppers he made a pepper-sauce known 
as "Maunsell White Sauce," and soniétimes as ' "Tabasco Pepper- 
Sauce." Thèse sales appear to hâve ceased by the year- 1867. ■ 

Beginning with the year 1868, E. Mçllhenny began the manufacture 
and sale of a red pepper-sauce from peppers supposed to hâve corne 
from Tabasco, Mexico, which he labeled "TabasCo Pepper-Sauce" , 
the word "Tabasco" being separated ffom the words "Pepper-Sauce" 
and the condiment being styled "Tabasco." This sauce was manufac- 
tured by Mcllhenny, and after his death by his wife and children, by 
whom the complainant €ompany was formed, which has succeeded to 
this continuous business, its rights and good will. ' 

The défendant B. P. Tràpp^y ^as f,or years employed as a black- 
smjth on the plantation of .jthé Mcllhennys on which thèse peppers 
were grown. In this way he became acquainted with the formula for 
making the sauce, and was well aware of the large business which the 
Mcllhennys had built up in thernanufacture and sale of this sauce. 

Until the year 1896, for nearly 30 yeafs, the McïlhennyS coriducted 
this manufacture and sale without interférence: as to the nam'e "Tabas- 
co," and largely extended the same, and the évidence warrants the con- 
clusion that by the efforts of the Mcllhennys this sauce, undet'the name 
6f '^Tabafeco," became widëly known and used,s6mûch so that the 
conau^ner, in asking for it, called for "Tabasco," and by such désigna- 
tion meant the "Tabasco" manufactured by the Mcllhennys. They 
and their successors in title hâve continuously pursued and are still car- 
rying on such manufacture and sale. 

The District Court found as facts that plaintiff and its predecessors 
in title hâve manufactured a red pepper-sauce, which has been piit on 
the market and extensively advertised and sold by them under the 
trade-mark "Tabasco" for over 50 years; that as far back as 1850 a 
red pepper-sauce was made by Col. Maunsell' White from peppers 
kndwn as "Tabasco" and sold 'to the retail trade at New Orléans un- 
der that^n^nje; that in 1851 advertisements of real extract of red 
Tabasco peppers appeared in the Daily Delta, a New Orléans news- 
paper, and similar advertisements and sales of pepper-sauce under the 
name "Tabasco" occurred at varions times up to 1867; that it was not 
shown that any persons except the Mcllhennys used the word "Tabas- 
co" thereafter for many years to identify their pepper sauce ; that, con- 
ceding its former use, it had been abandoned by ail persons when the 
Mcllhennys adopted it ; that the word "Tabasco," as applied to pepper- 
sauce, indicates origin of manufacture, and the sauce to which it re- 
lates is the sauce made by E. Mcllhenny, of New Iberià, La., and his 
successors in title, 

[1] Appellants insist that the predecessors of Mcllhenny Company 
registerèd the word "Tabasco" as a trade-mark under the fédéral stat- 
utes, and such registration bad been canceled on the ground that Ta- 
basco was a geographical term, and could not therefore be properly 
registerèd as a technical trade-mark, such cancellation being approved 
by the Court of Appeals in the District of Columbia (Mcllhenny Co. 
v. New Iberia, etc., Co., 34 App. D. C. 430 ; Mcllhenny Co. v. Trappey, 
51 App. D. C. 216, 277 Fed. 615) ; that this action is conclusive against 
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the right of appellee to the exclusive use of the word "Tabasco." This 
contention was considered by this court in Mcllhenny Ce. v. Gaidry, 
253 Fed. 613, 616, 165 C. C. A. 239, 242, where it is said : . 

'The cancellation, on the opposition of a competitor, of the registration by 
the defendant's predef'essor of the word 'Tabasco' as a trade-mark under the 
fédéral Trade-Mark Act of February 20, 1905 (33 Stat. 724, c. 592 [9 U. S. 
Oomp. Stat. Ann. 1916, section 9485 et seq.]), does not stand in the way of tlie 
assertion by the défendant that it has the exclusive right which it claims in 
this suit. That act, which raade provision for the registration of tràde-marks 
'used in commerce with foreign nations, or among the several states, or witli 
Indian tribes,' and which conferred certain beneflts ui)on registrants there- 
l'nder, did not purport to make registration under it (lie prerequlsite to the 
acquisition or continued existence of au exclusive right to use a word or 
symbol as a trade-mark. If the defendant's predecessor had the exclusive 
right which the défendant asserts in this suit, that riglit was not extinguished 
by the cancellation of Ihe registration mentioned. If the trade-mark exists, 
it exists independently of the registration. The cancellation of a registration 
does not extinguish a right which the registration did not eonfer. Edison v. 
Thomas A. Fxlison, Jr.. Chemical Co. (O. C.) 128 I-'ed. 1013; Capewell Horse 
Nail Co. V. Mooney, 172 Fed. S20. 07 C. C. A. 24S. Neither of the incidents 
relied upon by the plaintifC is inconsistent witb the assertion in good faith 
by the defend'&nt that it has the exclusive right to use the word 'Tabasco' in 
connection with pepper-sauce." 

We adhère .to this ruling. After the complainant and its predeces- 
sors had conducted its business for many years, and had built up a large 
demand for "Tabasco," the défendant iDcgan the vending of a pepper- 
sauce made from similar peppers to those used by the complainant. 
The name applied to this sauce was Tabasco — Pepper-Sauce. The 
word "Tabasco" was printed on a line alone, with a heavy dot or circle 
hefore and after the word, thus separating it froln the words "Pepper- 
Sauce," on the line belovi'. It is évident that the purpose was to desig- 
nate the sauce by the single word "Tabasco." This, whether intended 
or not, was calculated to mislead the consumer into belle ving that he 
was receiving the sauce manufactured by complainant, and to take ad- 
vantage of the trade which complainant and its predecessors in title 
had built up by years of effort. 

While it is true that geographical names generally cannot be appro- 
priated as trade-marks — 

"the rule is, that a subséquent trader may not use eveu comniôn terms or 
symbols, his own name, or a geographical or descriptive word, in such a man- 
uer as to cause his goods to be known in the market by the same name as 
that by which a prior ti'ader's similar goods are already known and called for 
by the purcJiasing public. The ti'ade-name for the goods of a particular 
trader may not be used by another as the trade-name for his similar rival 
goods. The subséquent trader, however, may use such terms deseriptively, to 
tell the truth about ^lis good^, describing them, telling by whom they were 
manufactured and other like matters, liecause such terms are public! juiis 
in their priniary sensé, and cannot be excluslvely appropriated by any one. 
But use. as a pâme or title, is not a permlssible use, because by reason of 
the acquired meaniug such a use carries with'it a f aise représentation that 
the goods of that name are those of tbé prior trader." 38 Cyc. 722, 771, 772. 

[2] Where one has marked his goods with a geographical name for 
so long a time that they hâve become known in the market by that name, 
the use of that name to describe goods of a subséquent maker will be 
restrained as unfair compétition. Wotherspoon v. Currie, L,. R. 5 H. L. 
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508; Thompson v. Montgomery, L,. R. 41 Ch. D. 35; American Wal- 
tham Watch Co. v. United States Watch Co., 173 Mass. 85, 53 N. E. 
141, 43 I^. R. A. 826, 73 Am. St. Rep. 263 ; Baglin v. Cusemer Co., 221 
U. S. 580, 31 Sup. Ct. 669, 55 L. Ed. 863. The Waltham Watch Case 
is instructive on this point. In that case an injuncticin was sought — 

"to enjoin thé défendant from advertislng Its watehes as the 'Waltham Watch' 
or 'Walthàin Watehes,' and from marking Its watehes In such a way that the 
word 'Waltham' is conspicuous. The plalntiff was the first manufacturer 
of watehes in Waltham, and had acquired a great réputation before the de- 
fendant began to do business. It was found at the hearing that the word 
'Waltham,' which orlginally was used by the plalntiff in a merely geographical 
sensé, now, by long use In eonnectiop with the plalntlfl's watehes, has come 
to hâve a seeondary meaning as a désignation of the watehes whlch the public 
has beeome accustomed to associate with the name. » * • The defend- 
ant's position is that, whatever its intent and whatever the effect in divert- 
ing a part of the plaintifC's business, it has a right fo put its name and address 
uppu its watehes;' that to requlre It to add words which will distinguish its 
watehes from the plaintifCs in the mlnd of the gênerai public is to require 
it to discrédit thém in advance; and that, if the plalntiff by its method of 
advertisément hàs associated the famé of Its merits with the city where it 
makes its wares, instead of with its own name, that is the plaintiffs folly, 
and cannot glve it a monopoly of a geographical name, or entitle it to inerease 
the défendant'» burdens in advertislng the place of its works. 

"In cases of this sort, as in so many others, what ultimately is to be 
worked but Is a point or Une between eonflicting claims, eaeh of which has 
meritorious grounds and would be extended further were it not for the other. 
B'errule Co. v. mUs, 159 Mass. 14T, 149, 150, 34 N. E. 85. » • * It is dé- 
sirable that the défendant should be free to manufacture watehes at Waltham, 
and to tell the world that it does so. The two desiderata cannot both be had 
to their fuU extent, and we hâve to fix the boundarles as best we can. On 
the one hand, the défendant must be allowed to accomplish its desideratum in 
some way, whatever the loss to the plalntiff. On the other, we think, tho 
cases show that the défendant fairly may be required to avoid deceiving the 
public to the plaintiff's harm, so far as is practicable In a commercial sensé. 
It is true that a man cannot appropriate a geographical name; but neither 
can he a color, or any part of the Ênglish language, or even a proper name 
to the exclusion of others whose names are llke his. Yet a color in connec- 
tion with a sufHciently eomplex conabination of other things may be reeogniz- 
ed as saying so clrcumstantially that the defendant's goods are the plalntlfTs 
as to pass the Injunction Une. New England Awl & Needle Co. v. Marlborough 
Awl & Needle Co., 168 Mass. 154, 156, 46 N. B. 386. So, although the plalntiff 
has no copyright on the dictionary, or any part of it, he can exclude a de- 
fendant from a part of the free lield of the English language, even frdin the 
mère use of generic words, unqualifled and unexplained, when they would 
mislead the plalntlfTs customers to another shop. Eeddaway v. Banham, 
[1896] A. C. 199. So the name of a person may beeome so associated with 
his goods that one of the saine nàme coming into the business later will not 
be allowed to use even his own name without distingulshing his ware^ 
Erinsmead v. Brinsmead, 13 Times L. R. 3 ; Reddaway v. Banham, [1896] a. 
O. 199, 210. See Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 204, 16 Sup. 
Ct. 1002; Cream Co. y. Keller, 85 Fed. 643. And so, we doubt not, may a 
geographical name acquire a similar association with a similar effect. Mont- 
gomery V. Thompson, [1891] A. C. 217. Whatever mlght bave been the doubt.s 
some years ago, wé think that now it is pretty well settled that the plalntiff, 
merely on the strength of having been flrst in the fleld, may put later corners 
to the trouble of taking such reasonable précautions as are commercially 
practicable to prevent their lawful names and advertisements from deceit- 
fuUy divertlng the plaintiff's eustom." Amer. Waltham Watch Co. v. United 
States Watch Cm., 173 Mass. 85, 86, 87, 53 N. E. 141, 142 (43 L. R. A. 826, 73 
Am. St. Rep. 263). 
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Thts îs true, evcn if the name be such that it could not be registered 
as a technical trade-mark. Bisscll Chilled Plow Works v. T. M. Bis- 
sell Plow Co. (C. C.) 121 Fed. 357, 365. This lias been wdl stated in 
the United States Circuit Court of Appeals for the Sixth Circuit by 
Lurton, Circuit Judge, as follows : 

"But when the word Is lacspable of becoming a valld trade mark, because 
descriptive or geographical, yet bas by use corne to stand for a partlcular 
maker or vendor, Its use by another In thls secondary sensé wIU be restralned 
as unfair and fraudulent compétition, and its use in Its prlmary or common 
eense confined in such a way as wlll pr<»vent a prolwble deceit by enabling 
«ne maker or vendor to sell hls article as the product of another. Lawrence 
Mfg. Co. T. Tennessee Mfg. Co., 138 U. S. 537, 549, 11 Siip. Ct 390, 34 L. Ed. 
r.97 : Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 025, 35 L. Ed. 247 ; Mil! 
Co. V. Alcom, 150 U. S. 480, 14 Sup. Ct. 151, 37 L. Ed. 1144 ; Singer Mfg. Co. 
V. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; Blgin Nat 
Watch Co. V. lUlnolfi Watch Case Go., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. 
Ed. 385; Bennett v;,McKlnIey, 13 C. 0. A. 25, 65 Fed. 505." Computing Scale 
Co. T. Standard Computing Scale Co., 118 Fed. 005, 9C7, 55 C. C. A. 459, 401. 

The basis of the right to prevent the use of an unregistered trade- 
tnark is the récognition that — 

"Where a party bas been in the bablt of labellng hls goods wlth a distlnc- 
tlve mark, so that purchasers recognlsce goods thus marked as belng of his 
production, others are debarred from applying the same mark to goods of the 
same description, because to ijo so would In effect rcpresent thelr goods to 
be of bis production and would tend to deprive hlm of the profit he might 
make through the sale of the goods whlcb the purchaser Intended to buy. 
Courts afford redress or relief upon the grmind that a party .hns a valuabîe 
tnterest in the good-wlU of his trade or business, and In the trade marks 
adopted to maintain and extend It. The essence of the wrong consista in the 
«aie of the goods of one mnnufaeturer or vendor for those of another. Canal 
T. Clark, 13 Wall. 311, .322; Mcl^n y. Fleming, 96 U. S. 245, 251; Manu- 
facturlng Co. v. Traîner, 101 D. S. 51, 53 ; Menendez v. Holt, 128 U. S. 514, 
520 ; liawrence Mfg. Co. t. Tennessee Mfg. Co., 138 U. S. 537, 546." Hanover 
Mining Co. V. Metcalf, 240 D. S. 403, 412, 36 Sup. a. 357, 360 (60 L. Ed. 713). 

This may be true of a geographical name ; 

"The name of a person or a town may bave become so assodated wlth a 
particular product that the mère attnchlng of that name to a similar product 
without more would bave ail the effect of a falsehood. Walter Baker & OO. 
y. Slack, 130 Fed. 514. An absolute prohibition against uslng the name would 
carry trade marks too fnr. Therefore the rlghts of the two parties hâve 
been reoonciled by allowing the use, provlded that an e.tphination is attached. 
Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 200, 204; Brhisraead v. 
Brinsmead, 13 Times L. R.3; Redclaway v. BrtnKam, [1896] A. C. 199, 210, 222; 
Amer. Waltham Watch Co. v. United States Watch Co., 173 Mass. 85, 87; 
Dodge Stationery Co. v. Dodge, 145 Cal. 3S0. Of course the e."cplanation must 
acpompany the use, so as to pive the antidote with the bane." Herring, etc., 
Safe Co. v. Hall's Safe Co., 208 U. S. 654, 559, 28 Sup. Ct. 350, 352 (52 L. Ed. 
616). 

[3-5] That there was an actual intention to mislead the public need 
not be proved. It is enough if such resuit is probable. Bissell Chilled 
Plow Works V. T. M. Bissell Plow Co. (C. C.) 121 Fed. 357, 372, and 
the cases there cited; 38 Cyc. 773, 784. 

That one's name is added to the trade-name is not a sufficient distinc- 
tion to prevent the probable déception. 38 Cyc. 792. 

That "the sauce had been previously manufactured as "Tabasco 
Pepper-,Çauce" does not, under the facts of this case, prevent the com- 
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plainant from having acquired a trade-name in the word "Tabasco." 
The proof shows that whatever manufacture had been had was quite 
restrîct'ed, that the maker had not used the word "Tabasco" as the 
trade-name of his product, and that it had been abandoned. This lef t 
the field open to Mcllhenny, who entered thereon, embarked in a wide 
introduction of this sauce as "Tabasco," built up a large business, and 
estabhshed the name as descriptive of this exclusive production during 
the business of many years. Deitsch et al. v. Geo. R. Gibson Co. (C. C.) 
155 Fed. 383 ; Raymond v. Royal Baking Powder Ce, 85 Fed: 231, 
29C.G. A. 245. 

The appellants insist thàt, in a conversation had with John A. Mc- 
llhenny, representing thé thën proprietor of appellee's business, it 
was conceded that appellant Trappey had the right to use the word "Ta- 
basco" to describe the sauce mâde by him, and that appellee is now es- 
topped to dèny such right. This conversation iè deniéd'by Johil A. Mc- 
llhenny. But, even if it be conceded to hâve takeh place, we agreë with 
the District Court that no estoppel would arise therefrom, in view of the 
correspondence which followed soon after between the attorney for 
the Mcllhennys and Trappey, in which the exclusive right to the use 
of the word "Tabasco" was insisted ùpon in their behalf . 

The other points arising in this case are covered by the opinion of 
this court in Mcllhenny Co. v. Gaidry, 253 Fed. 613, 616, 165 C, C. A. 
239. Upon the whole case, we think that the complaïnant was entitled 
to an injunction restraining'the défendant from using the word "Ta- 
basco" as the name, or as part of the name, ôf the sauce manufactured 
and sold by hira. The injunction shoùld go to the ^xtferit of preventing 
défendant from using the word "Tabasco" as the name; or description 
of the sauce manufactured by him, but should not prevent his stating 
that the sayce is, made from Tabasco pëppèrs. Baglin v. Cusenier Co., 
221 U. S. 580, 600, 31 Sup. Ct. 669, 55 'L. Éd. 863. ' ' 

The decree granting the injunction in this case is affirmed, so far as 
it enjoins the appellants from using the word "Tabasco" as the name of 
thé saiice .manufactured hf them, or in any manner to designate or de- 
scribe said sauce, or from using the word "Tabasco" otherwise than 
to State that the sauce manufactured by appellants is made from Tabas- 
co peppers, said statement to be made in such manner as clearly to dis- 
tinguish.the sauce made by appellants from tliat manufactured by ap- 
pellee. 

As thus modified, the decree of the District Court is affirmed. 
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UNKLE et al. V. WILLS et al. 

(Clrcnlt Court of Appeals, Bighth Circuit. March 28, 1922. On Motion to 
. ! :'; >, ■• Amend Opinion and Decree, May 83, 1922.) : ,! 

' . .'.; No. 5918. 
'■'I ■ .. - ' .. i ..,\. • ■ 

1. Appeal and error <g=>847(l)— Refusai to pass on qbjéctions net reviewable In 

equity. , , 

Th,e rpfusal of tlie court to pass on oMeétIons to évidence during the 
trial or at apy .time is not subject to review on appeal in equity casesl 

2. Appeal and error ©=3l 175(7)— Equity appeals heard de novo. 

Appeals in, equity are beard de novo and disposed of flnally witbout 
s, remànding'the cause for apother trial, except in exceptional cases. 

3. Courte ^=3^35^Unde^. equity ruie, inadmissible évidence disregarded on ap- 

peai !n equity. 

If tUe chancelier erred in tlie admission of évidence objected td, the 
appellate court will disregard the évidence and reverse the decree, iinless 
it can be sustained on the compétent évidence, in view of equity rule 46 
.(19g ^ed..xxii, 115 C. G. À. xxxi). 

4. Âppeai' aitd' é^ror <@=>93l (GJ— Presumed that chancellor disregarded incom- 

pétent évidence. 

' ;.WÏier^"(:lie cliancellor does not'pitss on objections to évidence during 
tlie, bearin'g, thé appellate court will prosurfie that in reachihg his final 
cdriflusion he disregarded ail incompétent évidence. 

5. ^quljty (^335— Questions to which objection >ustained in equity and answers 

therellio sliould bo included In record. 

Even though objections to questions are sustained tn equitj* cases, it 

Is the court'S' duty to bave thein answered and included in tlie record, 

. BO that, if thç àppéilate court flnds that the Chaneellor erred, the cause 

need not be jrétnanded to haye the testimoriy retaken. ' 

t. indiàns (issISCJ^i-rÉvidence that allqtt'ee's widow, a white woman, held ad> 

niissible on valldity of deed and com,|tromise of suit. ' ' 

Wliere it was contended that a deed by the widow of a QuaRa*^ In- 
dlan allottee, and an agreement for the compromise ot a suit tô sét It 
aside, were void, because not approved by the Seçiietary of the Interjor, 
'évidence thàt the widow was a white woman wàs admissible. 
7. Equity <®=s>390— Not error to direct fliing of objections to évidence after final 
decree, btit at ;sjameterm. 

ïhe court t|ad fuU control of its decree during the term, and could set 
aside, aiûend, or modîfy it, and hence committed no error in directing 
the parties, after tbè enfry of the final decree, but during the term at 
which it was entered, to fde objections to alleged incompétent évidence. . 
8- Witnesses <@=ei88(l)-'Hu$band could not testify to private conversation with 
wife. 

^ busband's testimony as to a private conversation between hlinself 
and his wife"Wfts properlyéxeluded. 

9. Compromise and settlement <S=>23(3)— Deeds <S:»2I I (3)— Evidence of fraud 

fQMSt be full, çlear, unequivoc^l, and convinclng. 

To justify a court ôf equity in setting aside a deed of conveyance or h 
compromise befsveen litigants, it is not sufficient to establish charges of 
fraud by a mère prépondérance of the évidence ; but the évidence must be 

■ full, clear, unequi,ypcal, and cpnvincing, especially where the compromise 

' Is of conflicting fàmily clairns. 

10. Appeal and e^ror <gi=>l(J09(3)— FInding» of chancellor not disturbed, uniess 
ciearly wrong. 

While the flndlngs of the -chancellor Ih an equity case on conflicting 
évidence bave not the coliclusive effect of a verdict of a jury, or of the 

^=aFor other çaBSs see aenae toplc & KBY-NUMB;eR in aU Sey-Number^d Dlgest* à Indexe» 
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trial judge, w-hen a jury is waîved, they are entitled to high considération, 
and unless clearly against the weight of the évidence, or induced by an er- 
roneous view of the law, they will not be disturbed, especially where 
the testimony was talien in open court. - : 

tl. Equity <@=339i— Error In finding cured by exclusion on amendraent of findings. 
The error in a finding of fact not warranted by compétent évidence was 
cured by its exclusion on a hearing to amend the findinga. 

12. Compromise and settlement (S=:>23 (3)— Evidence held to support flpdings of 
absence of undue influence or threats. 

Evidence held sufflcient to warrant flndings that no undue influence 
or threats were used towards complaihants to induce them to sign an 
instrument compromising a suit brought to set aside a deed for fraud 
and duress. 

iS. Evidence (S=>222(l)— Admissions against interest always admissible. 

Admissions against a party's interest are always admissible, especially 
when represented by counsel who conducted the exanrination in which 
they were made. 

Sanborn, Circuit Judge, dissenting. 

On Motion to Amend Opinion and Deeree. 

14. Cancellation of instruments <s=353— Finding tliat deed was void held to mean 
tbat it was voidable. 

In a suit to, set aside a deed as obtained vvithout considération, by 
fraud and duress, a finding tliat the deed was void for waat of considéra- 
tion and because of the manner in which it was secured meant that It was 
vQidable, and no_t that it was whoUy without efCect. ., 

15. Deeds ^^75, 76— Valid until set aside, though without considération; deed 
effective from executioni when subsequently ratifled. 

A dçed, though void for want of considération and because of the 
manner in which it was secured, was good against every one, including 
the grantors, until set aside by a deeree of a court of. compétent juris- 
dlction ; and when the grantors (or a valuable consideràtlôii executed, an 
instrument reackiioWledging the d^ed, and directing dismissal ht a suit to 
set it aside, it becamè as effective from Us exécution and delivery as if 
no action to set it aside liad ever been Instituted. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Robert L. Williams, Judge. 

Suit by Mary Joséphine Fish Unkle and another against Mary Wills, 
adrninistratrix, of Leander J. Fish, deceased, trustée for Joe P. Fish, 
and others. From a deeree for défendants, plaintifïs appeal. Af- 
firmed. 

Paul A. Ewert, of Joplin, Mo. (Henry C. Lewis, of Washington, D. 
C, on the brief ), for appellants. 

O. L. Cravens, of Neosho, Mo. (A, Scott Thompson, of Miami, 
Okl., on the brief), for appellees. 

Before SANI?ORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge. For convetiience.the appellants will be 
referred to herein as plaintiffs and, appellees as défendants as they apr 
peared in the court below. ' ' , 

In the original complaint the plaintiffs sought to set aside a deed ex- 
ecuted by them on February 4, 1915, to Mary Wills, administratrix 

<@:53For other ca.ses see same toplc & KKY-NUMBER In aU Key-Numbered Digests & Indexes 
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of the estate of Leander J. Fish, deceased, in trust for the défendant 
Joe P. Fish, the only son of Leander J. Fish, deceased, whereby they 
conveyed the one-half interest of the plaintifï Mary Joséphine, as the 
widow 0f Leander J. Fish, in and to 200 acres of land, allotted to the 
said Leander J. Fish, deceased, as an enroUed member of the Quapaw 
Tribe of Indians. The charges are that it had been obtained by fraud 
and duress f 6r a nominal considération, although the land was of great 
value, $8,000 for agricultural purposes, and from $50,000 to $100,000 
for minerai, purposes, which facts, although well known to défendants, 
were conceâled from plaintiffs by Joe P. Fish and his attorney, the 
défendant J. W. Swarts, and the false représentations made to her, 
that, lier half interest, owing to the debts of her deceased husband, 
was practically of no value; that Mrs. Unkle, who had married Mr. 
Unkle, her then husband, during the lifetime of Leander J. Fish, al- 
though not divorced, was threatened by them with a criminal prosecu- 
tion for bigamy, unless she executed a deed of conveyance to the de- 
fendants; and that in fear of such a prosecution and in ignorance of 
the value of the property, she and her husband, the plaintiffs herein, 
executed the deed for the nominal considération of $10. 

Aftèr the institution of the suit, the défendant Joe P. Fish, ac- 
companied by his attorney, Mr. Cravens, went to plaintiffs' home in 
the State of Maryland, a short distance from Washington, D. C, where 
the plaintiffs were engaged in farming, and made a compromise and 
settlement of the pending suit with plaintiffs, whereby plaintiffs rati- 
fied the former conveyance, by reacknowledging it, and directed the 
suit, then pending, to be disniissed. Thereupon a supplemental com- 
plaint was filed, to cancel and set aside this compromise and settlement. 
The supplemental complaint charged that Joe P. Fish, and his attorney, 
upon visiting the plaintiffs in their home, again falsely represented to 
them the value ôf the property and Mrs. Uhkle's interest therein, in- 
veigled them from their home to the city of Washington, D. C, and 
after their arrivai there, were by fraudulent and false représentations 
induced to reacknowledge the deed theretofore executed and an order 
for dismissal of the suit, for the considération of $L000, paid to them, 
and the promise of a conveyance of a small house and lot in the town 
of Commerce, Ottawa county, state of Okiahoma. 

The supplemental complaint sets out fully the alleged artifices and 
fraudulent représentations, alleged to hâve been made by the défendant 
Fish and his attorney to the plaintiffs, which induced them to reac- 
knowledge the original deed and the instrument compromising and 
directiog dismissal of the suit. It is also charged that the plaintiffs are 
illiterate country jpeople and lacking in will power, and did not under- 
stând whàtthey were doing, when they signed thèse instruments; that 
to induce them to do so they had been persuaded, overpowered, and 
unduly influenced by thé constant and everlasting importunities of the 
défendant and his said attorney, and the false représentations that the 
value of the land did not exceed $6,000, and was iucumbered by debts 
and mortgages over and above its value, although in truth the land, 
owing to the rich zinc mines thereon, was worth not less than $200,000, 
which fact was conceâled from plaintiffs; that thereafter they kept 
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Mrs. Unkle in Washington, concealed' fr'om her husband and her at- 
torneys. The prayer of the supplemental complaint is thàt the original 
deed of plaintiffs to the défendant Mary Wills be canceled, that the 
re-ex€cution thereof on June 26, 1916, and the stipulation for dismissal 
of the then pending suit be declared null and void and of nô éffect, 
and ail proper relief. . • 

The suit was instituted by plaintiffs as poor persons, alirhough their 
attorney, Ewert, had procured from them a contract for'bne-third of 
the property and also a lease on Mrs. Unkle's share of the laind on 
vëify favorable terms, contingent on a recovery. Shortly aîter the deed 
had been recorded, Mr. Ewert, who before then had néver heard of or 
known the plaintiffs, nor had they heard of him before then j wtote to 
thèrn how valuable the land was, and offering to act as their attofney to 
recover it. Shortly thereafter he went to Washingtbn,iàhd'sent for 
them to meet him at the New Willard Hôtel, where they entered intb 
the contract with him to act as their attorney. He then prepared the 
original complaint, in which it was alleged that the value of the land 
was from $50,000 to $100,000. The complaint having bèen read over 
to the plaintifïë, they verified it. < •, 

The answ'er of the défendants to the original and supplemental com- 
plaints dénies that the défendants Fish and Swarts, when they obtain- 
ed the .deed ofconvéyance from the plaintiffs m'ade false représenta- 
tions as to the value of Mrs. Unkle's interest or the valtie of the lands, 
or that they threatened her with a criminal prosecution on account of 
her marriage to Mr. Unkle, while she was the undivorced wife of 
Leander J. Fish, unless she executed the deed to her interest in the 
estate of the said Leander J. Fish.' They deny that at the time the 
value of the land was .from $50,000 to $100,000; deny that .prior lo 
that day lead and zinc had been discovered upon said lands, or that it 
had any value other than for agricultural purposes, although some lead 
and zinc had been discovered on sofne lands in the vioinity. They deny 
ail charges of false and fraudulent représentations and threats of crim- 
inal prosecution. 

In response to the charges of the supplemental complaint, they allège 
that the sole object of going to the home of the plaintiffs on June 20, 
1916, was for the purpose of effecting a compromise' and sëttlement of 
the then pending suit. They deny that the défendant Fish rçpresented 
the value of the lands tobe $6,000, or was completely covçred by debts, 
or that tlieré was little or no equity in the lând over' and above the 
indebtedness ; deny that there were continuai impbrtunities to exécute 
the deed and exécute a stipulation to dismiss the "suit, or that thèy- f ail- 
ed to inform her that the cause had been reopened befofe thfr Seèretary 
of the Interior; deny that Mrs. Unkle was greatly weakettgli>ni€ritally 
and physically at the time. They: deny that Fish or hia'attofnfey, by 
threats and undue influence took plaintiffs, while in â wéak»iëd mental 
and physical condition, to a hôtel in Washington, and there ovércame 
their weakened will and induced thehi to exécute the instruments at- 
tacked. They admit; that plaintiffs- came to Washington,' stopped at 
the Hbtel Vendôme, a reputable public hostelry, 'but'»that they :.came' 
there voluntarily, for the purpose of settling the lawsuit, âfld that, after 
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Mr. Unkle's return to his home, Mrs. Unkle remained a f ew dàys in 
the city with the défendant Fjsh and his wife, at her pwn recjuest; 
then deny categorically ail charges of f raud, false représentations, ,wn- 
due influence, and threats, and that plaintiffs did not know the value 
of the land or their légal rights. They charge that the plaintiffs knew 
at that time the value of the land, and that it contained valuable lead 
and zinc mines and agreed to the compromise and settlement with full 
knowledge thereof and her rights ; that they carefully read over said 
instruments before executing them, and had them read over to them 
again by the notary, who took their acknowledgments to thèse instru- 
ments ; that they agreed to make the compromise for the considéra- 
tion of $1,000 in money and a deed to a lot in Ottawa county, Okl. ; 
that long before that time plaintiffs knew, as they had been fully ad- 
vised by their attorney, the nature, character, and known prospective 
value of the land, and they made the compromise with full knowledge 
of ail the facts of Mrs. Unkle's rights. 

The cause was heard orally in open court except the testimony of 
Mrs. Unkle, which was taken in Washington, D. C, by an examiner ap- 
pointed by the court, and some testimony, affecting the moral character 
of Mrs. Unkle, which was properly held inadmissible by the trial court, 
and will therefore not be considered. The court made spécial findings 
of fact and a gênerai flnding for the défendants on July 15, 1920. On 
September 30, 1920, attorneys for the plaintiffs filed an application to 
amend the findings of fact and conclusions of law. Some of them were 
by the court sustained. 

There was also a motion by plaintiffs to exclude some of the évidence 
introduced, which was sustained, except, it is claimed by counsel for 
plaintiffs in the assignment of errors, that the court refused to exclude 
the testimony of Mrs. Unkle at an examination had before the Com- 
missioner of Indiari Affairs. Thrs is set forth in the ninth assignment 
of error. In this counsel are mistaken, as the court excluded it, as will 
be shown later. They also cômplain that the court admitted in évi- 
dence that the défendant Fish oiïered Mrs. Unkle a deed to the Okld- 
homa house, and a note from him to her asking what to do with this 
deed. The court certified that "the foregoing embraces ail the objec- 
tions of plaintiffs as to évidence which were properly saved, and this 
certificate of the ruling of the court on the objections to the évidence 
is hereby filed to become à part of the record." It shows that the 
évidence before the Commîssioner of Indian Affairs was excludfed. 
This certificate was filed on January 25, 1921, although the decree in 
fàvor of the défendants had beén entered on October 30, 1920. 

The objection to striking out the testimony of Mrs. Unkle before 
the Commissioner of Indian Affairs, was sustained by the court, ex- 
cept as statedby the court, "Wherever her statements before the Com- 
missioner are proved by witnessés', the same are admitted for what they 
are worth, she being a party to the suit"; but the exhibit, \^hich pur- 
ports to set out certain évidence, was stricken from- the record, the 
court saying: "Ail évidence relating to said exhibit is stricken from 
the record." Plaintiffs certainly cannot cômplain of this ruling. As 
the court stated in its finding : t 

281F.— 3 
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, ;"Tlie'deed exeçuted by tlie plaintiffs tothe défendant Mary Wills, admin- 
istratrix of the estate o£ Leandfer J. Msh, deceased, trustée for Joe P. Fiah on 
or about Febriiary 8, 1915, is void foi- want of considération and ihe manner 
In iyhicà It wàs secured" 

— ïfrom which finding the, défendants did not appeal, that deed, except 
as re-execùted! by reacknowledging it on! Jutie 26, 1916, when the com- 
promise. Wasmade, need not be considered, leaving for considération 
o«ly the vàlidity bi the alleged settlement and compromise of June 26, 
1916: 

' There are 44 assignmènts of èrror, many of them répétitions; others 
merely gênerai, such as are usually made in motions for new trials in 
Coùtts of the States, in which motions for new trials are prerequisites 
to appeals; others refer to requests ofplaintiff, which were by the 
court sustained. Some of the assignmènts are to the admission of 
évidence, without setting out the évidence alleged to hâve been er- 
roneously admitted, as required by rule 11 of this court (188 Fed. 
ix, 109 C. C. A. ix) but ail which are not f rivolous hâve been fuUy 
considered. 

[1-4] It is assigned as error, and was earnestly insisted on in the 
argument of counsel, that the court failed to rule on objections to cvi-, 
dence during the trial, but only ruled on them after the final decree had 
been entered. The refusai of the court to pass on thèse objections dur- 
ing the trial, or at any time, is not subject to review on appeal in an 
equity court, for several reasons. It is well settled that appeals in 
equity are heard de novo and disposed of finally, without remanding 
the cause for further trial, except :in somé exceptional causes, which 
do not apply in this cause. Harrison v. Clarke, 182 Fed. 765, 767, IQS 
G. C. A. 197. If the chancellor erred in the admission of évidence ôb- 
jectéd td, the appellate court will disregard such évidence, and, uniess 
the decree can be sustained on the compétent évidence, it will bè lîe- 
versed. Mammoth Mining Co. v. Sait Lake Machine Co., 151 U. S. 
447, 451, 14 Sup. Ct. 384, 38 L. Ed. 229; Migeon v. Montana Central 
Ry. Co., 77 Fed. 249, 23 C. C. A. 156; Engelstad v. Dufresne, 116 Fed. 
582, 689, 54 C. C. A. 38 ; 4 C. J. 660 ; Equity Rule 46 ( 198 Fed. xxxi, 
îl'5 C. C. A. xxxi). It frequently happens that the chancellor is not 
ready to pass on the objections during the hearing, but in reaching his 
final conclusions will disregàrd ail "incompétent évidence. The, pre- 
sumption of the appellate court is that he has donc so. 

[5] It is equally well settled that, even if objections to évidence are 
sustained in equity cases, it is the duty of the court to hâve them an- 
swered and included in the record, so thait, if the appellate court finds 
that the chancellor erred in his rulings, the cause need not be reman'd- 
ed to hâve the requested testimony fétaken. The leading case on that 
question is Blease v. Garlington, 92 U.S. 1, 7, 23 L. Ed. 521, follow- 
ed by this court in Dowagiac Mfg. Co. v. Lochren, 143 Fed. 211, 74 
ce. A. 341, 6 Ann. Cas. 573, and Shine v.Fox Bros. Mfg. Co., 156 
Fed. 357, 86 C. C. A. 311. As allthe évidence is in the record be fore 
us, and the hearing is de novo, we shall only consider that évidence 
which in our opinion, is compétent, as we must présume the learned 
trial judge did. 
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[6] The twenty-seventh assignment is that the court erred in its find- 
ing that Mrs. Unkle.is a white woman, The undisputed évidence es- 
tablishes that fact. It was clearly admissible, as plaintifï contended that 
the deed and stipulations of compromise were void for the reason that 
they had not been approved by the Secretary of Interior. Mrs. Unkle 
being a white wonjan, this contention is without merit. Levindale Lead 
Co. V. Coleman, 241 U. S. 432, 437, 36 Sup. Ct. 644, 60 L. Ed. 1Q80. 
Mixon V. Littleton, 265 Fed. 603, 605,,decided by this court. Although 
in neither of thèse cases were Quapaw Indian allotments involved, the 
reasoning applies to ail Indian allotments. As said in Levindale Lead 
Co. V. Coleman: 

"The provision? of the Ailotment Act must be construed in the llglit of the 
policy they were obvioiisly Inténded to exécute. It was a poliey rélating to 
the welfare of Indiaiis — wards of the United States. The establishment of 
restrictions against aliénation 'evinced , tlie continuance, to this extent, at 
least, of the guardianship which the United States had exercised from the 
beginning.' Heckman v. United States, 224 U. S. 413, 436; United States v; 
Kagama, 118 U. S. 375, 384 ; United States v. Rickert, 188 U. S. 432, 437, 438 ; 
Tiger v. Western Investment Ce, 221 U. S. 286, 816; Williams v, Johnson, 
239 U. S. 414, .420. This policy dld not emhraee white men — perdons not of 
Indian blood, who were not as Itidlans under national protection, althOÛgh 
they might inherit lands from Indians, and, with respect to such iwrsons, 
it would reqnire clear language to shOw an intent to impose restrictions." 

.'The assignments (tenth and twelfth) that the court admitted in 
évidence the testimony of a number of witnesses, who testified to Mt-s. 
Urikle's immoral conduct af ter she had deserted her husband Fish, is 
in the face of the record, which shows that the court excluded it This 
also applies to the testimony relating to Mrs. Unkle's bigamous mar- 
riage. , ^ 

[7] The eleventh assignment is that the court erred "in directing the 
parties three months after the entry of the final decree to file objec- 
tions to alleged incompétent évidence." This order was made dur- 
ing the term at which the decree was entered, and, as the court had 
fuU control of its decree. during that term, it could set it aside, amend 
or modify it. Aside from this, this order could in no wise préjudice 
plaintiflfs, especially as some of their objections were sustained by the 
court. 

[8] The thirteenth assignment is to the refusai of the court to permit 
Mr. Unkle to testify to a conversation between himself and wife in 
their private bedchamber. It requires no citation of authorities that 
the court committed no error in this ruling. The main issue is the find- 
ing of the chancellor for the défendants. ^ 

[9] There are certain well^established rules of law applicable to 
actions of this nature, which are not only pertinent, but controlling on 
some of the issues in this cause. To justify a court of equity to set 
aside a deed of conveyance or a compromise between litigants, it is 
not sufficient for the plaintifï to establish the charges of fraud by a 
mère prépondérance of the évidence; but the evidenee must be full, 
clear, unequivocal, and convincing. Maxwell Land Grant Case, 121 Ul 
S. 325. 381, 7 Sup. Ct. 1015, 30 L. Ed. 949 ; United States v. Iron Silver 
Mining Co., 128 U. S. 673,. 676, 9 Sup. Ct. 195, 32 L. Ed. 571; Lalone 
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V. United States, 164 U. S. 255/257, 17 Sup. Ct. 74, 41 L. Ed. 425;' 
Campbell V. Northwest Eckington' Go., 229 U. S.'561, 584, 33 Sup. Ct. 
796; 57 L. Ed. 1330; United States v. Délateur, (C. G. A.) 275^ Fed. 
137. And this applies with great force fo compromises of conflicting 
family claims. Mastin v. Noble, 157 Fed.' 506, 508, 85 C. G. A. 98: 
Wilsoil v: Sands, 231 Fed. 921, 923,'146 G. G. A. 117; Burnes v. 
Btirnes, 137 Fèd. 781, 801, 70 C. Ç. A. 357; Bunel v.O'Day (G. C.) 
125 Fed, 303, 318. In thé Bttrfteè Casé' Ju'dge Sànborn, speaking for 
this court, 'ëàid: ■.; - 

"Èor obvious reasons of public pollcy, compromises of conflicting claims by 
family settlements are encouraged by the courts, and they may not Ite avoid- 
ed or disregardied for mère inadequacy of conslcjeafatiop, or except upon elear 
and conviaelngproof of grave fraud or inistakiç"— citing numerous authoritles 
to sustain it. 

[1,0] Another equally well-e^tàblished rule of laW ïs that, \yhile the 
findings of the chancelier in an equity case on , cpnflictirig évidence, 
haye npt the conçlusive effect given to the verdict Of a jury or of the 
triai jùdgè when à jury has beeti waived,' théy are entitled to high con> 
sideration, and unless clearly agàinst the weight pf thfe évidence, or 
induced by an erroneous view of, the la-w, they will not be disturbed 
by the apf)éllate court, and this applies with greater force when prac- 
tically ail the testimony^ was taken in open court, affording the trial 
judge the opportunity'tô riote the demeanor'bf the witnesses for fhe 
purpose of deterrhining their cr^dibility, which the appellate court, 
heariiig the casé ona t/ntitéd irecoïd, has not. 'United States v. United 
Shoé Màchinery Go., 247' U. S: 32; 38 Siip. Ct. 473, 62 h. Ed. 968; 
Buftè & Superior Go. v. Clàrk-Mëhtàna'Co., 249 U.' S. 12, 30, 39 Sup. 
Ct. 231, 63 L. Ed. 447; Fay y. Hill, 249 Fed. 415, 418, 161 G. G. A. 
389; Ridge v. Healy, 251 Fed.' 798, 814, 164 C. C. A. 32; Hamlin v. 
Grogan, 257 Fed. 59, 60, 168 G. G.. A. 271-; United States v. Délateur, 
supra. 

The first three assignments of erroi- complain of certain findings and 
conclusions of law which go to the mérit of theentire cause, and there- 
fore will be disposed of later in thé! détermination of the appeal on 
the mei'i'tsi The f ourth is a gerterâl ' àsSignmènt,^ that the court erred 
in entering a decree for défendants, and the fifth, to the part of the de- 
crée requiring the clerk to delivër to Mrs. Unkle, the deed to the Gom- 
merde bouse and land, and requîre no considération. 
, Assignments 6, 7, and 8 complain that the Court failed to rule upon 
objections made by plaintififs to the admissibility of évidence ofïered 
by défendants. Npne of thèse assignmbnts set out what that évidence 
Was, as required by rule 11 of this Court', biat are gênerai. AssignmCnt 
6is': ; ■ 

, "The court erred in not ruling upoii' the objections made by the plaintiffs to 
the introduction of incompëtenti irrelevaiitV'ahd immaterial testimony during 
the course of the trial until after the making and ,tiUag of bis so-calied/fiud 
iilgs of fact and conclusions of law',on,t)je 19th day pf July, 1920, and before 
entering and flllng the final decree' in said casé." '. ,' 

The seventh and eighth assignments ate practically the same, it râ 
therefore only necessary to Copy ofté of them-: . 
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"(7) The court erred in not rùling upon tbe admissibility of testimohy offered 
by the défendants and objeeted to by tbe plaintitfs in tbe course of tbe trial 
until after his final decree and judgment In said case was flled on October 30, 
1920." 

The tenth and twelfth assignments complained of the admission 
in évidence of the testimony of a number of witnesses, whose testi- 
mony related to the plaintifï's moral conduct. The record shows that 
thèse objections were by the court sustained. 

[11] The f ourteenth assignment is a finding of f act not warranted 
by compétent évidence and refers to Mrs. Unkle's bigamous marriage, 
but on the hearing to amend the findings of fact this vC^as excluded by 
the court. This cured the error. 

The other assignments, except the twenty-seventh, with few excep- 
tions, are too gênerai to require considération. They are to the effeCt 
that the court erred in its findings, conclusions of law, and refusai to 
amend them at plaintifïs' request. 

[12] There are some facts which hâve been established beyond con- 
troversy: That Mrs. Unkle was the widow of Leander J. Fi_sh, at the 
time of his death, although she had remarried, under the belief ,. based 
on statements of the deceased Leander, that he had obtaineda divorce 
f rom her ; that under the laws of the state of Oklahoma she is entitled 
as his widow to one-half of. the lands in controversy. It was also 
established beyond question that, ' at the time the compromise was 
made, the lands and plaintifï's half interest in them as the widow of 
Leander J. Fish, after payment of the debts^of the deceased and the 
liens on the land, were of great value, much greater than the amoiint 
paid her in the compromise,; that that fact was well known to the dé- 
fendant Joe P. Fish, as well as the plaintiffs;, that the debts of the 
estate of Leander amounted to about $6,000 of which $3,100, which, 
with the accumulated interest, amount to about $4,000, was secured by 
a mortgage on the land; that the plaintifïs had béen informed ofits 
value by their attorney, Ewert, when he first solicited them by letfef 
to employ him, again when.he met them later in Washington and was 
employed by them to institute this action, and when he read the cotn- 
plaint to them before it was filed. Nor does the évidence leave any 
doubt that Mrs. Unkle was at the time in poor health and at ail timies 
a woman of weak will power; but she knew, and so did her husband, 
although he was illiterate, that her interests in the estate were of 
much greater value than the amount paid her in the compromise. 
There was substantial évidence that, in the présence of his wife, Mr. 
Unkle at first demanded $10,000 to compromise, which Fish decHned 
to pay, and later on Mrs. Unkle: insisted on'$2,000. When told by Fish 
that he could not pay that sunl, but would give her in addition to the 
$1,000, the house and lot in Commerce, and $100 to Mr. Unkle, they 
finally agreed to it, and, upon the exécution of the compromise, thèse 
sums were paid to them, and later a deed to the house and lot in Com- 
merce tendere4 to her. 

The testimony of Mrs. Unkle, taken by dépositions in Washington, 
was practically ail of it èlicited by leading questions propounded by Mr. 
Ewert, her attorney, agains't' the objections of counsel for défendants. 
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The examiner failed to rule on any of thèse objections, but left it to 
Mr. Ewert to pass on them. A few extracts from her depositioa will 
illustrate the manner in which ît was takèn : 

"Q. Why did you go home? 

"Mr. Cravens: Défendants renew the ob.1ectlon. 

"Mr. Ewert: Answer the questiop. A. Well, he was drunk ail the time. 

"Q. On the ocça.slon of the second vislt, what else, if anything, was said by 
them, relative th the value of the land In question? 

"Mr. Cravens: Défendants object to that as being leading. 

"Mr. Ewert: Go; ou ; answer the question. 

"Q. What else dld they feay about the land? 

"Mr. Cravens: We object as being suggestive. 

"Mr. Èwert: Go on; answer the question. 

"Q. State what was said relative to your marriage to Mr. Unkle. 

"Mr. Cravens: We renew our objections to that question. 

"Mr. Ewert: Answer the question now. 

"Q. Didhe say you had better sign the deed? 

"Mr. Cravens: We object to that as being suggestive. 

"Mr. Ewert: Answer the question. 

"Q. What did he say? 

"Mr. Cravens: We object to thèse questions as being leading and sug- 
gestive. 

"Mr. Ewert: Answer the question. 

"Q. Did yoù, or not, know what you were doing? 

"Mr. Cravens: We object' to that as being leading and suggestive, and as 
calling for a conclusion of the wituess. 

"Mr. Ewert: Answer the question. A. Ko." 

Thèse are only a few of the rulings made by Mr. Ewert, the examin- 
er failing to rule on any df the numerous objections made by counsel 
for défendants. A few bf the many leading questions asked Mrs. Unkle 
by Mr. Ewert, against the objections of counsel for défendants, will 
show how suggestive they were. Thèse questions were always asked, 
when she was unable to answer the question properly propounded : 

"Q. State what Mr. Swarts a.sked you. (No answer ; whereupon the ques- 
tion:) "Did he ask you whether yç)u were marrled to Mr. tlnkle? A. Tes. 

"Q. What else did he say? (No response.) 

"Q^ Dîd hé ask you whether you had a marriage certiflcate to Mr. Unkle? 
A. "Ses, sir; he asked me if I was married, and did I hâve a «ertiflcate, and 
to go and get it and show it to him. 

"Q. What did they say about your marriage to Mr. Ùnkle? (No response.l, 
Q. Dld they make threats to hâve you arrested for bigamy, if you did not 
sign the deed? A. Yes, sir. 

"Q. Did they ask you to make a new deed? A. YeS, sir; I told them I 
wouldn't sign any papers. 

"Q. ÏMd you believè the statements that the land was incumbered, and 
thaf it had been deeded away by Fish during his lifetime to hls nephew? 
A. Yes, sir. 

"Q.' Did you. In reliante upon thèse statements so made by Mr. Fish and 
Mr. Cravens, reacknowledge thèse papers and sign the other two? A. Yes, sir. 

"Q. Did they tell you that there had been a very valuable mine discovered 
on this land? A. No, sir. • 

"Q. If they had told you the land was valuable, would you hâve signed thèse 
iwpers? A. No, sir. 

"Q. Did you khôw what you were doing? A. No, sir. 

"Q. Did Mr. Lewis tell you you had been defrauded agaln? A. Yes sir; 
he told me. ' 

"Q. Rlght there in the Indian Office, after youhad talked with yoiir lawyer, 
!Mr. Lewis, did you or did you not rescind the contract? A. Yes, sir. 
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"Q. State whéther or not yoii are willing to turn back the $1,000 and inter- 
est that they hâve paid you. A. Yes, sir." 

Many other leading questions of a similar nature were asked as to 
the first visit, when the deed was executed, which need not be set eut 
hère, in view of the façt that that deed was held to hâve been improp- 
erly obtained. The examinatjon relating to the compromise settlement 
was conducted in the same manner, as will be seen from quoting a few 
questions : 

"Q. What did.J^oe say? A, Wellj he just said :he came out to see me. 
"Q. What else did he say? A. I can't thlnk what he said. 
"Q. Did he say you hàd better sign the papers? A. Yes, sir." 

In view of thèse facts, the testimony of Mrs. Unkle must be con- 
sidered, if at ail, with great caution. On July 7, 1916, Mrs. Unkle 
testified, at a hearing before the acting Commissioner of Indian Af- 
fairs, who was hearing the application of défendants to approve the 
deed and compromise ; the parties then being under the impression that 
an approval by the Commissioner of Indian Affairs was necessary. On 
cross-examination she testified that at that examination she had stated 
that she understood the compromise papers when she signed them on 
June 26, 1916, and that Fish had told her the land was worth $8,000; 
that she might hâve testified that if the house in Commerce was put in, 
she would sign the compromise agreement, although to most of the 
questions she answered that "she couldn't remember." The certified 
copy of the testimony taken before the Commissioner shows that she 
was represented by counsel, one of the attorneys in this cause, who con- 
ducted her direct examination and told her : 

"I want you to understand that I am jour counsel and looklng after your 
interests, and you should hâve no hésitation in auswerlng the question." 

[13] In our opinion, admissions against a party's interest are always 
admissible, especially when represented by counsel, who conducted the 
examination for her. For this reason we shall consider that testimony 
but so far only as it contains admissions against her interest. She there 
stated that she read the compromise papers when she signed them and 
understood what they meant ; that the money was paid to her, deposited 
by her in the bank where it then was ; that she was told by Fish that 
the land was worth only $8,000, but did not believe it, as she knew bet- 
ter ; that she signed the papers on Joe's (referring to the défendant Fish) 
account, evidently by reason of being her stepson, as stated by the trial 
judge. As to the charge that she was kidnapped and kept from her 
husband, she testified : 

"I wanted to stuy in Washington, beoausc it was so awfui liard at home, 
and ray hu.sband is not treating me right." 

She further testified : 

"I had been eautioned by Mr. Ewert not to sign any papers. * * • i 
became acquainted with Mr. Ewert by receiving a letter from hlm, asking 
me to employ him as counsel to get this land for me, never having known of 
him before. I met hlm in Washington and made a contract with him to act 
as my counsel, but I don't know how much he is to get. He informed me 
of the value of the land, sâying it was fuU of zinc. I knew he had brought 
suit for me. I agreed with .Toe, before going to Washington, to accept .$1,000 
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aud the house and lot to settle the controversy. I unclerstooçt that It ,was to 
settle my suit with Joe. Joe's wife sald the land wasn't worth over $2,000, 
but I knew better than that. When the papers were given to me, I sald I 
wouldn't sign them unless I got $2,000 ; but I then said, if the house and lot 
\\as put in, I would sign the papers for $1,000, and then it was put in and 1 
agreed to sign the papers. Mr. Lee, the notary, read the papers over to m^\ 
and then I signed them. I understood them. I stayed a few days aftçr that 
in Washington, with Joe and. his wife, at thelr boarding house; Mr.' Unklc 
agreeing for me to stay. I didn't want^ to go home to my husband, as hc 
(loesn't treat me right." 

Mr. Unkle also testifiëd that the compromise papers were read to 
him, and that his wife read them before executing them. There was 
substantial testimony on the part of the défendants that this com- 
promise was understandingly made by the plaintiffs, that both plaintitïs 
knew the value of the property, that Mrs. Unkle read the compromise 
agreements, and then again had them read to her and her husband by 
the notary, before executing them, and did so unhesitatingly. There is 
no évidence whatever that at the time the compromise was made, any 
threats of criminal prosecutions were made to Mrs. Unkle. 

A careful, painstaking examination of the évidence satisfies that, ap- 
plying the rules of law hereinbefore stated, the évidence warrants the 
finding of the learnedtrial judge that there was no undue influence or 
threats used towards complainants to induce them to sign the com- 
promise instrument, and that the settlement was a valid compromise 
of the litigation. We fail to find any obvious error in the application of 
the law prejudicial to appellants, nor any mistake in the considération 
of the évidence. 

The decree is accordingly affirmed. 

SANBORN, Circuit Judge (dissenting). I concur in the statement 
of the rules of law made by the majority in the foregoing opinion, but 
am unable to agrée to the conclusion they reach, because the évidence 
bas convinced my mind that Mrs. Unkle, an ignorant woman of weak 
will, without expérience in business afïairs, was, by the threats, per- 
sistent influence and importunities, and by the misrepresentations as to 
the value of her property, the character of her attorney, and other in- 
fluential matters, iriequitably coerced td part with and defrauded out 
of her valuable property. 

On Motion to Amend Opinion and Decree. 
Paul A. Ewert, of Joplin, Mo., for appellants. 
O. L. Cravens, of 'Neosho, Mo., for appeliees. 

PER CURIAM. Counsel for appellants hâve filed a motion to 
amend the opinion and decree of the court in this cause. He seems to 
be under the impression that the finding of the trial judge, which was 
affirmed by this court, is. that the dee4 originally executed by the ap- 
peliees was absolutely void. 

[14] It is true that the learned trial judge in his finding states that 
the deed was void for want of considération' and the manner in which 
it was secured, and, as no appeal was takeh by the défendants, we 
did jiot deem it necessary to pass upon that question. Whiîe the lan- 



JIALLEY V. WALTER BAKEE & CO. 41 

(281 F.) 

gùage used by the trial judçe was that the deed was void, what was 
actually meant by him was that it was voidable. The word "void" is 
often used by legislators, courts, lawyers, and laymen, when its true 
meaning is "voidable." In Weeks v. Bridgeman, 159 U. S. 541, 547, 16 
Sup. Ct. 72, 74 (40 L. Ed. 253), it was said : 

"It is rarely that things are whoUy void, and witliout force and effiect as to 
ail persons and for ail purposes, and Incapable of being made otherwise. 
Things are voidable, which are valid and effectuai until they are volded by 
some act; whlle tlrîngs are often sa id to be Void which are without validlty 
until confirmed." 

The same rule was recognized by this ceurt in Ramsay v. Crevlin, 
254 Fed. 813, 817, 166 C. C. A, 259, and Walker v, Arkansas National 
Bank, 256 Fed. 1, 3, 167 C.C. A. 273. 

[15] The deed of the plaiptiffs was clearly good as against every 
one, including the grantors, until set aside by a decree of a court of 
compétent jurisdiction. The plaintiffs filed their original bill in this 
cause to set that deed aside, but shortly thereafter, for a valuable con- 
sidération, and wifh full knowledge of ail the facts, as was found by 
the trial judge and affirmed by us, ratified the deed and directed the 
dismissal of the suit. The effect o.f this act of theirs made the deed 
as effective f rom the date of its exécution and delivery as if no actioa 
to set it aside had ever been instituted. The rights of the défendant' 
under the deed are those acquired when the deed was delivered. 



MALLEY, Collector, etc., v. WALTER BAKER & CO., Limited. 

(Circuit Court of Appeals, First Circuit. May 17, 1922.) 
■ No. 1547. 

1. Statutes «5=245— Tax acts not construed strictiy as penai statutes. 

Though reasonable doubts in a tax statute must be re.solved in favot of 
the taxpayer, such statutes are not pénal statutes, in the sensé that re- 
quires them to be construed with great strictness. 

2. Statutes <S=32I5 — Court siiould attempt to ascertain intent from clrcu instances 

surroundipg Législature at tlme of en'actment. 

In aseertalniiig the true ooiistructlon of a statute, the court should put 
itself in the position of Congress when it enacted the law, and, from the 
circumstances and surroundings then existing, seek to ascertain, from 
what was meant to be done, how b€St to construe and apply what was 
done. 

3. Internai revenue <@=:3l I— Sweet chocolaté, intended to be consumed as candy, Is 

subject to tax on candy. 

Sweet chocolaté, comjiosed of more than 50 per cent, of sugar and put 
up in packages sliowing an intention that it should be consumed in the 
same way ordinary candy Is consumed, without further manufacture, is 
subject to the excise tax on candy imposed by Revenue Act 1918, tit. 9, § 
9()0 (Comp. St. Ann. Siipp. 1919, § &'WO%a), though chocolaté and sugar 
ai-e both foods, and the régulation of the Commissioner of Internai Reve- 
nue to that effect was valid. 

4. Statutes <s==>2l 9— Régulation of department ciiarged with administration of 

act lias great weight in construing ambiguous statute. 

If ambiguity is found in a statute, or if it is necessary to détermine a 
fact on which the opération of a statute Is made to dépend, the régulations 

igSjFor otber cases sec same topic & KBY-NUMBER In aU Key-Numbered Digests & Indlexe« 
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made by the departmeut charged with the administration of the act are to 
be given great, and sometimes praçtically controUing, weight. 

. Internai revenue i@==>38— Taxpayer has burden of proving tax collected was 
excessive. 

In a suit to reeover an excise tax on sweet eliocolate Imposed as a tax 
on cafldy, ttie taxpayer lias tlie burden of proving tJiat the taxes collected 
were illégal, so that the coUector was entitled to hâve submitted to the 
Jury the question of what portion of the chocolaté on which the tax was 
levied was used for cooking or domestic purposes, so as not to be subject 
to the tax, and what portion was intended for cousumption as candy, and 
therefore subject ta the tax. 

ïn Error to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Judge. 

Action at law by Walter Baker & Co., Limited, against John F. 
Malley, f ormerly CoUector of Internai Revenue, to recover excise ' tax 
paid under protest. Judgment fof plaintifï, and défendant brings er- 
ror. Reversed and remanded, 

Frédéric S. Harvey, Asst. U. S. Atty., of Lowell, Mass., and Charles 
T., Hendler, of Washington, D. C. (Robert O. Harris, U. S. Atty., of 
Boston, Mass., and Cari A. Mapes, Soliciter of Internai Revenue, and 
Terly A. Lyon, Attomey of Treasury Department, both of Washing- 
ton, D. C, on the brief), for plaintiff in error. ' 

Arthur J. Santry, of Boston, Mass. (Harvey H. Bundy and Putnam, 
Bell, Dutch & Santry, ail of Boston, Mass., on the brief), for défendant 
in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

ANDERSON, Circuit Judge. The ùltimate question' in thîs case is 
whether ail, or any, of the sweet chocolaté manufactured and sold by 
the défendant in error, herein called the plaintifï, is subject to a 5 per 
cent, excise tax as candy, under the provisions of title 9, § 900, of the 
Revenue Act of 1918 (40 Stat. 1122 [Comp. St. Ann. St. Supp. 1919, 
§• 6309%a]), and the régulations made by the Commissioner of In- 
ternai Revenue under authority granted by this act. 

Between February 24 and August 31, 1919, the plaintiff made sales 
of such chocolaté aggregating $635,137.30, and under protest paid the 
5 per cent, tax thereon, amounting, with interest to December 5, 1921, 
to $35,232.25. Suit to recover this tax canle on for trial before the 
District Court with a jury. After much évidence on both sides had 
been taken, much of it having little or no bearing on the real issue, the 
court below found and ruled that the word "candy" had no spécial 
trade significance, différent from its meaning in ordinary speech; that 
the' régulations of the Commissioner hereinafter set forth were invalid, 
as an aftempt to extend the natural meaning of the language of the 
statuté; that chocolaté is an independent substance, used directly for 
food, and,_though used in the manufacture of candy, is not candy, with- 
ih the meahing of this tax act; and ordered a verdict for the plaintiff 
in the full, ^mount claimed. The case cornes hère on writ of error. 

The Revenue Act, supra, .provides: • 

^sFor other cases see Bame topic Ê KEYhKUMBER in bll Key-Numbered Digests & Inflexes 
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"There shall be levied, assessed, collected, and pald upon the followinff 
articles sold or leased by the manufacturer, producer, or importer, a tax 
équivalent to the foUowing percentages for the priées so sold or leased: 
* * * (9) • * » Candy, 5 per centum." 

The Commissioner of Internai Revenue, under the usual grant of 
power found in such statutes, promulgated régulations duly approved 
on May 1, 1919, by the Secretary of the Treasury. Article 22 of thèse 
régulations is as f oUows : 

"Candy. — Candy, within the meaning of the act, Includes chocolaté creams, 
bonbons, gum drops, jelly drops, jelly beans, impériale, caramels, stick candy, 
lozenges, tafBes, candy kisses, wafers, fudges, or Itallan creams, nougats, pea- 
uut brittle, sugared almonds, chocolaté covered fruits, and nuts, glace or 
candled fruits and nuts, popcorn and otlier cereals and cereal produets mlxed 
with or covered with molasses, sugar or other sweetening agent, hard candies, 
plain and chocolaté covered marshmallows, candy cough drops and sweetened 
licorice not taxed as cough drops, mveet chocolaté and sweet rnUk, chocolaté 
whether plain or mixed with fruit or nuts; and ail similar articles hfHcever 
desiffnated. It does not, however, include cereal brcakfast foods, cake and 
l'astrles, nor Mtter chocolaté ii-hich ner.às the addition of suffar hefore it 
becomes pleasinff to the taste. If a manufacturer of glace or eandied fruits 
at the time the goods are shipped or sold (whichever is prior) has In his 
possession an order or coutract of sale with certiflcate of the purchaser print- 
ed tliereon or in writing and permanently attached thereto shovt'ing that such 
fruits so purchased are to be used in the manufacture of food produets, such 
us iee eream, cakes, and pastries, the sale thereof shall not be taxable. Where 
a manufacturer of candy sells in connection with the sale of his own product 
ctindy which he has bought from another manufacturer, and on which he has 
performed no further process of manufacture, the tax attaches only to such 
liortion of tlie goods sold as hâve been manufactured by him." (Particularly 
pertinent words we hâve italicized.) 

On May 10, 1919, the Commissioner ruled as follows : 

"Sweet chocolaté sold in parcels of such slze and shape that it îs common- 
ly purchased and eonsumed as candy l)y the gênerai publie is taxable as candy, 
but sweet chocolaté sold in large packages not as candy, but intended for ftu-- 
ther mauufacturing purposes, is not taxable, provided the manufacturer has 
in his possession a certiflcate of the purchaser in writing showing that the 
chocolaté so purchased is to be used for further manufacturing purposes." 

This ruling applies to sweet chocolaté the exemption procédure ap- 
plicable under the régulation, supra, to glace and eandied fruits. 

Article 22 of the Régulations was revised in December, 1920, so that, 
while still covering affirmatively "sweet chocolaté and sweet milk 
chocolaté, whether plain or mixed with fruit or nuts," it by the addi- 
tion of paragraph (b) excluded — 

"sweet chocolaté, glace or eandied fruits or nuts sold by the manufacturer 
used under circumstanees where it is obvions from the condition of the 
product, method of packing or from other faots in connection with the sale^ 
that it will not be eonsumed in the form in which it is then sold." 

The Commissioner, on January 25, 1921, in response to inquiry from 
the plaintifï, applied in détail the régulation to the plaintifï's business, 
as disclosed, and also ruled that — 

"Upon the submission of évidence from the taxpayer, claims already re- 
jected.will be reopened and allowed in the amount representing tax paid on 
pi'oducts herein held not taxable. Action on pending élaims will be held lu 
abeyance for further évidence." 
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It thus appears that, even after suit brought, the department was 
ready to entertain claims for taxes paid on sweet chocolaté "sold for 
use in a form other than that in which it is sold by the inantifacturer." 

In the plaintiff's déclaration, it admitted in each of the'five counts — 
refèrring to the certificate called for by the ruling of May 10, 1919, 
supra — that it had "ho such certificates with respect to the chocolaté 
upon the sale of which the tax was assessed, and says that it was im- 
possible for the purchaser to détermine at the time of the sale of such 
chocolaté whether it would be used for further manufacture or not." 
The record does not support this allégation of the impossibility of ob- 
taining such certificates. No reason is apparent why in much, if not 
ail, of the business such certificates cpuld not hâve been obtained. But 
this was not made the exclusive method of distinguishing sweet choco- 
latés intended for consumption, as such, from sweet chocolaté intended 
as a food ingrédient ; any reasonable method of showing the determina- 
tive facts was availàble to this plaintiff. 

At the trial it was agreed that : 

"An analysis of tho vnrious braiids of chocolaté iipon which the tax in suit 
was paid woiild show the foUowing percentages of siigar: 
"Between 60 and 65 per cent, in Caracas chocolaté. 
"Between 50 and 55 per cent, in Germnn'H chocolaté. 
"Between 50 and 55 per cent, in Century and Vanllla chocolaté. 
"Between 30 and 35 per cent, in Dot chocolaté. 
"Between 50 and 55 per cent. In Eagle chocolaté." 

It was also agreed that an annexed schedule showed the sales of the 
varions brands from February 24 to April 30, 1919. Sales for the 
months of May to August, inclusive, were shown only in the aggregate. 
Assuming, as we fairly may, that the schedule for February, March, 
and April is fairly typical of the whole period of about 7 months, it 
is clear that about half of the sales in question consisted of the Caracas 
sweet chocolaté, which contains from 60 to 65 per cent, of sugar, and 
that the sales of the Dot chocolaté, containing only from 30 to 35 per 
cent, of sugar, were not more than about 10 per cent, of the aggregate. 
Ail the other brands contained from 50 to 55 per cent, of sugar. The 
necessary inference, therefore, is that the sweet chocolatés sold, taken 
as a mass, were considerably more than half sugar. 

It is matter of common knowledge, and the évidence and numerous 
exhibits also show, that this sweet chocolaté is manufactured in cakes 
and bars, adapted for consumption as candy, packed in convenient 
cartons for sale as candy, advertised as "delicious for eating," or "ex- 
cellent as a confection," and sold in large quantities over the candy 
counters, and consumed, at least in substantial part, in the form put 
out by the manufacturer for such consumption. Plainly, it is a mix- 
ture, about half and half, of sugar and chocolaté, sometimes with 
flavoring material like vanilla, and in the form in which it is put up and 
marketed intended to cater to the same tastes and to appeal to the 
same class of consumers as are chocolaté bonbons (barely. distinguish- 
able in composition) and other well-known forms of candy or confec- 
tionery. Sugar, "the appeal to the sweet tooth," is, of course, the basic 
ingrédient in ail candy. Sweet chocolaté is a most toothsonie form of 
sugar compound. 
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Plaintiff S chief contention is that this sweet chocolaté product is, ip 
its entirety, food, and not oandy, within the fair me^ning of the.act. 
This view was adopted by the District Judge, who held it alji exetnpt 
from the tax, denying the defen^ant's request to submit to the jury 
an issue "as to the proportion' of the total sales of each exhibit which 
was used for domestic or cookîngpurposes." : 

fi] We think this was error. We construe the statuts as the Com- 
missiçner construed it. While, as it is a tax statute, reasonable doubts 
must be resolved in favor of the taxpayer, we can see no such reasonr 
able doubts as to the législative intent to tax such products as sweet 
chocolaté when manufacturéd, and sold for consumption in the form 
sold, and not for cooking or domestic purposes. 

Revenue Acts are not pénal statutes. See Cliquot's Champagne, 3 
Wall. 114, 145, 18 L. Ed. 116, where the court said: 

"Revenue laws are not pénal laws, in the sensé tliat requires them to be 
construed with great sti-ictness in favor of the défendant. They are rather 
to be regarded as remédiai in their character, and intended to prevent f raud, 
suppress public wrong, and proniote the public good. They should be so con- 
sitrued as to carry out the intention of the Législature in passiiig them, and 
most efCeetually accoinplish thèse objects." 

To the same efifect is the case of United States v. Hodson, 10 Wall. 
395, 406, 19 L. Ed. 937, where Mr. Justice Swayne said: 

"Revenue statutes are not to be regarded as pénal, and therefore to be con- 
strued strietly. They are remédiai in their character, and to bc construed 
liberally, to carry out the puiTposes of their enactment." 

[2] The Circuit Court of Appeals for the Third Circuit, in Carbon 
Steel V. Lewellyn, 258 Fed. 533, 534, 169 C. C. A. 473, 474, stated the 
rule as follows : 

"In ascertaining the true construction of the law, and thus earrylng out its 
purpose, this court must necessarily put itself in the position of Congress when 
it enacted the law, and from the circumstances and surroundtngs then exlst- 
ing, and the gênerai purpose then in yiew, seek to ascertain, from what was 
meant to be done, how best to construe and apply what was done." 

See, aiso, same case, 251 U. S. 501, 40 Sup. Ct. 283, 64 L. Ed. 375 ; 
Worth Brothers v. Lederer, 251 U. S. 507, 40 Sup. Ct. 282, 64 L. 
Ed. Z77 ; Baltimore Talking Board Co., Inc., v. Miles (D. C.) 273 Fed. 
531 ; Citizens Bank v. Parker, 192 U. S. 73, 24 Sup. Ct. 181, 48 L. Ed. 
346; American Sécurity Co. v. District of Columbia, 224 U. S. 491, 32 
Sup. Ct. 553, 56 !.. Ed. 856. 

[3] Looking at the statute as a whole, it is clear that Congress, im- 
pelled by the expenses of the World War, intended to lay a pretty 
heavy tax on luxuries as distinguished from necessaries. Candy, man- 
ufacturéd and consumed 'in trenaendous quantities, because of the 
well-known and extraordinary American appetite for sweets, was re- 
garded as a luxury. 

But this sweet chocolaté product consist's, as already noted, more than 
half of sugar. Sugar is far more important as a food élément than is 
chocolaté. Sugar is admittedly the basic ingrédient of candy. To hold, 
as the court belowheld, that sweet chocolaté is not candy, because choc- 
olaté is also food, falls logically/little short of holding that candy is not 
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candy because sugar is also food. Nuts and practically àll the other in- 
grédients of eandy, except perhaps sorae of the flavoring materials, are 
àlso food. We cannot agrée with the 'court bfelow that sweet chocolaté 
is not candy simply because made up-about half and half of chocolaté 
and sugar, each of which is a food; Some other test must be 
found. Sugar compounds are admittedly candy, when manufactured, 
advertised, sold, and consumed as candy, and not as a food ingrédient. 
The distinction turns, not so much on the composition of the article, 
as on the way or form in which itis sold, and upon the use made of 
it by its purchasers. 

We think the court belovv erred in holding invalid this distinction 
made by the Commissioner as to sweet chocolaté. The plaintiff's con- 
tention, in efFect adopted by the District Court, that the tax was on the 
product — sweet chocolaté — and applicable to ail or to none of it, is un- 
tènable. The use or destination of the product may well hâve been 
made by Congress the basis of classification for taxing purposes. 
Coal and diamonds are chemically much alike ; practically and for tax 
purposes they are radically différent. We think the test applied by the 
Commissioner was consonant with the statute. Apart from the weight 
given department rulings and régulations in such cases, our construc- 
tion of the act conforms to that of the Commissioner; it seems to us 
fairly plain. ' 

[4] But it is elementary that, if ariibiguity is found in a statute, or 
when it is necessary to détermine a fact upon which the opération of a 
statute is made to dépend, the régulations made by the department 
chargéd ^ith the administration of the act are to be given great, some- 
timès practically controlHng, weight. See Edwards, Lessee, v. Darby, 
12 Wheat. 206, 212, 6 L. Ed. 603 ; Houghton v. Payne, 194 U. S. 88, 
96, 24- Sup. Ct. 590, 48 L. Ed. 888; Komada v. United States, 215 U- 
S. 392, 30 Sup-. Ct. 136, 54 h. Ed. 249; Jacobs v. Prichard, 223 U. S. 
200, 214; 32 Sup. Ct. 289, 56 I.. Ed. 405; Houston v. St. Louis Inde- 
pendeht Packing Co., 249 U. S. 479, 39 Sup. Ct. 332, 63 L. Ed. 717; 
Noble V. Union River Logging R. R. Co., 147 U. S. 165, 13 Sup. Ct. 
271, 37X. Ed. 123; Coopersville Co-op. Creamery Co. v. Lemon, 163 
Fed. 145, 89 ce A. 595; United States v. Healey, 160 U. S. 136, 141, 
16 Sup. Ct. 247, 40 L. Ed. 369; Robertson v. Downing, 127 U. S. 607, 
61'3, 8 Sup. Ct. 1328, 32 L. Ed. 269. Cf. Maryland Casualty Co. v. 
-United States; 251 U. S. 342, 349,^ 40,Sup. Ct. 155, 157 (64 L. Ed. 297), 
where the court, by Mr. Justice Clarke, said : 

"It is settled by many récent décisions of this court that a régulation by a 
department of gôvernment, addressed to and reasonably adapted to the 
onforcement of an act of Congress, the administration of which is confided 
to such department, bas the force and effect of law, if it be not in confliet 
with expî-ess statutory provision" — dting United States v. Grtmaud, 220 U. S. 
me-,. United States V. Birdsall, 233 U. S. 233, 251, 34 Sup. Ct 512, 58 L. Ed. 
930; United States v. Smull, 236 U. S. 405, 409, 411, .35 Sup. Ct. 349, 59 L. Ed. 
G41; United States v. Morehead, 243 U..S. 607,,3T Sup. Ct. 458, 61 L. Ed. 926. 

It çgtnes to this: Congress interîded that various compounds of 
sugar and other ingrédients, practically ail of which are also food in- 
grédients, should, when compounded, sold, and consumed as candy, a 
luxui^, be subjected to this tax. The distinction undertaken to be 
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made by the dejpartment that sweet chocolaté should be taxed when put 
up and sold in such form as to indicate that itwàs to be consumed as 
candy is consumed, and not taxed when it was obvious from the pack- 
mg or other circumstances surrounding the transaction that it was to 
be merely an ingrédient for further manufacture is a sound distinction. 
At any rate, unless this distinction is made, it is difificult to see how 
candy can be taxed at ail ; for, as already stated, candy is in its main 
characteristics sugar compounds, intended for luxury, taste-gratifying, 
consumption. When somewhat less than half of a toothsome sweet is 
chocolaté — aiso a common. ingrédient of candy compounds — the ré- 
sultant is not transmuted into food/within the fait meaning of this tax 
statute, if the compound is sold and. consumed as confectidriery or 
candy. 

[5] The eighteenth assignment of error brings before us the refusai 
of the court below to submit to the jury the question of what propor- 
tion of the sweet chocolaté in question was used for cooking or domes- 
tic purposes. This assignment jnust be sustained. The burden of 
proof is on the plaintifï to show that the taxes coUected were illégal or 
the assessments excessive. Anderson v. Farmers' Loan & Trust C6^, 
241 Fed. 322, 154 C. C. A. 202; New York Life Ins. Co. v. Anderson 
(C. C. A.) 263 ïfed. 527, 530; Geriflantown Trust Co. v. Lederer (C. C. 
A.) 263 Fed. 672; Bailey'v.'Railroad Co., 22 Walli 604, 638, 22 L. Ed. 
840; Black, Fed. Cases, § 547; Schaferv. Craft, Collecter (D. C.) 144 
Fed. 907, 909; South Pacific v. Lowe, Collecter (D. C.) 238 Fed. 847, 
849; Cohen v. I.owe, Collecter (D. C.) 234 Fed. 474, 476. 

The plaintifï is not entitlèd to recover mote than the amount that it 
can show it paid as a tax on such portions of the product in question as 
were not sold and used as candy within thé meaning of the Depart- 
ment's régulation. 

The judgment of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with this 
opinion, and the plaintifif in error recovers costs in this court. 
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(Circuit Court of Appeals, Sixth Circuit. May 12, 1922.) 

No. 3650. 

1. Rescue (Ss=f>l— ÎStatute prohibiting forcible rescue does not apply to one sub- 

stituting for accused, who'was on bail. 

Criminal Code, § 14.3 (Comp. St. § 10313), maklng it an offense to rescue 
and set at liberty a person con,victed of an offense and ordered committed, 
applies only to a forcible rescue, and not to an évasion of punishment by a 
convicted défendant, wlio was pn bail, by procuring another to serve his 
sentence for liim. ' ' 

2. Indictment and information <s=i>|p8.^Mi8referenGetd statute violated Is not fa- 

tal, if acts charged constitute offense. 

If the acts charged in tbe indictment are sufflciept to eopstitute an of- 
fense undçr any statute of thje U,nite(l States, a misreference, whether in 
the captibn of the indiçtraent ôr,'iii.thte body thereol, to the statute violat- 
ed, doés not renâet- the indietméDt invalid. 

<S=3For other eàsea sée same topic'si Kfc-Y-Nt'MBEÈ tu ail Key-Numbéred Dlgêsts & Indexes 
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3, Conspiracy €=^34— Agreement to substitute another for défendant sentenced to 

workhouse is criminal conspiracy. 

An agreement whereby Dne of the défendants, wlio hàd been sentenced 

to the workbouse for a violation of' an act of Congress, and wbo was at 

j • iiberty on. bail, agreed to pay anotier défendant a fixed sum of money to 

, surrend^ hïjnself at the worlihouse and serve the sentence, the convicted 

;defendant meanwhile remainlng in hiding, was a conspiracy to commit 

an offense against the United States,' eithe.^ by violation of Orimiual 

Code, § 141 (Comp. St. | 10311), makingit ad offense to conceal a person 

' agàinst whom proeess bas been issuedï-orcertaiiily against Judicial Code, 

§ 268(Oomp. St. § 1245), making it a contempJi.criminally punishable to 

,, disobey or resist the lawful proceiss pf the Uriîted fetates court. 

4. Conspiracy <^28— Object n0ed nqt bè act made punishâblë crim'nally. 
'in prder for a conspiracy to be p|Uhlshia[ble unàer Oriminal Code, § 37 

<Coinp. St. 1 10201), as one to-commlt an offenfeé against the United States, 
it is not neces.'-ary that the act the conspiracy intended to effect was it- 
: self made punishable by criminal prqsecution. 

In Error to the District Court of the United States for the Eastern 
Qivision pf the Northern District of Ohiô; D: C. Westenhaver, Judge. 

Manuel, Biskind and another werç cortvicted of conspiracy to com- 
mit an offense, against the United Status, and défendant Biskind bring.s 
erron . ÂfSjrmed. 

> L. W. Wiçkham, of Cleveland, 0,l;iio"(R^ed,Meals, OrgUl & Masdi- 
k«; of Clevelandi Ohio, on the hrief),, for ptaihtiff in error. 
■ Jos^h C. Breitenstein, Àsst. U. S. A'tty., o'f Çle.veland, Ohio (E- S. 
Wertz, U. S. Atty., of Cleveland, Olpio, on the brief), for the United 
States. 
Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, : Circuit Judge. ■ Plaifttiiï,. in érror, together with one 
Meyer and one Beattie, was indicted upon a charge of conspiracy under 
section 37 of the Criminal Code (Comp. St. §'1G201) to commit an 
offensé against the United States, the chargé being in substance this.' 

Meyer had been convicted in the court below of a criminal offense, 
and had thereupon been sentenced to imprisonment in the Warrensville 
workhouse. The three conspirators agreed that Meyer and plaintiff 
in error should pay a certain sum of money to Beattie, in considération 
of which the latter would prétend tb b'e Meyer; and under that name 
and charâcter présent himself to and get hiriiself accepted by the work- 
house officiais as Meyer, and so serve Meyer's sentence; that during 
Çuch service Meyer should absent himself from Cleveland and remain in 
hiding; that after the sentence ha.d bêen served he sfiould return to 
•Cleveland, and with the co-operation of plaintilfï in error further com- 
pensate Beattie for so serving the sentence. The overt acts charged 
weré that Meyer made' the agreed initial payment, and that Beattie 
presented himself to the workhouse ofificiaîs as Meyer, procured himself 
-to ibe so accepted, and accordinglj^ served a portion of Meyer's sen- 
tence. Beattie pleaded guilty. Plaintiff in error demurred to the iii- 
dicfment 'as not stating an offense against the laws of the United States. 
The derourirer was ovefruled; plea ôf„ilôt guilty was entered by plain- 
tiff in error and Meyer, and trial Hdd." Tl^ facts charged by the gov- 

<g=»For. other cases see sape topic & KEY-NUMBER; in, ail Key-Numbered Digeste & Indexes 
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fernnieïif weré admitted. It also appeared that when the agreement in 
question was made Meyer was at large upon bail, conditioned for his 
surre'nder, irito custody at a fixed date to begin his sentence, and that 
whei} thd^gy.^.ïor such surrender ârrived the commitment papers di- 
recting such CDafinapient had been delivered to the workhouse author- 
ities and were awaiting' Meyer's arrivai. A motion to direct verdict 
on the ground that the facts did net constitute a violation of the statute 
was ovérruled, ^e cause subpiitted to the jury, and verdict of com- 
vjctipn rendered. i,, ,. , ,, ,, 

[1, 2,| Thç iSG^f, question presented relates, to the légal sufficiency bf 
the indictmentjtand proofs, The indictment charges a conspiracy to 
ccimn?it "an oiïiense agaijist the United States ; that is to say, to violate 
section 143 of the United States Criminal Code (section 10313) by res- 
cuitlg and setti;ng at liberty a person convicted of an ofïense and prderèd 
opnwii.tted," etc. • We agrée. with the contention that. section 143 does 
not apply to thç: facts set oui in the indictrnerit, beçause that section 
punishç^ only.^ forcible rescue, which the s;tated. facts négative.. In our 
opiniQn,j-ho>vever;i the misreference to that section does not invalidate 
ths, inidietrnçpt. . It is vvçltsettled that a référence to the section relied 
upon by the pleader, contained in. either the caption or the rnargin of 
an indictftiept, does not limit the prosecution to proof of a. case under 
such sta,tute. ■ WilH?ims v. United Statçs, 168 U., S. 382, '38Ô, 18 Sup. 
Ct. 92,:42;U. Éc(. 5D9; United States v. Nixon, 235 U. S., 231, 2'3-3,,35 
Sup. Ct; 49, 59 L, Ed. 207. ,In those cases it was said that the càptiôn 
pr margin . constitutes no part of the indictment, and neither. adds ti? 
ner'weakens the légal force of its averments, while in the inst'àrit' c^sé 
the référence to the statute is in the body of the indictment; but în otii- 
opipipn the case before us is within the reason of the ruie announced in 
the ^Viiliams and Nixon Cases. In the former, it is said to be "wholly 
im^îwterial what, statute was in the mind of the district attorney when 
he.drew: the. indictment, if the charges made are embraced by some 
statute jn force," ,and, again: 

"We must looUito the indictment itself,, aiiâ if it properly charges an offense 
flnder the laïi's of the United States, that is sufticient lo siistain it, although 
tlie represeritafiyè of the United Stateis inay hâve supposed that the offense 
ol/arged was '(^ôvèred'by a différent statute." 

' And rn the Nixon Case it is said : . 

' "What was tirât statiite, aiid on wh&t statute the indictment wa.s founded, 
was-to be determihed as a matter of law from the facts thereln chargea." 

The notice afforded to défendant would be no less, nor his confusion 
greateiî, foecause the référence to the statute is in the body rather than 
in the caption ,or margin of. the indictment. In either case the référence 
td the statute iadicatçs merely. what the pleader thought was the appli- 
cable statuts .Our cénclùsion is not wholly unfortified by authority. 
In'Sugar.v'. UtaitediStates, 252 Fed. 79,. 84, 164 C. C. A. 191., thiscpurt 
held ithaf the ùnftecèssary (and pxissjbly conf using) naming . of section 
5 of the Sélective Service Act (Comp. St. 1918, Comp. St. Ann. Supp, 
1919, §■ 2044e) as the législation involved, when in fact the offense 
chargea rtiust, in connectitDrt 'with conspiracy section 37, hâve its basis, 
281 F.— 4 
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not only in section ,5, but also in section 6 of the act (Comp. St-, §.2044f), 
did not invalidate the indictment, which was held to be-^ 

"based on t)t(«>e provisions of the act, the language of which çovers the of- 
fense chargeU, whether that language Is found in section 5 or elsèwhere; the 
act, and not the meré numbered sections ôf it, belng the substantîal thing to 
be regarded, ahd particuiarly, when the language of the ' indictment clearly 
points ont what couduct Is aimed at and sought to be .pvinished." Certiorari 
denied, 248 U. S. 578, 39 Sup. et. 19, 63 U Ed. 429. , 

In Vedin v. United States (C. C. A; 9) 2S7 Fed. 550, 551, 168 C. C. 
A. 534, 535, it was held that "the statute on which an indictment is 
found is dèferminable, as a matter of law, from the fâéts chàrged,iand 
they may bring the offense charged within an existirtg'fetcttute,'although 
thé same ia not mentioned, and the indictment is brought undër another 
statute,"' citing the Williams, Nixon, and other cases (certiëraTi de- 
nied, 250 U. S. 663, 40 Sup. Ct. 11,^63 h. Ed. 1196). See, alsb, Guinèy 
V. Bonham (C. C. AO 261 Fed. 582, 584, 8 A.X. R. 1282. Mofebvèt, 
in the instant case the conspiracy js the stibstantive chargé.' 

[3] We are thus broùght to tlie questiori whethér the indictment 
charges a conspiracy to corimit a'n o:fifense against thé Uiiltéd States. 
We think thls question rhust be answered in the âffii-imative.' Thé' dis- 
trict judge did not identify in hîs charge thç' statute whbSe vidlation was 
the subjeçt of the conspiracy. The goyemment relies not only upon 
section 141 of the Criminâl Code (section 10311), ,which^punîshes 
(àmûn|f othér things) the cônceâling of "ahy person for whbse àrrèst 
a warrant Qt'p^ocess has been so issued, so as to prevent his diScovery 
and 'arrest,'" etc. (thus not involving either technital rescûe or force); 
but\also ùpôtl section 268 of the Judicial Code (Comp. St. §,1245)) 
which emjpowers the courts "tô piinish,' by fine or imprisonmeïit, at thé 
discrétion of the court, contempfs of fhéir aùthofity." We'âi'è dis- 
posed to think section 141 applicable, having in tnind 'thât a; commit- 
ment for Meyer's imprisonniettt was àlready. in the hauds ôf fhe ■w'ork- 
house authôrities as process for his détention (which jhvolv.ed a |rt-ece- 
dent taking into custody thereunder), that he was undèf' botid to' so 
subject himSelf , ahd that the côtïspiracy invôlved an actual concealment 
of Meyer, to' v^it, his departure from Cleveland and his fèmaîning in 
hiding untilBeattie should have.suflfered the_^ubstituted.imprisonii|Ç;nt. 
But regardless of this statute, we think the case clearly within section 
268 of the Judicial Code already cited, whièh expressly includes within 
contempts ma4e criminally punishable "the, disobedience px résistance 

* * * by any party * * * to any lawful '^,;*' * prpfess 

* * * or command of the said courts." 

Willful and intentionâl disobedience of the orderof l'a court of com- 
pétent jurisdiction (even though made in a civil cause) is ériminally 
punishable, so far as the proceedingis in vindication of. theiauthority 
of the court. Gompers v. Buck's Stove & Rangiô.Cè.,.221 U. S.'418, 
31 Sup. Ct. 492; 5-5 L. Ed. 797, 34 L. R. A..(Ni S.) 874;rBfissette: v. 
W. B. Cohkey C6., 194 U. S..'324; 24 Sup. et:-655,;.4^ I,.;Ed^--997; 
Prottdfit Go.' V. Kalamaïoo Go: '^Gt G. A. 6) 230 Fed. 120(1 132,(144 G. 

1 The oplntoft States- that "the indictmeiiitlirieach coiint charged '.viobitidn 
of." the statute referred tç In the aboyé qiijotation as "ftuothpr sta^t^ite." ,,i 
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C. A. 418, and cases theVe cited. In Brown v. Trust Go., 193 Fed. 622, 
U3 C. C. A. 490, we sustained a findîng of criminal côntempt for fail- 
Wre to comply Wîth an order of a référée in bankruptcy requiring the 
surfettder of fcëftaih roonis in a hôtel to the trustée in bankruptcy of 
thé hôtel Company.' In Swepston v. United States, 251 Fed. 205, 208, 
163 C. C. A. 361, we afïirn^ed an Ofder adjudging guilty of côntempt of 
court a State sheriff; whowas. custodian of the county jail, and a deputy 
sheriff, who was, keeper thereof, in conspiring for and in CQnniving and 
assisting a fédéral prisoner therein to escape from jail and to be at 
large and beyond the confines thereof. Direct analogy between that 
case and the instant case is not laçking. The object of the conspiracy 
in tl^e instant, case was to effect a disobedience by Meyer of theprocèss 
of cotnmitment issued by à fédéral court, and so prevent the carrying 
oijt oî that-process ^nd the order on which it was issued. 

;J4] True, section 268 is çontained in the Judicial Code, ând not in 
thé ÇrJminal Çode^ But the lack of spécifie provision for criminal 
prosecution therefor is not. important hère, where the prosecution is 
for conspiracy, not for the côntempt; for "a conspiracy to commit any 
offense whîch by act of Congress is prohibited m the interest of the 
publie poliçy of the United States, altnough not of itself made punish- 
able by criminal prosecution * * * is a conspiracy to commit an 
'offense agaînst the United States' within the meaning of section 37" 
of the Criminal Codé. United States v. Hutto, 256 U. S. 524, 528, 529, 
41 Sup..Çt.^'j5^i,'65 L. Ed. 1073. _ Whether or not a çonîempt of the 
autHoritj/"^^f .â,'federal court in a civil case would be subject to criÀiinal 
prosecution; tHere is no'i^opm for doubt that a cçnspiracy, s'uch as hère 
shown, to effect à çohtemptuous disobedience or résistance to the law- 
ful prncess of a ïé<^eral court in a criminal cause, is a conspiracy to 
cornriiit an offense against the United States. 

The judgnient of the District Court is afiirmed.' 
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■ '■' No. 5910. 

1* Patent» (gç:;>?2?:-Patentee, who did not manufacture,, must give notice, to re- 
cover damages fpi- infringement. 

Tlie reiiuirement of Rev. St. § 4900 (Comp. St. 5 9446), that a patentée 
mbst mark fcrtlçlfis manufacture^ and soM as patented, and tliat no dam- 
ag^es shall be recovered for lafringeraent, except on propf that the de- 
fendant was duly.hotified of the Infrliigement, a notlJe oî Infringement 
■ Is a prerequisfte to' rètovéty of damages, even though the patentée dld 
not manufacture or sellJttie 'patented article, but ônly granted liceuses 
1 to otherSttOi engage in such manufacture. 

.2. Patents <S=?22i2'-iNot(cë' front: rècording of patent Is not statutory; notice of in- 
; - ,fringement. , , 

The notice given an Infringer by the record of the patent office is not 
, à. cota'plîahbe wlth the requirement of Bev. St. § 4900 (Comp.' St. § 9446), 
'that thé p&t«irïee givê' initiée to the Infringer before he can recover 
damages,,' ■.,.'.■ •,. : .,, ■ , 

©ssiî'bT oth«r cases see'saiue toplc'a KET-NUMBER In ail Key-Numberett Dlgësts & -Indeie» 
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In Error to the Eistrfct Court of the United States for ^he District 
of Minnesota ; Wilbur F; Bôoth, Judge, , ' 

Action at law by the Fiat Slab Patents Company ,^gain,gt the North- 
western Glass Company to recover damages for infringeipent of pat- 
ent. Judgment for défendant, and plaintifï brings error, ,,Affirmed. 

Amasa C. Paul, of Minneapolis, Minn., for plaintifï in error. 
F. A. Whiteley, of Minneapolis, Minn., for défendant in error. 

Before SANÔpRN and CARLAND, Circuit Judges',. and TRIE- 
BER, District Judge. , 

CARLAND, Circuit Judge. For convenience the parties will be 
designated as they were ijj the trial court. The plaintiff sued the 
défendant at law to recover damages for the infringeriient of patent 
No, 698,542, issued April 29, 1902, to Orlando W: Norcross for im- 
provements in "flooring for buildings." On, a trial of the issues the de- 
fendant recovered a verdict. Tjie trial court instructed the jury that 
their verdict must be for the défendant, unless they found from the 
évidence that the défendant was duly notified of the cjaimed infringe- 
ment prior to the period for which plaintiff sought to recover damages, 
and that, if the jury should find for the plaintiff on the question of 
notice, then their verdict should be for nominal damages only. Coun- 
sel for plaintifï claims that this charge was erroneous. The trial 
court's view as to the question of damages has been fendered immate- 
rial by the verdict of the jury, unless we shall dëcidel^^hat; the law did 
not require, the plaintiff to give notice of the claimèd inîringement. 
We tlierefore proceed to discuss the question, of notice. Whether a 
i^ticewas çequired, as the court iristructed th^, jury, dépends upon 
the proper construction of section 4900, R. S. U. S. (Comp. St. § 
9446), which reads as follows : : . 

"Sec. 4000. Patented Articles Must 6e Marked as Such. It shall bethe duty 
of ail patentées, and their assigns and légal représentatives, and of ail per- 
dons making or vending any patented article for or under them, to give sufli- 
cient notice to the public that the same is patented, either by fixing thereon 
the word 'Patented,' t(%etlier with thfe day and yeàr the patëht ^asigranted, 
or when, from tjie charaçt^r of the article, thls cannot bç done, by fixing to 
it, or to the package whereln one or more oif them la Inclosed, a label con- 
taining the like notice ; and in any suit for infringement, by the party failing 
so to mark, no damages shall be recovered by the plaintiff, except on proof 
that thé défendant vi'lsduly notified of the infringement, aildeontinued; after 
such notice, to make, use, or vend the article so patented:" 

[1] Plaintiff contends that, as the évidence showed that it had never 
been engaged iri! manuf acturiii^ or selling the patetïted flooring, it was 
not barred under the statute for the recovery, 6î damages becaiise of 
failure to mark the patent flooring in the manner , prescribed in the 
statute or by failure to give notice of infringement to-'the défendant 
prior to the beginning of the period for which recovery is soùght. 
Counsel hâve not cited, nor haye we been able to find, àn^ aùthority 
which would be binding on this court as to the ' construction of the 
statute with référence as to whether it applies to a, patentée wlio has 
never been engaged in manufacturing or selling the article for which it 
owns a patent. It is true that under the law a patentée is ilôt obliged 
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to manufacture and sell the patented device. Continental Paper Bag 
Co. V. Eastern Paper Bag Co., 210 U. S. '405, 28 §up. Ct. 748, 52 L. 
Ed. 1122. But the reason for giving some kind of notice. to the alleged 
inf ringer would seem to be the same, if not greater, when the patented 
device was not sold or manufactured by the patentée as where it is. 
We are of the opinion that the statute above qudted does not limit the 
requirement as to notice to persons making or vending any patented 
article. By the plain language thereof the duty to give notice is im- 
posed upon "ail patentées and their assigns and légal représentatives" 
without limitation, then the statute proceeds and imposes the duty upon 
"ail persons making or vending any patented article for or under them." 
If Congress had intended to impose the duty to give notice only upon 
those persons who might make or vend the patented article, it would 
hâve been an easy matter to hâve so declared. It would not then hâve 
been necessary to use the words "patentées, and their assigns and légal 
ixpresentatives" at ail, but the whole matter could hâve been disposed 
of by the use of the words "ail persons." The language of the statute 
in regard to making or vending does not limit the duty to give notice 
to persons making or vending, but extended the duty already im- 
posed upon patentées, their assigns and légal représentatives to ail 
persons making or vending under them. In Churchward International 
S. Co. V. Bethlehem S. Co. (D. C.) 262 Fed. 441, District Judge Dick- 
inson, Eastern District of Pennsylvania, gives the history. of prior lég- 
islation resulting in section 4900, supra, as follows: 

"The first question of the application of R. S. § 4900, may be disposed of 
by the statement that the statute applies to ail patentées who hâve not given 
notice. This is clear froni a revievv of the législation, Thia provision began 
with Act Aug. 29, 1842, c. 263, 5 Stat. 543. which required ail patentées who 
made and vended to marli the patented articles, and carrled a fine penalty for 
not so doing. This was followed by Act March 2, 1861, c. 88, 12 Stat. 246, 
which eontained the same requirement, and denied the right to damages un- 
less notice was given. It is to be observed that both thèse acts were llmîted 
to patentées who miide and vended. Then caine' Act July 8, 1870, c. 230; 10 
Stat. 198. which extended the provision to ail patentées, and to persons who 
niade and vended, and the same phraseology is found in R. S. § 4900, as we 
now hâve it." 

[2] Counsel for plaintiff refers to the décision of Judge Dickinson 
as "dictum" ; but, whether "dictum" or not, the history of prior législa- 
tion is correct, and présents a strong reason in support of the view 
which we entertain as to the meaning of section 4900, supra. Counsel 
for plaintiff say that the record of the patent in the Patent Office was 
sufficient notice of plaintiff's patent; but, if the plaintiff' is within the 
statute in regard to giving notice, it must give. the notice that the 
statute requires, and may not excuse itself for not so doing by claim- 
ing that the record of the patent in the Patent Office was sufficient 
notice. 

Plaintiff cites the following cases in support of the proposition that, 
when none of the patented devices hâve been made or sold, or where 
the patent is exclusively for a process, section 4900, supra, does not 
apply: Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 576, 38 L. Ed. 
426; Campbell v. Mayor, etc., of New York City (C. C.) 81 Fed. 182; 
U. S. Mitis Co. V. Carnegie Steel Co. (C. C.) 89 Fed. 206; Ewart Mfg. 
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Co. V. Baldwin Cycle Chain Co., (C. C.) 91 Fed. 262; U. S. Mitis Co. 
V. iVlidvàle Steel Co. (Ç.X.) 135 Fed. 103. Thèse casés, with the ex- 
ception ôf Duhlap v.'Schofield, are cases in the fotmer United States 
Circuit Court îbr New York, Pennsylvania, and Massachusetts. We 
fail td find. anything in Dunlap v. Schofield as to the duty of a pat- 
entée in regard to' notice which is claiming damages under its patent, 
but which has not made or vended the patented article. What the 
case does décide is that the statute in question makes the markiiig of 
the patented article br notice to the infringer a prerequisite to the pat- 
entee's right to recover damages against him. In Campbell v. Mayor, 
supra, District Judge Wheeler seems to hâve iiiterpreted Dunlap v. 
Schofield as deciding that the owner of a patent who does not make or 
sell the patented article is excused from the requirement of notice. 
We find no such holding in Dunlap v. Schofield. In U. S. Mitis Co. 
V. Carnegie Steel Co. (C. C.) 89 Fed. 206, Jiidge Acheson in a short 
mémorandum decided that section 4900; siipra, was not applicable, 
where the patent in suit was exclusively for a process. The décision 
seems tohàve been made upon the averments of the plaintifï's bill, 
not denied in the ànswer, that the défendant infringed "after fuU no- 
tice" of the plaîntifFs tights under his patent. This case was affirmed 
without ccimment. by the Circuit Court of Appeals of the Third Circuit 
in 90 Fed. 8^0. 

Ewart Manufacturing.Co. v. Baldwin Cycle Chain Co., supra, was 
decided by Judge Putnam on demurrer. The plaintiflf's bill alleged : 

"That rielther plaintiflf nor said Fayne evér made, used, or sold a drive ehalii 
patented by said letters patent No. 237,771, nor llcensed any one else so to do, 
and there was ne^er any perspn wio made or vended said patented drive 
ôhain for or uiider platntiff and' sàidPayne, or elther of them." 

Judge t'utham, referring to thé above allégation and to the case of 
I?Minlap V. Schofield, supra,, and Coupe v. Royer, 155 U. S. 565, 15 Sup. 
Ct.l99, 39L.Ed. 263, said: 

"There is nothing in the phraseology of the statute, as well as no expres- 
sion in the opinions of Aie Suprême Court referred to, which will enable us to 
apply to circumstances llke those at bar, under whieh the patent h&fi lain ab- 
solutely- dormant, a requirement in référence to marklnj? patented articles, 
which, under those circumstances, became physically impossible." 

The case that Judge Putnam was considering was one where the 
patentée had not licensed any person to make, use, or sell the patented 
article tinder patent No. 237,771. The uncontradicted évidence in the 
case at bar shows that the plaintiiï had issued a large number of licens- 
es under its patent, and that many licensees had paid royalties for 
buildings constructed and used. So Judge Putnam's décision would 
not control the présent case, because the facts are not the same. 

In the case of U. S. Mitis Co. v. Carnegie Steel Co., supra, Judge 
Achesûn decided that section 4900, sûpi'a, iivas not applicable to a case 
of a process patent, and that the fàilurè to mark as required by the 
statute was not a bar to a recovery for infringement, where the de- 
fendant has bèeh notified and continues to infringe in disregard of 
said notice. This case is no authority that the statute does not apply 
where the patentée does not vend or sell. The Circuit COurt of Ap- 
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peals for llie Tliird Circuit in American Caramel Co. v. Thomas 
Mills & Bro., 162 Fed. 147, 89 C. C. A. 171, used the following lan- 
guage: 

"It is iinmaterlal that in the présent instance the complainants neltlier 11- 
censé nor soll their maclilaes. resorvinj; the henofit of the patent for the ad- 
vantage of their own Imsiness. Tlie fjict still rcimiius thiit without notice, 
either direct or constructive, the défendants are enriilcd to he regarded as 
acting InuooentlyV and so not liable to duiuiiges, by the express provision of 
the statute." 

On the subject of notice génerally, and that profits are not recovera- 
ble without notice, see F. B. F. Co. v. Shapiro & Aronson, 278 Fed. 435 
(C. C. A. 3d Circuit). 

As a resuit of our considération of the cases cited by. oounsel, we 
find no controlling authority that the statute in question would not ap- 
ply to the plaintiff, and upon sound reason we are of the opinion from 
an examination of the statute itself that it did apply to the plaintiff. 
The jury upon compétent évidence found that there was no notice, 
and this finding renders it unnecessary to consider whether the rule 
as stated by the court as to damages Was correct or not. 

Judgment affirmed. 



CLARK et al. V. WHEATLEY et a!. 

(Circuit Court of AppealSj Sixth Circuit. May 2, 1022.) 
No. 3619. 

J. Accord and satisfaction €=>2 (2)— Damages for mlsrepresentation In sale. 

Wliere a purchaser of oil lenses, on tracts on two of whlch there were 
existing wells, discovered that the seller had materiall.v niisrepreseftted 
the production of the wells on one tract, and In considération of such 
fact, and with,out taking measures to astcertain the facts as to the other 
wells, askedand obtalned a modlflcation of the contract, .such action con- 
stitnted an accord and satisfaction of any daim for damages because of 
the misrepresentatlon discovered, and also of like misrepresentations »s to 
the production of tUe. other wells, which should hâve been, and. In fact 
were, autlclpated by hitn. . , 

2. Spécifie performance i@=353— 'MUrepresentatlons in sale held not to bar suit for 

«peciflo enforcement of contract. 

The right to ntaintain a suit for spécifie enforcement of a contract of 
sale of oil leases held not defeated by the fact that complalnant made mls- 
reprepent allons in the sale, where the purchaser, after knowledge of such 
misrepresentations In part, and without inqulry as to their extent, asked 
and obtained a uiodltlcation of the^ contract on tbat ground. 

3. Mines and minerais <e=37'l — Shortage In acreage of leases entitles purchaser to 

réduction in priée. 

A shortage in acreage of oll leases sold held to entitle the purcbaser to a 
réduction of the purchase prlce. 

Appeal from the District Court of the United States for the Eastern 
District of Kéiitucky; Andrew' M. J. Çochran,Jùdge, 

Suit in equity by Charles A. Wheatley and others agajnst F. Hunt- 
ington Clark and others. Decree^ for complainants, aiid défendants 
appeal. Modififd and aiifirmed. • 

4;=3For otiier eues, 86^ same topic ft i^El^-NUMJBElR In kll Key-Numbered PlgeeU:^ Indexe* 
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Wheatley was the owner of oil leases covei'ing tliree associated tracts of 
lanfl in Eastern Keiitucky, said to contain in the asgregate 187 acres. TJiwn 
one of the tracts three oil wells had been drilled. Upon what was known as 
the Loomis property, adjacent to this tract, there were two producing wellti, 
and théi*é were many others in a territory extending up to this property. 
Wheatley negotiated with Clark for the sale of thèse three tracts, rèsulting, on 
Decemlier 6, 1&19, in a contract with Clark to buy them for $40,000, whieh 
wàs to be pald $10,000 dowu, $15,000 upon the delivery of the conveyance, and 
the remaining $15,000 by the flrst oil to be produced. Clark paid the $10,000, 
and a little later other payments, leaving unpaid $10,000 out of the $15,000 
cash, and. $13,000 out of the last $15,000. The contract had been made as tlie 
resuit of one brieï inspection visit and in reliance upon Wheatley's statements. 
Wbeiï Clark came to take possession of ^:he property for developing he foùnd. 
so he says, that the wells upon the Loomis property, înstead of producing 10 
barrels ea«h per day, as Wheatley had represented, were really producing a 
total ofonly 10 barrels per day. He did not at that time get further informa- 
tion as to the three wells on the purchased tract. They had been pumped by 
Wheatley only for a short time, for the purpose of demonstrating their pro- 
duction, and had theii been closed until suitable power for permanent pumping 
should be available. Olark says that this discovery as to the Loomis wells în- 
dicated to him tliat his production would be smaller and lower than had been 
expected, but did not destroy his faitli in the property as being worth the 
purchase price or more. Aecordingly he wrote to Wheatley on December ITtli, 
making complaint of this and another similar misstatement, saylng that he 
was advised that he could refuse further payment and proeeed to recover Ihe 
amount already paid, or could make the remaining payment and claim dam- 
ages, but that he did îlot wish tb takê any sndii course;" that he thought, pfiv- 
haps, Wheatley had not Intentionally misrepresented; and that he (ClarU) 
might still Hiake a succéss oiP the leàse, if he could use the flrst prôceeds of the 
oil for further drilling, instead of for paying the remaining $1.3,000; and 
that, if Wheatley would consent to postpone for a year the appropriation of 
the oil to the payment of the $13,000, he (Clark) would pay the remaining 
$10,000 due upon the delivery of the conveyance, and accept the transfer, and 
go on with the contract. 

Wheatley acceptéd this proposition, and Clark made the payment. He 
proceeded immediatèly to drill two more wells in the immédiate vlcinity of 
the three existing ones. The reason which he assigned for not proceeding at 
once to pump thèse three is that he ordered a power plant for that purpose 
but it was long delayed in coming, and in the meantime he proceeded with the 
two addltional wells ; the pow'ér plant being appi-opriate to pump ail flve. 
Neither one of the new wells indicated that it would make any substantial 
production. When the pumping plant Was installed, it could produce froni 
the flve wells a total of only 3 barrels per <îay. Aftér feôtne further efforts, by 
changes in the apparatus and methods, the failure Cdntinued, and it is a 
matter beyond doubt that the flve wells had been and are substantially worth- 
less as producers. ThereUpon Clark proceeded to develop another one of the 
three tracts covered by the contra(*t, and there he found oil sueh that the pro- 
duction in Kovember, 1920, at the then prevailing priée of oil, was upwards of 
$200 per day, thus indicating, at the value per barrel of production stated by 
Clark, a producing valuation of $75,000 to $100,000, in addition to values un- 
developed. 

As the end of the year"s extension came and the time approacbed when the 
oil would begin to be appropriated to the $13,000 debt, Clark made complaint. 
He claimed that the misrepresentation as to the three wells had led him into 
the loss of $12,000 in drilling the two more immediatèly adjacent, and that 
the title to 10 acres of the tract had failed. He therefore refused to proeeed 
With the arrangement for paying the $13,000 out of the oil. Wheatley theu 
bégan this suit in the court below as on« for spécifie performance of the con- 
tract, claimed a lien upon the oil prôceeds, and upon his motion a receiver 
vi'as appointed, who received and at.'cumulated the prôceeds of the oil, and 
upon final hearing there was a decree In Wheatley's favor, and the' receiver 
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was directed to make payment to Wheatley accordingly. , From this deçree 
Clark appeals. 

Chester Gourley, of Beatty ville, Ky., and Albert H. Morrill, of 
Cincinnati, Obio (Gourley, Gourley & Parrish, of Beattyville, Çy„.anci 
Gordon, Morrill & Ginter, of Cincinnati, Ohio, on the brief), far appel- 
lants. 

S. D. Rouse, of Covington, Ky., for appellees. 

Before KNAPPEN, DENISON, and DON AHUE, Circuit. Judges. 

DENISON, Circuit Judge (after stating the facts as above). For 
the purposes of this opinion, at least, we assume that there was substan- 
tial misrepresentation of fact by Wheatley, which gave Clark the right 
to elect either to rescind or to affirm and hâve a right of action for dam- 
ages caused. This misrepresentation vi^as, first, as to the production 
from the Loomis wells, which production served as an indication of 
value in the nearby acreage which was being sold ; and, second, as to 
the output of the three Wheatley wells, which showed existing value 
in the wells themselves, and also served as an indication of what might 
be expected ïn the vicinity. Before December 17th Clark discovered 
that as to the Loomis wells he had been deceived, in that the repré- 
sentation made was two-thirds false. He says he fuUy understood that 
very likely the statements as to the Wheatley wells were proportion- 
ately exaggerated. In other words, he not only had reason to believe, 
but he did believe, that the output of both the Loomis and Wheatley 
wells had been exaggerated by Wheatley in a wây that must hâve been 
intentional déception or équivalent recklessness. Nevertheless, he 
thought, as he says, that, even if thèse three wells produced only a total 
of 20 barrels per day, his bargain, as a whole, was one he wished to 
keep. His counsel now insist that he did not know that thèse three 
wells were worthless, and that, when he acquired knowledge that^ the 
fraud had gone to an extent thus far beyond what he had formerly 
supposed, he could maihtain an action based upon the final complète 
disclosure. 

For the purposes of this opinion, also, we may concède that, when 
we consider the 'right to recover damages for the fraud, as distin^gtiish- 
ed from the right to rescind, neither lack of diligence in discovering 
the fraud nor delay, short of the statutory limitation, in bringing suit 
therefor, is of any importance. We are not dealing hère with a vendée's 
mère élection to affirm, and resulting waiver of his right to rescihd, nor 
wjth that waiver of the right to sue for fraud which results from mère- 
ly proceeding with an execiitory contract aftér knowledge of the fraud, 
but which waiver is rightly confined to the fraud of which the vendee 
then had knowledge (or, perhaps, should hâve had knowledge), and 
does not continue to bar the action when othei" fraud is subsequently 
discovered. Pryor v. Foster, 130 N. Y. 171, 29 N. E. 123; Estes v. 
Odom, 91 Ga. 600, 18 S. E. 355. 

[1J W^e hâve hère a case of accord and satisfaction. The contract 
itself was in no way separable, as between the différent tracts, or as 
between production and prospects. If Clark was deceived as to the 
facts, he had a right of action. Whether he was deceived in one or 
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two dr three particulars, as to production or as to prospects, might 
aflecthis damages to be recovered in that action; but he did not aC- 
quiri' a iiew right of action every time he discovered'that the misrepre- 
sentation had been more extrême than he had supposed. We are not 
now déaling even with a casé where the known and the later discovered 
frauds related to différent parts of the same subject-matter. Clark 
says he assumed that there had been misrepresentation as to the out- 
put of the Wheâtley as well as of/the Loomis wells, and if he had 
brought an action then (December 17) he would doubtless hâve alleged 
deceit as to both. 

Fully understaiiding he had this right of action, Clark voluntanly 
released it, in exchange for a new considération satisfactory to him. 
The payment of the $13,000 wasat least postponed until the next year, 
and, in addition to this mère postponement, it was évident that the pay- 
ment might relatively be greatly delayedr— as has happened by the great 
drop in the priée of oil from 1920 to 1921^ — and also that it might be 
lost through being subject to the contingency of production extending 
over into 1921. The price Clark received was thus substantial as well 
as satisfactory; he cannot sell his action, and keep it, too. Neither 
could Clark's cause of action for deçeit be split, and a part of it be 
satisfied and the remainder continue to exist. Stark v. Starr, 94 U. S. 
477. 485, 24 L. Ed. 276; R, CL. "Actions," § 22, note 17. 

[2] We eonelyde, thérefore, that in the face of his new contract 
Clark Could not maintain an action for the additional damages which 
he might thereafter learn existed, b.ecause of additional deceits then un- 
known to him, but of the same character and pertaining to the same 
items. If there was material fraud still concealed from him when he 
made the new contract, that contract itself might be tainted, and his 
remedy wQuld.be to proceed to hâve that contract set aside. No such 
issue, has been formally made in this case, and yet the claim that the 
bill shoUld be dismissed, because Wheatley has corne into a court of 
equity to get its aid in carrying out a fraudulent contract, and the 
thought that Clark's failure to proceed affirmatively to vacate his set- 
tlement oùght not to préjudice him when the same situation arises de- 
fenisively, lead us to very much the same point as if .Clark had asked 
relief in this respect. True, Wheatley resorted to a court of equity; 
but he is, after ail, enforcing a légal right. Apparently he could hâve 
sued Clark at law, as for conversion. It is only after balancing the 
equitieS of the parties in the whole transaction that a court of equity 
can décide whether the defendant's are so dominant that the plaintiff 
ought to be denied its aid to enforee a légal right with which défendant 
had deliberately vèsted him. 

In this balancing- we diScover, first, that the whole transaction was 
in a highly spéculative field, and both parties knew that they were déal- 
ing in the end With values which were almost guesswork. That an oil 
well has a stated production to-day is only. a symptom of the value of 
the well and nearby acreage, and that a well has a settled production is, 
after ail, largely a matter of opinion. In such a field, the principles 
governing actions for deceit or the équitable rights of the parties may 
not be différent from those in other fields; but their application calls 
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for great caution. We next observe that, upon the whole transaction, 
Clark is net shown to hâve suffered any loss, but, so far as the record 
indicates, has niade a large profit. This is not controlling, but it is 
important in deciding whether, in equity, Clark should be excused îrom 
his part of that contract which has brought him this profit, and that, 
too, after he had elected not to rescind, and so had kept Wheatley out 
of a chance to get it. We next observe that, if Clark were appealing 
to equity to set aside his settlement contract, he would be called upon 
to explain why he did not proceed promptly. He waited at least six 
months after he was fuUy informed before he made any complaint to 
Wheatley, and his explanation that he was waiting until he could bring 
the suit and make service in Kentucky is not wholly satisfactory for 
this purpose. 

Finally, we cannot doubt that, when Clark made his accord and sat- 
isfaction, he was reasonably bound to know, and probably did antici- 
pàte, the fuU extent of the misrepresentation of which he later com- 
plained. He had no right to suppose that the misrepresentation as to 
the différent wells was carefuUy confined to the same arithmetical basis. 
An immédiate investigation as to the three Wheatley wells would hâve 
been the natural thing. Slight inquiry from those near by would 
seemingly hâve brought the information that thèse wells were non- 
producers. No reason appears why he could not hâve connected the 
wells with the Loomis power, as Wheatley had donc, or supplied some 
other temporary power, for a little test pumping. His conduct strong- 
ly suggests that he did not wish to bave more definite knowledge of the 
extent of the déception, which might hâve led to his abandônment by 
his associâtes; but he preferred to go on with the enterprise on the 
chance that in the end it would turn out well. While his lack of dili- 
gence in discovering the full misrepresentation may hâve no abstract 
bearing on his right of action for deceit, it does hâve a bearing upon 
his standing in a court of equity. Upon the whole, we think the aid 
of equity, to the extent now asked to carry out the settlement agree- 
ment, should not be refused. 

[3] Clark's complaint as to the 10-acre shortage is of another char- 
acter, and we do not see that it is covered by the new contract. Undef 
some circumstances, a good title to such a fraction of the acreage might 
be a vital thing, so that its absence might def eat the contract ; but that 
is not asked hère, and damages can be fairly well computed. There 
seems to be no reason for fixing the value of this acreage at less than 
$100 per acre, and Clark claims no more. He should therefore hâve a 
rebate of that amount, to be applied upon the $13,000. To that extent 
the decree below should be modified. In other respects it ife affirmed. 

The appellants will recover the costs of this court. 
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VîCTOR TALKtNG MACH. CO. v. STARR PIANO CO.* 

(Circuit Court of Appeals, Second Circuit. Àpril 4, 1022.) 

No. 200. 

I.' Patents @=3328— 896,059, for dtsK sound record for talklng machines, held vold 
for lack of invention and for abandonment. 

Tlie Joliugon pateut, No. 896,059, for disk Sound record for talliing ma- 
chines, claims 6 and 8, held void for lacli of invention and also for aban- 
donmenti 

2. Patent; <S=383— Keepjng Inventibn secret for years constitutes "abandon ment." 

Tlï& iLeeping' of a process secret for years by the inventer constitutes 
abandonmentundèrttie patent laws. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Abandon— Abandonment.] 

3. Patents i®=3325— Expenditures for neeessary exhibits he'd taxable as costs. 

, Expeiiditures made for motion. pi,ctïires and photographs of cutting tools 
in opération and of the grooves rii'àde by thèse tbols, where both tools 
and grpoves were 'faicroseoplc, àrid theplctures were neeessary to enable 
the court <» underetand the ppocesses involved, held taxable as costs. 

Àppeal ,from,,the District Court of the United States for the South- 
ern Distf ict of New York. ; 

Suit in equity i>y:the Victor Talking Machine Company against the 
Stfirr Piano Company. Decree for défendant, ând complainant appeals. 
Affirmed. 

Appeal by theplàinfiff from a decree of the United States District Court 
for the (Sputhern District of New Tork, dismissing the bill of çomplaint for 
lackj of invention and for abandonment. 

ïtie suit" was to restràin alleged Infriiigement or Ùnlted States lëtters 
patent No. 8^,059, gïanted August 11, 1008, to Eldridge E. Johnson. The 
spécification sfcatesfi , . 

"My Invention relates to, Improvementa in sound records of elther tlie cylln- 
drical or disk type, and bas for its object to provide an improved record such 
that the wails pf the grooves shàll be so formed as to reproduce the soimds 
of the record in tones more clear and distinct than has heretofore been possible 
from records of prfor construction. 

. -'7n lorniing records upon Sound recording machines for use in talklng ma- 
chines, such as thp gramoiJhone, where the sound waves are recorded in the 
forin of a groovè of even depth having latéral undulations aè' dlstingulshed from 
an ùndulatory grbove of varying depth, as in the type of machines of which 
■ the phonograph is an illustration, It is essentia,!. In oj'der to prodnce a clear 
record, that the materlal be neatly and cleanly eut from the grooves in the 
proqess of recording s6 that smooth, well-defined surfaces be formed in the 
wàlls of a wéll-deSne4'groove. 

"In the ait éî makirig sound records compara tively little attention has been 
paid to the iinlshing and thé forming of the surfaces of. the walls of the record 
groova The ;ï<ertiçal groov* has heretpfpre been eut bj? a recording tool,' 
which, owlng to the charaeter of the gropve and the.shàpe of theltopl, has 
not only had a tendency to tear the materlalôf the rrotirà, or distprt the same, 
60 as to f orm roughnesses which, in the reproduction of the record or its dupli- 
cate, cause dlsagreeable sounds, owing to the harsh vibrations of the dia- 
phragm caused thereby, but also, among other thlngs. In the vertical type of 
record, the résistance on the cutting stylus in gouging eut the materlal In- 
creases in proportion to the depth, which objection is overcome in my eut 
laterally undulating record groove, where the résistance to the force exerted 
by the cutting stylus la uniform and even. 

<S=3Por other cases see same topic & KET-NUMBBR In 'ail Key-Numbered Dlgesta * Indexe* 
•Certiorarl denied 25S U. S. — , 43 Sup. Ct. 89, OT L. Ed. — . 
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"i hàTé'àis'covèred by carèful èxperiments that the best résulta are obtaîned 
in a éut-riut' lâtèifàliy lindulatoty groovè of eUbetantially constant depth In a 
reoord tablet, pridferaWyi of wax or other suitable material, and fuj-tljérmor^ 
■wheQ:tt»e fflâps oïthe i^oovp diverge from ftbe bottom of tbe same to the sur- 
tacç^ qf 4h©i >irpwrfl, or, more gp^iflcally, whçn the walls of the groove are 
formed. by surfaces whlch in cross sectloH give the Unes of a segment of ah 
ellipse, the groove being widest at Its mouth, and gradually dimiûlshing In 
its width toward.tbe boittopi.; ^y thls cQnatrnçtlon, the material is neatly and 
«eeurateiy eutout, and forais a groove haying smooth and well-deflned walls. 
The 'recordlngiBieedle -has greater freedom of osci^ation, and by reason of 
the T(ilatiivei«ontow of thç, wa,Us of the groove ijvith the outline of the needle 
this construction preiîentR any ^ndlng effect andsecures a maxinijim eàse of 
movenaentiof tb»)«eedl« with a minimum of wear upon the record. * • • 
(i"lt is .understood that in , reproducing, the record thus fornied may be 
used for reproflucicg purposes:directly, or a more durable and indestructible 
record maji'benQproduced by- various procesBes from thé original record. 

The claims relied upon are the following: 

"6. A disk Sound record hajing a laterally undulatory groove of substan- 
ttaïly Con^tànt'ifépth iil wMch the record groove vpas f ojmed by cuttlng ont and 
removing the material in forming the record grooves, tlie walls. of the said 
groove di^ei:gipg..fF,om tl>,e bottom of the same to the surface of the record 

tawet. .,.^,;'','.:., 7, ; ,;. ■' ': •■ ' 

"8. 4i'dlsls sounfl record epmprising a spirally dispoSed' laterally undulatory 
groove oif substaniially- constant deptl'în which the record groove v?as formed 
by cutting out ariii removing the material in formlng the record groove, sub- 
stantially ;aB; descrijie(l„7 ,, -, 

The, défenses werelack of Ihventlon, anticipation, and abandonment. 
, A preliniiilàry' Injunction \vks denîed In the District Court and also on ap- 
tttéaïby'thië court, 263 Fed. 82." 

Kenyon & Kenyon, of New York City (WiHiairi, Houston Kenyon and 
Richard Eyre,- both of New York City, John D. Myers,- and George T. 
Beani,both,pf Camden, N. J., and Edgar F. Baumgartner, of New York 
City, of counsel),, for appellant, 

;;Blei;r, Page, CoQper & Hayward, of ,New York City (Parker W, 
Page^ Drnry/W,,Co9pçr, and, Thomas J. Byrne, ail of New Yorlç City, 
of counsel), for apiJellee. 

Befô'rèROGERS, Circuit Judge and AUGUSTUS N. HAND and 
KNOX; 'District Jtidges. ' ' : ^ 

AtFGUSTUS N. H'AND, District Judge (after stating the facts as 
above). fi] The invention claimed in the patent in suit and expressed 
tîi".theitwa claims in issue iis defined by complainant's counsel as em- 
boéying".' (1) A master record, (2) in disk form, (3) with spiral later- 
ally undulating sound record groove of the gramophone type, i. e., of 
microscopic size and of uni for m depth and trench-like for piloting as 
well as -for sound-reproducing purposes, (4) the groove being formed by 
the direct action of sbund waves, (5) in wax or wax-like material, (6) 
ciit out and (Ke'inàterial of the.. groove removed (7) in such way that 
it becomes and is a well-defined groove of uriiform size throughout 
havjng'cointinuously smooth, well-defined side walls, both of the smooth 
side walls cottitributîng by thèir latéral undulations an accurate repro- 
duction of thifti composite sound wave being recorded, (8) the groove 
being everywHere and unifôf-tnly diVerging (this lasti limitation appear- 
ing in claim 6; and not^in daim 8). 
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The patent in suit came from a divisipn in theP^itent Office. , The 
original application was stated to relate to an injVe^fciiOftîfpr ,improve- 
ments in eutting tools for sound recording machines. ît was filed Au- 
gust 16, 1898, and finally resulted in patent No. 778,975. 'l?he original 
spécification nowhere claimed any inventiôri for laterally'à'trttîh^ a wax 
tablet for use as a matrix or for direct reproduction. Indeed it said : 

"In practice In the production of a record a thin métal plate may be eiri- 
ployed upon whieh Is evenly dlsttlbuted a coaflng orlayer of semiplastlc ma- 
terial or partly hardened yarnish, or otheir stiitable material;.' •<•'♦■ .* 

"I bavé'herein reterréd brlefly to the clâSs of machine to \WilGh my Inven- 
tion is particularly applicable, so that Uiê cùtting ôpefatlohs niay be under- 
stood, but, as the cutting tool alolie is the stibject cif Baifpiesdnt" invention, I 
bave not deelned it nécessary to herein lUnstrate. or further deécrlbe, the' con- 
struction of machine to whieh It may be applled. '• f *• » i ■ ' 

"The object of my présent invention is to provide a eutting tojal for eut- 
ting grooves in wax or other suitable material for recording sound waves. 

The only suggestion in the original spécification of a 'wajç matrix ca- 
pable of direct reproduction is in the following : M 

"It is understood that in reprodueing the record thus frirm^Ô ma'y'be used 
for reprodueing purposes directly, or a more dursjble and indestructible record 
may be reproduced by varlous proeesse^ from the otiginsil record.' TKisfea- 
ture, however, forms no part of my présent invention herein' 'described." ' ' ^ 

A wax matrix. for reproduction was not qnly not clâimed as an in- 
vention, but manifestly the.process first desçrjbed ref erréd to the sprt,of 
process already in use by Berliner carried ont with an imprQVied Vofl 
of tool. In the Berliner process a nietal plate was coated with lamp- 
Mack or other material on whieh was tracéd'â latferâîly undulatory rec- 
ord to expose the surface of the disk, whieh was then etched to form 
the record grôoVë. Even though eutting out a wax tablet was contem- 
plated, the référence was incidental, and was not clàimed as an inven- 
tion even wheii the divisional application was filed in 1904. The claims 
of 1904 related to the shape of the laterally formed groove. Even then 
Johnson apparently regarded everything else as old. 

'Difficùltieis had been encountered in mflking satisf actory records by 
the etching process of Berliner, and in December, 1897, Johnsçm was 
employed by the Berliner Company to devise a "new system of taking 
gramophonè records and making matrices" that would "give * ♦ ■ * 
better results." Nafey worked for Johnson in 1898^ ahd sleft jabout 
September of that year. He was succeeded by Rhinehart, who was 
asked whether he said to a man named Pancoast that Johnson's appa- 
ratus was a f ailure bef ore Rhinehart came. To this he replied : 

"Well I may bave said It looked llke a failure, or somethlng Uke that. A. 
man vpould say ofEhand, you know, when a man is on his oath and is sup- 
posed to tell the truth, that he will tell things,,jas straigh^t as he can. If you 
are just talking to a man ordinarily, you are not so partiçula,r whether it is 
absolutely straight or not. It Is more like â story." ' ', 

Now, whatever preliminary- steps Johnson may havte made, îtwas not 
until 1900, just before Tûrner came to;Brigland, that thC' process was 
completed. As Royal, the secretary of the Victor Talking Machine 
Company, said iru his affidavjt in 1901 : "We never used Ibe first pro- 
cess purchased in 1898." To be sure. Royal téstified at the trial of the 
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présent , suit 'ïha.|his statément was not intended to apply to the cutttilgf 
out of a lateiral. grooye m,,wax, but the testimo^iy of. Johnson, and his 
witnesses is insufficient to meet the burden Johnson has in order to over- 
Ixirn the application of Jones filed Novemïïer 18, 1897, ninC months 
prier touthefiling date of the patent in .suit. The Jones patent, No. 
688,739, related to the commercial production of sound records, and 
had for its object the production of — > 

"a number of colles of an original record characteriKed: by latéral undulatlon.s 
of substantially .uniform depth. Heretofore records of thi-s çharacter, general- 
ly kaown- afe l'^n^apophone records,' hâve beeji produced by tirât traclng the 
latéral undulatioM or zigzags in à fatty (inky) film that proteCts an etchinfî 
surface, tl^en ëténlng tbis traclng into tbe material to form a groove, theu 
running a blHnt Stylus tbrough this groove to smooth the ragged etched surface, 
and finally electroplating this touched-up surface and pressing the matrix m 
forhied into a suitaôle material to form the commercial record. The etching 
procegs, for reasons unnecessary to state, causes considérable dèparture or 
déviations, so tliat the etched groove is far from being a correct représentation 
of the path of tbe recording stylus. The déformations from this cause are 
still further exaggerated by the^ use of the smoothing stylus. I ayoid thèse 
ob.ieetions hy_produ.cing in the ifirst instance a fuUy finished original record 
whose groove's are of Ihe final depth required, slight, but appréciable, thu.s 
doing awày with the necessity for etching and the' subséquent smoothing made 
necessary thereby. The original records made by this'process are electroplat- 
ed, and the electroplaté matrix used as a die in the ordinary manner. 

"In' c-arrying ont my invention; I employ a disk or tablet, of suitable record- 
ing material (as wax or wax-like composition, preferably rendered sufflciently 
hard, as by an.admixture of rosin, to withstand the tréatmetit employ ed in 
giving it ftn éieettlcal conducting surface). Upon the surface of this tablet I 
then form by the use of a sounâ-recording machine in a well-known manner a 
spiral groove of praeticall-y jinifonn dept)i that contâina latéral sinuositles or 
irregularities correspondiug to.or representing the sound waves recorded. This 
cutting or engrayïng of a record groove by the latéral movement of the stylus 
difCers from the opération oï the v^ell-knovro graphophone System In that the 
résistance ofCered the fetylu.9 of a gramophone in cutting downward to produce 
the vertical irregularities characteristlc of that System varies practically as 
tlie cube of the leijgth of the vibrations of the diaphragm and stylus, whereas 
in produdng any original records the résistance encountered by recording 
stylus is exactly eqtial to the length of the vibrations. On account of this 
différence in principle I am enabled to obtain more accui-ate, and therefore 
better, records of the original sounds. The original record so formed Is aii 
exact copy of the record to be used for reproduelng. It is a complète and 
finished iréo<*d, its grooves being of a slight yet appréciable depth, and no 
dëepenlng or retonehing by an etching fluid or In any otUer manner Is re- 
quirèd. *■ » •" 

■The spécification (page 2, Une 50) of the patent in suit states: 

"It is'.undërsljoc^à that in reproduelng the record thus formed may be u.«!é<I 
for reproduelng piirposes directly, or a more durable and indestructible record 
may be reproduced by, va^ious processus from the original record." 

It was cojiten^ed \^y .complainant's counsel that Jones did not in tend 
to employ a cutting- out process from a wax record because the word 
"cutting" was injected into his spécification fwo or three years after the 
original application was filed in the Patent Office. He di'd, however, 
use the word "çngraved,",,and in his specifàcation as originally filed said : 

"I flrst make a plate or disk of hard wax, preferably beeswax hardened by 
the âdding'of a'^iitall quantity of rosin or pitch. 
"This plate of disk is then placed upon an instrument commonly employée! 
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for the purpose of reeording sonnd vibrations, and a hellcal .gropve of even 
depth contalning sinuositles representing sound wavea produ^fea'byjthe move- 
inent of the dlaphragin and Stylus is engraved upon the plate or d&k." 

We think it évident that this was a cutting-out process within the 
meaning of the art and the words used in the Johnson spèciâàation. and: 
claims. ^.,11 

The Jones patent seems to disclose the same procèssas' the patent in 
suit and to include the process for making a, sound record; eut out of 
a wax tablet described in claims 6 and 8 in issue. Indéed, Johnson^him- 
sélî adniitted in .a former litigation that he could sée riO differëftee be- 
tweeii the Jones process and his. Judge Mayer held iii /KmeHçiLtï Gràph- 
ophone Co. v. Emerson Phonograph Co. (D. CO-255 Fed.'$74, that the 
patent in suit did not anticipate the Jones patent. ' > 

It is a significant fact that Johnson controlled the Uhiversal Talking 
Machine Manufacturing Company, which was'the def endaiit Iri the suit 
of American Graphophone Co. v. Universal Talking Î^Iachine Manu- 
facturing Co., 151 Fed. 595, 81 C. C. A, 139, brought for infringement 
of the Jones patent, and that it was never contended in that case that 
the invention of the patent jn suit was pribr art or anticipatëd^'the Jones 
patent. It was not-until after the Jones patent was sustained by this 
court in the litigation last mentioned that Johnson attempted in his^ di- 
visional application to èxpahd his claims byemploying the words "cut- 
ting out and rerrjpving the material forming the record' grbo:ve," -and 
we think that the fact that such à method was disclqsé,d by,tîie Jône^, 
process cannot be reasonably doubted. Anything that rejnained to bé 
donc to perf ect the mechanistn commercially was a rnatter of shop prac- 
tiçe which skilled bperatiyes could Work ptit by carefiil 'eXperiments, 
and was.not developed bèyond thC' disclosuré pf the Jones, patent by 
any improvement which Johnson bas set f orth. , It is not uncommon for 
inventors to seek to interpret an old application in such a wây as to 
cover an expanding artj'but it is legdl^ of no avail. Atnèriéan Grapho- 
phone Co. V. Emerson, Phonograph Cp. (D. C.) 25S,Ife,d. 574-. ',^. 

In the Edison British patent to Couraud, Np. 15,206, 1891, thé spéci- 
fication says, at page 4 : . ,■ ■ 

"The reeording: surface of the phonogrum blank Lsordinarily mode fpf; wax 
or. wax-like anaterlal, and it might be snpposed that a steel: tool of ,t)}e be^t 
quality would be satisfactory for employment in connection with sfl.ç}i a 
comparatlvely soft substance. It has, however, boen found that such tools are 
liable to become rough. .Tbis ispartly, due tothe chemical action of acid^'or 
other substances présent in the wax or wax-like comxwsition, of which the 
phonograni blànk is made, and partly to the dullinç' and ri'ù^hèhing actibri of 
the fine partiales pf silic|v or pthér hard material vi^hich gèt âécidentally inixedi 
with the wax during its 'manufacture into a blànk; or whicîi'lodgè on thé 
surface of the tilank itself. After many trials, it has been discovered that sap- 
phires and silnilar jewels act in the most effective manrièfôii"ttie wax' or 
wax-like phonogram blankj sinoe tha acids thereof do not àttaek;theni ; they 
do not rust; and thèy are able to wJthstand the dlilUng ,actîoj^ of tlie'hard 
particles Df silica or other substa,nces. , . .;.„,•,. '.'.. 

"A jewel-cutting tool suitable for thé'rècorder maj^ be in' the sha't>e, of à 
cylinder, thé dùter end belbg hôUowed out! thià leavlng' a 'éu^ved sharp'edge 
for cutting ;the surfftceiof the blank, This particular fprm is, howeyçr, not 
essential. ït is mounted in a spcket w sleeve at one,énd of çi.,pixote(l levpr, the 
opposite end of which;is cpntuected tO;the diaphragm, * *|V^,, . . 
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"The recorders hitherto used are moved by the diaphragm toward and away 
from the surface of the blank. An Impi-oved form of recorder, in whlch the 
recording point moves laterally in a succession of minute arcs, has, however, 
been devised." 

The spécification further says, at page 11 : 

"Vibrations are more truly recorded in this manner than by indentlng the» 
blaniî in the usual way ; the reproduced sounds being accordingly improved." 

The foregoing patent clearly covers cutting from a wax tablet. The 
Bell and Tainter patent, No. 341,214, granted May 4, 1886, also seems. 
to hâve disclosed latéral cutting. The spécification reads (page 1, 
Hne 16) : 

"The invention consists thirdly in cutting or engraving the record in the 
form of a groove with sloping walls, the sonnd waves being represented by 
élévations and dépressions at the bottom of the groove or otherwise. The ad- 
vantage of this form of record is that it forms an efficient guide to the repro- 
ducing style." 

The Volta article describing the work of Bell and Tainter, which be- 
came public in 1896, clearly shows that they were familiar with latéral 
cutting. Indeed, the closeness of the référence of the Bell and Tainter 
patent to the patent in suit is further indicated by the statement of Bell 
and Tainter, at page 2, line 4, of their patent, that : 

"The invention consists, fifthly, in reproducing directly from tlie wax record. 
It is found that such record has sufficient strength to withstand the rubbing 
action of the reproducing style, so that n considérable number of reproduc- 
tions ean be obtained from it. The smoothness of the wax gives it a great 
advantage in this regard. So far as we are aware, no one has reproduced 
Sound from a wax record by rubbing a style or reproducer over it." 

In view of the foregoing language and gênerai scope of the Bell and 
Tainter patent, we think it reasonable to inf er, as Judge L,earned Hand 
did in the court below, that this court in the case of American Grapho- 
phone Co. V. Uni versai Talking Machine Co., supra, sustained the 
Jones patent over the Bell and Tainter patent because of the novelty 
and usefulness of the combination of the former, and not because any 
single élément thereof was patentable. 

Johnson admitted in his examination that the particular différence 
between the tool described in Figures 5 and 6 of the Bell and Tainter 
patent, No. 341,214, is that the Johnson tool had sharper latéral edges. 
The most that can be said of the Johnson patent in suit is that it dis- 
closed a method of cutting out a latéral undulatory groove of sub- 
stantially constant depth by an improved form of stylus. Everything 
exceptthe improved tool which his spécification discloses seems to bave 
been old, and the improved tool was apparently a matter of workman- 
ship, and at any rate is not an élément in the claims in suit. 
; The master record in disk form, with a spiral laterally undulating 
groove of uniform depth, eut in wax, which plaintifï claims as his in- 
vention, was directly foreshadowed by Bell and Tainter, Gouraud, and 
Jones. Nothing remained but work for skllled artisans in order to f ab- 
ricate a satisfactory sound record. Nothing was achieved worthy of a 
patent in producing the Johnson matrix. 

The plaintiff seeks to save the Johnson patent by the large commer- 
281 F.~5 
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cial success of the process employed, but commercial success has al- 
rëady been found by this very court to be attributable to thé Jones pat- 
ent, of which plaintiff was a licensee. American Graphophone Co. v. 
Universal Talicing Machine Co., 151 Fed. 595, 81 C. C. A. 139. Suc- 
cess cannot be attributable to both patents substantially involving the 
same process. We think it clear that the patent in suit is void for lack 
of invention. It seems évident that Johnson invented nothing new in 
the way of a matrix laterally eut out of wax, and that he did not think 
that he had done so. He, at most, by more experienced workmanship, 
produced better results through methods that were undoubtedly old than 
had formerly been secured. 

[2] The only reason offered to meet the contention that the inven- 
tion, if ever made, was abandoned, is that plaintiff's counsel until after 
the décision in American Graphophone Co. v. Universal Talking Ma- 
chine Co., supra, in which the Jones patent was sustained, advised de- 
fendant that the invention lor latéral cutting out of wax was invalid 
under the Bell and Tainter patent, No. 341,214. Under this advice, 
Johnson for years relied upon keeping his process secret. Such con- 
duct was a clear abandonment under the décisions. Kendall v. Winsor, 
21 How. 322, 16 L. Ed. 165 ; United States Rifle & Cartridge Co. v. 
Whitney Ames Co., 118 U. S. 22, 6 Sup. Ct. 950, 30 L. Ed. 53; Mac- 
beth-Evans Glass Co. v. General Electric Co., 246 Fed. 695, 158 C. 
C. A. 651. 

[3] Objection Js made to the allowance of $841.64 taxed as costs 
by the défendant for motion pictures and photographs of cutting tools 
in opération, and of the grooves made by thèse tools. It is contended 
by plaintiff's counsel that thèse items are not allowahle under such dé- 
cisions as Wooster v. Handy (C. C.) 23 Fed. at pages 61, 62 ; Cornelly 
V. Markwald (C. C.) 24 Fed. 187; Hussey v. Bradley, Fed. Cas. No. 
6946a. In thèse cases expenditures for models made ând used at the 
trial and for photo-lithographing sketches introduced by witnesses in 
giving their évidence were disallowed. They were treated as expendi- 
tures relating to argumentative matters, and not to physical exhibits 
bearing a direct relation to the patent in suit or infringement thereof, 
such as photographs of models deposited in the Patent Office or of 
infringing devices. In this case, however, it was practically impossible 
for the trial court to get a visual idea of the opération of cutting tools 
and of the character of the grooves formed by them without illustra- 
tion and enlargement in the way adopted. Both the tools and the 
grooves were of miscroscopic proportions, so that the situation, while 
not without some resemblance to that of models in other cases, should 
be differentiated because illustration hère was necessary to enable the 
trial court to understand the processes and to make a proper record 
for review in this court. Much abuse can arise from too free a taxation 
of such items of costs as are hère under considération, and it would 
be better practice to obtain an order of the trial court before incurring 
the expense, but in this particular case the expenditure seems to hâve 
been justified. The S. V. Luckenbach, 197 Fed. 888, 117 C. C. A. 214. 
The decree is affirmed, with costs. 
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NICHOLS, Collector of Internai Revenue, v. GASTON et al. 

(Circuit Court of Appeal, First Circuit. Marcli 21, 1922.) 

No. 1543. 

i. Internai revenue <s=>28— Taxpayer held to hâve adéquate légal remedy for pré- 
maturé collection of tax, which preoluded suit for injunction. 

Under Kev. St. § 3220, as amended by Act Feb. 24, 1919, § 1316 (a), being 
Comp. St. Ann. Supp. 1919, § 5944, authorizing tlie Commissioner of In- 
ternai Revenue to repay to any collector such sums of money aa may be 
recovered against him for any internai taxes coUected by him, as "also 
ail damages and costs" recovered against him, a taxpayer bas an adéquate 
remedy at law for recovery of any damages sustained by him by reason of 
the prématuré collection of a tax by tlie collector, with interest thereon, 
and cannot raaintain a suit in equity to enjoin collection of the tax. 

2. Internai revenue (S=928 — Suit to enjoin collection of estate tax held net main- 
tainable. 

Under Act Feb. 24, 1919, § 404 (Comp. St. Ann. Supp. 1919, | 6338%e), 
providlng that the Commissioner of Internai Revenue shall make ail 
assessments of estate taxes "under the authority of existing administra- 
tive spécial and gênerai provisions of law" for the assessment and collec- 
tion of taxes, and Kev. St. § 3182 (Comp. St. | 5904), providing that the 
Commissioner shall certify a list of the. assessments made by him to the 
proper coUectors, "who shall proceed to collect" the taxes, a collector, in 
proceeding to collect an estate tax so certified to him, is acting in the 
course of his officiai duty, and section 3224 (Comp. St. | 5947) prohiblts any 
court from entertaining a suit to restrain such collection. 

Appeal from the District Court of the United States for the EHstrict 
of Massachusetts as to a decree entered pro forma foUowing the riiUng 
in Page v. Polk, 276 Fed. 128 ; George W. Anderson, Judge. 

Suit in equity by William A. Gaston and another, executors, against 
Malcolm E. Nichols, individually and as Collector of Internai Revenue. 
Decree for complainants, and défendant appeals. Reversed. 

Frédéric S. Harvey, Asst. U. S. Atty., of Lowell, Mass.,. and J. G. 
Korner, Jr., Sp. Atty. of Bureau of Internai Revenue, of Washington, 
D. C. (Robert O. Harris, U. S. Atty., of Boston, Mass., and Cari A. 
Mapes, Soliciter of Internai Revenue, of Washington, D. C, on the 
brief), for appellant. 

Dunbar F. Carpenter, of Boston, Mass. (John K. Howard and Gas- 
ton, Snow, Saltonstall & Hunt, ail of Boston, Mass., on the brief), for 
appellees. 

Selden Bacon, of Nevi^ York City, amicus curiœ. 

Before BINGHAM and JOHNSON, Circuit Judges, and MORRIS, 
Di§trict Judge. 

BINGHAM, Circuit Judge. This is an appeal from a final decree 
of the District Court for Massachusetts in a suit in equity brought by 
Gaston and Falvey, executors ;of the estate of James M. Prendergast, 
against Nichols, individually and as collector of internai revenue for 
the district of Massachusetts, restraining the latter from coUecting a 
tax assessed against the estate. 

©soFor other cases see same topic & KEY-NUMBBR In ail Key-Numbereâ Digeste & Indcxea 



68 281 B'EDERAL REPORTER 

The complainants and the défendant are citizens of Massachusetts. 
Prendergàst died November 29, 1920. The complainants duly filed 
their return, setting forth the value of the estate, and the Commissioner 
of Internai Revenue assessed thereon a tax of $83,900.36, under title 
IV of the Revenue Act of Februaty 24, 1919 (40 Stat. at Large, 1096 
[Comp. St. Ann. Supp. 1919, §§ 63363^,a-633634k]). The jurisdiction 
of the District Court, as a fédéral court, îs invpiîedon the ground that 
the suit is one arising under the internai revenue laws of the United 
States. , 

It is conceded that the tax of $'83,900.3.6 assessed against the estate 
is légal and proper. The contention of the complainants is that, under 
section ,408 of the act of 1919 (Comp. St. Ann. Supp. 1919, § 6336341), 
they are given a year and 180 days a f ter their testator's death in which 
to pay the tax,,even though the Cortimissioner of Internai Revenue had 
not extended the time of payment, under section 406 (section 6336%g), 
for 180 days after its due date, and that the défendant was not au- 
thorized to enforce its collection by distraint or otherwise until after 
the expiration of the 180 days; that, in violation of this right, the de- 
fendant, pretending to act in his capacity as coUector, on the 4th of 
January, 1922, and before the 180 days had expired, notified the com- 
plainants that, unless the tax was paid within 10 days, he should pro- 
ceed to collect thé same, with costs, by seizure and sale of property; 
that, under section 408 of the act of 1919, the collector is prevented 
f rom collecting the tax by distraint or otherwise within the 180 days ; 
and thcit the threatened seizure, if carried out, would hâve been unau- 
thofized, and an act not done by him in his officiai capacity or with 
color of law. They further contend and allège in their bill that if.to 
avoid such threatened distraint, they at, this time paid the tax, they 
would be remediless in law, as they had the privilège, under section 
406, of paying the tax at any time down to May 28, 1922, without in- 
terest. It was also alleged in the bill that the payment of the tax at 
the time of the commencement of the suit, rather than on May 28, 1922, 
would subject the estate to a loss of interest on the money during the 
intérim of about $3,(XX), and would siibject the estate to the difficulty 
of converting the assets into cash for the immédiate payment of a large 
sum of money. But jt appears in the final decree that it was stipulated 
in open court that the complainants had, at the time of the commence- 
ment of the suit and at the time of entering the decree, assets in their 
hands sufficient to meet the tax, and that the loss which they would 
bave sustained by the payment would hâve been the interest on the 
tax, unless they were able to recover it back from the United States. 

The basis of the decree was that the payment of the tax was "not 
required by law or compellable by distraint until one year and 180 days 
after the death of" the décèdent; that payment of the tax at the time 
of the filing of the bill, instead of in May, 1922, "would hâve sub- 
jected the estate * * * ^Q Jqss of interest on the money so paid 
during the intérim, amôunting to the sum of approximately $3,000" ; 
ând that if, to avoid the threatened distraint, the complainants should 
"pay such tax prior to May 28, 1922, they woiild be remediless in the 
law." 
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The questions sought to be raised are (1) whether, on the facts here- 
in stated, the complainants are entitled to injunctive relief; and (2) 
whether, in view of section 3224 of the Revised Statutes (Comp. St. 
§ 5947), which provides that "no suit for the purpose of restraining 
the assessment or collection of any tax shall be maintained in any 
court," this proceeding can be maintained. 

We think that there can be no doubt but that the District Court, 
as a fédéral court, had jurisdiction authorizing it to entertain the pro- 
ceeding, as it involves a controversy arising under the lavirs of the 
United States, and that the broad questions are whether, on the ad- 
mitted and agreed facts, that court, as a court of equity, was warrant- 
ed in granting the injunction, especially in view of the provisions of 
section 3224. 

[1] It is a well-recognized rule that a court of equity will not grant 
injunctive relief to complainants who hâve a remedy at law, in the 
absence of a showing that the légal remedy is inadéquate. If, on the 
facts in this case, the complainants would hâve had a remedy at law 
to redress their alleged injury, it cannot be contended that it would 
hâve been inadéquate, for the reason that the damages suiïered would 
hâve been irréparable, as it appears that the only loss they would hâve 
sustained, had they paid the tax when demanded, would hâve been 
the loss of the use of the money during the balance of the 180 days, or 
in the vicinity of $3,000. 

The question therefore is, so far as equity jurisdiction is concerned, 
whether the complainants would hâve been without a légal remedy 
provided they had paid the tax under protest at the time of its demand. 

Under title XIII of the Revenue Law of 1919 — General Adminstra- 
tive Provisions, section 1316 (a), being Comp. St. Ann. Supp. 1919, 
§ 5944 — it is provided : 

"Sec. 1316 (a). That section 3220 of the Revised Statutes is hereby amend- 
ed to read as follows : 

" 'Sec. 3220. The Commissioner of Internai Revenue, sub.lect to régulations 
prescribed by the Secretary of the Treasury, is authorized to remit, refiind, 
iind pay back ail taxes erroneously or illegally assessed or colleeted, ail penal- 
ties eollected without authority, and ail taxes that appear to be unjustly as- 
sessed or excessive in amount, or in any manner wrongfully colleeted ; also 
to repay to any coUector or deputy collecter the fuU amount of such sums 
of raoney as may be recovered against hira in any court, for any internai 
revenue taxes colleeted by him, with the cost and expenses of suit; also ail 
damages and costs recovered against any assessor, assistant assessor, col- 
lecter, deputy colleetor, agent, or inspecter, in any suit brought against him 
by reason of anything done in the due performance of his officiai duty, and 
shall make report to Congress at the beginnlng of each regular session of 
Congress of ail transactions under this section.' " 

This provision of law was first enacted July 13, 1866 (14 Stat. at 
Large, p. 111), and as above set forth is, so far as concerns the ques- 
tion hère considered, the same as when first enacted. It thus appears 
from the language of the act that, had the complainants paid the tax 
under protest at the time it was demanded, they could hâve recovered 
judgment against the coUector for ail damages they sustained, if the 
collection was prématuré and they were thereby damaged. City of 
Philadelphia v. Diehl (decided Dec, 1866) 5 Wall. 720, 731, 18 L. Ed. 
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614 ; Moore v. Miller, 5 App. D. C. 413, 429. And the followîng déci- 
sions disclose that they would hâve been entitled to interest on the dam- 
ages sustained down to the entry of final judgment (Cochran v. Schell, 
107 U. S. 625, 2 Sup. Ct. 827, 27 L. Ed. 543 ; Kinney v, Conant, 166 
Fed, 720, 92 C. C. A. 410), and that, upon a certificate of probable 
cause by the court, under section 989 of the Revised Statutes (Comp. 
St. § 1635), the liability of the government to pay the judgment would 
attach (United States v. Sherman, 98 U. S. 565, 25 L. Ed. 235 ; Erskine 
V. Van Arsdale, 15 Wall. 75, 21 L. Ed. 63; National Volunteer Home 
V. Parrish, 229 U. S. 494, 496, 33 Sup. Ct. 944, 57 L. Ed. 1296; Sage 
V. United States, 250 U. S. 33. 37, 39 Sup. Ct. 415, 63 L. Ed. 828; 
Smietanka v, Indiana Steel Co. [decided October 24, 1921] 257 U. 
S. 1, 42 Sup. Ct. 1, 66 L. Ed. — ). 

The fact that interest on the judgment, after it becomes final, as 
defined in Cochran v. Schell, supra, does not run against the govern- 
ment (it being presumed that the government is always ready and able 
to pay), has never been regarded as rendering the remedy at law in- 
adéquate. 

We are therefore of the opinion that the complainants hâve fàiled 
to show that they would hâve had no remedy at law. On the contrary, 
it would seem that they would hâve had a légal remedy by which they 
might hâve been reimbursed for ail damages sustained, in case it should 
be found that the défendant was not authorized to demand and enforce 
the collection of the tax within the 180 days after it became due, and 
that the court below was without authority to grant the injunction, ir- 
respective of the inhibition contained in section 3224 of the Revised 
Statutes. 

In view of the conclusion reached, we do not feel called upon to dé- 
cide whether section 3224 imposes upon a court of equity any greater 
restraint as to enjoining the assessment and collection of a tax than it 
would properly be called upon to exercise 'had the statute not been 
enacted. The remedy at law is regarded as exclusive, and, in the ab- 
sence of extraordinary circumstances, such as would warrant the in- 
terposition of a court of equity, has always been held to be exclusive. 

In United States v. Pacific R. R., 4 Dill. 66, 70, Fed. Cas. No. 15983, 
Mr. Justice Miller, sitting as Circuit Justice for the Eastern District 
of Missouri, in speaking of the légal remedy afforded by section 3220 
of the Revised Statutes, said: 

"And we hâve sald over and over asain in our courts that that was a com- 
plète and exclusive System of correctional justice in regard to the collection 
of taxes unjustly assessed; that it was the only System, and by that ruUng 
we abide. There ean be no such thlng as obstructing and objectlng to the 
payment, as in the case of adjueting the accounts of Indivlduals." 

[2] It would seem, however, that the inhibition of section 3224 
applies to ail assessments or collections of internai revenue taxes made 
or attempted to be made under color of office by internai revenue offi- 
cers charged with gênerai jurisdiction over the assessment and col- 
lection of such taxes, and that, if the Commissioner of Internai Rev- 
enue, in assessing a tax, or the collector, in collecting it, acts under 
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color of his office, section 3224 applies, and that no suit to restrain 
ihe assessment or collection of the tax can be maintained. 

In Dodge v. Osborn, 240 U. S. 118, 36 Sup. Ct. 275, 60 L. Ed. 557, 
Chief Justice White, in speaking of sections 3220 and 3224, said : 

"ïhe plain purpose and scope of the sections are thus stated In Synder v. 
Jtarks, 109 U. S. 189, 193, 194, a suit brought to enjoint the collection of a 
revenue tax on tobacco: 

" 'The inhibition of Eev. Stat. § 3224, applies to ail assessments of taxes, 
inade under color of their offices, by internai revenue ofticers eliarged with 
j^eueral jurisdiction of the subject of assessing taxes against tobacco manu- 
facturers. The remedy of a suit to recover bacli the tax after It is paid Is 
provided by statute, and a suit to restrain its collection is forbidden. Tlie 
remedy so given is exclusive, and no other remedy can be substituted for 
it. * * * Cheatham v. United States, 92 U. S. 83, 88. And again in State 
It&ilroad Tax Cases, 92 U. S. 575, 613, it was said by this court that the 
System prescribed by the United States in regard to both customs duties 
and internai revenue taxes, of stringent measures, not judiçial, to collect 
them, with appeals to specified tribunals, and suits to recover back moneys 
illegally exacted was a System of corrective justice intended to be complète, 
and enaeted under the right belonging to the government to prescribe the 
conditions on which it would subject itself to the judgment of the courts in 
tlie collection of its revenues. In the exercise of that right, it déclares, by 
section 3224, that its ofïicers shall not be enjoined from coUecting a tax 
claimed to hâve been unjustly assessed, when those ofticers, in the course of 
gênerai jurisdiction over the subjeet-matter in question, hâve made the as- 
signment (assessment) and claim that it is valid.' " 

In Dodge v. Osborn it was held that it was "no longer open to 
question that a suit may not be brought to enjoin the assessment or col- 
lection of a tax because of the alleged unconstitutlonaUty of the statute 
imposing it"; that averments that unless the tax were enjoined many 
suits by other persons would be brought for recovery of the taxes paid 
by them, and that the taxes assessed would be a lien upon the plain- 
tiflf's property constituting a cloud thereon, were wholly inadéquate to 
sustain jurisdiction ; and that the statute plainly forbids the enjoining 
of a tax "unless by some extraordinary and entirely exceptional cir- 
cumstance its provisions are not applicable." 

No question is raised in this case as to the authority of the Commis- 
sioner to assess the tax or as to the légal ity of the tax which he assessed. 
It is claimed, however, that the défendant, in uridertaking to collect the 
tax, was acting without color of authority; that his acts were purely 
mlnisterial and in no way involved the exercise of discrétion. 

By section 1305^ title XIII. of the act of 1919 (Comp. St. Ann. Supp. 
1919, fS^i/?c1, Tt is proviHr<^: 

"Sec. 1305. That ail administrative, spécial, or stamp provisions of law, 
iiicluding the law relating to the assessment of taxes, so far as applicable, 
are hereby extended to and made a part of this act, and every person liable 
to any tax imposed by this act, or for the collection thereof, shall keep sueh 
records and render, under oath, such statements and retnrns, and shall com- 
|ily with such régulations as the Oommissioner, with the approval of the 
Secretary, may from time to time prescribe." 

By section 404, title IV, of the act of 1919 (section 6336%e), it is 
provided : 

"Sec. 404. • • * The Commissioner shall make ail assessments of the 
tax under the authority of esisting administrative spécial and gênerai pro- 
visions of law relating to the assessment and collection of taxes." 



72 281 FEDERAL REPORTER 

By section 3182 of the Revised Statutes (Comp. St. § 5904), it is 
provided : 

"Sec. 3182. The Commissioner of Internai Revenue is hereby authorized 
jnid required to make the inquiries, déterminations, and assessments of ail 
taxes and penalties imposed by this title, or aceruing nnder any former in- 
fernal revenue act, where such taxes hâve not been duly paid by stamp at 
the time and in the manner provided i^y law, and shall certify a list of such 
a.ssessiuents when niade to the proper coUeetors respectively, who shall pro- 
ceed to coUect and aecount for the taxes and penalties so certified," etc. 

And sections 3183, 3184, and 3187 (sections 5905, 5906, 5909) pro- 
vide: 

"Sec. .318.3. It shall be the duty of the eollectors, or their deputies, In their 
respective districts, and they are authorized, to eoUect ail the taxes imposed 
by law, however the same may \>e designated," etc. 

"Sec. 3184. Where it is not otherwise provided, the collecter shall in 
person or by deputy, within ten days after receiving any list of taxes from 
the Commissioner of Internai Revenue, give notice to each person liable to 
pay any taxes stated therein, to be left at his dwelling or usual place of 
l)usiness, or to be sent by mail, statlng the amount of such taxes and de- 
manding payment thereof. If such person does not pay the taxes, within ten 
days after the service or the sending by mail of such notice, it shall be thu 
duty of the colleçtor or his deputy to collect the said taxes with a penalty of 
five per centum additional upon the amount of taxes, and interest at the rate 
of one per centum a month." 

"Sec. 3187. If any person liable to pay any taxes negJects or refuses to pay 
the same within ten days after notice and demand, it shall be lawful for 
the colleçtor or his deputy to collect the said taxes, with flve per centum 
additional thereto, and interest as aforesaid, by distraint and sale, in the 
manner hereafter provided, of the goods, chattels, or eCCects, ineluding stocks, 
securities, and évidences of debt, of the person delinquent as aforesaid," etc. 

By section 1307, title XIII, of the act of 1919 (Comp. St. Ann. 
Supp. 1919, § 637iy2g), it is provided: 

"Sec. 1,307. That in ail cases where the method of coUectlng the tax im- 
posed by this act is not speciflcally provided in this act, the tax .shall l)e 
collected in such manner as the Commissioner, with the approval of the 
Secretary, may prescribe," etc. 

See article 116 of the Régulations for remédies prescribed for col- 
lection of tax. 

Thèse provisions of law vested the Commissioner of Internai Reve- 
nue writh authority to assess the tax in question and to certify the 
same in his list to the défendant for collection, whose duty it was to 
proceed and collect the tax in accordance with his precept. The Com- 
missioner, in issuing his list to the défendant for the collection of the 
tax, necessarily determined that the tax was due and payable, that no 
postponement of the time of payment had been granted, and that the 
défendant should proceed forthwith to collect it. It appears by article 
90 of the Rules and Régulations issued by the Commissioner, with the 
approval of the Secretary of the Treasury, construing section 406, that 
the estate tax is due and payable one year from the date of death, and 
by article 93 that the time of payment is to be extended only in case 
the Commissioner finds that pavment of the tax one year from the 
date of death would impose undue hardship upon the estate. It can- 
not, therefore, be well claimed that the défendant, in proceeding under 
his precept and demanding payment of the tax, was not acting unde" 
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color of authority or of his office ; the Commissioner of Internai Reve- 
nue having, in the exercise of his gênerai jurisdiction and with the ap- 
proval of the Secretary of the Treasury, determined that the tax was 
due and payable at the end of one year from the death of the décèdent 
and issued his list or precept for its collection. Moore v. Miller, supra, 
5 App. D. C. 430. 

If, under section 406 and the Régulations, the tax is due and payable 
at the expiration of a year from death, where no postponement has 
been granted, tlien the provisions of sections 406 and 408 are entirely 
consistent with one another, and there is nothing in either section in- 
compatible with action by the coUector, upon receipt of the list, in 
forthwith demanding payment of the tax under section 3184, and, if it 
is not paid, issuing a distraint warrant and enforcing collection by dis- 
traint under section 3187. 

Indeed, it is quite probable that the correct interprétation of section 
406 is that the tax is due and collectible one year after decedent's 
death, in the absence of a postponement of the tirne of collection for 
cause shown; that, if no postponement from the due date i s procured, 
payment is demandable forthwith, with the right to invoke the usual 
remédies for its collection; that if a postponement is obtained for 180 
days, and the tax is paid on or bef ore the expiration of that time, no 
interest charge is to be made; that, if the tax is not paid on or before 
the expiration of the postponed period of 180 days, then interest for 
tjie 180 days is to be added to the tax, and, under section 408, the col- 
lecter is thereupon to proceed to collect the tax and avail himself of 
the usual remédies, unless the time of payment is further delayed or 
extended by the Commissioner ; that section 408. by requiring the col- 
lecter, if the tax has not been paid within the 180 days àfter it is due, 
to then proceed to collect it under the provisions of gênerai law, etc., 
unless there is reasonable cause for further delay, recognizeS there 
has been a previous delay in its collection and that it was for cause, 
the cause provided for in section 406; and that section 408 is not ni 
conflict with section 406 as to time of collection, but supplementary 
thereto and in harmony therewith. We do not, however, find it neces- 
sary to construe the law. 

The only case called to our attention in which a court has granted 
an injunctlon restraining fédéral officiais in the collection of a tax 
since section 3224 was enacted in 1867, is Frayser v. Russel], 3 Hughe's, 
227, Fed. Cas. No. 5,067. But an examination of that case discloses 
that what the collector was asserting to be a tax was not a tax ; that the 
collector had attempted to assess the tax himself, whereas, under sec- 
tion 3371 of the Revised Statutes (Comp. St. § 6180), it was made the 
duty of the Commissioner of Internai Revenue to make the assessment 
and certify the same to the collector. As the Commissioner of Internai 
Revenue had not assessed the tax and certified it to the collector, the, 
latter had neither a tax to collect nor color of authority for its collec- 
tion. . 

■The decree of the District Court is reversed, and the case is remand- 
ed to that court,- with directions to enter a decree of dismissal, with 
costs in this court and the court below to the appellant. 
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PAGE, Collecter of Internai Revenue, v. POLK et al. 

(Circuit Court of Appeals, First Circuit. May 17, 1922.) 
No. 1544. 

1. Appeal and error (g=978l(7)— Liability for costs entltles oollector of internai 

revenue to décision on merits after payment. 

Where the lower court granted an injunction restraining a collector 
of internai revenue from enforcing payment of an estate tax until one 
year and 180 days after the deatli of testator and taxed the costs of 
the suit against him, the liability for costs ëntitles the collecter to a déci- 
sion on the merits on appeal, even though in the meantime the period spec- 
ified had expired, and the tax had been paid. 

2. Internai revenue ®=328 — Collection of estate tax cannot be temporarily en- 

Jolned. 

Notwithstandlng Revenue Act Feb. 24, 1919, § 406 (Comp. St Ann. 
Supp. 1919, § 6386%g), providing for interest on an estate tax if not 
paid within one year and 180 days after decedent's death, and section 408 
(section 633<$%i), requiring the collecter, if the tax is not paid within one 
year and 180 days, to proceed to coUect it or commence appropriate pro- 
ceedings in any c-ourt, the collecter cannot be enjoined from proceeding to 
coUect the tax after it becomes due by the expiration of one year after 
the date of the death and before the expiration of the 180 days in addi- 
tion to the year. 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island ; Arthur L. Brown, Judge. 

Suit in equity by Frank L. Polk and others, as executors, against 
Frank A. Page, indiytdually and as Collector of Internai Revenue, to 
enjoin temporarily the collection of a tax assessed against an estate. 
From a decree granting the injunction as prayed (276 Fed. 128), de- 
fendant appeals. Reversed and remanded, with directions to dîsmiss 
thebill. 

Harold A. Andrews, Asst. U. S. Atty., of Providence, R. I., for ap- 
pellant. ; 

Selden Bacon, of New York City, for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judg;e. This is an appeal from a final decree 
of the District Court for Rhode Island in a suit in equity brought by 
Frank L. Polk and the United States Trust Company of New York, 
executors of the estate of Joséphine Brooks, against Frank A. Page 
individually and as collector of internai revenue for the district of 
Rhode Island, restraining the latter from collecting a tax assessed 
against the estate. 

The complainants are citizens of New York, and the défendant is a 
citizen of Rhode Island. Joséphine Brooks died August 17, 1920. 
The complainants duly filed their return setting forth the value of the 
estate, and the Commissioner of Internai Revenue assessed thereon a 
tâx of $24.5,787.67, under title 4 of the Revenue Act of February 24, 
1919 (40 Stat. at Large, p. 1096). The jurisdiction of the District 

^z^FoT other cases see samè topic & KBY-NUMBBR m ail Key-Numbered Digeste & Indexes 
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Court, as a fédéral court, is based on the ground of diverse citizen- 
ship and that the amount involved exceeds $5,000 exclusive of inter- 
est and costs ; also on the ground that the suit is one arising under the 
internai revenue laws of the United States. 

There is no controversy as to the legality or amount of the tax assess- 
ed against the estate. The complainants contend that, under section 
408 of the act of 1919 (Comp. St. Ann. Supp. 1919, § 6336%i), they are 
given a year and 180 days after their testatrix's death in which to pay 
the tax, even though the Commissioner of Internai Revenue had not 
extended the time of payaient under section 406 (section 633634g) for 
180 days after its due date, and that the défendant was not authorized 
to enforce its collection by distraint or otherwise until after the expira- 
tion of 180 days; that, in violation oî this right, the défendant, pre- 
tending to act in his capacity as collector, on the 28th day of September, 

1921, and before the 180 days had expired, notified the complainants 
that, unless the tax was paid within 10 days, he should proceed to col- 
lect the same, with costs, by seizure and sale of property; that, under 
section 408 of the act of 1919, the collector is prevented from coUect- 
ing the tax by distraint or otherv.ise within 180 days; and that the 
threatened seizure, if carried out, would hâve been unauthorized and 
an act not done by him in his officiai capacity or with color of law. 
They further contend and allège in their bill that if, to avoid such 
threatened distraint, they at this time paid the tax, they would be rem- 
ediless in law, as they had the privilège, under section 406, of paying 
the tax at any time down to February 13, 1922, without interest. It 
was also alleged in the bill that the payment of the tax at the time of 
the commencement of the suit rather than on February 13, 1922, would 
subject the estate to loss of interest on the money during the intérim in 
excess of $5,000, and would subject the estate to the difficulty of con- 
verting the assets into cash for immédiate payment of a large sum of 
money. But it appears in the final decree that it was stipulated in open 
court that the complainants had, at the time of the commencement of 
the suit and at the time of entering the decree, assets in their hands 
sufficient to meet the tax, and that the loss which tliey would bave sus- 
tained by the payment would bave been the interest on the tax, unless 
they were able to recover it back from the United States. 

It was decreed: 

That the payment of the tax uas "not retiiiired by law or compellaWe by 
di.stralnt until one year and 180 days after the death of Joséphine Brooks, 
which occurred on the ITth day of Augnst. 1!>20" ; that payment of the tax 
"at the time of the filing of the original bill herein, instead of in February, 

1922. * * • would bave subjeeted the estate * * * to loss of interest 
on the money so paid during the intérim amoimting to a sum in excess of 
.$5,000 ; and that if, to avoid the threatened distraint, the plaintiffs should 
themselves pay such tax prior to February 13, 1022, they would be remediless 
in the law." 

It was further decreed : 

That the défendant, his agents and servants, be permanently restrained 
"from making or attempting to make any seizure, distress or distraint of the 
property of the complainants * * * until the expiration of the 13th day 
of February, 1922 (but no longer)," and "that Ihe complainants recover of the 



76 281 FEDERAL EEPORTEE 

défendant, Frank A. Page individually, the sum of ?4G.ô4, their costs aud 
dîsbursements herein duly taxed." 

The bill of complaint was filed October 4, 1921. The final decree 
was entered December 27, 1921. A pétition for appeal and assignment 
of errors was filed January 27, 1922, and on that day the appeal was al- 
lowed and citation issued returnable to this court February 24, 1922, 
the service of which was accepted January 27, 1922. The record was 
filed in this court February 9, 1922. 

On February 10, 1922, the 180 days having nearly elapsed, the com- 
plainants paid the collector of internai revenue the tax in question. 

When the case came on for hearing in this court, the appellees (com- 
plainants) moved to affirm the decree or dismiss the appeal on the 
ground that, the tax having been paid, the questions presented by the 
appeal were académie. The appellant objected, and now contends that 
the case should be considered on its merits, and the decree reversed 
on the authority of our décision of March 21, 1922, in Nichols v. Gas- 
ton et al., Executors (C. C. A.) 281 Fed. 67, that no other course can 
properly be taken, as costs were awarded against him in the court be- 
low, which he has paid. 

[ 1 ] Costs having been decreed against the appellant, f rom which he 
would be relieved if the decree should be reversed, we think the case 
must be considered on its merits. Matter of Application of Martin v. 
W. J. Johnston Co., 128 N. Y. 605, 27 N. E. 1017. 

[2] The facts in this case, so far as they relate to the right of the 
appellees to restrain the appellant from collecting the tax, djffer in 
no respect from those considered by us in Nichols v. Gaston et al., 
Executors, supra, in which it was held that the injunction was improp- 
erly issued. We see no occasion for receding from the views there ex- 
pressed, and are of the opinion that the appellees' motion should be de- 
nied, the decree of Ihe District Court reversed, and costs awarded the 
appellant in this court and in the court below. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with directions to enter a decree dismissing the bill, 
with costs to the appellant in this court and in the District Court. 

ANDERvSON, Circuit Judge (concurring). Sitting as District Court 
on January 9, 1922, the case of Gaston v. Nichols came before me. It 
then appeared that the issue in that case was not distinguishable from 
the issue in the présent case, in which, on November 17, 1921, Judge 
Brown had filed a careful opinion. 276 Fed. 128. It seemed plain 
that the question was one of substantial public importance that ought to 
be determined speedily by the Court of Appeals. 

Manifestly it would hâve been of no practical use for me, sitting as 
District Court, to hâve studied the problem and formed and expressed 
an opinion agreeing or disagreeing with Judge Brown's views. Ac- 
cordingly, in order to speed the cause, without hearing the question 
argued, I ruled, pro forma, as Judge Brown had ruled ; the parties 
agreeing to co-operate in every practical way in obtaining an early 
hearing in this court. 
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On this appeal in Page v. Polk I hâve for the. first time considered 
the question and examined the authorities. My views accord with the 
décision of this court in Nichols v. Gaston and in the instapt c^se. : 
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(Circuit Court of Appeals, Second Circuit. Marcli 13, 1922.) 
Nos. 144-147. 

1. Collision (^=373— Steamship collidlng with anchored vessel presumptively at 

fairit. 

A steamsliip, coming into collision with an anchored vessel, is pre- 
sumptively at fault. 

2. Collision <;=369, 73— Vessels in motion required to keep out of way of vesseis 

at anchor, and hâve burden of showing themselves free from fault. 

Vessels in motion are required to keep out of the way of vessels at 
anchor, and the latter are without fault, unless it appears that the col- 
lision was the resuit of unavoidable accident, anU, if the latter, the rule 
is that a vessel in motion must exonerate herself from blâme by showing 
that It \vas not within Ber power to prevent the collision by adopting any 
practical précaution. 

3. Collision (S=>7I (2)— Vessel collidlng with anchored vessels in ice floe in the 

narrows held at fault. 

A steamship, weighing anchor on the ebb tide and coming in contact 
with ice floe, without full head of steam or proper lookout, in the Nar- 
rows, and collidlng with anchored vessels, Ji-eld to hâve failed to prove 
unavoidable accident, so as to overcome the presumption as to fault. 

4. Collision <@=37 1(3)— Anchored vessel held not at fault in collision. 

An anchored steamer, which was struck by steamship in the Narrows, 
h-eld not at fault for having failed to véer her chain. 

5. Collision <@=>7I (2)— Steamer, fouling anchored vessel, held llable for colli- 

sions caused between other vessels. 

A steamer, which was at fault in a collision with an anchored vessel 
in the Narrows, was liable for injuries to other anchored vessels, caused 
by the breaking of the anchor chain of the lirst vessel, which drifted down 
on the ebb tide and fouled the others. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libels in admiralty by the Grâce Steamship Company against the 
steamship Gulf of Mexico, the Gulf Refining Company, claimant, and 
the steamship Corning, the Standard Oil Company of New Jersey, 
claimant; by the French Overseas Corporation against the steamship 
Gulf of Mexico, the Gulf Refining Company, claimant, the schooner 
Kirkcudbrightshire, Thomas L,aw & Co., claimant, and the steamship 
Corning, the Standard Oil Company, claimant; by Thomas Law & 
Co. against the steamship Corning, the Standard Oil Company of 
New Jersey, claimant, and the steamship Gulf of Mexico, the Gulf 
Refining Company, claimant; and by the Gulf Refining Company 
against the steamship Coming, the Standard Oil Company of New 
Jersey, claimant. From decrees in favor of libelants, the steamship 
Corning and its owner appeal. Affirmed. 

®=For other cases see same topic & KBY-NUMBBR In ail Key-Numbered DIgeata & Indexes 
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Kirlîn.WooIsey, Campbell, Hickox & Keating, oî New York City 
(Robert S. Erskine, of New York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (C. Andrade, Jr., 
of New York City, of counsel), for appellees Grâce S. S. Co. and 
French Overseas Corporation. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark and Charles E. Wythe, both of New York City, of coun- 
sel), for appellee Gulf of Mexico. 

Haight, Smith, Griffin & Deming, of New York City (James Mc- 
Kown, Jr,, of New York City, of counsel), for appellee Thomas Law 
&Co. 

Before ROGERS and MANTON, Circuit Judges, and AÙGUS- 
TUS N. HAND, District Judge.' 

MANTON, Circuit Judge. Thèse four suits were heard together, 
and considered ija une opiriion below, and we shall deal with them hère 
in one opinion. 

On January 31, 1918, tlie steamship Corning was at anchor on the 
anchorage grounds off Staten Island. She ïeft her anchor about 3 or 
4 o'clock in the morning, and while turning to pass down through the 
NarrowS, out to sea, encountered ice which, she says, diminished her 
headway and madç her unmanageable. She swepfdownstream some- 
what broadside, until her starboard quarter fouled the bow of the 
ship Gulf of Mexico. This was a loaded tank steamship, which had 
been allowedto anchor some distance âstern of the Corning. Ahead 
of the Corning and on hfer starboard bow, some 400 feet, lay a schoon- 
er, and abreast of the schooner, to. the east, lay a sailing ship, both at 
anchor. The Charles Pratt was anchored abreast of the Mexico on 
her starboard side, between 600 and 800 feet away. Astern of the 
Mexico \VaS ' thé Santa Paula {libelant Grâce Steamship Company's 
vessel). The schooner Kirkcudbrightshire was owned by the appellee 
Thomas Law & Co., and the schooner Malcolm Baxter, Jr., was owned 
by the libelant French Overseas Corporation. The latter was anchored 
ofif.to the Santa Paula's port quarter; the Kirkcudbrightshire being 
somewhat ahead of the Baxter, which was further to port. The weath- 
er was clear ; the w;ind light and northwest. The tide was ebb, running 
about 1^ to 2 knots. It was the intention of the master of the Corning 
to proceed across the bows of the Mexico and the Pratt and into the 
channel. 

The officer of the Mexico observed the masthead light and green 
.light of the Corning some 700 to 1,000 feet away, proceeding on a 
course to pass safely. There was no danger of collision imminent, or 
such as to cause appréhension., The third officer left the deck in charge 
of the quartermaster, who was on watch, going in temporarily, and 
when he returned he observed the Corning about 100 feet away on a 
course to çross the Mexico's bow from port to starboard. He ran for- 
ward with the quartermaster to pay out anchor chain, but not intime 
to avoid the' collision. When the vessels struck, the Corning's star- 
board quarter struck the Mexico's bow, shoving her stem from port 
to starboard. The Corning continued on scraping the Mexico's boW 
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until her stem got about 100 f eet off the Mexico's starboard bow, when 
the Corning found herself in danger of collision with the Pratt. She 
dropped her anchor and put her engines full speed astern, backing 
into collision with the Mexico a second time, and this time part- 
ing the Mexico's starboard anchor chain and breaking her adrift. The 
Corning then put her engines ahead and cleared the Mexico, but in 
coming to anchor collided with the Pratt. 

After this second collision, the Mexico's port anchor was let go and 
the chain paid out slowly, in order to bring her up. Orders were given 
to the Mexico's cngine room to get her engines ready, but before this 
could be donc the Mexico dragged down into collision with the Santa 
Paula. The Mexico's stem was against the Santa Paula's right port 
bow. The Mexico could not use her engines, because the situation 
was dangerous, and it was impossible for the Santa Paula to let go 
her port anchor. The Mexico continued paying out chain, both vessels 
dragging under the influence of the strong ebb tide, and the Mexico's 
port side struck up against the bow of the Kirkcudbrightshire and Bax- 
ter, Jr. At slack tide, tugs were obtained and the Mexico was pulled 
adrift from the other vessels. Large awards hâve been made for thèse 
damages against the Corning. She has been held solely at fault. She 
seeks to escape this liability, contending that thé ice floe was primarily 
the cause of the séries of collisions, and that this excuses her. Ap- 
pellant further contends thât the Mexico and Santa Paula failed to co- 
operate in avoiding the collision or mitigating the damages, and are, at 
least partly, at fault. 

[1, 2] The Corning came into collision with an anchored vessel, and 
is presumptively at fault. It was a clear night, and there is no daim 
of a foui berth. Vessels in motion are required to keep out of the way 
of vessels at anchor, and the latter are without fault, unless it appears 
that the collision was the resuit of unavoidable accident. If the latter, 
the rule is that a vessel in motion must exonerate herself from blâme 
by showing that it was not within her power to prevent the collision 
by adopting any practical précautions. The Virginia Ehrman v. Ag- 
nese, 97 U. S. 309, 24 L. Ed. 890; Granité State, 70 U. S. (3 Wall.) 
310, 18 Iv. Ed. 179; The Bridgeport, 81 U. S. (14 Wall.) 116, 20 L. 
Ed. 787.' 

[3] When the Corning started on her voyage, it was necessary to 
pull up on her anchor chain, bringing herself within a short distance, 
about 150 feet, from the stern of the two sailing vessels anchored to the 
northward of her. To clear thèse vessels, she dropped back and then put 
her engines ahead under a hard aport helm, in order to swing clear and 
pass through the sterns of the sailing vessels, the Mexico and the Pratt, 
anchored to southward. There was plenty of navigable water between 
thèse sailing vessels, but the Coming seaks to be excused because of a 
heavy floe of ice which she encountered, which caught her on her port 
side. The testimony pf her third assistant engineer and the entry in 
the engine scrap log show that the engines were not full of speed ahead 
for more than four minutée. They were put full speed astern about 
3:44, ône minute befôre the collision with the Mexico, which oçcurred 
at 3 :45. To overcome this ice, it was essential that the engines be kept 
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f ull speed ahead! It appears that her engines were put full speed astern 
at the very moment when they should hâve been kept full speed ahead. 

This was not adopting the précaution which practical navigation dic- 
tated. Further than this, it appears that she did not carry a lookout at 
the time. To leave the anchorage grounds, passirig betweeh the Mexico 
and the Pratt, was not an improper maneuver. The ebb tide was 
strong, but its influence could hâve been overcome, if proper allowances 
had been made for it. The Corning could hâve dropped back a little 
with the tide to give her more room, and then proceeded ahead, angling 
against the tide, which was continuously setting her down, heading to 
pass close astern of the sailing ships to the northward and eastward 
of her. When entirely clear, her helm hard aport, she could hâve 
swung around and gone down the channel. This would carry her to 
the northward of both the Mexico and the Pratt. Therefore what she 
did brottght about disaster. Aftei- her anchor was hove up, she fell 
back to clear the vessels ahead ; but, instead of angling into the tide 
to give a wide clearance' to the vessels astern, she kept under the port 
helm, broadside to the tide, which swept her down onto the Mexico. 
Then, when collision was unavoidable, she shipped the helm hard to 
starboàrd and tried to- shape her into the current. But she would not 
answer the helm. If shé had shaped into the curtent sooner, ghe would 
hâve done so safely. Then to starboàrd her helm at the eleventh hour 
placed her in a worse situation. This had the efifect of thrpwing her 
astern to starboàrd and against the bow of the Mexico. 

The pilot's testimony is not in accord with this. , He says he went 
astern of the Corning to clear the vessels on her bowj then came ahead 
and ported to clear his ship's stern and steady her yp after she cleared. 
She passedi the:stern of the sailing ship a distance of 200 feet, going 
up to the northward, and that the helm was kept starboàrd up to the 
collision, ànd that the ice floe did not strike the Corning until she was 
clear of the sailing ship; but in either case there was no reason, why 
the Corning should not hâve avoided the collision which occurred. 
The pilot's explanation total ly fails to account for the collision. After 
striking the bow of the Mexico with her starboàrd quarter, the Corning 
continued mdving ahead and found herself bearing down on the Pratt 
anchored abreast of the Mexico, some 500 to 800 feet to the eastward, 
and in order to chêck her headway and avoid collision with the Pratt, 
she let go her port anchor and, putting her engines full speed astern, 
acquired considérable sternway, and came. into collision with -the Mex- 
ico a second time, with sufficient force to break thp latter vessel adrift. 
For this the Corning i$ likewise at fault. 

It is conceded that the Corning h^d no lookout. Considering the 
severity of the weather, the likelihood of ice floes being in the vîcinity, 
prudent navigation, should haye indicated to the pilot of the Corning 
the necessity of having one on watch so as to report ice flops. Neither 
the chief engineer nor the boatswain were on the forecastle head after 
moving up the port anchor. Neither could act as lookouts, for they 
were engaged in making it fas.t, ànd. no one was stationed for that pur- 
pose. Under thèse circunistances, we thiiîk the. Corning was guilty of 
iault in failing to.have a lookout properly stationed. The Coamo (C. 
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C. A.) 267 Fcd. 686; The J. W. Wonson, 239 Fed. 857, 153 C C. A. 3 ; 

D, L. & W. V. Central R. of N. J., 238 Fed. 560, 151 C. C. A. 496. 
After tbe first collision with the Mexico, the Corning should hâve 

dropped her anchor. The port anchor had just been hoved up and the 
chief officer and boatswain were enga^ed in stowing it. They : may 
hâve let it go a few seconds and that, together with the Corning's en- 
gine, would undoubtedly hâve obtained control of the vessel. This 
safeguard was net resorted to or attempted until after the, collision 
with the Mexico and the Corning was about to coUide with the Prâtt. 
The anchor was successfully used to avoid collision with the Pratt, and 
it is a fair assumption to say, that, if it had been used befôre the second 
collision, it would hâve been equally as efficient: in àvoiding the -.cdli- 
sion with the Mexico. 

We also think the Corning was clearly at fault for starting out, un- 
der the prevailing ice conditions, withoUt a f ull head of steam. The évi- 
dence preponderates in support of the claim that the Corhing did not 
hâve a full head of steam. The chief engineer and first assistant were 
not éxamined, nor was the engine log produced, and the failore tQ do 
so weakens very materially the Corning's case. ISTo satisfactory ex- 
planation is ofïered for their and its nonproductiôn. Thèse coijditions 
make it plain that the Corning is not excused from collisiqtîs on the 
theory of inévitable accident. We think the Corning has failed to 
point out and prove inévitable accident. Her navigation and , f aults 
above referred to point to négligence on her part. In re Reichert Tow- 
ing Line, 251 Fed. 214, 163 C. C. A. 370. 

[4] Nor do we think the Mexico may be charged with fault and 
therefore share in sustaining damages. It is charged that the; Mexico 
was at fault, in that she did not veer her chain, and because the;third 
officer of the Mexico was absent from the deck. The claim of the ap- 
pellant thàt the Mexico could hâve avoided the collision by veering 
her chain, is based upon the factthat in each instance the respective 
vessels failed to clear one another' by slight margins. That accident or 
incident cannot aid the Corning. If anything, it may be urged that 
the Mexico had less reason.for alarm tintil the last moment. The Mex- 
ico had a lookout, on the bridge who was attentive to his duties and 
was at anchor. There was nothing that required a particularly alert 
lookout. There was ample room, if the Corning was properly handled, 
to get out of the anchorage without riskof collision with other vessels. 
The authofities are numerou.s where, under similar circumstances, an- 
chored vessels had been relieved of liability. Lind v. Penn., 139 Fed. 
233, 71 C. C. A. 359; The Beaverton (D. C.) 273 Fed. 539;, The Udy 
Franklin, 2 Low. 220, Fed. Cas. No. 7984; The Ceylon Maru (D. C.) 
266 Fed. 396; The Pocahontas, 235 Fed. 116, 148 C. C. A. 610. 

[5] As to the second collision, it is contended that the Mexico should 
hâve paid out chain, so that the Corning could back across her stem ; 
but nobody could be charged with reasonably expectingr, after the Corn- 
ing had once collided with the Mexico, that she would put her engines 
fui! speed astern and back into coltision with her agam. After the sec- 
ond collision, it was discovered that the Mexico's anchor chain had been 
broken and the ship sent adrift. Then the port anchor was let go at 
281F.— 6 
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oncé, and efforts were made to check the Mexico. About 35 fathoms 
of chain had been paid out and the Mexico continued dragging astern. 
The officers in charge did everything reasonably to be expected to avoid 
a collision with the Santa Paula, but when the chain was checked, the 
Mexico had about 45 fathoms out. There was no opportunity to use 
her engines. There was steam, but it would hâve taken about 10 min- 
utes before the engines could be turned over and the time between the 
second collision with the Corning and that with the Santa Paula was 
estiriiated at about 5 minutes, during the time the Mexico was falling 
down with the tide. The port anchor could not, under thèse circum- 
stances, hâve been let go immediâtely. 

It cannot now be disputed that reasonably safe navigation indicated 
the necessity of paying out slowly and checking the Mexico as she went, 
using the anchor as a drag to check the weight until sufficient chain 
was out for the anchor to hold. The force of the collision with the 
Corning pushed the bow of the Mexico off to port, and she came down 
angling, instead of stemming the tide. Then the Mexico fetched up 
on the Santa Paula's bow and the latter dragged with her and the 
Mexico swung around on the Santa Paula, her stem sliding down the 
Santa Paula's port side until it reached a point almost abreast of the 
bridge. A line was run f rom the stem of the Mexico to the side of the 
Santa Paula to check her and to minimize the damage. It would not 
hâve been advisable for either fehip at this time to use its engines, for to 
do so, while thus locked together and dragging, would hâve caused 
more damage. It was while thus interlocked, and before they could 
clear one another, that the Mexico sagged down against the Kirkcud- 
brightshire, which vessel fouled the funnel and rigging of the Mexico 
with her jib boom, and while they were ail thus together, the three sag- 
ged down on the Baxter, whose headgear got afoul of the Mexico and 
caused further damage. The direct and proximate cause of this séries 
of collisions was the f ault of the Corning. Therie were no intervening 
causes which in any degree assisted in the original faults of the Corn- 
ing. Therefore the direct and proximate cause of the collisions to 
the varions vessels and the resulting damages flow from the Ccming's 
faults, and she alone should be held liable. Her faults were adéquate 
in themselves to account for ail the collisions. They are sufficient to 
account for each resulting disaster, and if there were any reasonable 
doubt, it could, with propriety, be resolved against the Corning. City 
of N. Y., 147 U. S. 72, 13 Sup. Ct. 211,, 37 L. Ed. 84; The Oregon, 
158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943. 

We see no error in the resuit below. The decrees are affirmed. 
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JEWELER'S CIRCULAR PUB. CO. v. KEYSTONE PUB. CO. 

(Circuit Court of Appeals, Second Circuit. February 6, 1922.) 

No. 188. 

1. Copyrights <s=35-^"Directory'' of trade-marks can be copyrighted. 

A compilation of the trade-marks of tlie varlous flrnis engaged in the 

■ jewelry and allied trades is a directory, which is not llmited to a llst of 

the inhahitants of a city, town, etc., which may be copyrighted under 

Copyright Act March 4, 1909, § 5, subd. A (Comp. St. | 9521), authorizing 

copyright of books, includlng dlrectories and other compilations. 

2. Copyrights <s=>5— Prohibition of copyrighted trade-marics does not prohibit 

copyright of compiiation of trade-marl(s registered in Patent Office. . 

The provision of Copyright Law June 18, 1874, that prints or labels 
designed to be used for any other article of manufacture shall not be en- 
tered under the Copyright Law, but may be registered in the Patent Office, 
which was not repealed by Copyright Act March 4, 1909 (Comp. St. |§ 
9517-0524, 9530-9584), does not prohibit copyright of a directory or 
compilation of the several trade-marks used by persons and flrms engaged 
in jewelry and allied trades. 

3. Copyrights i@=> 16— LIterary skill or originallty Is not necessary for copyright. 

The rigiit to copyright a book on which one has expended labor does not 
dépend nn whether the raaterials which he has coUected consist of mat- 
ters which are publicl Jurls, or whether such materials show literary 
skill or originallty, either in thought or In language, or anything more 
than industrious collection. 

4. Copyrights <@=359— Subséquent compiler cannot use copyrighted compilation of 

trade-marks to save work of Independent compilation or classification. 

A subséquent compiler of a directory or compilation cannot niake use 
of a copyrighted compilation, for the purpose of saving himself labor of 
making an independent sélection or classification. 

5. Copyrights is=>83— Evidence held to show Infringement of copyrighted directory 

of trade-marks. 

Evidence that defendant's compilation of trade-marks of individuala and 
flrms engaged in the jewelry business followed the same classltieation 
as plaintifTs copyrighted compilation, reproduced errors In plalntifTs 
compilation, and dlsclosed similarity in arrangement and language, luelA 
to show défendant had infringed plaintiff's copyright, by copying the ma- 
terial from hls compilation, instead of going to the original sources. 
8. Copyrights €=353— Copying matter Is test of infringement of "copyright." 

The correct définition of a copyright Is the sole right of multiplying 
copies, which means that copyrighted matter must not be copied. 

[Ed. Note. — For other définitions, see Words aud Phrases, First and 
Second Séries, Copyright.] 

Hough, Circuit Judge, dissenttng. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in equity for infringement of a copyright by the Jeweler's Cir- 
çular Publishing Company against the Keystone Publishing Company. 
Decree for plaintiff (274 Fed. 932), and défendant appeals. Affirmed. 

Certiorari denied 258 U. S. —, 42 SupJ Ct. 464, 66 I^. Ed. . 

Olney & Cpmstock, of New York City (Robert C. Beatty, of New 
York City, of counsel), for appellant. 

W. H. Swenarton, of New York City, for appel lee. 

£=>For other cases see same toplc & KBÎ'-NUMBER in ail Key-Numbered Disests à Indexe* 
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Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This suit is brought to restrain the in- 
fringement of copyright No. 391,804, granted to the plaintifï, dated 
February 15, 1915, for a compilation entitled "Trade-Marks of the 
Jewelry and Kindred Trades." It is alleged to be infringed by the 
defendant's pubHcation entitled "The Jewelers' Index," published in 
October, 1920. The plaintifif's publication is sold generally to the jew- 
elry and kindred trades at the price of $5 a copy, and some thousands 
of copies hâve been so sold in such trades. The defendant's publica- 
tion, on the other hand, is distributed without charge to the same trades. 
It has printed on the cover : 

"This Index is loaned, not sold. It remalns the property of the Keystone 
Publishing Company, and mnst be returned in order to receire the new édi- 
tion." 

It contains 610 pages, and is a larger volume than the plaintifif's, 
which only contains 326 pages. It is alleged that this fact has already 
imdermined, and will undermine, unless restrained, the sale of the 
plaintifif's publication, and will destroy the market for any new supplé- 
ments or new éditions thereof, as well as irreparably injure the good 
will and réputation which the plaintifif has acquired over a period of 
more than half a century with its advertisers and customers. 

The complairit allèges that the défendant, in preparing, compiling, 
and printing its book, entitled "The Jewelers' Index," has, as a substi- 
tute for and in lieu of a resort to original sources, unfairly used and 
pirated the results of the plaintiff's labor and expenditures, as set forth 
in the plaintifif's copyrighted book, and has incorporated such results in 
its (defendant's) publication, so that defendant's publication is to a 
very large extent the product of the plaintifif's original work, merely 
rewritten as to form, and with minor changes, omissions, and additions 
made by défendant, so as to conceal the fact that defendant's book was 
the product of the plaintifï's original work; that défendant, instead 
of resorting to original sources for illustrations and représentations of 
marks, both registered and unregistered, and other important and use- 
ful information of interest to the jewelry and kindred trades, has to 
a very large extent obtained the same from the plaintifif's copyrighted 
book. 

The answer dénies that its book is an infringement of the plaintiff's 
book. It dénies that it has unfairly used or pirated the results of the 
plaintiff's labor or expenditure as set forth in the plaintiff's copyrighted 
book, and it dénies that it has incorporated such results in its publica- 
tion, and dénies that its publication is to any extent the product of the 
plaintiff's original work. It dénies that, instead of resorting to original 
sources for illustrations or représentations of trade-marks, registered 
or unregistered, or other important or useful information of interest 
to the trades, that it has to any extent obtained the same from the 
plaintiff's copyrighted book, and it dénies that it has availed itself of 
any of the plaintiff's original work, and the défendant dénies that it 
has published any of the plaintiff's original work as its own original 
work. 
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The court below has entered a decree holding the copyright valid 
and infringed. It directs that a perpétuai injunction be issued enjoin- 
ing the respondent from selling or distributing the Trade-Mark Section 
of the Jewelers' Index, published by it in October, 1920, or from print- 
ing, publishing, or vending of any other compilation of trade-marks 
which shall contain any fac simile or colorable copy or reproduction 
which shall be made from any trade-mark illustrations contained in 
the plaintiff's copyrighted boofc. The decree also contains the other 
usual provisions inserted in such decrees, and provides for an account- 
ing and the payment of damages. 

[1] The Century Dictionary defines a directory as: 

"A book containiiiK an alphabetlcal list of the inhabitants of a city, town. 
district, or the like, with tlieir occupation, place of Inisiness, and abode." 

That is one kind, and perhaps the most usual kind, of a directory, 
the one with which most people are familiar; but a city directory is 
not the sole kind of a directory. There are, among others, téléphone 
directories, social directories, business directories, and trade-mark 
directories. The plaintiff's directory is a direcfory of trade-marks. 
It was first published and copyrighted in the year 1896. It has passed 
through several éditions. The third édition, published and copyrighted 
in 1915, is the one involved in this suit. 

It was at one time intimated in certain judicial opinions that direc- 
tories were not entitled to copyright. But the law is now well establish- 
ed to the contrary in England. Kelly v. Hooper, 1 Y. & C. C. C. 197 ; 
Kelly V. Morris, L. R. 1 Eq. 696; Morris v. Ashbee, L. R. 7 Eq. 33; 
Lamb V. Evans,_[1893] 1 Ch. Div. 218; Morris v. Wright, L. R. 5 
Ch. A. 279. It is equally well-established law in this country. Trow 
Directory Printing & Book-Binding Co. v. Boyd (C. C.) 97 Fed. 586 ; 
Williams v. Smythe (C. C.) 110 Fed. 961; Trow Directory Co. v. 
United States Directory Co. (C. C.) 122 Fed. 191 ; Sampson & Mur- 
dock Co. V. Seaver-Radford Co., 140 Fed. 539, 72 C. C. A. 55 ; Hart- 
ford Printing Co. v. Hartford Directory & Publishing Co. (C. C.) 146 
Fed. 332. And in Bleistein v. Donaldson Lithographing Co., 188 U. 
S. 239, 250, 23 Sup. Ct. 298, 47 L. Ed. 460, Mr. Justice Holmes, writing 
for the court, speaks of directories as being capable of copyright. 
Whatever doubt may hâve existed on the subject under the earlier acts, 
if any can be said to hâve existed, was ended by the action of Congress 
in enacting the Copyright Act of March 4, 1909 (Comp. St. §§ 9517- 
9524, 9530-9584), for section 5 of that act, in subdivision A (Comp. 
St. § 9521), in specifying the works in which copyright can be claimed, 
expressly names directories. Its language is : 

"Books, including composite and cyclopedie works, directories, gazetteers, 
and other eompilation.s." 

The plaintiff's publication, being clearly a directory, was unquestion- 
ably copyrightable, and the plaintiff's copyright was a valid copyright. 
The fact is not material that it contains a compilation of trade-marks, 
and that a single trade-mark is not the subject of copyright. 

[2] Error is assigned in overruling the following exception to the 
spécial master's report: 
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"(2) In that the spécial master has erroneously found that the plaintif? has 
a copyright upon illustrations of trade-marks publislied in its said book, 
whereas the Copyright Law of the United States forblds the copyright of 
snch illustrations of trade-marks.; It providlng that 'no prints or labels de- 
signed to be used for any other atticle of manufacture shall be entered under 
the copyright law, but may be registered in the Patent OfBce.' U. S. Com- 
piled Statutes, 1918, Compact Edition, § 9517a." 

The Copyright Law of 1874 (18 Stat. 78, c. 301) provided as fol- 
lows : 

"The words 'engraving,' 'eut,' and 'print' shall be applied only to pictorinl 
illustrations or Works connected with the fine arts, and no prints or labels 
designed to be used for any other articles of manufacture shall be entered 
under the Copyright Law, but may be registered in the Patent Office." 

The above provision of 1874 was not repealed by the Act of March 

4, 1909, and it remained the duty of the Patent Office to register ail 
prints which were required to be registered in that office under the act 
of 1874. See 28 Opinions of Attorney General, 116, 120. 

But the question involved in this case does not arise under section 

5, K, of the act of 1909, which recognized the right to copyright "prints 
and pictorial illustrations." If the trade-marks which are found in the 
plaintifï's book are not prints and pictorial illustrations, entitled to be 
copyrighted, but are such as are to be registered in the Patent Office, it 
is not décisive of the question involved herein. The court below as- 
sumed that the trade-marks contained in the plaintifï's pubHcation, be- 
ing designed for use on articles of manufacture, could not be copy- 
righted, but correctly regarded that fact as altogether immaterial. 

The défendant insists that an illustration of a trade-mark, originated 
by another and the sole property of a manufacturer or jobber, is a mère 
copy of a mark having a set or standard form, and is not the subject of 
copyright. Any one who reproduces it is coniined of necessity to the 
reproduction of the work of another. Such reproduction contains, he 
says, no éléments of originality, and leaves no room for artistic treat- 
ment, and cannot be copyrighted. The défendant relies upon Royal 
Sales Co. v. Gaynor, 164 Fed. 207, in which the Circuit Court of the 
United States for the Southern District of New York held that the 
copyright of a book did not cover a monogram of a campaign badge 
described therein. In that opinion it was said that the validity of the 
copyright of the book was not questioned, but that "the monogram was 
not a 'eut, print or engraving,' " within the meaning of the only words 
of the copyright law at ail appropriate to it, "because it was not a pic- 
torial illustration 'connected with the fine arts,' " as required by the 
Copyright Act of June 18, 1874. That, however, was the case of a sin- 
gle print, and, if correctly decided,"does not touch this case." 

But the Gaynor Case, in holding that the monogram was not a "eut, 
print or engraving,"' because it was not a pictorial illustration connect- 
ed with the fine arts, may be difficult to reconcile with the décision in 
Bleistein v. Donaldson, 188 U. S. 239, 23 Sup. Ct. 298, 47 t. Ed. 460, 
to which it makes no référence. In the Bleistein Case the court, re- 
ferring to the Copyright Act, said that the act provides that "in the 
construction of this act, the words 'engraving,' 'eut' and 'print' shall 
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be applied only to the pictorial illustrations or works connected with the 

fine arts," and added: 

"We see no reason for taking the words 'connected wltli the fine arts' as 
<iualifying anything except the word 'works.' " 

The Gaynor Case also appears to be in conflict with J. H. White v. 
Shapiro (D. C.) 227 Fed. 957, Da Prato Statuary Co. v. Giuliani Statu- 
ary Co. (C. C.) 189 Fed. 90, and National Cloak & Suit Co. v. Kaufman 
(C. C.) 189 Fed. 215. 

The défendant also relies upon J. L. Mott Iron Works v. Clow, 82 
Fed. 316, 27 C. C. A. 250, decided by the Circuit Court of Appeals in 
the Seventh Circuit. The publication involved was a trade' catalogue 
containing a collection of photographie illustrations of bathtubs, foot 
baths and other bathroom appliances. The court held it was not the 
subject of copyright, because it was an advertisement, and also because 
it was without œsthetic value. It is perhaps enough to say that that 
case was decided upon a line of reasoning which has been expressly 
rejected by the Suprême Court in a subséquent décision, to which we 
shall ref er in a moment. The theory of that décision rested on the as- 
sumption that mère advertisements, whether by letter press or by 
picture, are not within the protection of the copyright law. But in 
Bleistein v. Donaldson, supra, the court, reversing the court below, 
held that chromolithographs used as advertisements of a circus were 
entitled to the protection of the copyright laws, and it declared that a 
picture is "none the less a subject of copyright that it is used for an 
advertisement." As respects the sesthetic argument the court said: 

"If they rthe pictures] eoinmand the interest of any publie, they hâve a 
commercial value — It woiild be bold to say that they hâve not an œsthetic 
and edueational value — and the taste of any publlC' is not to be treated with 
contempt." 

The case of Hamilton Mfg. Co. v. Tubbs Mfg. Co., 216 Fed. 401, 
is also relied upon. That case was decided in the Circuit Court for 
the Western District of Michigan, in 1908, and therefore prior to the 
adoption of the présent Copyright Act. It appears to hâve been 
trought, not to restrain the violation of a copyright, but to restrain un- 
f air compétition and to protect trade secrets. It was declared that the 
fact that défendant, in making its catalogue, copied cuts and descrip- 
tive matter, relating to articles which it might sell, as well as complain- 
ant, from the complainant's catalogue, as well as from those of other 
manufacturers, did not entitle the complainant to an injunction. No 
référence is made in the opinion to the Bleistein Case. And for that 
matter we find no allusion to that case in the def endant's brief , although 
it submitted one containing 70 printed pages. As waS pointed eut in 
the master's report : 

"A man's name, his occupation, his place of blli^'incss, and hls résidence 
are none of tlieni subjpcts of copyright." 

But, if a man compiles a book corrtaining such information about the 
résidents of a particular place, he may, as we shall see, copyright it as 
a whole, noWifhstanding the fact that the separate parts of which it 
is composedtare not copyrightable. The plaintifï's work contairis 1,250 
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trade-mark illustrations, and the fact that each one of them, taken 
alone, might not be copyrightable, fails to establish the proposition that, 
taken together, they may not be copyrighted. In Lamb v. Evans, supra, 
which was a case in the Court of Appeal, Lindley, L. J., said : 

"I do not myself see the diffleulty in a publisher's liaving a copyright in a 
slieet of advertisements. I do see a diffleulty lu his huving a copyright in ono 
advertisement, because, as Mr. Justice Chitty polnted eut, that miglit prevent 
the advertiser Irom republishing his advertisement in another paper, whi(;li 
is absurd. But to say that it follows, from that, that the proprietor, say of 
the Times, has no copyright in a sheet of advertisement, so tliat he cannot 
restrain anybody from copying that sheet, appears to me a very différent 
proposition." 

Bowen, L. J., expressed the same opinion : 

"It Is perfectly true that each separate advertisement may not hâve Ixî- 
come in its separate form, as a distinct entity, the copyright of tlie plaintifC ; 
liut he stlll might hâve a copyright in respect of tlie colloeation and concaténa- 
tion of the advertisements, just as, I telieve, the proprigtors of the Times 
M'ould hâve copyright in a sheet of advertisements." 

And Kay, L. J., appeared to share in the opinion thus expressed. 

[3] The right to copyright a book upon which one lias expended 
labor in its préparation does not dépend upon whether the materials 
which he has collected consist or not of matters which are publici juris, 
or whether such materials show literary skill or originality, either in 
thought or in language,,or anything more than industrious collection. 
The man who goes through the streets lOf a town and puts down the 
names of each of the inhabitants, \vith. their occupations and their 
Street number, acquires material of which he is the author. He pro- 
duces by his labor a meritorious composition, in which he may obtain 
a copyright, and thus obtain the exclusive right of multiplying copies 
of his work. 

An excellent illustration is afforded by the décision of the House of 
Lords in Walters v. ;Lane, L. R. [1900] A. G. 539. In that case the 
House of Lords held that a reporter, who took down in shorthand 
speeches delivered by Lord Roseberry on public occasion and published 
them in a volume, was entitled to a copyright in them. In his opinion 
in the Walters Case Lord Chancelier Halsbury thought the case anal- 
ogous to that of the maker of a directory: 

"If the producer of such a boolî ean be an author within the meaning of 
the act, I am unable to understand why the labor of reproducing spoken words 
into writing or print, and lirst publishing it as a book, does not make the 
person who has so acted as much an author as the person who writes down 
the nàmes and addresses of the persolis who live in a particular. street." 

In 1866 in Kelly v. Morris, supra, which was the first of the Ehglish 
directory cases, the then Vice Chancellor Wood, who subsequently be- 
came Lord Chancellor Hatherly, said (page 701): 

"The défendant has been most completely mistaken in what he assumes to 
be his right to deal with the labor and property of owners. In the case of a 
dictlonary, map, guidebook, or directory, when there are certain common 
objects of information which must. If described coiTectly, be described lu 
the same wordS, a subséquent compiler is bound to set about doing for hlm- 
sejf that which the flrst compiler has done. In case of a roadbook, he must 
count the milestones for himself. In the case of a map of a iewly diseover- 
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«'d island (the illustration put by Mr. Daniel), he must go through the whole 
l)rocess of triangulation, just as if he had never seen any former map, and 
generally he is net entitled to take one word of information previously pub- 
Hshed, withont independently working eut the matter for himselî, so as to 
arrive at the same resuit from the same common sources of information, and 
the only use that he can legitimately make of a previous publication is to 
verify his own caleulations and results when obtained. So in the présent 
tase the défendant could not take a single Une of the plaintitt's directory for 
the purpose of saving hlmself labor and trouble in getting his Information. 
The défendant, from his description of the way in which he had in the first 
instance compiled his 'Business Directory' seems to hâve known exactly vphat 
he might do. No doubt the expense of procnring information in a legitimate 
way is very great. The défendant himself has told us so, and also that It 
was not for some years that he was able to make it pay. But the défendant 
goes on in his affldavit to propound a most extraordinary doctrine as to the 
vight of publiclty in the names of private résidents, who had, as he expressed 
It, 'giveh their names for publie use.' What he has done has been just to 
copy the plaintiff's book, and then to send out canvassers to see if the in- 
formation so copied was correct. If the canvassers did not flnd the occupier 
of the house at home, or could get no answer from hlm, then the information 
copied from the plaintiff's book was reprînted bodily, as if it was a question 
for the occmpier of the house merely, nnd not for the compiler of the préviens 
directory. Further than tins, the défendant tells us that he had a number 
of new agents, and that one of them had performed his part of the work 
carelessly, thus at once showing how easy it would be, on the System adopted 
by the défendant, for any négligent agent to send back his list ail ticked as 
if correct, without having taken the trouble to make a single in(iuiry." 

In Morris v. Ashbee, supra, an injunction was obtained by the pub- 
lisher of "The Business Directory of London" against the pubHsher 
of a somewhat similar directory. It was held that the directory had 
been infringed, in so far as the compilation and arrangement of the 
advertisements and names of traders were taken from the plaintiff's 
directory. Vice Chancellor Gifïard, citing Kelly v. Morris, said (page 
40): 

"In a case such as tbis, no one has a right to take the results of the labor 
nnd expense inouri'ed by another for the puriiose of a rival publication, and 
thereby save himself the expense and. labor of working out and arriving at 
Ihese results by some independent road. If this was not so, there would be 
praetieally no copyright in such a work as a directory. Moreover. it is not 
necessary for me to define the extent to which the défendants might hâve 
gone, or may go, in using the plaintiff's directory. What I hâve to détermine 
is whi^ther they could lawfully do what they actually did. Now it is plain 
that it could not be lawful for the défendants simply to eut the slips which 
they hâve eut from the plaintiff's directory and insert them in tljeirs. Can 
it, then, be lawful to do so because, in addition to doing this, they sent 
persons with the slips to ascertain their correetness? I say, clearly not. 
Thon, again, would their acts be rendered lawful because they got payment 
and authority l'or the insertion of the names from eaeh individual whose 
names appeared in the slips? .A.nd to this I again answer, clearly not. The 
simple upshot of the whole case is that the plaintiff's directory was the .source 
from which they compiled very materiâl parts of theirs, and they had no 
right so to resort to that source. They had no right to make the results 
arrived at by the plaiutiff the foundation of their work, or any materiâl 
part of it ; and this they bave done." 

The correetness of the rule laid down in the above cases has been 
recognized in the subséquent English décisions. Morris v. Wright, 
supra; Scott v. Stanford, L. R. 3 Eq. 718; Cox v. Land and Water 
Journal Co. 9 Eq. 324; Pike v. Nicholas, L. R. 5 Ch. 251; Hogg v. 
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Scott, L. R. 18 Eq. 444. In Morris v. Wright, supra, the Vice Chan- 
celier reviews Kelly v. Morris, supra, and Morris v. Ashbee, supra, 
respecting the law as to directories, and says that in thèse cases the in- 
fringers had virtually and bodily copied from the prior book: 

"They had copied from the very slip, and ail they had done was to take 
the sUp and Verify it, and nothlng else. In the late case of Pllfe v. Nicholas, 
supra, we had this: Two rival worlîs were published with référence to the 
same subject-matter, and we thought certalnly that the défendant had been 
guided by the plaintifTs book more or less to the authorities which the plain- 
tiffi had eited ; but It was a perfeetly legitlmate course for the défendant to 
refer to the plaintiff's book, and if, taking that book as his guide, he went to 
the original authorities and compiled his book from them, lie made no unfnlr 
or improper use of the plaintiff's book ; and so hère, if the fact be that Mr. 
Wright used the plaintiff's book In order to guide hlmself to the persons on 
whom it would be worth his while to call, and for no other purpose, he made 
a perfeetly legitlmate use of the plaintiff's book." 

Counsel for défendant appear to attach great importance to the case 
of Mofïat V. Gill, 86 Law Times, 465. They speak of "the rule" laid 
down in that case, and which they profess to find in the foUowing pas- 
sage : 

"You cannot, where another man has compiled a dlrectory, slmply take his 
sheets and reprint them in your own. You are entltled. talcing the sheets 
with you, to go and see whether the exlsting (acts eoncur with the descrip- 
tion in the sheets, and, if you do that, you may publish the resuit as your 
own." 

And in the same connection counsel refer to the fact that this court 
in Edward Thompson Co. v. American Law Book Co., 122 Fed. 922, 
924, 59 C. C, A. 148, 62 L. R. A. 607, quoted the above passage in the 
opinion then rendered. Mofïat v. Gill was decided by the English 
Court of Appeal in 1902. It was not a case relating to directories, and 
what was said on that subject appears in the opinion pronounced by 
one of the three judges, each of whom stated his opinion. The question 
which the case decided was that the défendant, who had published an 
annotated édition of one of Shakespeare's plays, had infringed an an- 
notated édition of the same play published by the plaintiff. In the 
course of his opinion the Master of the Rolls said : 

"But counsel .lustlfled annexing another man's quotatlons on the ground 
that you may follow an indication glven in another book as to the place 
where you wlll find authorities; that you hâve the right to consult them. 
and that ail the défendant Mr. Marshall does, being dlrected by a référence 
to a particular quotation, is to go and look to the author, and see whether 
the quotation corresponds with the text, and, if so, the text being common 
property, he is at liberty to annex that quotation. I cannot admit that for a 
moment. He rather suggested that It was justified by the cases relating to 
directories, which say that,' though you cannot, where another man has com- 
piled a directory, slmply take his sheets and reprint them as your own, you 
are entltled, taking the sheets with you, to go and see whether the exlsting 
facts eoncur with the description in the sheets, and if you do that you may 
publish the resuit as your own. Certainly ; but are you at liberty to apply 
the same principle to a séries of quotatlons. • * • " 

We do not understand from the passage quoted that the Court of 
Appeal was in that summary fashion undertaking to overrule some- 
what elaborate and caréfully considered décisions on the subject of 
the copyright of directories, and was doing so without mentioning the 
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décision, and in a case dealing with a totally différent icind of publi- 
cation. Moreover, if in the publication of a directory giving the names 
of ail the inhabitants of a place, with the street and number where each 
person résides, another, who simply takes the sheets and goes and sees 
for himself whether the facts concur with the statements in the sheets 
and publishes the results, without copying from the sheets, he does 
what the English courts hâve recognized his right to do. In so doing he 
has not taken one word of the information previously published with- 
out independently working out the matter for himself, and he arrived 
at the same resuit from the same common sources of information. And 
this the cases say he lêgitimately can do, so long as he does "not take 
a single line of the plaintiff's directory for the purpose of saving him- 
self labor and trouble in getting his information." 

The law in this country seems to be fairly in accord with the rules 
laid down in England. The English cases of Kelly v. Morris, supra, 
of Morris v. Ashbee, supra, and Morris v. Wright, supra, are referred 
to approvingly by the Suprême Court in International News Service 
V. Associated Press, 248 U. S. 215, 244, 39 Sup. Ct. 68, 63 L. Ed. 211, 
2 A. L. R. 293. In Edward Thompson Co. v. American Law Book 
Ce, 122 Fed. 922, 59 C. C. A. 148, 62 L. R. A. 607, decided by this 
court in 1903, the complainant, who was the publisher of two ency- 
clopaedias, claimed that the défendant, who was the publisher of an- 
other encyclopaedia, infringed its copyright. The act of the défendant 
which was complained of was that it put into the hands of its editor 
lists of ail the cases bearing upon a given subject, including the cases 
found in complainant's books. The list of complainant's cases con- 
tained authorities not found in the digests. The original reports were 
examined by the editor, and if the cases were found applicable they 
were cited by him in support of his article; if not, they were re- 
jected. It was not pretended that a word of the complainant's text 
was copied. Indeed, the défendant 3id not permit any of its editors 
to open the complainant's books. The only use made of the list of the 
cases furnishéd was as a guide to the volumes where the cases were re- 
ported. The court stated the question presented as follows : 

"Is a copyrighted law book Infringed by a subséquent work on tbe same 
subject, where the only accusation against the second author is that he col- 
lected ail available citations, including those found in the copyrighted work, 
and, after examlning them in text-books and reports, used those which he con- 
sidered applicable to support his own original text?" 

The court held that the question should be answered in the négative. 
To hold otherwise, it was said, would extend the law of copyright be- 
yond its présent bounds. 

In West Publishing Co. v. Edward Thompson Co., 176 Fed. 833, 
100 C. C. A. 303, decided by this court in 1910, the publisher of the 
Fédéral and other Reporters charged the publisher of an Encyclopaedia 
of Law with an infringement of its copyright. The court below dis- 
missed the bill, but this court modified the decree by the direction to 
refer the cause to a master to détermine the amount of the damages 
sustained. We held that the copying or paraphrasing of the syllabi 
from a copyrighted report of law cases by a subséquent publisher of 
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a similar report or a digest constituted an infringement o£ the copy- 
right, whether by so doing he saved Hterary work or merely mechani- 
cal labor. At the same time the court said that a writer of a law text- 
book might use a copyrighted digest of décisions, and might copy lists 
of cases therefrom, to assist him in running down the cases, and that 
such use was a fair one, and within the purpose for which the digest 
was sold. 

[4] The right of a publisher of a subséquent directory to use mate- 
rial in a prior directory came before Judge Wallace in the Circuit 
Court for the Southern District of New York in List Publishing Co. v. 
Keller, 30 Fed. 772, decided in 1887. The rival publications in that 
case were "society" directories purporting to give the names of those 
persons in New York City who were supposed to be people of fashion. 
The complainant claimed that its copyrighted directory, "The List," 
was infringed by defendant's directory, the "Social Register," and 
asked for an injunction. The complainant was held entitled to the in- 
junction. Judge Wallace stated the rule laid down in Morris v. 
Wright, heretofore quoted. He then said: 

"It is not neeessary to adopt this statement iinqualifleclly, but it is safe 
to say that the compiler of a gênerai directory is not at llberty to copy any 
part, however small, of a prevlous directory, to savé himself the trouble of 
collecting the materlals from original sources. Otherwise, as the matter of 
rival publications of this klnd is identical, there would be practically no 
copyright in such a book. It is not neeessary or reasonable to apply so strict 
a rule to publications like the présent. They are designed to provide a cata- 
logue, In convenient form, of the names and addresses of a seleeted class of 
eligible persons. They are original to thé extent that the sélection is original. 
Their commercial value dépends upon the judgment and knowledge of the 
author respeeting the social standing and society relations of a limlted class 
of the gênerai public. When the sélection is made, each compiler must of 
necessity reproduce the same names and addresses, so far as the sélections 
coïncide, and must arrange them in alphabetical order. ïhe law of copyright 
only requires the subsetiuent compiler to do for himself that whlch the flrst 
compiler bas done. The same sources of original information are open to 
each. Either of the présent parties could lawfnlly use the gênerai city di- 
rectory to obtain the correct addre.sses of the seleeted persons; nor is it doubt- 
ed that the défendant had the right to use the complainant's book for the 
purpose of verifying the orthography of the names. or the correctness of 
the addresses, of th" persons seleeted. But If the défendant ha.s used the 
I>ist to save himself the trouble of raaking an independent sélection or classi- 
fication of the persons whose names appear in the Social Register, although 
lie may hâve done so only to a very limited extent, he bas Infringed tlie com- 
plainant's copyright." 

The conclusion we bave reached, and it was the conclusion of the 
.spécial master and evidently concurred in by the District Judge, is that 
the doctrine announced by Judge Wallace in the List Case states the 
rule to be applied in the case of a trade directory, such as the one which 
the défendant is alleged to hâve infringed. Tested by that rule, the 
défendant has infringed. 

Tn Sampson & Murdock Co. v. Seaver-Radford Co., 140 Fed. 539, 
72 C. C. A. 55, decided by the Circuit Court of Appeals in the First 
Circuit, the suit was brought by the publisher of a directory of the 
city of Boston against thé pubHsher of a similar directory published in 
the following year, on the ground that the second publication infringed 
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the copyright of the first. It appeared that the défendant, after com- 
pleting its original can.vass for nâmes, had copied on slips from com- 
plainant's directory such riames; there printed as it had not obtained in 
its own canvass, with the information given about them, and with such 
slips as a guide verified them by sending canvassers to the addresses 
given therein, and, when found correct, reprinted the same without 
altération in its own directory. This was held to be an infringemènt. 
[5] We corne now to the facts relied upon to make out infringemènt. 
We think the record is fuU of the most persuasive évidence of the 
flagrant infringemènt by the défendant of the plaintiff's copyright v^^ork. 
THè évidence is vëry fully stated by the master in his report and in hîs 
apperidix thereto. He states that he has "a very strong impression that 
the plaintiff's book was not used, as such bocks hâve so frequently 
beea used, to locate the names of persons in the trade, who might hâve 
heen overlooked by defendant's canvasser's." The défendant used 
clippings from the plaintiff's book. He eut the pictures of the trade- 
marks from the plaintiff's book, and sent them to the persons or fîrms 
whose trade-marks they purported to be, and inquired whether they 
were correct. The master in his report says: 

"From what has been set forth above, .«ind wliat Is found In the Appendlx, 
the conclusion i.s reached that down to Mareh 26, 1920, there had been no 
real effort to coUect, at its source, the trade-mark information necessary for 
an Index such as defendant's; that to coUect such information at first hand 
by independent and persistent inquiry of the owners of the marlis woiild hâve 
involved much time and trouble on the part of those seleeted to coUect it, and 
that, when collected in the form in which it existed at the source, much of it 
would requlre still more time and trouble to put it in such shape that in- 
dlvidual designs could be transferred to the surface of the métal plate. Such 
work had been done in the préparation of plaintiff's book. The first real in- 
dependent effort of défendant, at the common source of information, was to 
exhibit the resuit of plaintiff's work and in substance to ask îf such resuit 
was correct. An affirmative answer would enable défendant to prépare its 
eut, without the doing of a substantial amount of work, which plaintiffi had 
done." 

The record is full of instances in which the défendant has simply 
copied the trade-mark illustrations which it found in plaintiff's wotk, 
using the clipping to produce the eut from which the mark is printed 
in the infringing book. That in itself makes out the infringemènt com- 
plained of, But that is not ail. The évidence also shows the following 
facts, which plainly indicate the further use which the défendant made 
of the plaintiff's book: 

(1) That there are numerous instances where manufacturers furnish- 
ed défendant with additional information regarding their trade-marks, 
or mentioned additional marks which they were then using, or referred 
to a différent classification from that in which they appeared in the 
plaintiff's book' ail of which information the défendant disregarded, 
and copied into his book just the information which appeared in the 
plaintiff's ' book. 

(2) That in a large number of cases défendant has reproduced in 
his book thé ttade-marks of rnanufacturers which appear in the plain- 
tiff's book, although no one representing the défendant evercalled or 
solîcited from such rnanufacturers any trade-mark information what- 
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€ver, although thèse manufacturers were within easy access and in 
communities or neighborhoods as to which communities defendant's 
représentatives testified they had canvassed, so that it would hâve been 
possible to call upon them, if it had been the intention of défendant to 
make a canvass of the original sources for trade-mark information. 

(3) That in a number of instances addresses are given as they ap- 
pear in the plajntiff's book, although the addresses were wrong at the 
time the défendant began th« work of compilation on its book, owing 
to removals from one place of business to another. 

(4) That in a number of instances, in which the names of manu- 
facturers appear in the plaintiflf's book out of alphabetical order, the 
same names appear out of alphabetical order in the defendant's book. 

(5) That in a number of instances names of manufacturers appear- 
îng in the plaintiff's book are reproduced in the defendant's book, al- 
though prior to the compilation of the latter such manufacturers had 
gone out of business. 

(6) That in a number of instances the défendant has published in 
his book old firm names, followed by présent firm names and by the 
word "successors," although the predecessors had been out of business 
for many years. An illustration is found in the following, which ap- 
pears in the defendant's book : "Cutler & Granberry Succeeded by 
J. A. & S. W. Granberry." This is exactly as it appeared in the plain- 
tiflf's book, and it is the only instance in the defendant's book in which 
the words "succeeded by" appear. In ail other instances the word 
"successors" is used, as where it is.used by the plaintiff. 

(7) That the cases where the plaintiflf in its book has misspelled or 
inverted the names of the manufacturers the same mistake has been 
made in defendant's .publication ; as "Champenios & Co." instead of 
"Champenois & Co.," and "O. C. Delong" instead of "O. C. De Long." 

(8) The production in the infringing book of identical groups of 
trade-mark illustrations, showing identically the same position and the 
same spacing between each individual illustration, and also between 
columns of illustrations. 

(9) The fîrst half of the classifications adopted by the défendant in 
its book, though arbitrary, are almost identical in name and order of 
succession with the classifications which the plaintiflf used in its book. 

The plaintifï insists, and we agrée in that view of the matter, that 
it is almost impossible to conceive of two individuals working inde- 
pendently and arriving at practically the same classification. Not only 
is it almost inconceivable that two individuals would arrive at the same 
classification, but it is certainly more than a coincidence, particularly 
where there are so many possible combinations, and where it is shown 
that the trade arranges thèse groups ip,-,so many différent ways, that 
they should arrange the principal classes practically in the same order, 
without one copying the work of the othpr, 

[6] It thus appears beyond any manner of doubt that défendant has 
infringed upon the plaintiflf's: copyright. The correct définition of copy- 
right is that given by Lord Cranworth in Jefïerys v. Bposey, 4 H. L. 
C. 815, where he said that the true définition of "copyright" is the sole 
right of multiplying copies. That means that you must not çopy mat- 
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ter copyrighted. No one can legally take the results of the labor and 
expense which another has incurred in the publishing of his work, and 
thereby save himself "the expense and labor of working out and ar- 
riving at those results by some independent road." The défendant un- 
dertook tp save himself the labor and expense of arriving at his re- 
sults by an independent road. 

The record is full of instances of the defendant's copying. As to the 
proof of the fact as found in the copying of blunders we content our- 
selves with quoting from the leading case of Lawrence v. Dana, 4 
CHff. 1, 15 Fed. Cas. 57, No. 8,136, in which Mr. Justice Clifford, 
speaking of the presumption arising from identity of inaccuracies, said : 

"Instances quite numerous are also given where clérical and typographical 
errors and pecullarlties, includlng spécial translations, are reproduccd in 
the édition prepared by the respondent, and the court is reminded in argu- 
ment that cases liave arisen where the strongest proof of copying consiated 'in 
the coïncidence of errors.' Jeremy, Eq. Jur. 322. Where the question is 
whether the défendant, in preparing his book, had before him and copied or 
iraitated the book of the plaintiff, it is manifest, says Jlr. Curtis, that this 
kind of évidence is the strongest proof, short of direct évidence, of which the 
fact is capable. Curt. Copyr. 255 ; Murray v. Bogue, 1 Drew. 367 ; Splers 
V. Brown, 6 Wkly. Rep. 353. Other authorlties may be cited where the 
presumption arising from the identity of inaccuracies Is carrled much further, 
and where it is held that, when a considérable number of passages are prove<l 
to bave been copied by the copying of the blunders in them, other passages 
which are the same with passages in the original book must be presumed, 
prima facie, to be likewise copied. though no blunders occur In them. Maw- 
man v. Tegg, 2 Buss. 394; Longman v. Winchester, 16 Ves. 269." 

In Callaghan v. Myers, 128 U. S. 617, 662, 9 Sup. Ct. 177, 32 L. Ed. 
547, which was a suit brought by the publishers of Freeman's Illinois 
Reports for the infringement of the copyright, Mr. Justice Blatchford, 
writing for the court and speaking as to the similarities existing be- 
tween the infringing and infringed éditions, says: 

"It may be added that one of the mo.çt significant évidences of infringement 
cxists frequently in the defendant's volumes, namely, the copying of errors 
made by Mr. Freeman." 

And in Frank Shepard Co. v. Zachary P. Taylor Publishing Co., 193 
Fed. 991, 993, 113 C. C. A. 609, this court declared that the proof of 
a considérable number of errors common to the plaintiflf's infrmged 
and defendant's alleged infringing publications created a prima facie 
case of copying by the défendant which it was bound to explain; and 
it was added : 

"The Inference from the unfair u.se of the eomplainant's work in thèse 
Instances of erroneoùs citations is that it was similarly used as to the cor- 
rect citations to an extent that cannot be determined." 

Decree afïîrmed. 

HOUGH, Circuit Judge. I dissent from what may be called the 
practical or business resuit of this case. The litigation is a trivial poth- 
er between two advertisers, and on thç facts might well hâve been rele- 
gated to law, where, as plaintiff received no provable damage, no case 
would hâve resulted. 
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I dissent from the treatment of trade-marks in their relation to copy- 
right. If (as is true) Jolin Doe cannot copyright his own trade-mark, 
he evidently cannot copyright a thousand other trade-marks belonging 
to as many other owners. Nor is this truth avoided by the f act that he 
calls his list of trade-mark reproductions a directory, nor by the addi- 
tional f urther f act that he can copy a directory. 

Assuming now (what no one doubts) that Doe cafl copyright a di- 
rectory, digest, or compendium of matters and things in themselves 
incapable of copyright, what is such copyright worth ? Nothing at ail, 
as a copyrighting per se of such things as trade-marks ; but it does 
protect the sélection, ordering, and arrangement of the pictured or 
printed material ; and infringement of such copyright consists, and con- 
sists only, in the copying of a material part of such sélection, etc. In 
this case there was no such material copying. 

I dissent, also, from the treatment of certain prior décisions of this 
court. In Thompson Co. v. American, etc., Co., 122 Fed. 922, 59 C. 
C, A. 148, 62 L. R. A. 607, and West, etc., Co. v. Thompson Co., 176 
Fed. 833, 100 C. C. A. 303, we held very directly that what is hère called 
"slipping" was a legitimate use of any publication of the directory, di- 
gest, or compendium variety. The trade-word "slipping" means cut- 
ting out of (say) plaintiff's directory, parts or "slips", giving the facts 
about some one man or thing or matter, and using such "slips" as guides 
for going even to the same original sources to obtain or verify the same 
facts for reproduction in (say) defendant's rival publication. But the 
practice was as plainly condemned in Sampson, etc., Co. v. Seaver, 140 
Fed. 539, 72 C. C. A. 55, a décision of the First Circuit. The two lines 
of opinion cannçt be used to uphold the judgment herein, although the 
endeavor seems to me to be made in the majority opinion. I adhère to 
the previous judgmBnts of this court. 

The full measure of this defendant's offending was and is that, 
through the laziness or incompétence of subordinates, there exist a 
few instances of the use by défendant of the "slip" material without in- 
vestigation, correction, or original effort of any kind. The matter is 
so trivial that, even assuming that equity was justified in giving some 
dëcree, it shocks fairness to award such extrême penalties as were 
meted out hère. 

If urther dissent from the treatment of three specified trade-marks, 
drawings of which plaintifï had inserted in its directory. Défendant 
submitted "slips" showing thèse trade-marks to the severâl proprietors 
thereof, whereupon said proprietors themselves made reproductions 
of their own marks and sent the cuts or dies of the same to the défend- 
ant, authorizing their insertion in defendant's publication. In respect 
of thèse three printings of trade-marks the master refused to find in- 
fringement ; but on exceptions by plaintiff the District Court overruled 
the master, and held the acts above set forth constituted infringement. 
It then entered the decree appealed from hère, in which it substantially 
defines the înfHhgement in the foUowing words, viz. : 

That défendant be enjolned . "from printing, publishing, or vending of any 
compilation of trade-marks which shall contain any fac simile or colorable 
copy or reproduction wliieh Shall be made from any trade-mark illustrations 
contained in the plaintlfC's said copyrlghted book." 
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I think this was plain error of law, in that it gave to an advertising 
trade list maker a proprietary interest in whatever trade-mark he chose 
to list. It makes the trade-mark owner, who thereafter reproduces 
his own trade-mark (using plaintiff's book for copy) an inf ringer ; and 
so much was triumphantly asserted at bar on behalf of the appellee. 

To ail this I do not agrée, and think it such error as should require 
reversai of tlie decree and remand of the case, with direction to enter 
a new decree in accordance with law and more consonant with the jus- 
tice of what is essentially no more than an advertising row of no im- 
portance. 



PAN-AMERICAN PETROLEUM TRANSP. CO. v. ROBINS DRY DOCK &. 

REPAIR CO. 

(Circuit Court of Appeals, Second Circuit. January 30, 1922.) 

No. CO. 

1. Bailment <s=3l4(l)— Repair contractor, not ' having made customary tests, 

must show test made was equally effective. 

Wliere the contractor, wiio made c-ertain repairs on a vessel delivered to 
it, including the overliauling of the electric telegraph, failed to mal^e the 
■ ' test of the telegraph after the repairs in tlie manner shown by the évi- 
dence to hâve been customary, It must show that the test it did make was 
equally effective, to enable it to avold liability for an accident resulting 
from a wrong connection of the telegraph, especially where the repairs 
were made during the war, so that tampering with the apparatus might 
hâve been anticipated. 

2. Evidence <@=>ll— Court judicially knows attempts to injure ships In port were 

made during the war. 

The court talées judicial notice that constant attempta were being tnade 
throughout the war to injure American ships, not only on the hlgh seas, 
but also in our own ports. 

3. Bailment (@=3 14(1 )—Deiiverlng ship to owner after repair with telegraph wires 

crossed is breach of contract to repair. 

Where a contractor to repair a steamship redelivered the vessel to the 
owners with the telegraph wires crossed, so that a signal to go ahead, 
sent from the bridge, indlcated astem in the engine room, the contractor 
breached hjs contract to perform the work aceording to good steamship 
practice and with workmanship of the best quality, whether the crossing 
of the wires .was due to the carelessness of the contractor's workmen, or 
was the mischievous act of some third person while the vessel was in the 
. contractor's possession, and while the wires were uninclosed. 

4. Bailment (@=>3I(I)— Repair contractor's possession presumed coextensive in 

time with viork. 

Where a vessel, was delivered to a contractor for repairs, it is presumed 
the contractors possession was coextensive in time with the work for 
which posse-ssion was surrendered to it, in the absence of any showing to 
the contrary. 

5. Bailmeiit <g=322— Of vessel for repairs held terminated only on removal 1rom 

contractor's dock. 

' A bailment' of the vessel to a contracter for repairâ was terminated 
\Vhen the owher of the vessel attempted to remove it from the contractor's 
dock, tliough the repairs were not then entirely completed. 
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6. BaJtment ®=33l(l)— Ballee for repairs has burdsn of proving defect Imme- 

ihediateiy after redellvery was not due t» his fault. 
Whëre an accident occurred to a vessel inimediately after Its redelivery 
' to thé owner by a contracter, who had been'repairing it, beeause the elee- 
tric telegraph on which the contracter had been working the night before 
was wrpngly adjusted, the burden Is on the eontractor to show it had done 
Its work properly and without négligence. 

7. Admiraity (g=>6l— Repair eontractor lieid to liave had exclusive possession of 

ship, notwltlistanding présence of its offlçers. 

Wh'éré' the allégation of the libel that the vessel was delivered into 
respondent's possession for repairs \*as espressly admitted by respond- 
ent's I leadiiig, the contracter cannot claiin it did not bave exclusive 
possession of the vessel during the progress of the work, merely beeause 
Bome of the officers of the ship remained on board while it was beiug 
repaired, so that the case does not fall within the admitted exception to 
the presumption of négligence where the bailee redelivers the goods in 
bad coridltrbn; recognized in cases where the bailèe's possession was not 
exclusive. 

8. Bailment (g=>i4(l)— Bailee to perform labor owes duty to take ordinary care 

of properly batled. 

A bailee to whom property le delivered to bave work performed thereon 
Is a bailee for reward, who owes the duty to take ordinary care of the 
property. bailed to him. 

9. Bailment (@=>l4(i)— Bailee for repair is required to use «kiii adéquate to his 

undertaking. 

Where skill la required in perfonning the bailèe's undertaking to re- 
pair, as in the case of work to be done on the electrical apparatus of the 
vessel, the bailee is eharged with engaging to use a degree of skill adé- 
quate to the performance of his undertaking. 

10. Bailment i&=>l4(l)— "Ordinary care" of bailee for repàlrs Is that which pru- 
dent man would use in iike oircumstances. 

The "ordinary care" required of a bailee for hlre is thàt which reason- 
ably may be expeeted of one In the given clreumstances, that degree ot 
care and prudence which discreet persons skilled In the business In hand 
would be likely to exercise under the same cireumstances. 

[Ed. Note: — For other deiluitions, see Words and Phrases, First and 
Second Séries, Ordinary Care.] 

H. Bailment 4S=33I(I)— Libel held based on breaoh of contract to repair, requir- 
ing respondent to prove performance. 

Where the libel alleged a vessel was delivered Into respondent's pos- 
session under respondent's agreement to exécute certain work, including 
the overhauling of the engine room teîegraph, according to good steam- 
ahip practice and with workmanship of the best quaUty, and the answér al- 
leged that respondent had completed Its contract fully, the recovery was 
not scught on the ground of the respondent's négligence, the burden of 
proving which would be on libelant, but on breach of contract, and; the 
libelant having proved the contract and the retum of the ship with the 
teîegraph out, pf adjv^tment, the burden was on respondent to prov» per- 
formance of its contract. ' -, 

12. Bailment <&=>3l(3)>-^Evidence held not to show lest of repairs was liiade In 
présence of ship's officers. 

Evidence that officers of the ship being repaired were on the vessel at 
the time the contracter made a test of the engine room teîegraph, but 
that such officers were not eharged with the care of the teîegraph «nd 
paid no attention to the test, except to ascertaln the e^se with which the 
handies would turn, held net to sustain the allégation of the ançwer that 
thé test was made in the présence of the ship's officers and to their satis- 
faction. 

«==>For otber cases see same toplc & KBY-NUMBGR In ail Key-Nu^mberêd DigesU & IndexM 
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13^ Baifment <@=s>l4(i)— Owner held not négligent in faiiing to test telegraph 
after redelivery of vessel. 

The owner of a vessel Is not precluded from recovering damages occa- 
sioned by the improper adjustment of the engine room telegraph im- 
mediàtely after the Tessel was redelivered to the owner, because the 
nsual test of the telegraph was not made prior to starting the vessel, 
sinee such test, whlch consisted merely of signaling to stand by and the 
reply thereto, would not hâve disclosed that the wires were crossed, and 
since the owner could assume that the contracter had properly performed 
his work. 

> ■ ■ ■ 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel in admiralty by the Pan-American Petroleum Transportation 
Company against Ihe Robins Dry Dock & Repair Company. From a 
decree dismissing the libel, libelant appeals. Reversed. 

Certiorari denied 258 U. S. — , 42 Sup. Ct. 589, 66 L. Ed. t— . ^ 

Btirlingham, Veeder, Masten & Fearey, of New York City (Charles 
C. Burlingham and Ray Rood Allen, both of New York City, of coun- 
sél) , for appellant. 

' 'Harrington, Bigham & Englar, of New York City (T. Catesby Jones 
and Vine H. Smith, ail of New York City, of counsel) , for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges; 

'ROGERS, Circuit Judge. This suit is brought to recover for a 
breâch (jf contract which is alleged to hâve been committed by the 
respondent in ils performance of certain repair work on libelant's 
steamer George E. Paddleford. The sum demanded is $56,115.31, with 
interest. The steJamship George E. Paddleford was owned by thé libel- 
ant, a corporation engaged in the petroleum business, and was em- 
ployed by it in that business. In March, 1918, the ship was in Tam- 
pico, and while there met with injuries which made it necessaty to 
make extensive repaîrs. But the making of thèse repairs was post- 
poned until the ship reaçhed New York, where she arrived under her 
own steam, but accompanied by a tug, about June 20th. 

The vessel was taken to the Robins dry dock in the Erie Basin for 
the purpose of having the repairs made; an agreement having been 
cntered into with the respondent to make them "according tp good 
steamship practice and with workmanship of the best quality," About 
four months were occupied in the making of thèse repairs, and a large 
number of the respondent's men were engaged upon the work. At 
times there were as many as 500 so employed. On November 2d the 
repairs on the ship had so far progressed that the libelant' resumed 
possession of the vessel and undertook to move her from the respond- 
ent's dock in the Erie Basin down to an anchorage off Stapleton. The 
repair work was not, however, entirely finished, and the ship did not 
hâve a full crew on board, and was in fact not in commission. With 
twQ or three tugboats alongside of her, she started out from the re- 
spondent's Pier2, where she lay head in. Two tugs were towing her. 
The captain of one of the tugs was on the bridge in charge of, the 

<S=3For other cases see same toplc & KHY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Opération. :Thc maîiêuver was to haul ihe steamer out clear oithe'pieï 
end, and with the aid of other tugs head her' roti'tid; so tHat'ïte'tfeuld 
pass' out tlirough tke gap. ' ' ;, ; ' '' ' , 

• Opposite Pier 2 -the steamship Gol^a layalongside' tjhe bre^Icvpter 
lieading to the southward. When the Paddleford was about half.way 
acrdss the basin, her stern pointing toward the'Golaa, the -caîMain, 
>^îshihg to check the' stéaitiier's sternway, orde.r^d" her eti^nefe'' 'fslow 
ahead." This was the fifst ordef of any sort given to the ,engï'nes. 
The sternway was not checked, and the captain gave the ordér "fuU 
âhead." ïnstfead ofgoing ahead, the ship went râjidlîy astcrni and/the 
tug captain at once prdered the engines stoppedi'and' ïioth uncho'rs rlet 
go: Tliese orders were ôlîeyéd, but before the Pàddlefordîs way coàld 
be stôpped she stru'ck the Golaa on the port 9Îde,'rBieriously- damaging 
the Golaa, and suffering some damage her self. ' "•- .: " • ,;>■>'> 

The sûperinténding engineer of the Hbelant coàipany, -who was' -bn 
thé'shîp at fhe time of the coUision, immediately: started. to , find .'çut 
What'the niatter was. He encountefed the captain of the ship, who, 
told him the engine had been put the wrong way, and togethe^ tjipv 
wjetit dowo at once to the engine room. This is an excei;pt frprarhis 
testimony: •;. ■ ,';,;, ,..;_■ ,,. 

"Q. Dld yau flnd out? A. We dldi after a few minutea ■ 

"Q. How did you flnd out? A. He said the order hàd been given on déck 

to go ahead, and that they ^lad gone asteni. 

' "Q. Tell us how' ybu foimd out What was the mtitter.i 4,^^611» tbeyiîfcld 

us dowh below that the telegraph was put either abpad or astern, 11^ couldfl't 

rèroember whlch, and I told them to leave it there until I wén^ up on tHe 

bridge.; .,..,; ;,'■. ; '■'_' '"■ ';' -■ '■:■ ' 

"9. Apd thén you went on the bridge yourself ? ' A. I went ©p tlie liridge 
in^aèlf^"'ànd found it waS the opposite direction to what.ïiiiiïd told tliem -to 
leaive it , dwwn below. Then I cajled dawn oh the Megrapii tp, tjje engine 
roppijajjd asked them if the indioator was still whete.I had left it, and they 
.said *.Yes,' and then I found that the, one on the bridgé was in the oiiposite 
direction. -" ; • - :> . ■ - 

"Q. Did you try It îurther?" A. Tes; I trled it further. , 

"Q; At différent points? A,., At every point on the dial. 

"Q. What did you flnd? À. We found that, wheh it sàid full. ahead on tlîe 
bridge, it said full astem down below." ;,.,■. 

The accident was an extraordinary one. A witness who had 26 
yeai;s" 'expérience ' as an engiîieer at sea, and had superintended the 
éonstruçtion of ships and the construction of telegraphs, was asked 
■Whether he had ever heard of an accident ^sîich as the one in. this case, 
where you threw the telegraph to full speed ahead and yôu got fuU 
Speed ast;ern on the engine roort^ telegfâph, and when you- threw the 
etiginie room telegraph full speed astern you got à full speed ahead on 
thé pilothbuse telegraph, and he replied that he had nôt. 

The libei alleged that the libelant delivered the George E. Paddle- 
ford';iïito the respbndent's possession about Jiily 2, 1918, under an 
agreemerit with the latter that it would, "aceordingto good steamship 
prâctice and with workmanship of the best quâlity,** exécute certain 
rèpâir work, and that it did not exécute the wotk' accôrdïng te* food 
èteamship practiée, nor with workmanship of the best quality. It ëet 
forth the circumstances of the collision with the steamer Golaa on 
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November 2, 1918, and averred that the collision was due solely to tlie 
breach of contract and négligence of the réspondent. It stated that a 
libel had been filed by the master of the Golaa against the Paddleford 
to recover the sum of $70,000 damages alleged to hâve been sustained 
by the Golaa by the collision, and that the libelant, having no défense 
to the suit, paid the sum of $47,500 in full settlement of said suit and 
of the claim of the owner of the Golaa, and that said settlement was 
fair and reasonable, and not in excess of the amount of the damages 
for which the Paddleford was liable, and that before making said set- 
tlement the libelant gave the réspondent a notice, and that the réspond- 
ent made no objection to said settlement. The fourth paragraph of 
the libel reads as follows : 

"Fourth. In the course of executing said work the réspondent crossed the 
wire and chain connection which led from the bridge to tlie engine'room. By 
reason thereof , when the George E. Paddleford was returned to the libèlant's 
possession, the wire and chain connection was crossed, so that tlie indicator 
on the dial in the engine room did not record the orders from the bridge cor- 
rectly, but in a manner directly contrary to that given, and the return signal 
from the engine room was î'.lso incorreetly recorded." 

And it is alleged that the collision occurred in conséquence of the 
crossing of the wires. 

The réspondent in its answer alleged that it had fully completed the 
work contracted for in a compétent and workmanlike manner, and 
strictly in accord with the contract therefor between the libelant and 
the réspondent, and the engine room telegraph and the instruments, 
wires, indicators, and ail apparatus appurtenant thereto were ail care- 
fuUy tested by the employées of the réspondent in the présence of of- 
ficers of the said ship, as representing the libelant, and found to be in 
ail respects in good and proper condition and working order, and as so 
found and after said test the said ship was delivered to and accepted by 
libelant, its agents, servants, and employées ; that, if the collision al- 
leged in the libel occurred as therein set forth, the same was due wholly 
or in part to a tampering with said wires by some person or persons 
in the employ of said libelant, or by some person or persons for whose 
acts this réspondent can in no respect be responsible, or to the négli- 
gence of the libelant, its agents, servants, and employées, in the care 
and maintenance of said engine room telegraph apparatus and appur- 
tenances, or in the opération and control of said steamship after she 
had been duly and formally delivered to and accepted by the libelant, 
and had left the premises and passed from the custody, care, and con- 
trol of the réspondent, and to the négligence and carelessness of those 
in charge of the said steamship. 

The answer dénies that the collision and conséquent damage were 
due or contributed to by any fault or neglect on the part of the ré- 
spondent, its agents, servants, or employées. It allèges that those in 
charge of the said steamship George E. Paddleford failed properly to 
examine and test the engine room telegraph apparatus before attempt- 
ing to move the said ship from the pier, as they should hâve done, in 
accordance with a well-recognized and customary practice. 

The bill of complaint as originally filed asked judgment in the sum 
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of $49,067.69. This.included the sum of $47,500 paid for the dam- 
ages caused to the Golaa, and $1,042.69 paid for œunsel fées and ex- 
penses in the suit brought against the steamship, and $25 paid for tug 
service, and $500 the estimated damages suffered by the Paddleford. 
Subsequently an order was entered amending the complaint by strik- 
ing out the $500 estimated damages and inserting in the place and stead 
thereof the sum of $2,010.62, and an additional claim was made for 6 
days' demurrage, amounting to $5,562, because of the necessary dé- 
tention of the ship to make the repairs necessitated by the collision. 

The court below dismissed the libel on the ground that the respond- 
ents had not been guilty of négligence, and that a test made the night 
before the accident showed that the telegraph apparatus had been prop- 
erly çonnected and was in working order, and the District Judge ex- 
pressed the opinion that the double crossing of the wires, which was 
disclosed after the accident was the resuîl of the deliberate act of some 
unknown person, and that no circumstances existed which would jus- 
tify holding the respondent liable therefor. 

It appears that, in performing the repair work on the steamship the 
respondent overhauled the telegraph mechanism. The telegraph Sys- 
tem of the ship ran f rom the bridge and pilot house to the engine room. 
It. was used to communicate orders to those in charge of the engines as 
respects the movements of the ship. It was not in proper condition, 
and in order to repair it those in charge found it necessary to discon- 
nect the machine and "eut it loose altogether." The chains were ail 
corroded, as were the shives. The corroded shives were removed, and 
likewise the chains, and new chains and wires were put in, and the in- 
strument was çonnected up again. The chains and wires ran from the 
engine room to the bridge. The mechanism was originally boxed in, 
but in order to make the repairs it became necessary to remove the cas- 
ing, and when the work on the telegraph was donc the casing was not 
promptly replaced, but the mechanism was left open and exposed until 
the night prior to the surrender of the ship to the libelant's possession, 
when it was boxed in. In the meantime it was left unguarded and 
without protection. 

It also was discovered that the telegraph mechanism was not the 
only mechanism that was wrong. The steering gear of the ship was 
also found to be out of order. But it happened that this particular 
defect played no part in the collision, and indeed was not discovered 
until after the collision. The plaintifE's superintending engineer testi- 
fied as to that as f ollows : 

"What dld you hâve wrong with yovir steering gear on the occasion of thls 
collision? A. Well, at the moment of tlie collision, so far as I Itnow, the 
steering gear had never been tried. 

"Q. But you did hâve something wrong wlth It, did you not? A. Afterwards 
they found it out ; yes, sir. After the ship came out of Erie Basin, we found 
the telemeter pipes had been misplaced ; that is, they had been put in the 
wrong ends of the cyliuder, the wrong pipe. 

"Q. That had nothing to do wlth the collision? A. I don't think so; you 
will hâve to ask the pilot, or some of the men on the bridge, about that. 

"By the Court: Q. How long after the collision did you know that? A. I 
should say an hour or more, after she was in the Bay and in the slip, when 1 
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went alongside of lier, they were turnlng tlie wlieel tlie wrong way ; when 
they gave the order to go to port, the helni went to starboard." 

This is a further excerpt from his testimony: 

"Q. Who rigged the steering gear telemeter System on the Paddleford? A. 
The Robins Drydoek & Repair Company [the respondentj. 

"Q. Did you hâve anything to do wlth it, or did the Pan-American people? 
A. Do you mean in putting it together? 

"Q. Yes. A. No, sir." 

It certainly was a very singular circumstance that the steering gear 
had been rigged up so as to work the wrong way, and that the ship was 
evidently delivered into the possession of the hbelant by the respondent 
in that condition, and that no test had been made by the respondent to 
ascertain whether the steering apparatus was working right at the time 
the ship was returned to the possession of the Hbelant. This was some- 
thing more than a mère coincidence. It indicates that thèse two occur- 
rences were not merely accidentai slips, made by careless workmen, 
but intentional mischief, maliciously donc by some evil-minded and 
hostile person. The conclusion seems irrésistible that it was sabotage, 
committed to wreck the ship and cause disaster. 

It may be noted in passing that respondent surrendered the ship to 
the libelant's possession on November 2, 1918, and the case was tried 
the latter part of June, 1920; but the testimony shows that the re- 
spondent had never put in a bill for the work it did on the telegraph 
System. The assistant manager of the department to which such a bill 
would go testified as f ollows : 

"Q. Did you ever receive a bill for the work of putting the telegraph Sys- 
tem of the Paddleford in order from the .T. N. Robins Company? A. No, sir; 
we did not. 

"Q. It bas never been paid? A. Ko bill lias ever been presented, and there- 
fore nothing bas been paid." 

We do not understand that this refers to a bill for the work original- 
ly done in repairing the telegraph mechanism, but that it relates to the 
work of readjusting the apparatus found to be necessary after the ac- 
cident. It is to be kept in mind that the libel alleged, in its third para- 
graph, that the steamship was delivered "into the possession" of the 
respondent on July 2, 1918, and that the answer admitted in its third 
paragraph the allégation. The respondent had the possession of the 
ship when the repairs on the telegraph apparatus were made. It also 
appears that the ship was not formally delivered back to the Hbelant 
until November 2, 1918, and that when she was returned to the libel- 
ant's possession the wire and chain connection of the engine room tele- 
graph apparatus used in the opération and control of the vessel were 
crossed and not in proper operating condition. 

The évidence shows that the respondent completed its work as to 
the telegraph apparatus on October 16th, but that they allowed it to re- 
main uncased and exposed until the night of November Ist. During 
this two weeks it was liable to be tampered with by any one so dispos- 
ed. On the night of November Ist, other electric work was completed 
about 7 o'clock in the evening, and then between 7 and 7:30 o'clock 
that night the respondent again tested the telegraph System. The rea- 
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son for the test was stated by the respondent's assistant chief electrician, 
who seems to hâve been in charge of the electric repair work on the 
ship. He testified that he told one "Sam" ("Sam" was in respondent's 
employ as foreman in charge of the electric work on board the ship) 
that— 

"while he was over there [on the ship] to glve the telegraph a test. We had 
flnished and completed the job, and hâd it O. K.'d by one of the ship's crew 
tvvo weeks préviens: but nevertheless there vvere maehinists and Iron work- 
ers and pipe fittexs working still on the vessel, and due to neglect or an ac- 
cident, I was afraid that in some manner our telegraph might hâve been lu- 
jured." 

It thus appears two tests were made by the respondents of this ap- 
paratus, the first on October 16th, when the work on the telegraph 
apparatus was finished, éxcept inclosing it, and the second on Novem- 
ber Ist, the evening before the vessel was to sail ; that after the first 
test was made in October the cover of the wooden casing which inclos- 
ed and protected the chains and wires was not replaced, and the wires 
and chains were exposed and unprotected, and could hâve been crossed 
by merely loosening the turnbuckles, and that they were left thus ex- 
posed for a period of 16 days; and that after the second test, on No- 
vember Ist, they were still left similarly exposed and unguarded for a 
period of 3% hours before the cover of the wooden casing was put on. 
During this period of 31/2 hours, the ship still being in the respondent's 
possession, no watch was kept over thèse exposed wirCs to see that 
no one crossed them, and some 200 of the respondent's men were 
working on the ship during that night. With the Casing off there was 
an opportunity, if not an invitation, to any idle or malicious person to 
tamper with the chams and wires. No tools were needed to accomplish 
it. The turnbuckles could be turned by hand, and at the argument in 
this court it was admitted by the respondent's counsel that this Cross- 
ing of the wires could be completed by one who knew how to do i^ in 
about 60 seconds. This mischievous pièce of work was undoubtedly 
done while the casing was ofï and the wires were exposed. After the 
casing was replaced, any one who attempted the job would hâve had to 
remove the casing with some instrument and then replace it, ail of 
which would hâve taken some time and would hâve exposed thè med- 
dler to greater risk of détection. 

In what has been said we hâve assumed, for the purpose of the ar- 
gument, that a proper test of the telegraph was made on the night of 
November Ist. But the évidence discloses that the test actually made 
was not the test resorted to in such cases. This appears from the testi- 
mony of the respondent's own witnesses. The respondent placed on 
the stand its assistant chief electrician, who had charge of the repair 
of mechanical telegraphs on ships. lie testified that there was a com- 
mon and ordinary practice in the testing of such apparatus. It was for 
the man making the test to throw a handle on the bridge instrument to 
full speed ahead, and then walk down to the signal rooni to see wheth- 
er the apparatus down there corresponded, and always to leave a man 
on the bridge "to see that nobody fools with that handle." He testified 
that that was not only common and ordinary practice of his own firm 
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(the respondent) , but of other firms. The respondent also called to the 
stand the licensed mechanical expert of the oldest manufacturer of 
mechanical telegraphs in the country. He testified as follows on his 
direct examination : 

"Q. Tell us how you condnct those trials. A. After the System is ail finlshed 
and working, there are always tvvo men, a mari and a helper working to- 
gether, and when we get ready for the first test the raechanic calls the helper 
to the hrldge. He s-lioves Ihe handle fuU si)eed ahead, or full speed astem. 
He leaves it at full speed ah«ad, and he instnicts the helper net to move from 
that spot until he goes from the bridge to the engine room, to see that the 
pointer on the hidicator in the engine room is in tho same position as the han- 
dle he has left on the bridge. When he finds It so, he goes from the engine 
room back to the bridge again, to mako sure that everything is ail right. 

"Q. Is that the invarialîle practice? A. That is tlie invariable practice 
throughout. Our men are ail Inslructed that way." 

Then on the cross-examination he testified as follows : 

"Q. This method of testing that you say is customary seems to leave noth- 
ing to rhe helper, except to see that nobody fools vvith the machine while the 
mechanic is going to the engine room and back again. A. That Is right, sir. 

"Q. It is a test made by the mechanic, and not by the helper? A. Not by 
the helper. 

"Q. And the mechanic is held responsible for the vvork ; not the helper? 
A. Tes, sir. 

"Q. And when you finish wlth a .iob you don't consider that you are ab- 
solutely done until the mechanic has himself on the bridge set the signal and 
told the helper to see that nobody interfères with It, and has gone down to 
the engine room himself and seen what the signal is, and then has signaled to 
the helper, gone up again, and satlsfied him as to the return? A, That is 
right. * * • 

"Q. It is a part of your .iob as a repairer of telegraphs to conduct this test 
as you hâve indicated? A. Yes. 

"Q. You don't consider the job done until you hâve done that? A. No, SU'-" 

The testimony in the record discloses that the test above described 
was not employed in making the final test of November Ist. Instead 
of pursuing the method described, use was made of the téléphone. The 
foreman in charge of the electric work, in testifying as to the test ac- 
tually made, stated that he told a man by the name of Kilpatrick, one 
of his electricians, to stand by the téléphone while he himself wen't 
down into the engine room, and that then he would ring up and let the 
mate know that he was down there, and then for the chief officer to go 
full ahead on the bridge and work each quadrant down to stop. Re- 
ferring to the movements reported to the witness by the téléphone, the 
witness testified : 

"Q. Did you check thèse movements wlth what you had seen upon the 
dial? A. I don't remember whether I ehecked every one ; but I know that 
Kilpatrick and I had an agreement before I went down that he was to tell me 
which way she puUed, and he was to a.sk the mate, and the mate told him, 
and Kilpatrick tranismitted it to me throtigh the phone. 

"Q. Do you mean that Kilpatrick would say, for instance, 'FuU ahead' to 
you? A. Yes. 

"Q, And then you would manipulate the handle so as to put the indicator 
at full ahead in the engine room? A. No ; the mate would ring down to full 
ahead, and then I would pull down to full ahead, and then I would ask Kil- 
patrick what was indicated on the dial, and he would answer, 'FuU ahead.' 
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"Q. Was that done at every space, or only at fuU ahead and fuU astern? 
A. Well, I remember — I don't remember just every movement, but I remem- 
ber some of them. It is so long ago that I can't remember each movement." 

[ 1 } The customary method pursued in making such tests not having 
been followed in this case, it would seem that it should affirmatively 
appear that the one actually adopted was equally effective; but that 
does not appear, and no explanation is given for the failure to make 
the test in the customary manner. If it be assumed, for the sake of the 
argument, that the second test made at 7:30 p. m. on November Ist, 
was properîy made, and that the apparatus then was in proper adjust- 
ment and working correctly, there was an interval of Sy^ hours bef ore 
the apparatus was incased, and during that interval any one could easi- 
ly hâve meddled with it and crossed the wires. It seems to us that the 
respondent during that period of exposure was bound either to havé 
had some guard on duty to see that no one meddled with the apparatus, 
or if it did not do so that it was bound, either immediately before or 
again aftér the wooden cover was put on, to ascertain whether this 
important apparatus, upon which the safe navigation of the ship de- 
pended, was in order and working properîy. 

[2] The failure to take thèse précautions, especially at the particu- 
lar time when thèse repairs were made, was négligence on the respond- 
ent's part. At the time this country was at war, the accident occtirring 
nine days prior to the Armistice, and we may take judicial notice of the 
f act that constant attempts were being made throughout the war to 
work harm to American ships, not On the high seas alone, but in our 
own ports. As the steamship was at the time in the respondent's pos- 
session, it was bound to take proper précautions to safeguard it from 
mischief . This plainly it did not do. 

[3] We do not, however, base our conclusion upon war conditions, 
but hold that, quite irrespective of them, the facts are such as to im- 
pose liability upon the respondent for its failure to perform its con- 
tract. The presumption is not to be indulged that some outsider mali- 
ciously and purposely crossed the wires. What appears from the évi- 
dence is simply this : That at the time the respondent delivered the 
ship to the libelant the telegraph wires were double-crossed. There is 
no proof as to who double-crossed them. To deliver over the ship with 
the wires double-crossed was not good workmanship, and was not a 
compliance with the contract under which the respondent agreed with 
the libelant to perform certain work upon the ship, including that of 
overhauling and adjusting the etigine room telegraph "according to 
good steamship practice and with workmanship of the best quality." 
Whether the crossing of the wires was due to the carelessness of the 
respondent's own workmen, or was the michievous act of some third 
person, it is plain that it happened while this machinery was under the 
supervision of the respondent, who was engaged in the duty of repair- 
ing it and putting it in proper condition. 

[4] We hâve heretofore stated that the complaint charged and the 
ànswer expresâly admitted that the steamship was delivered into the 
possession pf the respondent. It does not appear that the ship was ever 
delivered tack into the libelant's possession until the libelant, on No- 
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vember 2d, undertook to remove her f rom the Erie Basin. Even at that 
time the work upon which the respondent was engaged vvas not entire- 
ly completed, and at the time of saiHng the vessel still had on board 
50 or 60 of respondent's workmen. Nothing appearing to the contrary, 
we should assume that the respondent's possession was coextensive in 
time with the work for which possession was surrendered. 

[5] A bailment may be determined in différent ways, and among 
them by the accomplishment of the object for which the thing was 
bailed. New York, etc., R. Co. v. New Jersey Electric R. Co., 60 N. 
J. Law, 338, 38 Atl. 828, 43 L. R. A. 849. It may also, of course. 
he. terminated by mutual agreement. Stearns v. Farrand (City Ct. N. 
Y.) 59 N. Y. Supp. 384. And by the bailor's resuming possession of 
the property. Lamson Consolidated Store Service Co. v. Bowland, 
114 Fed. 639, 52 C. C. A. 335; Stiles v. Seaton, 200 Pa. 114, 49 Atl. 
774. In the instant case it appears to hâve been terminated by the li- 
belant's resuming possession on November 2d, when the vessel at- 
tempted to leave the Erie Basin. 

[8] As the accident immediately followed this attempt to move the 
vessel and was due to the maladjustment of the telegraph apparatus up- 
on which the respondent had been at work the night before, the burden 
was upon it to show that it had done its work upon it properly and dis- 
charged its duty faithfully and without négligence. Because, for the 
reasons already stated, it failed to do this, it is responsible for the ré- 
sultant loss in accordance with the well-established principle govern- 
ing bailments. See Hansen v. Oregon- Washington Railroad & Navi- 
gation Co., 97 Or. 190, 188 Pac. 963, 191 Pac. 655 ; Hayes v. Kedzie, 
11 Hun (N. Y.) 577; Isham v. Post, 141 N. Y. 100, 35 N. E. 1084, 
23 L. R.^ A. 90, 38 Am. St. Rep. 766. 

[7] The respondent urged below and în this court that it was not 
called upon to explain the condition of the telegraph, because it did not 
hâve exclusive possession, inasmuch as during the time the ship was 
being repaired some of the officers were on board the boat. It is suffi- 
cient to say of this claim that the respondent's pleadings expressly ad- 
mitted that the vessel was delivered into its possession, and that such 
admission is without any limitation or qualification. But, notwith- 
standing this fact, we may call attention to the Hansen Case, supra. 
That was a case where salmon was stored with the défendant, but the 
plaintiff had access to it, and while it was in the warehouse opened ail 
the cases, lacquered and put up each tin in tissue paper, and repacked 
the cases. Despite this fact, and that the plaintiff had access to take 
samples from time to time, the court held that the gênerai rule govern- 
ing bailments applied and that the warehouseman had exclusive pos- 
session. 

It will be admitted that the rule which raises a presumption of nég- 
ligence in the bailee, where goods are delivered in good condition and 
are returned in bad condition, does not apply if the possession of the 
bailee has not been exclusive of the bailor. Bertig Bros. v. Norman 
101 Ark. 75, 141 S. W. 201, Ann. Cas. 1913D, 943 ; Weller, etc., Co. v. 
Camp, 169 Ala. 275, 52 South. 929, 28 L. R. A. (N. S.) 1106; Boe 
V. Hodgson Graham Co., 103 Wash. 669, 175 Pac. 310. 
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[8] But it is to be observed that the bailment in this case was that 
classed as "locatiQ pperis faciendi"; there being work and labor to 
be performed on the thing delivered. Sir William Jones, in his treatise 
on Bailments, ref erring to tbis class of bailments, states : 

"If Tltius deliver sllk or velvet to a tailor for a suit of clothes, or a gem 
to a jeweler to be set or engraved, or timber to a curpenter for the rafters of 
liis house, the tailor, the engraver, and the biiilder are not only obliged to 
perform their several undertaliings in a worlîmanlike manner, but since they 
are entitled to a reward. either by express bargain, or by implication, they 
miist also take ordinary care of the things respectively bailed to them." 

[9] It needs no citatioit of authorities to establish the elementary 
principle that, where skill is required in perfbrming the bailee's under- 
taking, as in the case of the work to be donc on the electrical apparatus 
of this steamship, the bailee must be understood to hâve engaged to 
use a degree of skill adéquate to the performance of his undertaking. 
Mack V. Snell, 140 N. Y. 193, 35 N. E. 493, 37 Am. St. Rep. 534; 
Lincoln v. Gay, 164 Mass. 537, 42 N. E. 95, 49 Am. St. Rep. 480; 
Miller V. Ben H. Fletcher Co., 142 Ga. 668, 83 S. E. 521. 

[10] And it is equally elementary that ordinary care is that degree 
of care which reasonably may be expected of one in the given circum- 
stances. Nesbit v. Crosby, 74 Conn. 554, 560, 51 Atl. 550. It is such 
care as reasonable and prudent men use under like circumstances. 
Cayzer v. Taylor. 10 Gray (Mass.) 274, 280, 69 Am. Dec. 317; Rams- 
bottom V. Atlantic Coast Line R. Co., 138 N. C. 38, 50 S. E. 448. It is 
that degree of care and prudence which discreet persons skilled in 
the business in hand would be likely to exercise under the same cir- 
cumstances. Kelley v. Gable Co., 7 Mont. 70, 14 Pac. 633. And from 
what we hâve said in a former part of this opinion it sufficiently ap- 
pears. and for the reasons given, that we do not think the respondent 
exercised the degree of care which the circumstances of the case re- 
quired of it. 

It is true that the libel in the case now before us asserts négligence 
and the answer dénies that négligence existed, and the District Judge 
has held that the respondent's négligence bas not been proven. Be- 
cause of thèse facts, wè hâve thought it proper to express our own 
opinion on the subject of the respondent's négligence. 

[11] But we do not base the décision of this case on the ground of 
the respondent's négligence. It is necessary to keep in mind, what the 
court below failed to note, that this suit is brought on contract ; that it 
is alleged that libelant delivered the ship into the respondent's posses- 
sion under an agreement that it would exécute certain work according 
to good steamship practice and vyith workmanship of the best quality; 
that the libel alleged that the work to be done included overhauling 
and adjusting the engine room telegraph ; that the libel alleged that the 
respondent did not exécute the work in accordance with its agreement ; 
and that the telegraph was not properly adjusted, nor in proper operat- 
ing condition, but the respondent negligently and in violation of its con- 
tract crossed the wire and chain connection which led from the bridge 
to the engine room. And the défendant by its answer alleged that it 
completed its contract fully, in a compétent and workmanlike manner. 



PAN-AMEUICAN PETROLEUM. T. CP,T;,EOBINS DEY D. & H. CO. 0109 

(281 F.) 

and strictly in accord with its contract. J^He issue preseritèd is ône 
within narrow limits- ,The libelant is not in qoiirt: alleging performaflœ 
6f a Contract as a basis for thé recovery which. ,it seeks. : In: siich>a 
case the burden would be on it. But the libelant is in court, alleging,the 
nonperformance of the contract, and the défendant is in court alleg- 
ing that ît performed the contract fully. The laW îs elemêntary that, 
whcre a défendant pleads performance, he assumes the; biirden Of 
prooi. : If an affirmative contract to perform some duty is proved, it 
is then incumbent .on the défendant to prove performance or a suffi- 
cient exciise for the failure to perform. Atkinson v. Linden Steel Go-. 
-13S 111. 187, 27 N. E. 919; Burr v. American Spiral Spring Co., 81 N. 
■Y. 175; McGregory V. Prescott, 5 Cush. (Mass.) 67; Johnson v. Bow- 
man, 26 Neb, 74S, 42 N; W. 754; Somerset Stave Co. v. Brown, 173 
Ky. 194, 199, 190 S. W.:680. When a défendant relies on an affirma- 
tive défense he must prove it. Wylie v. Marinofsky, 201 Mass. 583, 
88- N. E. 448; Truax v. Heartt, 135 Mich. 150, 97 N. W. 394; Omaha 
.National Bank v. Graham, 98 Neb. 844, 154 N. W. 729. 
' 'The burdèri was on the libelant to prove the contract, and fhat at }:he 
time the respondent delivered back the ship the telegraph was not prbp- 
erly adjusted and in good working condition. This burden was sus- 
tairiëd. ' The'presurhption then arose that the respondent had not per- 
fQÇpied its coritract, and was responsible for the Condition in which the 
telegraph then was. The burden then rested on the défendant to over- 
come this presumption, and to establish by a prépondérance of the évi- 
dence th'ât it had fully performed its agreément; and that the crossîng 
of the wire and chain connection of the ship's telegraph was ïiot due to 
its' Workmeii's Jack; of skill, or careless conductof the work; while the 
ship was in the respondent's possession. If it can be assumed that 
it appeairs.by^a prépondérance of évidence, that the respondent's work- 
men were slcilled electrical mechanicians, that they thoroughly under- 
sj;ood the -^voïk upon which they were engaged, a,nd which the rçspond- 
ent had agreed to perform, and that the work of adjustment was, in, the 
early part of, the evening of November Ist, properly made,. the ; .burden 
;of proof f till wçHild be uponthe respondent to establish by a prépondér- 
ance of évidence that, when the ship was turned over to the libelant on 
November 2d, the telegraph was at that time properly adjusted and in 
proper operating condition. This burden the respondent has not sus- 
tained. After a, careful considération of ail the testimonyas we find 
it in the record, we are compelled to say that we cannot agrée with the 
cQurt below that the respondent had fulfilled its agreément. 

The District Judge in his opinion was quite right in saying that the 
ca,se, after ail, cornes down to a question of the burden oiÉ proof. He 
held that burden rested on the libelant, relying upon the décision of 
this court in Stevens v. Maritime Warehouse Co., Inc., 263 Fed. 68. 
In this he was in error. That was a tort action, based solely upon négli- 
gence, and the burden rested upon the libelant to prove it. In that par- 
ticular the two cases are widely différent. 

[12] In Concluding this opinion we should perhaps say that the évi- 
dence f ails to, disclose that the test of the telegraph mechanism made by 
the workmen of the respondent was made in the présence of the officers 
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of the ship as representing the libelant, and that it Was found to be in 
ail respects in good and proper condition and working order. The al- 
1 légation in the answer to that effect is not in accordance with the évi- 
dence. We refer to the test made on November Ist. Neither is there 
any évidence in this record to show that, a f ter the respondent tum«d 
back the ship to the libelant's possession, the libelant was guilty o£ nég- 
ligence in the care and maîntenance of the telegraph apparatus and ap- 
pu'rtenances or in the opération and control of the ship. It is true that 
the chief officer of the ship was in the pilot house on the nightof' No- 
vember Ist with two of the mechanics of the respondent, and although 
he worked thé handle of the telegraph he made no test of the appara- 
tus, other than to see whether the handle of the. instrument worked 
freely. It was no part of his duty to test the apparatus, and he was in- 
compétent tO test it. He testified as follows : 

"Q. What bave you got to do with the pilot liousc telegraph System of' the 
ship from the bridge and pilot house to the engine room? A. Notbing to do 
with It at ail. 

"Q. If anything was wrong with It, would you undertake to repair it your- 
seïf, or hâve it repaired? A. No, sir. 

"Q. 'bo you know anything about the mechanism of it? A. No, sir: : ■' ' 

"Q. Did you ever open it up? A. No. ^]. .; ■ fi 

"Q.Did you ever take offl the doors of it In either tho pilot housp, ot on the 
bridge, or anywhere else? A. No, sir; I never loplied inside ofone. 

"Q. I>id iiny of j'our deek department ever do it? A. Not to my ltn(i*lè4ge. 

"Q. Or with your consent? A. No, sir. ' 

"Qi! 'Or byyour order? A. No, sir. 

?'Q. Whfose job Is it in the ship to look after the telegraph syat^ia? A.^Tfie 
.qhlef engipeer's." , i , 

The chxii étigineer hàd charge of the repairs on the PaddMdrd dtfr- 
ing the entire-period when the respondent's men begaïi Work on -the 
veissel in Jùly until the conlplètion of the work. He testified that he 
was "on'thébôat ail the tithe,- eveiy day." His duty wâk' tos'eè-thaïthe 
s|^èdficàtibns' wète ftilfifléd; Ke testified that no''onè of ' the réspond- 
étit'spiëh evèi-' reportedtohim that thé work on the telegraph System 
wks-cfôrtipletéd or had beèil tesled. On November Ist, the day beiforè'the 
sailirig he tried the handle in 'the engine room'to see 'Whether it wôùld 
turn, àndftiund it worked hard. 

The Stiperintending èhgineer of the libelant Company tried the tele- 
graph on -November Ist. He described the extent ôf his test %■ saying 
that he "juét took the lever and swung it back and forth." He found 
it wasstiff,and made no further tests at that time, but directed the at- 
tention of the inan who did the work on the telegraph, and asked him 
' to slack it up. He tried it again later that night, and found it worked 
better'. But hé made no thorough test of the apparatus, and was- riot 
présent or asked to be présent when the respondent's men made their 
final test. This is an excerpt from his testimony : 

"Q. Did any of Kobins' people ask you to attend a test they were going to 
iinake to the t-elegraph sy.stem, or report to you that théy hàd made a test 
of the telegraph System that night? A; They didn't ask me to make a test. 

"Q. Did , you know they were making a test of the telegraph .system that 
night?' A. I supposed they were making one. 

"Q. Did they càll on yoU as the superintendent to attend and observe, ancî 
see whether it Was sa tisfactory? A. No, sir." 



THE SAO VICENTK Hl 

(281 F.) 

[13] As respects the allégation in the answer that tho?e in charge 
of the vessel failed properly to examine and test the engine room tele- 
graph apparatus bef ore attempting to move the ship f rom the pier, we 
find it withouf basis in law or f act. The tèstimony of the diief engi- 
neer as to testing tlie telegraph when a ship is about to leave port was 
as follows: 

"Q. You say half an hour before leavlng port the offlcer throws the bandie 
on the bridge to indicate stand by.? A, That Is the ordinary custom. 

"Q. And the engineer observes that in the engine room? A. The engineer 
rings back again, and if there Is anything wrong he will notlfy the offlcer. 

"Q. Was that the practiee on the Paddïeford at that time, on November 2d7 
A. Ko ; the ship was not in commission when this thing bappened ; she was 
not really in commission, because they were just moving out." 

It is not disclosed by the tèstimony that such test as the one usually 
made before the ship gets under way would hâve disclosed the Cross- 
ing of the wires which caused this accident. Moreover, it seems to us 
that those in charge of the ship had a right to assume, when the ship 
was tumed back that morning into the possession of the libelant, that 
the repairs on the telegraph mechanism the respondent had engaged 
to make had in f act been properly made. 

Decree reversed. 



THE SAO VICENTE. THE MURMUGAO. ROSE v. TRANSPORTES MARI- 

TIMOS DO ESTADO. 

(Circuiit Court bf Appeals, Second Circuit. January 25, 1922.) 

1. Courts (S=94&5(5)— Appeal front decree overrullng daim of foreigit savereign 

carinot be taken to Circuit Court of Appeals. 

A clalm by a foreign sovereign of ownershlp of the libeled vessel raises 
a Jurisdictlonal question, so that an appeal from a decree for libelant 
cannot be talten to the Circuit Court of Appeals. 

2. Courts <s==>279— Answer tieid not sufflcient to raise question of ownershlp of 

vessel by foreign sovereign. 

An answer to a libel flled by the vice consul gênerai of a foreign repub- 
lic, which alleged that the vessel was owned by a department of the sover- 
eign foreign government, but did not allège that the ownership of the 
department was the ownership of the sovereign itself, and which was 
based only on information and belief of the vice consul gênerai, founded 
on records at the port of New York and communications from the agents 
of the steamship, does not sufflciently raise the question of want of 
jurisdiction because the vessel is owned by a foreign sovereign govern- 
ment. 

3. International law €=>I0— Immunlty of sovereign is walved by gênerai appear- 

ance. 

The immunity of a sovereign from suit is susceptible of waiver, and 
Is lost when the sovereign enters a litigation with a gênerai appearance, 
80 that a claim of a libeled vessel and stipulation for value, which does 
not assert ownership by a foreign sovereign, waives the claim of immunity. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Separate libels in admiralty by the Tietjen & Lang Dry Dock Com- 
pany agaii^st the steamship Sao Vicente, of which the Transportes 
Maritimos do Estado was claimant, and by Maxwell Rose, doing busi- 

«EsFor other eues see Kane toplc & KEY-NUMBBR in ail Kejr-Kumbered DlgesU * IndezaC 
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ness,;as the Battery Operating Company and- Whitehall Stevedoring 
Coinpany against the steamship Murmugao and against the Trans- 
portes Maritirnos do Estado. Decree for libelant in each case, and 
claimant.or rçsp.ondent appeals. Gn motions t9 dismiss the appeals. 
JMotions granted. , . .,.;,,.- 

Certiorari granted 258 U. S. — -, 42 Sup. Ct. 272,' 66 L. Ed. — -. 

, ;F., Dudley Kohler, of New York City, for-appeilant. : 

Crowell & Rousè.of New York City; for appellee Tîetjeri' & Lahg 
Diry Dock'CQ. ,,;, '; '■; ' -, -.: .' 

' Kirlin, Woolsey, Campbell, Hickox & Keatingj of New York City, 
for appellee Rose. 

Before ROGERS, MANTON, and MÀYER, Circuit Judges. 

MAYER, Circuit Jindgé. The first motion made in this groUp of 
case* was a motion oii'behalf of hbelant appellee in the case of the 
Sao Vieente to dismiss the appeah This motion was granted, and we 
filed a brieï mémorandum reading : ' ' , 

"Tïiis motion to dismiss is granted. The sovereigu imnjunity ean be waiy- 
ed, and bas been waived in tliis case." 

Thereafter claimant appellaTit petitioned for a rehearing, the pétition 
was granted, a rehearing was had, and the court adhered to its previous 
décision. Tt was agreéd between the prqctors that all'the cases should 
follow our décision in the Sao Vi'cènte Caëe. After our décision on 
rehearing, our attention was called to the opinion ©f the Appellate 
J^iyision pf the Çupreme Court for the First Department in De Simone 
V. Transportes Maritimes do Estado, and, as it was suggested that our 
décision was not in harmony with that of the learned Appellate Divi- 
sion, we dohcluded to point out the views entertained by us more fully 
than we did in pur brief mémorandum. 

In the Sao Vieente Case, the libel was brought by a New Jersey 
Corporation engaged in the business of ship repairing and having its 
shipyard at Hoboken. The libel, which was verified April 14, 1921, 
àlîeged that between March 2.S and April 14, 1921, at the port of New 
York, libelant, at the instance and request of the steamship Sao Vieente, 
its officers, etc., furnished materials and supplies in the form of work, 
labor, and services in docking and repairing the steamship, amounting 
in ail to $69,000, and that no part of this amount had been paid. Libel- 
ant prayed that the usual process should issue. After the vessel had 
been libeled, the claim of the owner was filed in usual form. It read : 

''And now Transportes Maritimes do Estado, owner of tlie steamship Sao 
Vieente, etc., Interv'ening for its Interest in the said steamsiiip Sao Vieente, 
etc., appears before this honorable court and makes claim. to tbesaid steam- 
ship, etc., as tlié same are under attachment in this court, * * • and the 
said, Trapsportes Maritimes do Estado avers that it was in possession of the 
sàid' steamship Sao Vieente at the time of the issuing of process herein, and 
that it is the true and bona fide. owner of the said steamship Sao Vincente, and 
that »o othérpérson is the owner thereof. Wherefore it prays to défend ac- 
çordingly. Transportes Maritirnos do EstadO', 

, "By C. B. Richards & Co., 

"Léonard W, Simmons, a Partner." 
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i.OiThis claim was verified by Simmons and acknowledged before a 
TiQtary ; the acknowledgment reading, in part : 

' "He ackilowledged to me that he ftxecuted the same for and on behalf of 
said firm, as agent lor Transportes Slaritimos do Estado." 

The stipulation; for value, filed the same day, was Hkewise in usual 
form, providing in the condition clause : 

"If tlie daimant herein -and American Surety Company of New York, of 
lÔO Broadway, boronghof Jlanhattan, in the city of New York, and liy occupa- 
tion a surety company. tlie stipulation undersigned, sliall abide by ail orders 
of the court, interlocutory or final, and pay the amount awarded by the final 
decree r'éndèred by fhis court, or by any apjiellate court, if an appeal inter- 
veiie. with iiitérest, then this stipulation to be void; otherwise, to remain in 
full force and virtue. : '. 

".Transportes Maritimos do Estado, 
, . \ . ] ' ■ "C. B. -Eîchards & Çp.. Agents, 

' "By Lieônard W. Simmons, a Partner." 

ft îs nôt dispûtëd that the usual stipulation for costs was also filed. 
Upon filing the claim of the owner, and the stipulation for value, and 
the stipulation for costs; the owner prôcured the release of the vessel 
from airest, and the vessel is no longer in thèse waters, and hence is 
no longer in this jurisdiction. 

'■ It will be noted that ûp tO'this time there was not even the remotést 
suggestion that the vessel beldngèd to a foreign sovereign. On May 
27, 1921, an answer was verified ^by José Rocha Prista, who swore that 
he was the vice consul général for the government of Portugal, with an 
office in the city of New York, and that the vessel — 

"as I am informed and believe, is owned and operated by the Transportes 
Maritimos do Estado, a department of the republic of l'ortugal, a sovereign 
foreign government ; ♦ * * the sources of my information and the grounds 
oî my beliëf as to the msutter stated to be alleged upon information and belief 
ave records at the port of New York and communications received from the 
agents of the steamship Murmugao.- The reason this vérification is not made 
by. the respondent is that the respondtnt is owned by the Transportes Mariti- 
mos do Estado, a d«partment of the republic of Portugal, and is not within the 
jurisdiction of the United States." 

The answer alleged, inter alla : 

"That the steamship Sao Vieent« Is a Portuguese vessel flying the flag of 
Portugal, owned and operated by Transportes Maritimos do Estado. which i.s 
now and at the times nientioned in the lihel was a department of the sovereign 
foreign government of Portugal, a government now at peace with the TJnited 
States and allied with the United States, * « * and that said vessel is en- 
gagea in the publie service of Portugal, and that the matters set forth in said 
libel relate to the, management, coutrol, and opération of said vessel outside the 
jurisdiction of the United States, and, in accordance with the provisions of the 
Merchants' Shipping Acts and international comity, the settlement of thèse 
matters should he left to Portuguese consul at the port of New Yoi;k. 

"Respondent objects to, and protests against the assumption of jurisdiction 
by this court, and allèges that it is a; vessel owned and operated by Transportes 
Maritimos do Estado. a department of the sovereign foreign government of 
I^ortugal as aforesaid,: and that it cannot be sued in any of the courts of the 
,Ùnit%d States wltliout its consept, and that this action is in substance andi 
effect an, action against the gpvemment of Portugal, and as such is not main- 
tainable against this respondent." 
281F.— -8 ' 
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To this answer libelant duly exceptée!, the exceptions weresustàiried 
by Judge Knox, the usual interlocutofy decree was en ter ed, and later 
a spécial commissioner reported that a stipulation as to damages had 
been agreed to by the. respective proctors, and on the basis of that stipu- 
lation the spécial commissioner ordered that the amount due libelant 
was $67,955.69, with interest from April 12, 1921. Thereafter on 
October 4, 1921, a routine final decreé in ustial form was entered. 
,, [1] 1. Under the Carlo Poma Case, 255 U. S. 219, 41 Sup. Ct. 309, 
65 L. Ed. 594, we think that the decree was not appealable to this 
court. 

[2] 2. In any event, the jurisdictiônal, question sought to be raised 
by the answer was not properly raised;. The vice consul gênerai does 
not assert that the foreign sovereign government owns the vessel, but 
merely allèges that it is owned by a department of the sovereign for- 
eign government, and, so far 'as this record discloses, there is nothing 
in the answer to show that tHe ownership of the department is the 
owiîership &f the sovereign itself. Indeed, the vice consul gênerai does 
not make any assertion on. behalf of the republic of Portugal, but 
merely states in his affidavit that he is informed and believes that the 
v€ssel is owned by a department of the government of the republic of 
Portugal, and that this information, according to the vice consul gen- 
eral's affidavit, was obtained, not from the sovereign under whomhe 
is serviflg, but from some undescribed records at the port of New 
York and communications from the agents of another steamship, which 
we happen to know from the other cases is alleged to be owned by this 
same department. Even if jt weré to be.lield, notwithstanding The 
Pesaro, 255 U. S. 216, 41 Sup. Ct. 308, 65 L. Ed. 592, that the question 
of jurisdiction could be raîséd by the vice consul gênerai, it is not 
properly raised upon this record. 

[3] 3. Finally, if we were to pâss by the questions already consid-' 
ered, appellànt is confronted with a liné of cases, of ruling authOrity, 
which hâve now clearly held that thç iinmunity of the sovereign, being 
susceptible of waiver,.is lost when the sovereign enters a litigation with 
a gênerai appearance. In Beers v. State of Arkansas, '20' HoW. 527, 
15 L. Ed. 991, in speaking of the consent of the state of Arkansas, the 
court said : ' 

"And as this permission is altogether voluntary on tlie part ot the 
sovereigiity, it foUows tliat it may prescribe the terms and conditions on 
which it consents to be sued, and the manner in which the suit shall be con- 
ducted, and may withdraw its consent whenever It may suppose that justice 
to the publie requires it." ' 

But this expression must be read in; connection with the particular 
facts of that case, as is illustrated by the following extract from Clark 
V. Barnard, 108 U. S. 436, at page 447, 2 Sup. Ct. 878, at page 883 (27 
E. Ed. 780): 

"The flrst question for détermination on this dppeal is thàt of Jurisdletion. 
raised ttrst by the demurrer and afterwaïds by the àns*er of Clark, général 
treasnrer of the state of tlhode Island; on the'éroiiiid 'th'àt the suit wàs în 
eflect brought against a stat^ by' èitizens of ànother state, contra:^ tî> the 
Eierenth' Aménômént to tftié Goristitutton olf thé- TJnited States. Wé' are re- 
lieve<J, bowever, from its considération by tlië' Voludtiairy appearance bf thê 
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State In Intervenlng as a clalmant of the fund in court. The Imninnlty from 
suit belonging to a state, .Vihteh Is resppçted; and protected by the Constitution 
within the limita of the judiclal power of the United States, Is a Personal 
privilège which It inay' waive at plensure; so that in a suit, otherwise well 
brought, in which a state had sufficient interest to entitle it to become a 
party défendant, Its appearance in a court of the United States would be a 
voluntary submission tp its jurisdiction. while, of course, those courts are 
always open to It a^ a suitot in controversles between It and citizens of other 
States. Ici the présent case the state of Rhode Island appeared in the cause 
and preseiitèd and pfbSecuted a clalm to the fund in controversy, and thereby 
made itself a party t<j the litlgiition to the fuU extent required for its com- 
plète détermination. It bécàitae an actor as well as défendant, as by its 
intervention the ptpceeding' became one in the nature of un interpleader, in 
which it became rtecessary to adjudicate the adverse rights of the state and 
the appellees to the fund, to which both claimed title. The case differs from 
that of Georgia v. Jeeup, 106 U. S. 458, where the States expressly declined to 
become a party .to the suit, and appeared only to protest against the exercise 
of jurisdiction by the court" 

The underlying principle of Clark v. Barnard has been consistently 
followed. Gunter v. Atlantic Coast Line R. Co., 200 U. S. 284-289, 
26 Svp. Ct. 252, 50 L. Ed. 477; Porto Rico v. Ramos, 232 U. S. 627, 
34 Sup. Ct. 461, 58 L. Ed. 763; Richardson v. Fajardo Sugar Co., 
241 y, S. 44, 36 Sup. Ct. 476, 60 L. Ed. 879; Veitia et al. v. Fortuna 
Estâtes, 240 Fed. 256, 262, 153 C. C. A. 182. As succinctly put by 
Mr. Justice McKerina in thè Ramos Case, supra : 

"The Imtnunity of sovereignty from stiit without its consent cannot be car- 
ried so far as to permit it to reverse the actfon invoked by It, and to come 
ifi and go but of coUrt at its will, the other party having no rlgUt of résist- 
ance to either step." ., , 

The two other casés, \frhile dîffering in sorne détails, are the same in 
principle on the questions of appealability and jurisdiction as the Sao 
-Vicehté Case. ' 

The motions tO' dismiss the appeals are granted. 



THE MURMUGAO, 
DE SIMONE V. TRANSPORTES MARITIMOS DO ESTADO. 

(Circuit Court^of Àppeals, Second Circuit. January 25, 1922.) 

Appeals from the District Court of the United States for the Southern Dis- 
trict of New York. i ■ . , , 

Separate libels in admirnlty by Thomas De .Simone against the steamship 
Mnnnugao, of which the Transportes Maritimos do Kstado was claimant, and 
against the Transportes Maritimos do Estado. Decrees for libelaut, and 
claimant appeals. .^pppals dismissed. 

Cej-tiofîiri granted 258 U. S.V—, 42 Sup. Ct. 272, 66 L. Ed. . 

F. .Dudley Kphler, of New York City, for appellant. 
Cêller & .Kraushaar, of.New York City, for appellee. 

Before ROGIiÇS and MAYER, Circuit Judges. 

MÀYER, Circuit Judge., Motions to dismiss the appeals are granted, for 
the reasons stated in thé 'Sao Vicente and othér ca:ses against the same ap- 
pellant medJjijeifewith. 281 Fed. ,111,, 
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DITTMAFt V. MICHELSON, 

(Circuit Court of Appeals, Thlrd Circuit. May 22, 1922.) 

,. No. 2827.' 

1. Bankruptcy ©=3 136(2)— Evidence held to supporjt order requiring bankrupt to 

pay over mpney to trustée. 

Evidence showlng that, five months before bânjsruptcy, bankrupt had 
several tliousand dollars on deposit in a tenk, where he had ^énied, havins 
an account, that tlie greate;- part had beçn withdrawn by checks payable 
to "cash," and bankrupt refused to state what had been doue witl^ the 

, money, held to sustain an order by the référée requiring him to pay over 

.the amount to bis trustée. , 

2. Bankruptcy <s=>l36(2)— Procédure to compel surrender of property. 

On a chai'ge that bankrupt withholds assets from hls trustée, the ques- 
tion, to be determined primarily by the référée, is whétheror not he had 
such assets at the tiine of bankruptcy, and, if so found he should be 
ordered to turn them over, leaving him to ôbéy thp order or to a^iinie 
the burden of proving; hls présent inabillty. 

Appeal from the District Court of the: United States for the District 
of New Jersey; Charles F.; Lynch, Jttdge. -, ' 

In the matter of Harry Michelson, bankrupt. On pétition of Charles 
F. Dittmar, trustée, to revise an order of, the District Court. Reyersed. 

McDjçrmott, Enright & Garpenter, of Jersey City,,N. J. (James D. 
Carpenter,. of Jersey City, N. J., of counsel), for trustée. 

Bilder & Bilder, of Newark; N. J. (David H. Bilder, of Newark, N. 
]., of counsel), for bankrupt. 'i 

Before BUFFINGTON, WOOLLEY, àrid DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. In this case, the référée in bank- 
ruptcy made two orders directing the bankrupt to pay over to the trus- 
tée $26,279. 14. The bankrupt then filed a pétition to hâve thèse orders 
set aside. On hearing, the court below granted the pétition and entered 
an order reversing the turn-over orders entered by the référée. There- 
upon the trustée took this pétition to review this order of the District 
Court. 

[1] An examination of the record shows the pétition in bankruptcy 
was filed March 23, 1921. ' On demand made of the bankrupt 'by the 
trustée for ail books and papers, he tumed over books showingac- 
counts in the First National Bank of Belmar and the First National 
at Spring Lake, and stated they were the only bank accounts he had. 
It was, however, discovered, August 8th following, that he also had 
an account in the Long Branch Banking Company, which on October 
29, 1920, showed on deposit $26,279.14. Against this balance the bank- 
rupt drew to order of cash nine checks, dated between November 4, 
1920, and December 4, 1920, aggregating $20,480.67, and only one 
check for a small amount bore évidence of going through the hands of 
a third pa^rty. Thèse checks had ail been returned by the Trust Com- 
pany to the bankrupt on Junp 22, 1921, which was after ke had been 

(g=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered'B'lgests & Indexes 
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examined by the référée. Whetl aSked what he had done with the 
cash received on thèse checks, his answer was : 

"By advice oî counsel, I must refuse to answer, on the ground that it miglit 
incriminate me." 

When inquired of as to the whereabouts of the bank book, he said 
he did not know. He also said he had no books or papers showing how 
much of the money represented by the three bank accotints, agçregat- 
ing deposits of $121,519.80 made in 1920, was his, and what he did with 
the money. He stated he lost a great deal of money, but, when askéd 
how, his answer was : 

"I refuse to answer, on advice of eounsel, on aceount it might incriminate 
me." 

There was also testimony tending to show that between August 4, 
1920, and October 20, 1920, the bankrupt had in his possession large 
quantities of wines and whiskies, and that the only assets he turned 
over to the trustée were a balance of $11 in the Behnar and $65.81 in 
the Spring Lake Bank. 

Having the witness before him, and being enabled to judge of his 
conduct and attitude, which the référée in his report describes as con- 
temptuous and willful, and that he was convinced the bankrupt was 
"deliberately attempting to évade his responsibility as a bankrupt in 
this court," he made the turn-over orders, the reversai of which is hère 
complained of . 

The possession of thèse large sums of money and property was with- 
in so récent a period before bankruptcy as would enable an honest 
trader to tell what had become of them. The absence of papers or 
aiccounts to évidence such large transactions was suspicious. While, 
of course, a witness may properly décline to incriminate himself, yet 
the fact that crime may make it more difficult and possibly hazardous 
to tel! what became of assets, does not destroy the presumption of the 
continued possession of assets, whose disappearance is not accounted 
for. Having examined thèse proofs, we find no error in the référée 
making those prehminary orders of turn-over, and we' see no légal 
ground for vacating them. 

[2] Indeed, in making thèse preliminary orders, the référée was fol- 
lowing the procédure carefully outlined by the late Judge McPherson, 
where he said (In re Epstein [D. C] 206 Fed. 568): 

"When the charge is made that assets hâve apparently not heen accounted 
for, the référée hear.s and décides the dispute in the ârst instance. The 
rwint of time to which tlie inquiry is direeted is the date of l>ankruptcy, and 
the précise question is whetlier the liankrupt was then in possession or control 
of money or of goods that apparently should hâve corne into the hancts of the 
trustée. Being fundamental, this question needs to lie examined flrst of ail. 
hut it neither involves the hankrupt's présent ability to turn over, nor raises 
the question whether he should he punished for contempt — except, of course, 
as the complexity of human aifairs may compel an oecasional approach to thèse 
allied subjects. The two questions last referred to, therefore. do not need con- 
sidération at the first stage of the Investigation. If the assets that presumably 
should hâve been In the hankrupt's possession or control at the tlme of bank- 
ruptcy hâve not been accounted for, the référée may, and probably will, draw 
the natural inferenee, and direct the bankrupt to pay the money or dellver the 
Soods as the case may be. If this order becomes final, either by failure to 
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hflye it reviejviedqr bs.afilrmance In theDlatrict Court, a deflnite step has 
been taken ; the proper tribunal has settled beyond future eontroversy that 
the assets described were in the bankrupt's possession or control at the time 
of banlsruptcy." 

Holding, then, as we do, that no error was made by the référée in 
making bis turn-over orders, the proceeding is at a point wbere Judge 
McPberson says — 

"a definite step has been talsen ; the proper tribunal has settled beyond future 
eontroversy that the assets described were in the bankrupt's possession or 
control at the time of bankruptcy." 

While our présent décision is, of course, limited to that preliininary 
step, and the question of the bankrupt's obeying or disobeying of such 
order and bis punishment for contempt is not now before us, we deem 
it timely to refer, as to further proceedings, to what Judge McPberson 
outHned therein, viz. : 

"Then cornes the next question: Are they still there? Or what has become of 
them? This is evidently a distinct subjeet, which sliould not be confused with 
the other, but should be separately treated. It will need no attention, unless 
the banknipt should f àll to comply with the order to hand over ; but f allure 
to conjply makes him presumptively liable to punishment for contempt. But 
only presumptively ; he may hâve a complète answer to any attempt to punish, 
and In any evént he cannot be punished until he has been heard. In such a 
hearing the inqùiry is direeted to the bankrupt's présent ability to pay the 
raoney or dellver the goods, and untiuestionably he makes a sufficient answer 
if he shows that he is physically unable to bbey the order. If It be true 
that he does not now possess or control the assets, he may stlU be liable to 
thè criminal law; but, except for willful disobedienee of the court's com- 
mand, be cannot be confined by civil process. The évidence prod ced must 
theBefôre satisfy the Judge that the bankrupt Is really unable to obey, and is 
not merely defying the order. This présents a mère question of évidence, and, 
if. the banknipt fails to prove that he cannot comply, he i.s simply in the ordi- 
nary position of a sultor that has not offeréd ènough évidence to prove a fact, 
and is obllged to take the conséquences of such failure. ïn the case In hand 
the conséquence is, that, as the order to pay or deliver stands without sufD- 
cient reply, it remains what it has been f rom the first^an order presumed to 
be right, and therefore an> order that ought to be enforeed. In the pendlng 
case, or In any other, the court may believe the bankrupt's assertion that he is 
not now In possession or control of the money or the goods and in that event 
the civil Inquiry is at an end ; but it is also true that the assertion may not 
be bellëved, and the bankrupt may therefore be subjected to the usual pres- 
sure that follows willful disobedienee of : a lawful c-ounnand, namely, the 
ineonvenience of being restralned of his liberty. No doubt this may be un- 
pleasant; it is intended to be unpleasant, but I see no reason why the pro- 
ceedings should.be condemned, as If it interfered with the liberty of the 
citizen without sufficient reason or excuse. I hâve known a brief confinement 
to produce the money promptly, thu.s justifying the court's increduUty, and I 
hâve also known it to fail. Where it has failed, and where a reasonable 
interval of time bas supplied the préviens defect in the évidence, and has made 
sufficiently certain what was doubtful before, namely, the bankrupt's inability 
to obey the order, he has always been released, and I need hardly say that he 
would always hâve the right to be released as soon as the fact becomes clear 
that he cannot obey. Actual or virtual imprisonraent for debt has ceased,. 
but imprisonment to compel obédience to a lawful judicial order (if it appear 
that obédience Is being willfuUy refused) has not y et ceased, and ought not 
to cease, unless it should be thought expédient to destroy ail respect for the- 
courts by stripplng them of power to enforee their lawful decrees." 
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The orders to turn over being proper, the assets heing presumptively 
in the bankrupt's possession, it will novv be for him, in the subséquent 
proceeding, to show how and when they passed out of his possession. 
If the fear of incriminating himseif prevents him from disclosing what 
he has donc with such assets, that is an unfortunate situation, which 
the bankrupt has brought on himseif ; but it nevertheless leaves the 
case without any explanation by him of what he is now called upon to 
explain, namely, what he has donc with the assets. 

The order of the court below is reversed, the referee's order of turn- 
over reinstated, and the cause remanded for further procédure. 



MoWHORTER v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 5, 1922.) 

No. 3610. 

f. Criminal law 4=>l 169(1)— Statements and acts of third person, not shown to 
bg defendant's agent, held prejudicial. 

In a proseeution for violation of the Harrison Anti-Narcotlc Act (Comp. 
St. |§ 6287g-<3287q), évidence of an ofCer by a ttiird person, not siiov^n to 
hâve been defendant'.s agent, to induce witnesses to leave the city, and 
of such person furnishing the witnesses with narcotlcs, was highly prej- 
udicial to défendant, as indicating to the jury an effort to suppress évi- 
dence which would amount to a confession of guilt. 

2. Criminal law €=>4I7(II) — Statements of third person, not agent of accused, 

are ordinarily inadmissible. 

Acts and statements of a third person, not shown to hâve been an agent 
of accused, ace inadmissible, even though they do not violate the rule 
against hearsay, unless they are part of the res gestse of the transaction, 
or are acts of a conspirator in furtherance of the conspiraey, or corne 
within some similar exception. 

3. Criminal law <g=34 1 0— Agency oannot be established by acts and déclarations 

of agent. 

In a proseeution for crime, the agency of a person whose acts and 
déclarations are ofCered in évidence against accused cannot be established 
by proof of acts and déclarations of the allpged agent, In the absence of 
proof that accused had knowledge of such acts and déclarations, and 
either acquiesced or assented thereto. 

4. Criminal law (S=34 10— Suspicion déclarant was agent of accused is insufiicient 

to make statement compétent. 

Mère suspicion, oused on the association of the accused with the al- 
leged agent, is not sufflcient to establish the fact of agency, so as to make 
the déclarations of the alleged agent admissible against accused ; but 
there must be some deflnite and substantial évidence, either direct or 
cireumstantial, tondlng to prove the authority of the agent. 

In Error to the District Court of the United States for the Southern 
Division of thie Eastern District of Tennessee; Edward T. Sanford, 
Judge. 

L. B. McWhorter was convicted of violating the Harrison Anti-Nar- 
cotic Act, and he brings error. Reversed and remanded, 

^=sFoT other cases see same topic & KEY-NUMBER In ail Key-Numberefl Dlgests & Indexes 
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Floyd Estill, of Chattanooga; Tenn. (Fred Sliepherd, of Chattanoo- 
ga, Tenn., on the brief ), for plaintiff in error. 

George C. Taylor, U. S. Atty.j of Greeneville, Tenn., 

Bèfore KNAPPEN, DENISON, and DONAHUE, Circuit Judges; 

DONAHUE, Circuit Judge. Af the November term, 1920, of the 
United States District Court for the Eastern District of Tennessee.. 
Southern Division, the plaintifï in error, Dr. L. B. McWhorter, was 
charged by indictment containing ' 1 1 counts with as many separate 
violations of the Harrison Anti-Narcotic Act (Comp. St. §§ 6287g- 
6287q). To this indictment he pleaded not guilty. Upon trial of the 
issues so joined the jury returned a verdict finding him guilty in 
manner and form as charged in the sixth, seventh, and eleventh counts 
of the indictment, and not guilty as to the remaining counts. A motion 
and amended motion for a new trial were overruled, and défendant 
sentenced lipon the verdict. 

The eleventh count of this indictment charges the défendant with the 
unlawful sale of a quantity of morphine sulphate to one Earl Thomas. 
During the trial the government called Earl Thomas as witness for the 
prosecution, Over the objection^ of the plaintiff, this witness was per- 
mitted to testify that a few days before the trial — 

"He [Lawson] asked me — said, 'If I get you and Hudson enough dope to 
go dowfl the road apiece, and work for probably the next Thur.sday or Friday, 
and give yen money to last you, will you ail go? And me and lïudson told 
him we would, and so Saturday, some time, we met hlm, and he said ho 
falled to get the bus that we was to go on, and it was some time Sunday 
that Lawson said, 'Well, Dr. McWhorter is feellng better.' " 

The witness was further permitted to testify, over- the objection of 
défendant, that Lawson took them to the fourth floor of the Temple 
Court Building, on the second floor of which building Dr. McWhorter 
had an office; that when Lawson left them locked in this ropm he said 
he was going to Dr. McWhortér's office to get some narcotics ; that he 
shortly returned and gave portions of this drug to the witness and Hud- 
son three or four times a day. At one time witness got 30 grains. 

[1] Under the situation developed on the trial, this évidence was 
highly prejudicial. It tended to show that respondent, through Lawson, 
was engaging in an effort to suppress évidence, which, in the mind of 
the jurors, would amount to a confession of guilt. Lawson was not 
called as a witness, nor was any évidence introduced on the part of the 
government tending to show that Lawson was acting as the agent for 
thé défendant, or that the défendant had any knowledge whatever that 
Lawson had made this proposition to thèse witnesses, or that he was 
detaining them in this iDuilding and furnishing them with the drug. 
The court overruled the objection to this évidence upon the theory that 
the statements made by Lawson to the witness was not hearsay évi- 
dence. Strictly speaking, thèse statements are not hearsay évidence, 
and, if compétent and relevant, the person to whom they were made 
could testify in référence thereto; but they are statements, déclara- 
tions, and actions of a third person, that could not be admitted in évi- 
dence against the défendant, or even against a party to a civil suit. 
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unless there was other compétent évidence tending to prove that such 
third person was speaking and acting for and on behalf of the défend- 
ant or other party to the action. - 

[2] In the trial of a criminal casé, acts and déclarations of a third 
party at the time of the commission of an offense charged, or substan- 
tially coïncident therewith, may be introduced in évidence as part of 
the res gestse, upon the theory that àcts and words so closely connected 
with the main f act as to really constitute a part thereof, are necessary 
to a proper understanding of the main transaction. It is also true that, 
in a prosecution for râpe, the déclarations of the prosecuting witness, 
made to the first person with whom she talks after the criminal assault 
upoïi her, are admissible in évidence, and in prosecutions for conspir- 
acy the acts and déclarations made by one of the conspirators in the 
furtherance of the conspiracy may be received in évidence against ail 
of his co-conspirators ; but, aside from exceptions of this eharacter, 
the rule is fîrmly established that déclarations of third persons cannot 
be introduced in évidence against the défendant on the trial of a crim- 
inal case, in the absence of other substantial évidence tending to prove 
that such third person is speaking. o.i; acting for and on behalf of the de- 
fendant and with the defendant's knowledge and consent. Upon this 
proposition there is no conflict in the authorities. 22 Corpti's Juris, § 
189 et seq., pp. 219, 220, and cases there cited; Mitchell v. State, 84 
Tex. Cr. R. 36, 204 S. W. 767 ; Greenwood v. State, 84 Tex. Cr. R. 
548, 208' S. W. 662; People v. DeSimone, 225 N.' Y. 261, 121 N. E. 
761; Lambert v. People, 1Ç> N. Y. 220, 32 Am. R,ep. 293; People v. 
Long, 7 Cal. App. 27, 93 Pac. 387; 16 Corpus Juris, 579; People v. 
Sartori, 168 Mich. 308, 134 N. W. 200; People v. McBride, 120 Mich. 
166, 78 N. W. 1076; Dietzel v. State, 132 Tenn. 47, 177' S. W. 47; 
Wharton's Criminal Evidence (lOth Ed.) p. 1430, § 698; Pearce v. 
Kvzer, 16 Lea (84 Tenn.) 521, 57 Am. Rep. 240; Motes y. U. S., 178 
U. S. 458, 473, 20 Sup. Ct. 993, 44 :L. Ed. 1150; State v. Holdsclaw, 
180N. C. 731, 105 S. E. 181. 

[3]. It is insisted upon the part of the government that, where there 
is no direct proof obtainable, the fàtt of agency may be established by 
circumstantial évidence, and that in suCh case the facts and circum- 
stances showing the relation of the parties and their treatmentof each 
other, as throwing light upon the eharacter of such relations, are admis- 
sible in évidence. 2 Corpus Jtiris, p. 944; Turner et al. v. Yates, 57 
U. S. (16 How.) 14, 14 L- Ed. 484. In this case, however, there were 
iio facts and circumstances established by any évidence tending to show 
the relation of Lawson to McWhorter, or their treatment. of éach other. 
Agències cannot be established by proof of acts and déclarations of the 
alleged agent, in the absence of évidence tending to show that the prin- 
cipal had knowledge of such acts and déclarations, and with such 
knowledge either acquiesced or assented thereto. Ràilway Co.' v. 'Bank, 
174 Fed. 923, 928, 98 C. C. A. .535. and cases there cited. Nor does 
the évidence on the part of the government tend to show that ihe acts 
and déclarations of Lawson were of such eharacter and continued for 
such a length of time as to justify the inference that the défendant 
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knew and acquiesced therein. Sievert v. Furniture Co., 178 III. App. 
574. _ _ ■ 

[4] In a criminal case, where no conspiracy has been proven, mère 
suspicion, even though that suspicion is based upon the association of 
the accused with the allegèd agent, is not sufficient to establish the fact 
of agency. On the contrary; before the déclarations of a third person 
are admitted in évidence against the défendant, there must be some 
definite and substantial évidence, either direct or circumstaritial, tending 
to prove the authority o£ the agent. 

It is unnecessary to consider the other assignments of error in dé- 
tail. It is sufficient to say that no error intervened in the trial of this 
case to the préjudice of plaintifif in error, other than the admission of 
the testimony of the witness Earl Thomas as to the acts and déclara- 
tions of Lawson, for which error the judgment in this case is reversed, 
and cause remanded for new trial in accordance with this opinion. 



REMBRANDT V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 12, 1922.) 
No. 3818. 

1. Bribery <@==>l(2)— Of prohibition agent held offense, under Criminal Code, § 

39; "person, acting for United States." 

A prohibition agent for a designated district, appointed by tlie Com- 
missioner of Internai Kevenue under National Proliibition Act, tit. 2, §- 
38, held- a person acting for the United States in an officiai funetion by 
authority of "a department or office of the government" within Criminal 
Code, § 39 (Comp. St. § 10203), making it an offense to offer or give a 
bribe to any such person to influence hls décision or action in any matter 
pending before him. 

[Ed. Note. — For other définitions, see Words and Phrases, First and' 
Second Séries, Person.] 

2. Bribery «gc»! (2)— Of prohibition agent held offense under Criminal Code, § 39. 

Such agent, who had seized and had control of liquors, held to hâve 
guch relation to them that a bribe given him to influence hls "décision or 
action" with respect thereto was within the statute, though he was wlth- 
out power to flnally décide as to the legàlity of the selzure. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Criminal prosecution by the United States against Samuel Rem- 
brandt. Judgment of conviction, and défendant brings error. Af- 
firmed. 

Walter D. Meals, of Cleveland, Ohio (Reed, Meals, Orgill & Mashke,. 
of Cleveland, Ohio, on the brief), for plaintif! in error. 

D. J. Needham, Asst. U. S. Atty., of Cleveland, Ohio (E. S. Wertz, 
U. S. Atty., of Cleveland, Ohio, on tlie brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

@=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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DENISON, Cil-cuit Judge. [1] Section 39 of the Criminal Code 
(Comp. St. § 10203) reads as foUows, omitting those portions not now 
important : 

"Whoever shall promise, offer or give * * * any money * * * to 
any offlcer of the United States, or to any person acting for or on behalf of 
the United States In any officiai function, nnder or by anthorlty of any dé- 
partaient or office of the govemraent thereof * • * with intent to influ- 
ence his décision or action on any question, matter, cause, or proeeeding which 
may at any time be pending, or which may by law be brought before him in his 
officiai capacity * * * or to induce him to do or omit to do any act in 
violation of his lawful duty shall be fined ♦ * * and imprisoned. • * *" 

The National Prohibition Act (41 Stat. 319), in section 38 of title 2, 
provides that — • 

"The Commissloner of Internai Revenue and the Attorney General of the 
United States are hereby respectively authorized to appoint and employ such 
assistants, experts, elerks, and other employés * * • as they may deeiii 
neceesary for the enforcement of the provisions of this act, but such assist- 
ants, experts, elerks, and other employés, except such executive officers as may 
be appointed by the Commissloner or the Attorney General to hâve immédiate 
direction of the enforcement of the provisions of this act » * • and 
agents and inspectors in the field service, shall be appointed under the rules 
and régulations prescribed by the Civil Service Act." 

Transportation of intoxicating liquors is forbidden unless under au- 
thority of certain prescribed permits, and section 26 directs that when 
the Commissioner, his assistant or inspector, shall discover liquor be- 
ing transported unlawfully, he shall seize the liquor. 

The record in this case indicates that the Commissioner of Internai 
Revenue had appointed John F. Kramer as Fédéral Prohibition Direct- 
or, Thomas E. Stone as Supervisor of Fédéral Prohibition, Maryland- 
Ohio Division, and Fred Counts as Prohibition Agent in charge of the 
Cleveland territory. In May, 1920, a quantity of liquor was being 
transported from Kentucky, through Cleveland, to New York, upon 
what purported to be permits issued by the New York Prohibition Di- 
rector. This was brought to the attention of Mr. Counts. The permits 
were submitted to him. He thought they were irregular, and he seized 
the liquor and seems to hâve turned it over, apparently for safe keep- 
ing, to the United States marshal. He then reported the seizure and 
submitted the permits to the Division Supervisor, and, perhaps, through 
him to the Prohibition Commissioner, in qrder that full investigation 
might be had and décision made as to the regularity and validity of 
the New York permits. While the matter was in this shape, the re- 
spondent in this case, Rembrandt, offered and paid to Mr. Counts a 
large sum of money to approve thèse permits and "get the thing cleared 
up." Rembrandt was at once arrested by Counts, and then was in- 
dicted for violation of section 39, Criminal Code. He was convicted, 
and now seeks review. 

The substantial point made is that the matter of the validity of the 
permits was not pending before Counts, so that the bribery penalized 
by section 39 could exist. This point was raised by demurrer to the in- 
dictment, and by the claim that the whole évidence did not justify con- 
viction. There seems to be an entire lack of any satisfactory définition, 
by statute or by régulation, of the duties of the various prohibition en- 
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forcement officers ; but we thînk it' clear enough that Kramer arid 
Stone arià Counts ail were assistants to the Commissioner, within the 
meaning of sections 26 and 38, tit. 2, National Prohibition Act, and 
thàt, in the matter of the seizure and holding of this liquor pending 
firial investigation and détermination, Coùnts was a "person acting for 
or on behalf of the United States in any officiai function or by au- 
thority of any department," within the meaning of section 39 of the 
Criminal Code. Haas v. Henkel, 216 U. S. 462, 480, 30 Sup. Ct. 249, 
54 L. Ed. 569, 17 Ann. Cas. 1112; U. S. v. Haas (C. C.) 163 Fed. 908. 

[2] Wheri we come to the question whefher the matter of the valid- 
ité? of the permits was pending before Counts, so that he had a décision 
to make or action to take which could be influenced, we think entirely 
too much stress has.been put upon the final détermination of their légal 
validity, Such décision was important, but it was not immediately the 
only important thing. Counts had seized this liquor and taken it into 
possession. He must be consîdered as holding it, as the marshal hère 
seems to hâve been a mère custpdian for the prohibition officers.^ The 
man who had seized the liquor and was holding it could let it go, and 
to get it back into the possession of Rembrandt's clients, and get it 
oji its travels again, was the spécifie concrète thing whicli défendant 
wishedto aecomplish. The statute refers, not merely to influencing a 
décision oh any question, but to influencing action on any matter. The 
indictment allèges an intent to influence Counts in determining the le- 
gality of the permits, but this (we infer) only as a means to an end. 
which end is also stated, viz. to sanction and approve the transportation 
of thé liquor. The évidence shows that Rembrandt wanted, not only 
to get Counts' approval of the permits, but also to "get the thing clear- 
edup." 

Thé question is not at ail controlling whether Counts had authority 
to bind the department by a conclusion that the permits were valid. 
It was practically within his power, no matter if against the law, or 
against the régulations, to say to the eustodian: 

"I hâve matlé up my mind that thèse permit'! are «ood enough, and you will 
therefore release the liquor and let the claimant take it away." 

Counts' subordinates or agents might hâve refused to obey such an 
order, but that is only surmise. Counts had ample power to be a sub- 
stantial aid to the claimant in getting possession of the liquor, and to 
give such aid by announcing his conclusion that the permits were good. 
This was décision and action sufficient, and this matter was sufficiently 
pending before him in his officiai capacity, to satisfy both the indict- 
ment and the statute. Even if the actual custody was in the marshal, 
by attachijient under the libel, Counts' conclusion and ad vice would 
bave been influential in leading to a discontinuance of the libel and re- 
lease of the whisky. 

We hâve examined the other points argued, but they are either 
collatéral to the main question or do not require spécifie considération. 

The judgment is affirmed. 

1 We observe that Counts says that the district attorney had filed a libel 
against this liquor, but no one says it hàd been seized thereunder. 
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GICHANOV et al. V. UNITED STATES. 

(Circuit Cchlrt of Appeals, Sixth Circuit. May 2, 1922.) 

,' >fo 3651. , .^ ' 

1. Criminal law (@=3942(l)— Newiy discbvered impeachlng évidence not ground 

for new trial. ,. 

Newly discoyei'td évidence, merely teuding to impeach witnesses wlio 
testified on à collatéral matter, and whose testimony was not essential to 
conviction, hèld not ground for hew trial. 

2. Criminal law <s=3l 156(3)— Refusai of new triai reviewable oniy for abuse of 

"liscrétion. '" 

Motion for new trial for newly discovercd évidence is addres^ed to thë 
Sound discrétion of tlie trial judge, and his ruling cannot be reviewed, in 
the absence of a clear showing thatsueh discrétion was abused. 

' Iii EJrror tothe Di.strict Court of tlie United States for the Easteni 
Division of thé .Northern District of Ohio ; D. C. Westenhaver, Judge. 

,., Criminal prosecution b)^ the United States against Joseph Gichanov 
and Mary Gichanovi . Jùdgihént of conviction, and défendants bring 
érrpr. Àffirmed. 

Jonathan Taylor, of Akron, Ohio, for plaintifïs in error. 
' D. J. Needham; Asst. U. S.,.Âtty., of Cleveland, Ohio. 

- Béfore KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

' DONAHUE, Circuit Judge. The plaintifïs in error were indlcted 
and Cbnvicted irt the United States District Court for the Northern Dis- 
trict of Ohio, Eastern Division, 'fiorselling, intoxicating liquor fit for 
beverage.'purposes, containing,moré than one-half of 1 per cent, of al- 
cohol by volume,. in violatiom/o-f title 2 of the National Prohibition Act 
(41 Stat.:307).' ■ .': ;..- . , . . 

:it)is insiâtéd onbehalf of rthe plaintifïs, in error that the trial court 
erred in admitting;ïn évidence a bottle, claimed to be the bottle which 
Goiitained'.the whiisky unlawfully sold, for the reason that it was shown 
to hâve beeh in possession ,(b<ffft)iman who was not produced at the trial; 
that'it'was not properly identified by the government as the bottle \yhiçh 
cohtained the intoxicating lit|uor alleged to hâve been purchased by 
Harris Anson and Joe Markowsky f rom the plaintiflf in error ; and 
for thé further reason that there isian apparent confiict as to where 
thèse witnesses placed their initiais upon the label on this bottle. 

This objectitDn is morè technical than substantial. There is direct 
évidence :td theeffect that, before Anson, and Markowsky went into 
the place of business of Josieph Gichanov and Mary Gichanov, they 
were searched by Fédéral Agents Weaver, Van Buren, and Thomas, 
and. that théy thenhad nb bottle upon their persons,. Anson and Mar- 
kowsky testifiëdi that -they purchased this bottle and contents from the 
plaintiffs in error ; that they then left their place of business and walked 
down;to the corner and turàed .the bottle over to Mr. Thomas, in. the 
présence 'of, the,' other fédéral prohibition agents, Weaver and Van 
Btireii. Anson sâys hei.pJaoèd .hjs initiais on the bottle at. the hôtel 

<g=>For bther case's lee Wàtae topic & KBT-NtJMBER in ail Key-Numbered Dlgests & Inde.;es 
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shortly after it was purchased ; that Mr. Thomas provided the label. 
Markowsky testified that the label was put oh thë*bbttle by Mr. Thomas 
in the automobile before reaching the hôtel, and, that at the same 
time he placed his initiais thereon. The fact that the testimony of 
thèse witnesses differs as to the exact time jmd place this label was 
plaeed on the bottle, and their initiais written thereon, does not weaken, 
much less destroy, the etifect of their testimony that the bottle was se- 
çured from the plàintiffs in error, that a label was placed on that 
bottle, and that they wrote their initiais thereon for the purpose of iden- 
tification. It is not at ail surprising that two crédible \yitnesses may not 
hâve the same recollection as to every aetàil of thé same transaction. 
Wholly regardless of their testimOny, however, the testimony of the 
witnesses Van Buren and Weaver is amply suffieient to justify the 
trial court in admitting the bottle in évidence. 

While the question of the sufficiency of the évidence to sustain the 
verdict is not presented by thç record, by motion for directed verdict 
or otherwise, nevertheless it is now insisted that no évidence was biîfer- 
ed by the government tending to show that the distilled spirits, which 
the indictment charges were unlawfully sold by thé pl^intififs iri error, 
were fit for use for beverage purposes. This contention overlooks the 
évidence of Anson and Markowsky that, while thèy were in the place 
of business of the plaintiffs in error, they bought and drank two.small 
glasses of raisin brandy, for which they-paid 50 cents; that thei;;eupon 
Markowsky asked Mary Gichanov if he could purchase some in a bot- 
tle, and she said he could ; that, in pursuànce of this request to pur- 
chase a quantity of this raisin brandy in a bottle, Mary Gichanov hand- 
ed Markowsky this bottle oi intoxicating liquor, ior which he paid hèr 
$2, and which by actual test, made by' the^witness Brown, proved to be 
raisin braridy containing 47.5 alcohol^bjr volume. Ahson also testified 
that he tested the contents of this bottle and that it was raisin, jack. 

It is also contended on the part of plaintififs in error that this judg- 
ment should be reversed, for the reason that the trial court abuséd its 
discrétion in overfuling their motion f or i a new trial. This motion 
for a new trial was based particularly upon tha claim of newly discover- 
ed évidence, and that the witnesses Weaver and Van Buren, called on 
behalf of the government, testified falsely in matters material to the 
prosecution. This latter question wàs, of course, a question for the 
jury. The court, upon a motion ;for a new trial, could not consider it, 
except in so far as it might become important in determining the prob-i 
able effect ôf the newly discovered évidence in référence thereto.'' 

While the testimony of thèse witnesses, the truth of which is chal- 
lenged by this motion, was compétent and relevant, nevertheless it was 
not directed to the alleged unlawful salej^but, on the contrary, to the 
seareh and seizure, which was i made some time liter.; Purther than 
that, it had no connection with the oflfense charged in the indictment;' 
The newly discovered évidence is merely cumulative to the évidence of 
plaintififs in error, whd both testified in référence to this same subject- 
matter during the trial of the case. Flannelly v. Delaware & H. Co. 
(C. C.) 165 Fed. 350, Kroger v. Ryari, 83 Ohio St. 299, 94 N. E. 428: 
This newly discovered évidence is wholly in the nature of impeachittg' 
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évidente, and therefore not ground for new trial. Liickhurst v. 
Schroeder, 183 Mich. 487, 149 N. W. 1009; Street Ry. Co. v. Lee, 
153 Ky. 621, 156 S. W. 99; Remley v. Railway Co., 151 Ky. 796, 152 
S. W. 973. 

[1] There is substantial évidence in this record tending to sustain 
the verdict of guilty. The plaintiffs in error had a full and fair oppor- 
tunity to nieet this évidence in relation to the alleged unlawful sale. 
The newiy discovered évidence, at best, nierely reflects upon the credi- 
biiity of thèse two witnesses upon a collatéral matter. The guilt or 
innocence of the plaintiffs in error does not dépend upon the truth of 
the statement of thèse witnesses as to what occurred at the time of the 
search and seizure. In so far as their testimony was directed to the 
actual commission of the crime charged in the indictnient, they are 
fully and completely corroborated by other witnesses, the credibility 
of whose évidence the plaintiffs in error hâve not attempted to impeach. 

[2] The motion for a new trial is addressed to the sound discrétion 
of the trial judge, and cannot be reviewed, in the absence of a clear 
showing that such discrétion was abused. Holmgren v. U. S., 217 
U. S. 509, 521, 30 Sup. Ct. 588, 54 h. Ed. 861, 19 Ann. Cas. 
778; Pickett v. U. S., 216 U. S. 456, 461, 30 Sup. Ct. 265, 54 L. Ed. 
566; Howard et al. v. U. S. (C. C. A.) 271 Fed. 301. The record in 
this case does not show any abuse of discrétion by the trial court. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 



MEMPHIS ST. R. CO. et al. v. TOWNES. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1922.) 

No. 3616. 

t. Carriers <@=9283(3)— Shooting of passenger by motorman held not in self-de- 
fense. 

Undii3puted évidence showed tliat plalntiff was a passenger on a street 
car of défendant ; tliat wlien the car was stopped at a lonely place ttie 
conductor was sliot, whereupon the motonnan commenced shooting at 
plaintiff and two other negro passengers ; that plalntiff ran and when 
200 feet away, was struck by a shot, and injured. Belil, that there was 
no évidence to support the défense of self -défense, and that the court 
properly directed a verdict for plaintiff. 
2. Street raiiroads @=379 — Act of employée within scope of employment action- 
able. 

A Street rallroad compariy may be liable for the act of an employée in 
shooting a i)erson who was not a passenger where he acted for the pro- 
tection of the company's employées and property, though the act which 
inflicted the injury was beyond what was reasonably necessary for sueli 
protection. 

In Error to the District Court of the United States for the Western 
District of Ten'nessee ; John W. Peck, Judge. 

Action at law by Woodson Townes against the Memphis Street Rail- 
way Company and T. H. Tutwiler and others, receivers, Judgment for 
plaintiff, and défendants bring error. Affirmed. 

0=>PoT other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digesta & Indext» 
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Roane Waring, of Memphis, Tenii. (Roane Waring, of Merapliis, 
Tenn., on the brief), for plaintiffs in error; 

John E. Bell, of Memphis, Tenn.. (Bell & Phillips, . of Memphis. 
Tenn., on the brief), for défendant in error. 

Before KNAPPEN, DENISÔN, and' DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. [1] The court belôw instructed a ver- 
dict in favor of plaintiiï, Townes, who was sùing fur pèrsonal injuries 
infliçted by the railway company's motormân. We are therefoYe re- 
quired, for the purposes of this rëvîew, to consîder the proofè in the 
light most favorable' tb the raiWay. Hencé vv'e assumé that Townes 
was one of the three negro passengers tipon the car when it stopped 
at a lonely spot in the outskirts of the city ; that while so stopped the 
conductor, standing on the car. platf orm, was shot and instantly killed ; 
that the motormân had cause to belieye that this shôt came from the 
group of three riegroes, that they would' f ollow up the attack, and that 
his 6\vn lifé was in danger; and that tmder this belief he fîred'several 
shots àt them, until they were driven from the car, one of Townes' 
associâtes being hit and severely injùred. From this point on, the évi- 
dence is undisputed that Townes, having reached the ground, ran away 
as f ast fis he could; and that, when he was 200 f eet 'away and still 
running, the motormân shot at and hit him; inflicting the injury for 
whichthis suit was brought. :, 

The company's défense was that the motormân was actingin self- 
defense. The trial judge took the view that there was nothing to go 
to the jury to sustain this défense, and, that upon the undisputed facts 
there should be a verdict for'plâiritiff. He left to the jury only the 
assessment of damages. We are entirely satisiied that there was no 
ground for any reasonable man to conclude that the motormân fired 
this shot in self-defense. Granting that, tô sustain such a défense, it 
is not Hécessary that the motormân "had 'any reasonable ground'tû âp- 
prehend danger from Townes., and that the ques.tion is whether the 
motormân did, in the excitèmeht of the moment, really tHînk that he 
was in great danger, still the défense hère as to this last shot, is not 
good, for there is no basis for a jury to find that he did in fact hâve 
ahy such idea. His utmost justification, when testifying as a'witriess, 
is, in eflfect, that he feared that Townes would cpme bactf ajid kill 
him, unless he could kill Townes before the latter got away. This is 
beyond any permissible theory of self-defense. It is more plainly er- 
roneous than the theory that a killirig was'justified in making anarrest, 
under thé circuniâtances there existihg, whiçh theory this court held 
unsustainable in R'ail'way .Ass'n v. .Moseley, 21î,Eed. 1, 127 C. C. A. 
427. The motormân was not "in the présence of an upliftçd knifé." 
Brown v. U. S., 256 U. S. 335, 41 Sup. Ct. 501, 66 E. Ed! — . 

[î] After submiësion' to this court, counser for -the railway! filed a 
supplemental brief, in which it was urged that the évidence tended td 
show sUch coriduct ' by Townes and his associâtes ai forfeited their 
right to protection as passengers, and that, atileàst as 'soon as they were 
justifiably driven from the car, the relation of carrier and passengér 
ceàsed. If this were to be conceded,^it would not follo\y that the in-; 
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struction to find a verdict for plaintiff was necessarily wrong. The 
liability of the company in this class of case may exist in favor of one 
who was not a passenger, and upon the theory that the employée was 
acting within the scope of his employment in protecting the company's 
employées and property f rom wanton attack, and even though the act 
which inflicted the in jury went beyond what was reasonably necessary 
to effect the protection. Illustrative cases of this character in this 
court are : Shooting at trespassers who had been already driven from 
the train (Shadoan v. Cincinnati Co., 220 Fed. 68, 72, 135 C. C. A. 
636) ; an assault upon a consigner to compel him to load f reight into 
the car (Dickinson v. Harris, 242 Fed. 926, 155 C. C. A. 514); and 
the use of more force than necessary to eject those stealing rides upon 
a freight train, as discussed in Cincinnati Co. v. L,ovett (C. C; A.) 272 
Fed. 421, 423. _ , 

We are not inclined to consider or décide whether an îndisputable 
liability could be supported in this case upon this theory. The déclara- 
tion alleged that Townes was a passenger and that the injury was in- 
flicted upon him while a passenger. The défendants pleaded that they 
were not guilty of the wrongs averred, and specially pleaded that the 
shots which injured plaintifif were fired in self-defense. Upon the 
trial défendant presented nine spécial requests to charge, eight of 
which presented the theory of self-defense, and one of which, No. 6, 
suggested the theory of an attempt to arrest plaintifif for the murder of 
the conductor. The court and defendant's counsel agreed that this 
request, No. 6, was not within the issue made by the plea, and ought 
not to be granted. The claims that plaintifif had ceased to be a passen- 
ger, and that firing the shot which injured him was not within the scope 
of the motorman's employment were never presented or considered at 
the trial. Neither is any such claim specified by any assignment of 
error. 

Thèse considérations lead to the conclusion that the judgment must 
be aflRrmed. 



KATZ et al. v. UNITED STATES. 

(Circuit Court of Àppeals, Sixtli Circuit. May 12, 1922.) 
No. S614. 

1. Recetving stolen gbods <s==>3— Knowledge stolen automobile was moving In In- 

terstate commerce Is not essehtial to conviction for recelvlng stolen automo- 
bile. 

In a prosecution iinder Act Oct. 29. 1919. § 4. maklng it a felony to re- 
ceive a motor veTiiele wliich is movinsr in interstate or foreign com- 
merce, knowing the same to hâve been stolen. It is not essential to a con- 
viction that the accused knew that the automobile was moving in inter- 
state commerce, but knbwledge that the automobile had been stolen was 
suflicient. 

2. Receiving stolon goods <s==>8(4) — Evidence held fo sustain verdict finding 

knowledge automobile was stolen. 

Evidence that one of the purchasers of a stolen automobile knew on 
previous occasions that the seller was a car thief, and was assured by 

C=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgeets & Indexes 
281 F.— 9 
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the seller ttiat the car in question was an out of town car, and took a 
biïl of sale signed by the seller wîth a flctitlous name, is sufficient to 
sustain a flnding by the jury that he knew the automobile was stolen. 
3. Reoeiving stolen goods (S=98(2)— Proof défendants knew seller of stolen auto- 
mobile had stolen another automobile is admissible to sliow knowledge. 

In a prosecution for receiving a stolen automobile, which was moving 
In Interstate commerce, évidence that défendants knew of the stealiug 
of another automobile by the one from whom they bought the car iu 
question was admissible, when llmited to the issue of knowledge that 
the çàr in question had been stolen* 

In Error to the District Court of the Utiited States for the Eastern 
Division of the Northern District of Ohio; D. C. Westenhaver, Judge. 

David Katz and another were convicted of receiving a motor vehicle 
which was moving in interstate commerce, with knowledge that the 
vehicle had been stolen, and they brîng error. AfSrmed. 

F. R. Hahn, of Youngstown, Ohio, and ReuelA. Lang, of Cleve- 
land, Ohio (Seidman & Seidman, of Cleveland, Ohio, and Wilson, Hahn 
& Wilson, of Youngstown, Ohio, on the brief), for plaintiffs in error. 

D. J.-Needham, Asst. U. S. Atty., of Cleveland, Ohio (E. S. Wertz, 
U. S. Atty., of Youngstown, Ohio, on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. Défendants were convicted of a viola- 
tion of section 4.of the Act of October 29, 1919 (41 Stat. 324),^ with 
référence to the interstate transportation of stolen automobiles. The 
spécifie charge was that at Cleveland, Ohio; they received and conceal- 
ed a specified automobile which had been stolen at Erie, Pa., and had 
been transported to Cleveland, and had been moving as a part of and 
"which constituted interstate commerce, the said [respondents] know- 
ing the same to hâve been stolen and transported in interstate commerce 
as aforesaid." It was not denied that the automobile had been stolen 
in Pennsylvania and brought into Ohio, and that it was transferred to 
and received by the respondents. The case in law and in f act tumed 
upon the character and extent of their knowledge. 

[ 1 ] We think it unnecessary to state the circumstances in détail. It 
is insisted by respondents that in order to justify their conviction it 
must appear, not only that thçy knew the automobile had been stolen, 
but that they knew of the interstate transportation. The trial court 
took the other view, and charged that knowledge that the automobile 
had been stolen was enough. In this the court was right. As far as 
this point is concerned the case cannot be distinguished from our dé- 
cision in Kasle v. United States, 233 Fed. 878, 147 C. C. A. 552. The 
statùte does not require that persons otherwise guilty thereunder should 
escape because they supposée! that they were violating only a state and 
not a fédéral law. 

Whether section 4 ôf the statute may rightly be applied to the récep- 
tion of goods which hâve before that time finished their interstate 

1 Sec. 4. That whoever shall receive, conteal, store, barter, sell, or dis- 
pose of any motor vehicle moving as, or whioh'ia apart of, or which consti- 
tutea interstate or foreign commerce, knowing the same to hâve been stolen, 
etc. 
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journey and become a part o£ the body of property in the state of des- 
tination, and what, from that point of view, would be the status of a 
stolen automobile, which had no lawful destination anywhere, and 
which was subject to be taken on further if a purchaser was not found 
at the first stop, are questions not raised in the court below, nor in any 
way requiring our considerafion hère. 

[2] It is urged that there was not sufficient évidence to support a 
conclusion that David Katz had the necessary knowledge, even as 
necessity is thus restricted. This contention .cannot be sustained. If 
the testimony for the government is believed, David Katz had known 
on previous occasions that Walsh, from whom he bought this car, was 
a car thief ; he was expressly assured by Walsh that this was an "out 
of town car," which phrase both probably understood as a euphemism 
for a car stolen from a nonresident owner ; and he took a bill of sale 
signed by Walsh with a fictitious name. The record is not persuasive 
that his conviction was a miscarriage of justice. 

[3] Evidence was received concerning respondents' knowledge of 
the stealing of a Buick car by Walsh a few months before. The jury 
was by the court cautioned that this testimony must not be considered, 
except as it might be thought to hâve a bearing upon the knowledge of 
respondents that the Hudson car conveyed to them by Walsh was 
stolen. Upon this issue of knowledge it did hâve a bearing, taken in 
connection with Walsh's possession and offer of the Hudson car, and 
its réception for that hmited purpose was proper. Shea v. U. 6. (C. 
C. A. 6) 236 Fed. 97, 102, 149 C. C. A. 307; Schoborg v. U. S. (C. 
C. A. 6) 264 Fed. 1, 7. 

The convictions and sentences are affirmed. 



PRESONT V. UNITED STATES. 

(Circuit Court of Appeals, Slxtli Circuit. May 4, 1922.) 
No. 3634. 

Intoxicating liquors <s=3l67 — Misprision statute not applicable to misdemeanors. 

On trial of défendants, respectively owner and tenant of a building, 
charged under National Prohibition Act, tit. 2, § 21, with maintaining a 
common nuisance, an instruction that, if défendants knew of violation 
of the law by a subtenant and f ailed to report it, they might be convicted, 
the court probably having in mind Criminal Code, § 146 (Comp. St. § 
10316), reiating to misprision of felony, held erroneous. 

In Error to the District Court of the United States for the Northern 
District of Ohio; John M. Killits, Judge. 

Criminal prosecution by the United States against Sam Presont. 
Judgment of conviction, and défendant brings error. Reversed and 
remanded. 

Sidney G. Kusworm, of Dayton, Ohio (Kusworm & Shaman, of 
Dayton, Ohio, on the brief), for plaintiff in error. 
G. J. Pilliod, Asst. U. S. Atty., of Toledo, Ohio. 

«SrisFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before KNAPPEN, DENISON, and DONAHUE, Circuît Judges. 

PÈk CURIAM. Plaintiff in error and two other défendants were 
prosecuted upon an information containing fov(r cqunts, under the 
National Prohibition Act (41 Stat. 305); the first (under title 2, § 3) 
for having in possession intoxicating liquor; the second (under section 
6) for manufacturing liquor ; the third (under section 21) for maintain- 
ing a common nuisance; the fourth (under section 25) for having in 
possession property intended for use in violating the act. 

It is conceded by counsel for the governrnent that the two other de- 
fendants were claimed to be the owners of the building and plaintifif 
in error the tenant thereof ; the latter claiming that his tenant of an 
upper floor (who was not indicted) was the sole proprietor thereof 
and personally engaged in the unlawful acts in question; plaintiff in 
error and the two other défendants disclaiming ail knowledge of such 
unlawful opération. The jury was instructed, among other things, that 
if either one of the three men under prosecution knew that the law was 
Deing violated in the house in question, in the way. indicated by the 
évidence, they were subject to indictment and prosecutîon, and to pun- 
ishment not exceéding three years in the penitentiary, for failing to 
inform the judge of the District Court of such violation of law; that 
accprdingly one who has the power, by his own word or by his own ex- 
ercise of his powers of ownèrship or occupancy, to stop the violation of 
laws on his premises, and fails to do it, may be held as one aiding and 
âbetting in maintaining the opérations comprehended by the act. The 
court accofdingly submittéd to the jury as its inquiry under the third 
count whether défendants, ,"knowing what was going on, one of them 
occupying the premises, the other as the landlord, permittéd the thing 
to be donc without exercising the power that came to them by their oc- 
cupancy or by their ownèrship." 

Plaintiff in error was convicted upon ail four of the counts. The 
jury disagreed as to the other two défendants. Apparently in pur- 
suance of the court's statement to the jury that he would regard a con- 
viction on any one or on ail four of the counts "in the ultimate judg- 
ment of the case, as but one transaction," a single sentence was im- 
posed, by way of both fine and imprisonment, a punishment imposable 
only upon conviction under the third count. Presumably the court, 
in charging as to the liability for failing to disclose tO some one in 
authority the fact of the violation in question, had in mind section 146 
of the Criminal Code (Comp. St. §' 10316), which relates to misprision 
of felony; neither of the offenses charged in the information hère 
being a felony. We think the charge clearly erroneous and prejudicial. 
We must not be understood to intimate that it would be otherwise, if. 
the offenses charged had been félonies. 

The judgraent of the District Court is accordingly reversed, and the 
record remanded to that court, with directions to award a new trial. 
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KILDAY V. JAHNCKE DRY DOCK &. SHIP REPAIFf CO. Inc., et al. 

(Circuit Court of Appoals, Fifth Circuit. May 2, 1922.) 
No. 3855. 

Master and servant <g=}IOI, 102(5)— Master's duty inapplicable to simple tools. 

Ttie gênerai rule tliat it is the duty of tlie master to supply the servant 
with safe tools and appliances does net apply to simple tools and appli- 
ances, such as a cliisel, and no différent rule obtains in Louisiana. 

Appeal f rom the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Libel in admirahy by Thomas F. Kilday against the Jahncke Dry 
Dock & Ship Repair Company, Inc., and another. From a decree sus- 
taining an exception to the hbel, plaintiff appeals. Affirmed. 

Paul W. Maloney, of New Orléans, La., for appellant. 

Gordon Boswell, Jos. M. Rault, and George H. Terriberry, ail of 
New Orléans, La. (Terriberry, Rice & Young, of New Orléans, La., 
of counsel), for appellees. 

Before WALKER, BRYAN and KING, Circuit Judges. 

BRYAN, Circuit Judge. This is an appeal from a decree dismissing 
appellant's libel. The libel seeks to recover damages for personal in- 
juries, and allèges that appellant, a boiler maker by trade, was em- 
ployed in that capacity by the appellee Jahncke Dry Dock & Ship Re- 
pair Company to do some repair work on the boiler of the steamship 
Chalmette, owned by the appellee the Southern Pacific Company ; that, 
while appellant in the course of his employment was engaged in cutting 
rivets, a pièce of the cutting edge of a chisel which lie was using broke 
ofï and struck him in the eye ; that the chisel was defective, "because it 
broke" ; and that the def ect was latent. The négligence charged was 
the failure to test the chisel. The court sustained an exception to the 
libel. 

The gênerai rule that it is the duty of the master to supply the serv- 
ant with safe tools and appliances is subject to a well-established excep- 
tion in case of common and simple tools and appliances. Upon the 
theor}' and for the reason that the servant has as good opportunity for 
ascertaining defects in simple tools, such as a chisel, as the master has, 
the law relieves the master of the duty which it imposes upon him, 
where he furnishes complicated tools or machinery for the use of his 
servant. We are of opinion, therefore, that the decree of the court 
below was correct. The cases will be f ound collected in notes appear- 
ing in 13 L. R. A. (N. S.) 668 and 676, and in 40 L. R. A. (N. S.) 832. 
See, also, 18 R. C. L. 563. 

It is contended by appellant that a différent rule obtains in Louisiana, 
but the cases cited by him f ail, in our opinion, to sustain that contention. 

The decree is affirmed. 



^=For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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SHIPLEY et ai. v. UNITED STATES.* 
(Circuit Court of Appeals, Fifth Circuit. March 13, 1922.) 
No. 3729, 

1. Crfminal law ig=3695(3)— Joint objection to évidence admissible against on» 

oeténdant unavaillng. 

The ovérrullng of a Joint ob.lection by ail défendants to évidence clearly 
admissible against one Is not error. 

2. Witnesses <s=:3287(3)— Explariation by witness of statement made on cross- 

examination held proper, 

Where a govemment witness stated on cross-examination In response 
to a question that he had called défendant by a name not his own, It was 
proper to permit him in redirect to explain how he came to do so. 

3. Witnesses (S=3277(i)— Défendant as witness open to full cross-examinatlon. 

Where a défendant offers himself as a witness, he is open to full 
crossrexamination. 

4. Crlminai law <g=»«29(l)— Not error to refuse request covered by charge given. 

The court need not charge a request where the subject-matter bas been 
fully and correctly covered by the charge given. 

5. Criminai law <s=3863(l)— Additional charge to jury as to their duty to reach a 

verdict held not erroneous. 

An additional charge to a jury, given during their délibérations, as to 
their duty in endeavoring to reaeh a verdict which admonished each juror 
that it was his duty not to ngree to a verdict which did not accord wlth 
bis convictions, held withiu the discrétion of the court. 

In Error to the District Court of the United States for the El Paso 
Division of the Western District of Texas ; William R. Smith, judge. 

Criminai prosecution by the United States against Jess Shipley and 
Humpy Bob Vaughn. Judgment of conviction, and défendants bring 
error. Affirmed. 

S. J. Isaacks and W. H. Fr>'er, both of E. Paso, Tex., for plaintifïs 
in error. 

Edmund B. Elfers, Asst. U. S. Atty., and H. R. Gamble, Sp. Asst. 
Atty. Gen., both of El Paso, Tex. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The plaintiffs in error were indicted under 
three counts for a violation of the National Prohibition Act (41 Stat. 
305). Count 1 charged a conspiracy to transport 240 quarts of Cana- 
dian Club whisky and 6 quarts of gin from El Paso, Tex., to some desti- 
nation unknown to the grand jurors. The overt act was the transporta- 
tion of said whisky and gin by automobile for a portion of said dis- 
tance, Count 2 charged the unlawful possession of said whisky and gin 
by said persons, and count 3 charged the unlawful transportation of 
said liquors. The indictment contained a further count charging the 
unlawful concealment of said liquors. The défendant Vaughn pleaded 
not.guilty as to ail of the counts. Shipley pleaded guilty as to count 
2, and not guilty as to tlie first, third, and fourth counts. The jury 
îound the accused not guilty on the fourth count and guilty on the 
others. Several errors are assigned to the judgment of conviction. 

€=For other casea see same topic & KBY-JJUMBBR In ail Key-Numbered DlgesU & Indezaa 
•Certiorarl denled 258 U. 3. — , 43 Sup. Ct. 89, 67 L. Ed. — . 
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Error îs alleged on the ruling of the court refusing to exclude the 
statement of Vaughn to the effect that he had made 19 trips vvithout be- 
ing stopped, and was figuring on getting a load of Canadian Club whis- 
ky, but where he was going to get it he didn't know. This conver- 
sation was had on October 17th, about 30 days before the actual trans- 
portation of the Hquor. Objection was made jointly by the défendants 
on the ground that the évidence was irrelevant because of the length 
of time before the alleged overt act, and also that it was not admissi- 
ble against Vaughn's codefendant^ unless the conspiracy was shown. 
No separate objection was made on behalf of Shipley. 

In this case the conspiracy charged was one to illegally transport 
certain liquors and the overt act charged was th'eir transportation on 
November 16, 1920. Shipley was found in possession of said liquors 
unlawfully, and pleaded guilty to the charge of unlawful possession 
thereof on said November 16, 1920, as charged. Vaughn denied any 
connection with said liquors. The évidence was clearly admissible 
against Vaughn. 

[1] The objection to it and motion to exclude was one jointly made 
by said défendants and as such joint objection was properly overruled. 
But, if it be conceded that the objection and â subséquent request made 
by Shipley for a charge that this statement of Vaughn was not évidence 
against him, unless a conspiracy was shown, amounted to a separate 
objection on his hehalf, we cannot see where he was injuriously affect- 
ed by the testimony. The conversation related solely to Vaughn and 
to his connection with the unlawful possession and handling of liquors, 
and of necessity tended alone to prove his connection with it. 

It is évident, therefore, that Shipley was not in any wise injured by 
the admission of the testimony, and that an instruction by the court 
that it could not be considered against Shipley unless à conspiracy was 
shown would hâve been conf using, as the entire conversation dealt 
only with Vaughn's conduct concerning a violation of the National 
Prohibition Act, and did not intimate any connection with Shipley, 
but tended alone to show Vaughn's connection with the scheme for un- 
lawful transportation in which Shipley was engaged. 

[2] There was no error in permitting the witness De Baun to ex- 
plain why he had addressed Shipley as Davenport. The évidence was 
not oflfered to prove that Shipley was Davenport. De Baun had been 
asked on cross-examination by défendants' counsel if he had not called 
Shipley Davenport, and was asked on redirect how he happened to do 
this. He explained by saying he had heard that a man named Daven- 
port was registered with Vaughn. " * * * I just said to Shipley, 
TIello, Davenport;' that is how I came to call him Davenport." For 
this purpose it was admissible. 3 Wigmore on Ev. § 1790. 

[3] The défendants objected to the government, on cross-examina- 
tion of the défendant J. O. Shipley, who had testified on his own behalf 
that he lived at Wichita Falls, Tex., and was taking a load of whisky 
there to sell, asking him if he knew two parties living at Wichita Falls, 
and if they were not bootleggers, and if they were not associated with 
the procurements and intended sale thereof, upon the ground that the 
permitting thèse questions "encroached on that which the courts always 
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hold sacred." We do not think the objection was well taken |ind fmd 
no error in overruling the same. The défendant, having offered him- 
self as a witness, was open to full cross-examination, especially where 
he had on direct examination admitted his unlawful possession of the 
liquors. Fitzpatrick v. United States, 178 U. S. 304, 315, 20 Sup. Ct. 
944, 44 L. Ed. 1078. 

A number of other objections were made to the admission of évi- 
dence. We do not find any error in the overruling of any of said ob- 
jections. 

We think there was no error in the overruling of the motion to 
direct a verdict in said case. There was quite suiîficient évidence to re- 
quire the case to be submitted to the jury, and to support a verdict of 
guilty therein on the three counts on which the case was submitted. 

Several objections were made by counsel to remarks made during his 
argument by the district attorney. As to several of thèse the court 
ruled that the record did not sustain such remarks, and admonished the 
district attorney to keep within the record. No request for any fur- 
ther or other action was made by défendants' counsel. In this state 
of the record we cannot perceive any réversible error in the action 
of the court. As to the other objections, we do not think the judge 
erred in holding that the remarks were within the legitimate scope of 
an argument. 

[4] The défendant presented several requests for charges to the 
jury which were overruled. No exception was taken to any part of the 
charge given. So far as the several requests were proper, they were 
fully covered, by the charge as given. The court need not charge a 
request, where the subject-matter thereof bas been fully and correctly 
covered by the charge given. Green v. United States, 240 ped. 949, 
153C. Ç. A.635. 

We think it was within the légal discrétion of the trial judge to hâve 
read to the jury, on their request therefor, while they were considering 
their verdict, the évidence of De Baun and Vaughn. No in jury to the 
■défendants resulting, or likely to resuit there from, is pointed out, or 
is apparent. 

[5] The additional charge of the court to the jury as to their duty in 
endeavoring to reach a verdict fully admonished each juror of his duty, 
not to agrée to any verdict which did not accord with his conscientious 
convictions, and was a correct statement of the law. There was no er- 
ror in the charge, and no abuse of discrétion in giving the instruction 
at the time when given. Allen v. United States, 164 U. S. 492, 17 Sup. 
Ct. 154, 41 L. Ed. 528; Aliss v. United States, 155 U. S. 117, 15 Sup. 
Ct. 36, 39 L. Ed. 91 ; Suslak v. United States, 213 Fed. 913, 130 G. G. 
A. 391 ; Shea v. United States, 260 Fed. 807, 171 C. G. A. 533. 

The judgment of the District Court is affirmed. 
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ROWAN et al. v. UNITED STATES.* 

Circuit Court of Appeals, Fifth Circuit. March 14, 1922. 
No. 3757. 

1. Indictment and Information <@=>I25(39)— Count In indictment, charging assaultr 

wounding, and robbery of mail, held not duplicitous. 

TJiider Criminal Code, § 197 (Comp. St. | 103G7), providing that wlioever 
Bhall assault any person havlng lawful charge of mail matter, with In- 
tent to rob or steal sueh mail matter, or shall rob any such person of such 
mnll, shall be subject to imprisonment for 10 years, and if. In effeeting 
Biich robbery, he shall wound the custodian or put his life in jeopardy by 
the use of a dangerous weapon, he shall be Imprisoned 25 years, a count 
in an indictment held not bad for duplicity because It charged défend- 
ants with each of the acts denounced as offenses in said section. 

2. Indictment and Information (@=3l25(4l)— Count îs not double because It charg- 

es, included offenses. 

A count In an indictment Is not double because it charges several re- 
in tod acts, ail of whieh enter into and constitute a single offense, thougb 
such acts may In themselves constitute distinct offenses. 

3. Criminal law <s;=}508 (3)— Défendant Is compétent wltness against codefendants. 

Comp. St. S 1405, providing that a défendant "shall at hIs own re- 
quest, but not otherwise, be a compétent witness," does not malie the 
conipptency of one défendant as a witness dépendent on the consent of a 
codefendant, and his testimony, voluntarilj' given, is admissible against 
hls codefendants. 

4. Criminal law <@=>423(l)— Evidence of criminal acts admissible against cocon- 

spirator. 

Where there was évidence tbat a défendant was party to a plan to 
commit a postal robbery, évidence of the acts of hls codefendants In 
cnrrying out the plan was admissible against him. 

6. Post office <g==v49— Evidence of possession by defeindant of money stolen from 
post ofiice heid admissible. 

In a prosecution for robbery of a postal station, testimony that part of 
the stolen money was found and seized in the home of a défendant on the 
following day by local police officers without a search warrant, but who 
had no connection with the fédéral government, held, admissible, where 
such défendant made no claira to or demand for retum of the money. 

6. Criminal law i@=3394 — Evidence wrongfully obtalned by another may be used by 

United States. 

It is i>ermissible for the TJnited States to make use of pertinent évi- 
dence wrongfully obtained, wheu it had no part in wrongfully obtalnmg it. 

7. Witncsses <s==>260— May be permitted to explain false statement. 

Where there was testimony that a government wltness had stated In 
the présence of one of the defendinits that the latter was not one of the 
gxiilty parties, it was permissible to show that immediately after such de- 
fendant left the witness told the officer that the statement was not true 
and explained why he made it. 

In Error to the District Court of the United States for the Northern 
District of Texas ; James C. Wilson, Judge. 

Criminal prosecution by the United States against Albert Rowan 
and others. Judgment of conviction, and défendants bring error. Af- 
firmed- 
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Jed C. Adams and W. B. Harrell, both o£ Dallas, Tex., for plaintiffs 
in error. 

Henry Zweifel, U. S. Atty., and Ben P. AUred, Asst. U. S. Atty., 
both of Fort Worth, Tex. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. [1] This case went to trial on the first 
count of the indictment, which was demurred to by the plaintiffs in 
error, Albert Rowan and Ben Luna. The ground of demurrer relied 
on in argument is one suggesting that that count is duplicitous, be- 
cause it charges more than one separate and distinct offense. Tlie 
count mcntioned charged that the plaintiffs in error, W. S. Scrivnor 
and three other named persons, did on a stated date commit an assault 
upon named custodians while they were in charge of United States 
registered mail at the Jackson Street substation of the United States 
post office at Dallas, Tex., and did with dangerous and deadly weap- 
ons, to wit, loaded pistols, assault the said custodians and put them 
in great fear of serions bodily injury and death, by pointing said pis- 
tols at such custodians and shooting the said custodians, with intent to 
rob, steal, and purloin the said registered mail in the possession of said 
custodians, and did then and there rob, take, steal, and carry awa}' 
from the présence of said custodians and against their will a large 
amount of said registered mail, and in effecting said robbery did then 
and there wound two named custodians of said mail, by shooting them 
with pistols, and in effecting said robbery did put the life of each and 
ail of said custodians in jeopardy by the use of dangerous weapons, 
to wit, loaded pistols. The following is section 197 of the Criminal 
Code (Comp. St. § 10367: 

"Whoever shall assault any person havlng lawful charge, control, or oiis- 
tody of any mail matter, with intent to rob, steal, or purloin such mail matter 
or any part thereof, or shall rob any such person of such mail or any part 
tbereof, shall, for the flrst ofifense, be iinprisoned not more than ten years : 
and if in efCecting or attempting to effect such robbery, he shall wound the 
person having custody of the mail, or put his life in jeopardy by the use of a 
dangerous weapon, or for a subséquent offense, shall be imprisoned twenty-flve 
years." 

The objection on the ground of duplicity is based upon the charge 
made in the count embraçing both the offense which, under the quoted 
statute, is punishable by imprisonment for not more than 10 years, and 
also the offense which, under the same statute, is punishable by im- 
prisonment for 25 years. The above-mentioned averments are decrip- 
tive of a single alleged occurrence. The count being one making the 
charge that the défendants therein committed the offense punishable 
by imprisonment for 25 years, the alleged occurrence could not prop- 
erly hâve been so described that the défendants could not, under the 
count, be found guilty of the offense punishable by imprisonment for 
not more than 10 years. 

"In ail criminal causes the défendant may be found guilty of any offense the 
eomraission of which is necessarily included in that with which he is charged 
in the indictment." R. S. § 10.35 (Comp. St. § 1701). 
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[2] One count niay charge the doing of the thing denounced by the 
statute in each of the prohibited modes. A count in an indictment is 
not double, because it charges several related acts, ail of which enter 
into and constitute a single offense, though such acts may in themselves 
constitute distinct offenses. Crain v. United States, 162 U. S. 625, 636, 
16 Sup. Ct. 952, 40 L. Ed. 1097; Commonwealth v. Holmes, 165 Mass. 
457, 43 N. E. 189 ; Farrell v. State, 54 N. J. Law, 416, 24 Atl. 723. 

[3] W. S. Scrivnor, one of the indicted persons, entered a plea of 
guilty, and testified as a witness for the prosecution. His testimony, 
voluntarily given, was admissible against his codefendants. The pro- 
vision of the statute (U. S. Compiled Statutes, § 1465) to the effect 
that a défendant in a criminal case shall, at his own request but not 
otherwise, be a compétent witness, does not make the competency of 
one défendant as a witness dépendent upon the consent of a codefend- 
ant. The objection by Rowan and Luna to the admission against them 
of the testimony of their codefendant Scrivnor was properly over- 
ruled. 

[4] The testimony of Scrivnor included an account of what occur- 
red, during the afternoon preceding the evening of the robbery, in a 
room in a hôtel in Dallas while the witness, Rowan, Luna, Pat Murphy, 
and several other persons were présent. In the course of the discus- 
sion of the plan to rob the Jackson Street post office, Murphy asked 
Rowan if he could be positive that the money was there at that time, 
and before Rowan could answer Luna spoke up and said : "No doubt 
about the money being there, because it goes there every day — several 
times during the day." When it was agreed that everybody was to 
hâve two guns, and it was found that there were two guns short, 
Rowan said he had two guns in soak for $50, and Luna "spoke up and 
says not to let that bother you. * * * j ■v^,;ll gjve, $50 to get the 
guns out of soak." Thereupon Luna gave Rowan a $50 bilï, with 
which Rowan left the room, and in a few minutes came back with 
two guns. There was évidence tending to prove that Rowan got the 
two guns he brought back by paying to the person having them the $50 
received from Luna. Testimony of the witness as to what thereafter 
occurred in consummating the robbery — his testimony not showing that 
Luna was présent or did anything in addition to what was indicated 
by the above-mentioned part of his testimony — was objected to in be- 
half of Luna. The testimony so objected to was properly admitted. 
The above-mentioned part of the testimony tended to prove that Luna 
was a party to the plan to commit the robbery and that he aided and 
abetted his co-conspirators. Evidence of the acts of his co-conspira- 
tors in furtherance of the unlawful design to which he was a party 
was admissible against him. 

[5] Over Rowan's objection the court admitted as evidelice against 
him testimony to the effect that in a search of Rowan's home during 
the morning of the day after the robbery by détectives and police 
officers of the city of Dallas, who had no warrant to arrest any one or 
for the search or seizure of anything, there was found a small grip 
which contained four pistols and several packages of money. Other 
évidence adduced tended to prove that those packages of money were 



140 281 FEDERAL BEPORTBE 

included in what was taken in the robbery of the Jackson Street post 
office. So far as appears, Rowan made no claim that the grip or its 
contents belonged to him, and did not ask for an order that any part 
of what was so seized be retumed or delivered to him. It was not 
shown that any one having any officiai connection with the United 
States took part in thë search of Rowan's home. The transaction tes- 
tified to did not involve violations of the Fourth Amendment to the Con- 
stitution of the United States, which gives protection against unlawf ul 
searches and seizures, or of the Fifth Amendment to that Constitution, 
which secures the citizen îrom compulsory testimony against himself, 
as those provisions relate to action by the fédéral government and its 
agencies, and are not applicable to misconduct of persons who acted 
under no claim of fédéral authority. Weeks v. United States, 232 U. 
S. 383, 398, 34 Sup. Ct. 341, 58 L. Ed. 652, I.. R. A. 1915B, 834, Ann. 
Cas. 1915C, 1177. 

[6] It is not open to question that évidence of money taken in the 
robbery being in Rowan's house shortly thereafter was pertinent to 
the issue raised by his plea of not guilty to a charge that he was a 
party to the robbery. The circumstance that a witness introduced to 
prove a fact or transaction acquired knowledge thereof by unlawful 
conduct for which the party ofïering his testimony was in no manner 
responsible does not render his testimony in regard thereto inadmissible. 
It is permissible for the United States to make use of pertinent évi- 
dence wrongfuUy obtained when it had no part in wrongfully obtaining 
it. Burdeau v. McDowell, U. S. Suprême Court June 1, 1921, 256 
U. S. 465, 41 Sup. Ct. 574, 65 h. Ed. 1048; Adams v. New York, 192 
U. S. 585, 24 Sup. Ct. 372, 48 L,. Ed. 575. It may be supposed that, 
but for what the Dallas policemen and détectives did on the morning 
following the robbery, an agency of the government, in a lawful and 
proper manner, might hâve obtained the incriminating évidence found 
in Rowan's home. It not being made to appear that any officiai of the 
fédéral government had anyfhing to do with the transaction which was 
deposed to, the évidence of that transaction was not subject to the ob- 
jection which was made. By adducing testimony to prove that trans- 
action the prosecution, which was not responsible for the misconduct of 
the witnesses, did not require any unreasonable search or seizure, and 
did not compel Rowan to testify against himself. 

{7] There was testimony tending to prove that when, on an occa- 
sion prior to the trial, Luna was brought into the présence of Scrivnor, 
the latter said that the former was not one of the guilty persons. Over 
Luna's objection the court admitted testimony of Scrivnor to the ef- 
fect that immediately after L,una left Scrivnor's présence on that occa- 
sion, Scrivnor said to the officer that Luna was one of the men, and 
that he (Scrivnor) stated that Luna was not one of the men because 
Luna was in such a nervous condition, and that it would be a relief to 
him not to be identified. It was not error to permit the witness to give 
his explanation of the alleged false statement made in Luna's présence. 
Shipley and Vaughn v. United States (U. S. Circuit Court of Appeals, 
5th Circuit) 281 Fed. 134. 
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Ail the évidence as to the commission of the robbery tended to prtJVe 
that in the effecting of it the lives of the custodians of the mail were 
put in jeopardy by the use of loaded pistols. This being true, it was 
not réversible error for the court to instruct the jury to the effect that 
they need not détermine whether the défendants were guilty of a mère 
assault with intent to rob, or of a robbery not involving the putting 
in jeopardy of the life of any one. There was no évidence of the com- 
mission of an offense less than the one which, under the statute, is 
pimishable by imprisonment for 25 years. 

The record does not show any réversible error. The judgment is 
affirmed. 



CENTRAL RY. SIGNAL CO. v. UNEXCELLED MFG. CO., Inc. 

(Circuit Court of Appeals, Second Circuit. March 7, 1922.) 

No. 214. 

Patents <s=3328 — 954,330, for raiiway signai fusée, held void for lack of In- 
vention. 

The Niditch patent, No. 954,.'5îîO, lor a time-burning raiiway signal fusée, 
in the burning compound of which perclilorate of potash is substituted 
for chlorate of potash, previously used, to render it less liable to spontane- 
ous combustion, held void for lack of invention ; the two combinations 
and their characteristics having been previously fuUy known. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Central Raiiway Signal Company against the 
Unexcelled Manufacturing Company, Inc. Decree for défendant, and 
complainant appeals. Affirmed. 

Ralph L,. Scott, of New York City (F. P. Fish, of Boston, Mass., and 
A. S. Pattison and S. T. Cameron, both of Washington, D. C, of coun- 
sel), for appellant. 

Duell, Warfield & Duell, of New York City (F. P. Warfield, H. S. 
Duell, and L. A. Watson, ail of New York City, of counsel), for ap- 
pellee. 

Before ROGERS, MANTON, and MAYER, , Circuit Judges. 

MANTON, Circuit Judge. The patent in suit is for a compound 
for raiiway signal fusées on patent No. 954,330, issued to Isidore Nid- 
itch on an application filed December 16, 1909, and granted April 5, 
1910. It is a time-burning raiiway signal fusée. It is made of strong, 
tough paper, containing a combustible composition and provided with a 
spike at one end and ignition means at the other. Some are made so 
as to burn red, others green, and others yellow, and are required to 
burn a specified length of time. They are used as safety signais, to keep 
the proper distance between trains and prevent accidents. It is es- 
sential that they be absolutely dependable, for failure to function may 
produce loss of life or property. They are thrown from a moving train. 

^=>For other cases see sarae topic & KEY-NUMBBR In ail Key-Numbered Dlgeats & Indexes 
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and therefore must hâve the qualities of toughness and strength, so as 
not to be broken, and the burning composition in the tube must be of 
such a character as will not be extinguished by the shock of throwing 
or by weather conditions, such as rain, snow, sleet, and high wind, or 
even when thrown into water pools or snow banks. It must be con- 
structed so as to avoid danger to brakemen who handle them, and be 
capable of being stored with safety in warehouses, cabooses, and other 
parts of trains. 

The two daims in suit read as follows: 

1. A time-buming signal fusée, comprising a metalUc nitrate sulphur, a car- 
bohydrate and a perchlorate, ail comblned in about the proportions herelu 
specified, producing a time-burning signal fnsee compouiid burning wIth 
brilliancy and force of flame for the purpose deseribed, and which is not sub- 
ject to spontaneous combustion. 

2. A time-burning signal fusée, comprising a metallic nitrate, sulphur, a 
carbohydrate and potassium perchlorate, ail eomhined in about the propor- 
tions herein specified, producing a time-burning fusée compound wlth bril- 
liancy and force of flame for the purpose deseribed, and which is not subject 
to spontaneous combustion. 

Questions of the validity of the patent and infringement are present- 
ed. The claim in brief is that by substitution of perchlorate of potash 
for chlorate of potash an advantage is obtained; that is, to decrease 
the susceptibility of the product to spontaneous combustion. The 
fact is that the other necessary requirements for fusées were old, and 
the inventer has not added any other advantage; that is to say, the 
burning time, the brilliancy and force demanded in the art, is ful- 
fîlled in a large decree by known compositions. The structure and com- 
position of this new one is the same, except that the old chlorate is re- 
placed by the perchlorate. Therefore the inquiry is: Was the sub- 
stitution with the resuit obtained, invention? This has been answered 
below in the négative. 

The claim of the patent is that the patentée has largely reduced the 
danger of spontaneous combustion by this substitution for the un- 
stable potassium chlorate. The perchlorate is a chemical substance 
containing a greater amount of oxygen and holding it on a firmer bond, 
and it is not inclined to so easily give it up. It has been found that, 
under ordinary conditions of moisture and température encountered 
in the use of fusées, the acid produced by the moisture acting on the 
sulphur will not décompose the potassium chlorate, and spontaneous 
ignition will not take place. The spécification, as well as the file wrap- 
per, acknowledges this departure in the making of fusées in this one 
respect; and the claim is for this single purpose of reducing the lia- 
bility of spontaneous combustion. Fusées bave been made and used 
for 20 years or more ; but the difficultv was that they did not always 
burn long enough, but sometimes exploded spontaneously, and it was 
to meet this condition that the patentée labored. Perchlorate has been 
known as long as chlorate. The différence between them had long 
been known to chemists, as the several German publications offered in 
évidence indicate. Thèse publications had, long before Niditch's date 
of inventive thought, been available, even in this country. The use of 
perchlorate in fireworks avoided danger of spontaneous ignition. The 
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différence in the cost made, in America, more fréquent use of chlorate. 
Appellant had used the well-known compound for fusées, but not the 
perchlorate. It was after it had secured the services of a chemist that 
perchlorate was used. 

It is necessary that pubHcations, to be available, must furnish such 
détails as are necessary for the practical working of an invention. But 
the German publications did this. The patentée did not make any sub- 
stantial change in the relation of the compounds. The articles in "Die 
Fuerwerkerei" by Eschenbacker (1897), and in "Leitfaden der Pyro- 
technik" by Bujard (1899), and "Anorganische Chemie," a book on 
chemistry by Otto (1884), ail refer to potassium perchlorate as a less 
active oxidizing agent than potassium chlorate, and as not harmless in 
mixtures containing combustible substances like sulphur or sulphide 
of antimonate, and that it is far less dangerous to handle than potas- 
sium chlorate. Otto, in 1884, referred to potassium perchlorate as 
"employed in fireworks as a substitute for potassium chlorate, a sub- 
stance which is more dangerous to handle and is prone to spontaneous 
inflammation." Thèse were full and complète disclosures, and antici- 
pated what the patentée did hère. Both the problem and the solution 
were set forth. The fact that thèse publications referred to the use of 
fireworks does not detract from the usefulness of this prior publication 
as an anticipation. The art of fireworks and fusées we hold to be the 
same. Pyrotechny is defined as : 

"The management and mechanleal application of flre. 

"2. The fabrication of fireworks for military and omamental purposes 
* * * the composition and scientiiie use of combustible substances employ- 
ed as signais, as destructive agents, or for purposes of display." 

The Century Dictionary and Cyclopedia, Vol. 6. 

We think the patentée was dealing with pyrotechnie compositions 
which contained sulphur and carbohydrates as the burning material, 
coloring matter in the form of strontium, barium, or calcium nitrate, 
and potassium chlorate as the oxidizing agent. The sulphur and po- 
tassium chlorate, under certain climatic conditions, were subject to a 
reaction which yielded a gas spontaneously ignitable. Ail this had 
long been known in chemistry. The patent in suit is vord for lack of 
patentable invention. 

Decree affirmed. 



STRADA V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. .Tune 5, 1922. Eehearing Denled 

August 7, 1922.) 

No. 3825. 

I. Criminal law (§=9373— Evid,ence of sales of liquor prIor to date alleged held 
admissible. 

In a prosecution for maintaining a eommon nuisance as deflned by 
National Prohibition Act, § 21, in that from "about" October 8, 1920, to 
November 8, 1920, défendant carried on a restaurant -vvhere intoxlcating 
liquors were sold, it was not error to receive évidence of sales of wine 

^=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digfests & Indexes 
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atUje -restaurant a few dayg prlor to October 8tli; there belng contlnaltr 
o( "Wrongdolng implied lu the charge. 

2. Crifflinàl law <s=»373— Testimony of sales prlor to date charged admissible to 

establish uniawfut status. 

In a prosecution under National Prohibition Act, § 21, for maintalning 
a common nuisance by carrying on a restaurant where intpxicating liquors 
were sold between certain dates, évidence of sales of Uquor prlor to the 
dates charged was adlnisslble as tendîng to establish an unlawful status, 
not llmited in duration to the précise time of the occurrences charged, but 
of a more or less permanent character. 

3. Crimiaal law <s=»l 170(2)— Exclusion of évidence held harmless. 

In a prosecution for maintalning. a Uquor nuisance, any error of the 
court In declining accused's offer to show that he bought a certain 
quantlty of grapé juice was not prejudlciai, -where he was permltted to 
testl^ that he kept and sold nothlng but grape juice. 

4. IntoxiGating liquors <&=>2 16, 223(3)— Unneçessary to allège or prove alcohollo 

content of wine and whisky. 

In a prosecution for the sale of wii^e and whisky, It is unnecessary 
eithèr to allège or prove thé alcohblle content or fitness for use as a 
beverage, as wIne and whisky are prohlblted by National Prohibition 
Act, tlt 2, § 1, deflning "Intoxlcating liquors." 

5. Criminallaw ®=a459— Perso ns other than experts may Identity wIne and 

whisicy. 

It from use or by any other means a person knows what whisky or 
wine Is, he may be a compétent wltness to testify that Uquor purchased by 
hlm is such ; a scientiflc expert not belng required. 

In Error to the District Court of the United States for the Southern 
District of California ; Benjamin F. Bledsoe, Judge,. 

Ivouis Strada was convicted of maintaining a common nuisance, 
under the National Prohibition Act, and brings error. Affirmed. 

A. h. Wissburg, of San Diego, Cal. (O'Keefe & Van Winkle, of San 
Diego, Cal., of counsel), for plaintifï in error. 

Joseph Burke, U. S. Atty., and Herbert N. Ellis, Asst. U. S- Atty., 
bpth of Los Angeles, Cal. 

Before MORROW and HUNT, Circuit Judges, and DIETRICH, 
District Judge, 

DIETRICH, District Judge. PlaintifF in error was convicted of 
maintaining a common nuisance, as defined by section 21 of the Na- 
tional Prohibition Act (41 Stat. 314), in that from about October 8, 
1920, to November 8, 1920, as was charged, he carried on the Flora 
D'Italia restaurant, in San Diego, California, "where intoxlcating liq- 
uors, to wit, wine and whisky, containing alcohol in excess of one- 
half of 1 per cent, by volume," were kept and sold, in violation of 
the act. 

[1, 2] It was not error to receiye évidence of sales of wine at the 
restaurant a few days prior to October 8th. It will be noted that the 
charge is from "about" October 8th; but, aside from that considéra- 
tion, the testimony complained of tends to establish an unlawful sta- 
tus, not limited in duration tp the précise time of the occurrences re- 
lated, but of a more or less permanent character. The continuity of 
wrongdoing implied in the charge of maintaining a nuisance may suf- 

^ssFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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ficiently appear from the nature and circunistances of a single transac- 
tion. Lewinsohn v. United States (C. C. A.) 278 Fed. 421, 425. So 
hère, from the sales made by the défendant in person on September 
30th, and those made the following day by an employé, and others 
made within the period charged, there is a natural inference of "keep- 
ing" and "selling" continuously before and throughout the entire pe- 
riod, ail within the defendant's gênerai knowledge and with his ap- 
proval and participation. 

[3] The assignment that the court declined defendant's offer to 
show that he bought a certain quantity of grape juice does not appear 
to be supported by the bill of exceptions; but, however that may be, 
clearly there was no préjudice, for he was permitted to testify that he 
kept and sold nothing but grape juice. The proffered testimony could 
hâve added nothing of value. 

[4, 5] The principal contention, that the évidence is insufïicient to 
support the verdict, in that there was no compétent proof of the al- 
coholic content of the liquor sold, is apparently predicated upon the 
erroneous assumpfion that in every case under the Prohibition Act the 
government must charge, and prove by scientific analysis, that the 
liquor dispensed contained not less than one-half of 1 per cent, alcohol. 
But in the information it is hère alleged that the défendant kept and 
sold "wine and whisky," and thèse, together with certain other bev- 
erages, are specifically declared by the act to be "intoxicating liquor," 
the keeping and sale of which is prohibited. Section 1 of title 2 of 
the act provides that — 

"The worrt 'Houor' or tlie phrase 'intoxicating liquor' shall be construed to 
Incliule alcohol, brandy, whisky, rum, gin, heer, aie, porter, and wine, and in 
addition thereto any spirituous, vlnous, malt, or fennented liquor, * * * 
by whatever name called, containing one-half of 1 per eentum or more of 
alcohol by volume, which are fit for beverage purposes." 

Whisky and wine and the other beverages specifically named were 
well-known articles of commerce^ in common use, and needed no fur- 
ther description. In a prosecution for the sale of wine and whisky, 
therefore, it is unnecessary either to allège or prove the alcoholic con- 
tent or fitness for use as a beverage ; as wine and whisky they are pro- 
hibited. To be sure, the government lias hère charged, not only that 
the liquors were wine and whisky, but that they contained more than 
one-half of 1 per cent, alcohol. That it might do as a matter of pré- 
caution, but it was bound to prove only that they were wine and 
whisky, or that they contained the prohibited percentage of alcohol and 
were fit for use as beverages. W6tnesses testified that they purchased 
wine and whisky, and their competency was not questioned. If from 
use or by any other means the citizen knows what whisky is, he may 
be a compétent witness. It does not require a scientific expert to 
identify a well-known article of. manufacture and commerce, in com- 
mon use. In some instances the witnesses asked for wine, and appar- 
ently got wine ; presumably they got what they asked for. Lewinsohn 
V. United States, supra. 
281 F.— 10 
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A careful considération of the évidence leaves no doubt that the jury 
was abundantly justified in charging the défendant with the requisite 
knowledge. The other assignments are not argued, and are apparently 
without merit. 

The judgment will be affirmed. 



DRISKILL V. UNITED STATES. 

(Circuit Court of Appeuls, Ninth Circuit. June 5, 1922.) 
No. 3829. 

1. Criminal law c^s»! 158(1) Findings on conflicting évidence not disturfaéd. 

.Flndings of District Court on highly conflicting évidence ought not be 
dlsturbed by the Circuit Court of Appeals on wrlt of error. 

2. Searches and seizures (g=37— Evidence held not to hâve been obtained in un- 

reasonable search and seizure, in violation of Fourth Amendment. 

If botti lessor and lessee had free access to garage on leased premises, 
and used it in common, and ofHcers entered and searched tlie garage, and 
took a trunk and barrel therefrom at the Invitation of and with the as- 
sent of lessee, in the présence of lessor, who disclaimed being in posses- 
sion of the garage and having any interest In the trunk and barrel, the 
contents of the trunk and barrel, used as évidence in the prosecution of 
the lessor for having unlawful possession of intoxicating liquor, in vio- 
lation of the National Prohibition Act, helâ not to hâve been obtained 
through an unreasonable search and seizure, in violation of Const. 
Amend. 4. 

In Error to the District Court of the United States for the District 
of Arizona; Jeremiah Neterer, Judge. 

David B. Driskill was convicted of having unlawful possession of 
intoxicating liquor, and he brings error. Affirmed. 

Spencer B. Pugh, of Phœnix, Ariz., for plaintifï in error. 
Frederick H. Bernard, U. S. Atty., of Tuscon, Ariz., and Francis D. 
Crable, Asst. U. S. Atty., of Phœnix, Ariz. 

Before MORROW and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. Défendant was convicted of having 
unlawful possession of intoxicating liquor (National Prohibition Act, 
41 Stat. 314). He assigns as error (1) the réception of évidence al- 
ieged to hâve come into the possession of the government through a 
wrongful search and seizure; and (2) the refusai of the court to di- 
rect an acquittai because of the insufficiency of the évidence. The 
latter assignment is thought to be devoid of merit, and we dismiss it 
without discussion. 

Search and seizure. On April 23, 1921, a deputy marshal, in Com- 
pany with two spécial agents and three state ofïicers, went to the de- 

)®=>For other cases see same topic & KEY-NUMBER In 'ail Key-Numbered Digests & Indexes 
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fendant's résidence, in Phœnix, Ariz., to search for Hquor, in exécu- 
tion of what he supposée was a valid warrant. With two of the offi- 
cers, he knocked at the front door, and was admitted by the défendantes 
wife. The other three members of the party, in another car, drove into 
the alley at the rear of the house. Upon either side of the alley at this 
point, was a garage, one appertaining to the defendant's résidence, and 
the other on premises owned by him, but leased to and occupied by a 
family named Luttiîer. Each garage had double doors on the alley 
side, and thèse were open. As the ofïicers brought their car to a stop 
near defendant's garage, they observed him just inside the other ga- 
rage, doing something with a trunk, stooping over, and apparently 
pushing it back into the corner. Upon being accosted, he stated that 
he Hved across the alley and was "putting some things over there," 
referring to the garage where he was first seen. The officers then in- 
formed him that the deputy marshal had gone around to the front to 
make a search of his house, whereupon he entered the house, and, upon 
hearing the warrant read, called attention to the fact that the number 
was not of his house, and angrily ordered the officers to get out. 

The court below was apparently of the view that he afterwards 
changed his mind and consented to a search; but the question is not 
highly material, for the évidence objected to was found, not in the 
house, but in the garage across the alley. As already stated, this garage 
was wide open, and when défendant left the officers in the alley, to go 
into the house, they proceeded to investigate the place where he was 
seen with the trunk. They were about the premises f rom 20 to 40 min- 
utes, and it would be difficult to relate the varions incidents in the pré- 
cise order in which they occurred. The liquor in question was found 
in the trunk and in a nearby barrel, in which there were also empty 
liquor bottles. Défendant returned or was brought back to the alley. 
Inquiry was made by the officers at the Luttner home as to the posses- 
sion of the premises, and Mrs. Luttner came out to the garage. Un- 
doubtedly the Luttners used the garage, and, as already stated, it was 
upon the premises which they held under lease. It was constructed 
some months after they iirst rented the place, and, although never very 
clearly expressed, the understanding seems to hâve been that défend- 
ant would build it for their use, but he was to be permitted from time 
to time to store in it some of his things. 

[1,2] By the court below, where the testimony was heard at length, 
this was held to be the most favorable view to the défendant that 
could be taken, and upon highly conflicting testimony it was further 
found that, at the time the officers were there, défendant disclaimed 
possession of the garage. Thèse findings we ought not, and are not 
inclined, to disturb. But if, with the défendant, we assume that he and 
the Luttners both had free access to the garage, and used it in com- 
mon, the officers were not trespassers. Upon such an assumption, Mrs. 
Luttner had the righfr to invite them in, or to assent to their entry. 
That she did so assent, and was willing that they remove the trunk and 
barrel, with their contents, there can be no doubt, and the weight of the 
évidence supports the view that the défendant ail the time sought to 
hâve the officers understand that he was not in possession of the ga- 
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rage, and had no înterest in the trunk or barrel. Under such cîrcum- 
stances, to hold the officers guilty of an "unrea,sonable" search and 
seizure, in violation of the Fourth Amendment, would be to make of 
the constitutional provision a fetish, instead of a shield against the 
invasion of personal and property rights. 
The judgment will be affirmed. 



MEXiCAN GULF OIL CO. et al. v. COMPANIA TRANSCONTINENTAL DE 

PETROLEO, S. A. 

(District Court, S. D. New York. Aprll 11, 1922.) 

I\ 
f. Action ^=>32— Common-law forms abollshed. 

Common-law forms of action tiave been abollshed In New York and one 
form of civil action substituted In their place, that is, a statement in 
plain language constituting plalntiff's cause of action. Code Civ. Proc. 
N. T. §§ 481, 3339. 
i. Action 4@=3l7— Cause of action dépends on iaw of place, and remédies on iaw 
of forum. 

À plalntiffs cause of action dépends upon the Iaw of the place, while 
his remédies dépend upon the Iaw of the forum. 

3. Licenses ®=95l— Mines and minerais <s=348— Oil rights held Incorporeal heredit< 

aments. 

OU rights Involved In a suit to recover damages for taking oil out of 
part of a lot upon whleh plalntiffs claim the exclusive right to ex- 
plore, for oil are incorporeal hereditaments, profits à prendre, resting In 
grant and not in livery and Incapable of possession. 

4. IVlines and minerais <S=373— Oil leases are exclusive licenses to enter on prop- 

erty of another. 

Oil leases are really exclusive licenses to the grantees and their assigns 
to explore for oil, and for that purpose to enter on the premises not ad- 
versely, but subject to and consistently with the title and possession of 
the owner. 

5. Judgment €=>679— Action between competing licensees under oil leases will 

not affect ciaims of grantors. 

Claims Inter se of competing licensees under oil leases dépend on the 
titles of their grantors respectlvely to the land, but the détermination of 
thèse titles is Incidental, and no Judgment in an action between the li- 
censees will In any way afCect the claims of the grantors to the land 
inter se. 

6. IMines and minerais €=»48— 011 and gas belong to no one until brought to the 

surface. > 

Oil and gas are of a fngacious nature, and belong to no one nntil 
actually brought to the surface of the ground. 

7. Mines and minerais <S=»8I— Lessee takes subject to Instruments spread on 

records. 

Lessee In oil lease took subject to statemen* In Instruments referred 
to In the lease which were In the line of Its title as spread on the public 
records. 

^=9For otber cases see same toplc ft KEY-NUMBER In ail Key-Numbered Dlgests ft Indezn 
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•. Lost Instruments <®=98 (3)— Evidence held to show delivery. 

In an action to reeover damages for taking of oil from land, évidence 
held to show that a deed was executed and delivered to the one through 
wbom plaintiffs claimed. 

9. Lost instruments <s=38(3)— Degree of proof to establish lost deed dépends on 
circumstances. 

The degree of proof to establish a lost deed dépends upon the circum- 
stances. 
<0. Evidence <S=>83(i)— Certificate of justice of peaco held to create presump- 
tlon that deed was executed and witnessed. 

A eertificate of a justice of tlie peace of the state of Vera Cruz, Mexico, 
notlfying the tax office that a deed had been executed conveylng cer- 
tain land, in order that taxes might be coUected on the transfer of owner- 
ship, created a presumption that the deed was executed before two known 
witnesses as required by Civ. Code of Vera Cruz, art. 2761 ; the deed 
having been lost or stolen. 

11. Lost instruments <g=s8( 3)— Crantées not deprlved of rlghts because unable 
to name witnesses to lost deed. 

Parties daimlng under a deed, considération for the land conyeyed 
by ît not exceeding 200 pesos, could not be deprlved of their rlghts under 
the deed because unable to state the names of the witnesses, where thti 
deed was lost or stolen, under Civ. Code of Vera Cruz, art. 2761. 

12. Vendor and purchaser <s=3233 — Record unnecessary in Mexico of deeds of 
property where considération iess than 200 pesos. 

Civ. Code of Vera Cruz, arts. 3057, 3081, requiring transfers of im- 
movable property to be reoorded, dld uot apply between 1897 and 1920 to 
transfers of land where the considération was Iess than 200 pesos, and 
an unrecorded deetl for land where considération was Iess than such 
amount was good as against ail the world, though not recordad, In view 
of articles 3056, 3058. 

13. Adverse possession <s=> 105— Adverse holder not affected by Knowledge of su- 

perlor title. 

Generally speaking, an adverse holder of land under a statute ot limi- 
tation is not afCected by knowledge or notice of a superior title. 

14. Vendor and purchaser <s=9228 (3)— Unrecorded IVlexican deed good against 
party with knowledge. 

An unrecorded deed to land in the state of Vera Cruz, Mexico, was 
good as against third parties with knowledge of Its exécution and de- 
livery, under Civ. Code of Vera Cruz, arts. 3057, 3081. 

15. Mines and minerais <S=>8i— Evidence held to show lessee In oll lease had 
knowledge of deed of land to person under whom plaintiff claimed. 

Evidence held to show that défendant lessee under oil lease in the state 
of Vera Cruz, Mexico, had knowledge and notice, before the taking of 
the lease, of plaintiff's elaim to the land and of the fmud of lessor who 
had previously executed a deed of the land to one under whom plaintiff 
claimed. 

16. Mines and minerais €=381— Lessee held not entitled to oli as a possessor in 
good faith. 

In an action to reeover damages for taking of oil frora Innd owned by 
plaintiffs, défendant lessee held not entitled to the oil as a possessor in 
good faith under Civ. Code of Vera Cruz, arts. 809, 817, 818, 819, 821, 813. 

17. Parties <@=388(4)— Misjoinder walved by fallure to demur. 

An objection on the ground of misjoinder of parties appearlng on the 
face of the complaint was walved where not taken by demurrer, under 
Code Civ. Proc. N. Y. J 499. 

C=9For otber cases see same toplc & KEY-NUMBBR lu ail Key-Numbered Dlgeats ft IndexM 
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18. Parties $=>t6— PlalntfJT held to hâve interest In subject of action. 

An oll Company, llcensee under a lease, was a proper party together 
wlth Its assignée Jn an action to recover damages for the taking of oil ont 
of land, where, under the assignment, a royalty was reserved, liavlnç an 
Interest in the subject of the action under CoiIe Civ. Proc. N. Y. § 446. 

19. Appeal and error ®=3l036(2)— Misjolnder of parties not prejudiclal. 

In an action to recover oil taken ont of land by défendant, défendant 
was not pre.ludioed by mlsjoliider of parties plaintiff in that one of them 
had assigned his rights to the other. 

20. Tenancy in common ©=935— No conveyance of share witliout notice to co- 
nwners. 

Under the law of the state of Vera Cniz, Mexico (Civ. Code, art. 2683), a 
tenant in common cannot convey his share of the iindividt>d property with- 
out glvlug his co-owners notice so that they can make use of their prefer- 
ential right to purchase. 

21. Partition ^=^4 — Land held divided as betweeri co-owners. 

Land held by tenants In coramon In the state of Vera Crm, Mexico, was 
divided as between them by the cutting of brechas through the timber and 
setting apart, espeeially where ratlfled by a notarial division under Clv. 
Code of Vera Cruz, art. 1526. 

22. Deeds $=9l77— Nothing said or done by grantor after conveyance can affect 
title. 

Nothing that grantors do or say after conveyance to the préjudice of 
grantee's tltle can affect It In any way. 

23. l-lusband and wife <sx=7267(l)— Husband before civil marriage held to hâve 
right to convey without wlfe Joining. 

One who bought land in the state of Vera Cruz, Mexico, after his ec- 
cle.siastical marriage, but before a civil marriage, had a right to convey It 
without his wife joining in the deed, under Civ. Code of Vera Cruz, arts. 
1ST6, 1878, and title 4, art. 43, relatlng to community property and civil 
statua of persons. 

24. Mines and IVlinerals <s=38l— Action by one iessee to recover front another value 
of oil lilegaily taicen from land, and not ejectment, held proper remedy. 

An action by one Iessee under an oil lease against a le.ssee under 
'■.,an oil lease esecuted by a différent grantor could be maintained for 
damages for the value of oil taken out by the défendant, instead of one 
In ejectment with a claim for mesne profits, as défendant was not In 
possession under any claim of title to the land, having only a possessio 
pedis not adverse to, but in strict acknowledgment of, the owner's titte; 
the mère raising of the oil to the surface not constituting a claim of own- 
ership of the land. 

25. Mines and minerais i@=»8l— Right to explore tantamount to possession of oll. 

The right to explore for oil is tantamount to possession after it is 
bronght to the surface, as affecting form of action to be brought against 
one taking the oil or interfering with plalntiff's rights. 

26. Action €=^32— Technlcallties of common-law forms dlsregarded under Code. 

The intention of Code Olv. Proc. N. Y. § 3339, providlng for only one 
form for civil action, is that any one who has a right can recover for any 
infraction of his right without regard to the technlcalitles whieh dls- 
tinguish the forms of actions at connnon law. 

27. Courts €=37— Action maintainable in New Yorli for injuries to reai estate out 

of state. 

An action may be maintained In the courts of the state of New York to 
recover damages for injuries to real estate situate without the state, and 
nn action could be maintained in the courts of the state by one Iessee un- 
der an oll lease covering land In Mexico against a Iessee from a dif- 
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ferent grantor to recover damages for Interférence with plaintlflTs In- 
corporeal hereditament or prolits à prendre, the action Involving the 
land only incidentally, under Code Civ. l'roc. N. Y. § 9S2-a. 

23. Mines and minerais (g=>8l— Measure of damages for oit taken from land 
stated. 

Amount recoverat)le from one who bas takpn nll from land which plain- 
tiff had the exclusive right to tai<e is tlie value of tlie oll when raised 
to the surface, and not the increased value in the defeudaut's hands, 
when plaintiEf is entitled to compensation only. 

At Law. Action by the Mexican Gult Oil Company and the Inter- 
national Petroleum Company agaiiist the Compania Transcontinental 
De Petroleo, S. A. Judgment for plaintiffs. 

Parker, Marshall, Miller & Atichincloss, of New York City (R. 1,. 
Batts, of Pittsburgh, Pa., G. Carroll Todd, of Washington, D. C, Tom 
J. Lee, of Tampico, Mexico, H. I,. Stone, Jr., of Pittsburgh, Pa., and 
H. Snowden Marshall, of New York City, of counsel), for plaintifï 
Mexican Gulf Oil Co. 

White & Case, of New York City, for plaintifï International Petro- 
leum Co. 

Chester O. Swain, of New York City (Richard V. Lindabury, of 
Newark, N. J., and Chester O. Swain, of New York City, Cari Kin- 
caid, of Tulsa, Okla., and J. Edward Ashmead, of Newark, N. J., of 
counsel), for défendant. 

WARD, Circuit Judge. This case was tried before me, a jury be- 
ing waived. 

The plaintiffs seek to recover of the défendant damages for taking 
some 6,000,000 barrels of oil out of a part of lot 163 in the canton of 
Tuxpam, state of Vera Cruz, Mexico, upon which they claim the ex- 
clusive right to explore for oil. The complaint contains two counts, the 
first, like an action of trover at common law, for the conversion of 
the oil as their property, and the second, like an action of trespass on 
the case, for injury to their exclusive right to explore for oil. 

The answer of the défendant, after a gênerai déniai of ail the mate- 
Tial allégations of the complaint, pleads seven separate défenses and one 
partial défense to the first cause of action. The défenses are to the 
«ffect that its well was located on a plot of 6.5 hectares (being the most 
easterly part of the 18.9750 hectares mentioned in the complaint), and 
that it had obtained the exclusive right to explore for oil on this from 
Amado Cobos. 

The partial défense is that in any event it is entitled to the cost of 
raising the oil. 

I may state at the outset certain considérations to be borne in mind 
throughout the case : 

[1] (a) Common-law forms of action hâve been abolished in this 
state and one form of civil action substituted in their place, viz., a 
statement in plain language of the f acts constituting the plaintiff's cause 
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of action, Code o£ Civil Proc. §§ 3339 and 481 ; Backer v. Penn Lu- 
bricating Co., 162 Fed. 627, 89 C. C. A. 419. 

[2] (b) That a plaintiff's cause of action dépends upon the law of 
the place, while his remédies dépend upon the law of the forum. Cen- 
tral Vermont Railway Co. v. White, 238 U. S. 507, 35 Sup. Ct. 865, 
59 L. Ed. 1433, Ann. Cas. 1916B, 252. 

[3] (c) That the oil rights involved in this case are incorporeal her- 
editaments, profits à prendre, resting in grant and not in livery and 
incapable of possession. 

[4] (d) That thèse rights, though commonly called oil leases, are 
really exclusive licenses to the grantees and their assigns to explore for 
oil and for that purpose to enter upon the premises not adversely but 
subject to and consistently with the title and possession of the owner. 

[5] (e) The claims inter se of competing licensees dépend Upon the 
titles of their grantors, respectively, to the land ; but the détermination 
of thèse titles is incidental and no judginent in an action between the 
licensees will in any way afifect the claims of the grantors to the land 
inter se. 

[6] (f) That oil and gas are of a fugacious nature and belong to no 
One until actually brought to the surface of the ground. Ohio Oil Co. 
V. Indiana, 177 U. S. 190, 20 Sup. Ct. 576, 44 L. Ed. 729; Funk v. 
Haldeman, 53 Pa. 229; Union Petroleum Co. v. Bliven, 72 Pa. 173. 

Each party claims under one Amado Cobos, their respective chains 
of title being as f ollows : 

Simon Hernandez 

to 

Cobos 

Feb. 20, 1895 



Cobos 

to 

A. Fermin Criiz 

Api. 20, 1901 



Cobos 

to 

Otontepec 

Feb. 28, 1917 



Cruz heirs 
to 

International -, 
Aug. 23, 1912 

International 

to 
Mexlcan Gulf 
Api. 13, 1918 



, Plaintiffs 



Défendant 



Otontepec 

to 

John Kee 

Aug. 1, 1917 

John Kee 
to 

Transcon ti nen tal 
Jan. 19, 1918 



In the year 1895 the common lands of Chinampa, in the municipality 
of San Antonio, canton of Tuxpam, state of Vera Cruz, Mexico, were 
divided among the co-owners, and lot No. 163 was allotted to Simon 
Hernandez. In point of fact, Dblores Cruz was entitled to 18.5 hec- 
tares as a joint owner with Hernandez, which fact Hernandez subse- 
quently acknowledged by written instrument. 

February 20, 1896, Hernandez sold, his interest, which, though sup- 
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posed to contain only 18.5 hectares, really contained 24.7198 hectares, 
to Cobos. The locus in quo is as f oUows : 



Lot 
/56 



DOLQRES Cruz 
IB.SI2Z Wect. 
Aguilua. Lease 



5. Hernandez 

TO 

A. Cobos 

TO 

Antonio Fêrmin 
l6f7SO HE.CT. 



/A/TERNAT/ONAU 



* EVA 



é.5 

Hrct. 



l-i- 



Arba or Lot 
V5.304Û He-cts. 

R/STo Cruz Wouse 
Lo-r /6V- 



kse 



Af-7ADo Coeos 
5. ô)6o HE.cr. 

CONTINEHTAL M6X. lisE. 



^-^Well of Transcoht. 
Lot 157 

The plaintiffs dérive their exclusive oil rights by gratit from the 
heirs of Fermin Cruz, dated August 23, 1912; whereas, the défend- 
ant claims the same rights by virtue of a grant from Cobos to the Oton- 
tepec Company dated February 28, 1917. 

1. The right of the plaintiffs is plainly superior to that of the de- 
fendant if they can prove their title, because after conveyance to them 
there was nothing left in Cobos. But they produce no deed from 
Cobos because they say some nine years after he had executed and de- 
livered it to Fermin Cruz he borrowed it back with the accompanying 
title papers for examination by his lawyer in respect to the amount of 
his holding in lot' 163 thereafter f raudulently refusing to return it and 
denying that he had ever executed it. The mistake seems to hâve aris- 
en from the supposition of the parties that lot 163 was of the usual 
standard size of 37.5 hectares ; whereas, it was found te contain 43. 
3040 hectares, and upon a resurvey some 49 hectares. 

. Therefore the fundamental question upon which the right of the 
plaintiffs dépends is whether Fermin Cruz had title to the 18.9750 
hectares good against Cobos and ail persons claiming under him. 

They rely upon the following facts to sustain their claim, among 
others : 

April 20, 1901, Martinez, a justice of the peace, notified the tax of- 
fice at Chinampa, which it was his duty to do, that Cobos had sold to 
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Fermiri Cruz 18.9750 hectares for the sum of 80 pesos and remitted 
the deed executed before him to the collecter of taxes in order that he 
might collect the tax on transf er of ownership : 

"O. 20. I remit to you an 'escritura' of half lot of land conslsting of eight- 
een hectares nine thousand seven hundred fifty square metera which C. 
Amado Cobos sold to C. Antonio P. Cruz for the sum of $80 eighty pesos, in 
order that you may collect the corresponding transfer of domlnion. 
"Country and Liberty. 

"Chinampa, April 20, 1901. Apolinar E, Martinéz. [ScroU.] 

"C. OoUector of Revenue." 

The collector of taxes reported that he had collected the tax from 
Fermin Cruz on 18.9750 hectares of lot 163 valued at 80 pesos to the 
administrator and comptroller of the revenue office of the canton of 
Tuxpam, and they in tum reported the fact to the gênerai treasury of 
the State of Vera Cruz at Jalapa. Thèse facts are proved by officiai 
records. 

As the justice of the peace did not state that the premises for which 
he inclosed the deed were in lot 163, the taxing a:uthorities must hâve 
learned that fact from the deed itself . 

Cobos gave the following receipt to Fermin Cruz: 

"I recelved of Sehôr Antonio Fermin. a résident of El Chapappte pertaining 
to this munlclpality, the sum of $42.00, pesos forty-two, on account for the 
half lot that I bave situated in El Chapapote in common with Senor Dolores 
Cruz, a résident of the same village, sald lot being marked with thé number 
163 and sald half 'Accion' I hâve agreed to sell to sald Senor A. F. Cruz for 
tlie sum of $80.00, pesos eighty, there being lacking of this amount .$38.00, pesos 
thirty-eight, which he will deliver to me in fuU the month of December of 
the présent year and up to such date I will deliver the requisite deed accord- 
ing as the law provides. 

"Ohinàmpà, Jùne 9, 1900. Amado Cobos. [SeroU.]" 

From 1901 down to 1908 the taxes on the premises were assessed 
against Fermin Cruz and DoIor^s Cruz and paid ; and in 1909 and 
1910 separately against Fermin Cruz and Dolores Cruz, and April 18, 
1910, Fermin Cruz died intestate. 

In 1909 the following correspondence was had between Cobos and 
Fermin Çruz : 

"Chinampa, .Tune .30, 1909. 

"Senor Antonio Fermin, Chapapote — Esteemed Friend: The attorney being 
ihere, arranging the documents relatlng to Chapapote and varions others I wi'l 
'miiçh àppreciate if you will kindly send me by the bearer of the présent 
Atilano Hemandez ail the documents relative to the land that I sold you in 
order to eléar up a différence that I hâve In my documents and as soon as he 
is through with them I will return them or If it Is possible for you to eome it 
will be much better ; cautioning you not to fail to corne so I won't hâve tlie 
necessity of fiaving recourse to the authorities. 

"Your attentive friend and servant, Amado Cobos. [Scroll.]" 

"San Antonio, Chinampa, July 2, 1909. 
"Senor Don Antonio Fermin, Chapapote — Esteemed Friend: The lawyer, 
having examined thé documents that cover yo,ur land, It resulted that therein 
appear the hectares of land that according to my dociiments were lacking; 
and as they are not registered In the registry office and this is important, I 
vvlU muçh àppreciate if you will kindly come hère for deflnitely arranging this 
'matter, and if you wish to buy thé excess I can sell it to you If it .suits you 
and we reach an agreement as to priée, meanwhile the documents remain in 
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my possession in tliirteen lawful leaves like I received them, retuming ta you 
another file tliat does not relate to the case. 
"I thank you, and awaiting you, remain, 

"Your attentive friend and servant, A.mado Cobos. [Scroll.]" 

In 1910 Cobos wrote to Ramon Diaz : 

"Chinampa, the lltli of September, 1910. 

"Ramon Diaz, Tantima — My Dear Sir and Friend: I acknowledge your 
favors of the SOth of the past month and llth of the présent. 

"Referring to the documents that you ask of me relating to the part that I 
sold to the now deceased Antonio F. Cniz, they are In the possession of the 
lawyer on account of there appearing in the primordial tltle paper some other 
parcels of mine and of other men and for arranging the one and the other, 
he said sueh title paper and the 'escritura' to whlch you refer were indlsi)ens- 
able to him. For such reason I do not comply with your desires. Without 
more, 

"Your servant and friend, Amado Cobos. [Scroll.]" 

It is quite évident that Cobos borrowed the papers from Fermin 
Cruz to correct the mistake as to the area of lot 163 and claimed for 
himself, as against Fermin Cruz's title, the excess over 18.9750 hec- 
tares, some 5 hectares, which he subsequently located in what is called 
the "toe of the boot." 

April 5, 1911, Cobos in a promise of lease of thèse 5 hectares to the 
Continental Mexican Petroleum Company, which was referred to in 
an instrument of confirmation dated January 30, 1916, stated : 

"Mr. Amado Cobos manifests that he is owner of 5 hectares 8160 square 
meters of lot 163 of the divided lands of this municipality, whlch he acquired 
by purchase from Mr. Simon Hernandez and which lot Is undivided with Sr. 
Dolores Cruz and the heirs of Sr. Antonio Fermin Cruz, which fraction of 
land he binds himself to give in lease to Lie. Schuster or whom he représenta 
on the conditions stipula ted in this instrument as soon as the subdivision of 
said lots has been made." 

January 30, 1916, Cobos in an oil lease to the Mexican Gulf Oil Com- 
pany stated : 

"First. Mr. Amado Cobos covenants: That in the municipality of San An- 
tonio Chinampa, canton of Tuxpam, state of Vera Cruz, he is owner and is 
In the quiet, public, and undisturbed possession of 5 hectares 8160 square 
meters of lot No. 163 of the divided lands of this municipality by purchase 
that he made of Simon Hernandez, aud which lot is owned undivided with the 
helrs of Dolores Cruz and heirs of Antonio Fermin Cruz, and said land he 
binds himself to give in lease on the division belng made." 

October 27, 1916, Cobos undertook to give an oil lease to one Schus- 
ter, stating: 

"Amado Cobos states that he Is the owner of 5 hectares 8160 square meter.s 
of lot 163 of the divided lands of this municipality, which he acquired by 
l>urchase made of Simon Hernandez, and which lot is owned undivided with 
Dolores Cruz and heirs of Antonio Fermin Cruz, which fraction of land he 
obligates himself to give in lease to Attorney Schuster, or to whom he repre- 
sents, as soon as may be made the division of said lot, on the conditions stipu- 
lated in this instrument." 

[7] Thèse instruments were referred to in the lease from Cobos to 
the Otontepec Company which is in the line of defendant's title as 
spread upon the public records, and it took subject to thèse statements. 
Ochoa V. Hernandez. 230 U. S. 164, 33 Sup. Ct. 1033, 57 L. Ed, 1427. 
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[8] In 1911 Cobos told one Anderson, who had applied to him for 
oil rights in the 18.9750 premises, that he could not grant them because 
they belonged to the heirs of Fermin Cruz. There is other évidence, 
but the foregoing satisfies me that Cobos did exécute and deliver the 
deed to Fermin Cruz. 

[9^ 18] The degree of proof to establish a lost deed dépends upon 
the circumstances. This was not a lost but a stolen deed. The con- 
sidération and the premises .appear from the receipt of Cobos and his 
many admissions, written and oral. The certificate of the justice of the 
peace créâtes the presumption that the deed was executed before two 
known witnesses as required by law. 

Article 2761 of the Civil Code of Vera Cruz provides ; 

"The sale of an immovable the value of which does not exceed 200 pesos 
can be made in a private instrument which the vcndor and purchaser shall 
sign before two known witnesses." 

[11] Under the circumstances of the case, the plaintiffs cannot be 
deprived of their rights because they are unable to state the names of 
the witnesses, who lived in a f oreign country and who may very well 
now be dead. 22 C. J. 938 et seq. 

Ferez, chief of lands and légal department of the International Pe- 
troleum Company, wrote to Sadler, président of the défendant, as fol- 
lows : 

"Tampico, January 3, 1018. 

"Mr. E. J. Sadler, Gomez Building, City. Dear Sir: In view of the con- 
versation which you had with mé some days ago, relative to the company you 
repres^nt iiitending to commence drilling on the south part of lot No. 163 of 
the division of Chinampa, Tuxpam, I flnd myself ot>Iiged to bring to your 
knowledge the following: 

"tJpon the south part of said lot the company which I represent bas rights 
aequired since the year 1912, from the sole, legitimate and true owners of 
said land, and consequently it is not disposed to consent to the doing of acts 
which may injure its rights. 

"You cannot allège other rights in the said land than those which may pro- 
eeed from Amado Cobos, who was the owner until the year 1901 when he 
voluûtarily and legally transferred them to Antonio l'ermin Cruz. Subse- 
quently, as I hâve stated to you personally, and as is better known to your 
lawyer Claudio Buckley, to whom our lawyer has shown the documenta relat- 
ing theretoj Amado Cobos retook from their legitimate owner the corre-spond- 
ing documents, which to date he has not returned, trying perhaps to conceal 
them in order to déclare himself sole owner of the said property. 

"I am not making a false imputation against Mr. Cobos ; you may come at 
your pleasure to this office with him and I shâU take pleasure in seelng him — 
Cobos, justlfy his attitude. 

"The sole object of this letter is to try to prevent you through error from 
committing an undue act. 

"Very truly yours, A. R. P." 

The explanation which Cobos offers of his receipt, correspondence, 
and admissions, written and oral, is whoUy unsatisfactory. It is to 
the effect that because 38 pesos, the balance of the purchase price pay- 
able in December, 1901, had not been paid by Fermin Cruz or by his 
heirs, no deed to him was ever executed or delivered. Still, in a con- 
scientious spirit, he wrote and spoke and acted as he did on the theory 
that, if the balance of the purchase price due — $19 in American money 
— should be subsequently paid, he would exécute and deliver the deed. 
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When, howevêr, vast quantities of oil in the neighborhood of thèse 
premises were discovered, he made a contract dated May 13, 1918, with 
the heirs of Fermin Cruz conveying to them one-half of the 18.9750 
hectares, paying them a large sum of money in addition ; they, on the 
other hand, admitting, in the face of their detailed statements to the 
contrary in their lease to the International Petroleum Company, that 
neither they nor their father, Fermin Cruz, ever had any ownership of 
the premises. 

[12] 2. The défendant next objects that, even if such a deed had 
been executed and delivered by Cobos to Fermin Cruz, it would not 
affect its rights because it was not registered. It relies for this upon 
the following articles of the Civil Code of Vera Cruz : 

"Art 3057. Ail contracts and acts inter vivos wliich transfer or affect the 
ownership, possession or enjoyment of immovable property or of real rights 
imposed thereon, must be recorded." 

"Art. 3081. Registrations are not extinguished as to third parties except 
by cancellation or by the record of a transfer of the ownership or of the 
real right made in favor of another person." 

But thèse articles must be read in connection with the following : 

"Art. 3056. Acts and contracts which under.the law must be recorded, shall 
not produce effect against a third party, unless they are recorded in the re- 
spective office." 

"Art. 3058. Whenever the properties or rights do not exceed 200 pesos regis- 
tration shall not be obligatory." 

Read together, it seems to me perfectly plain that, though thèse pri- 
vate deeds need not be recorded to "produce effect against a third par- 
ty," they still may be recorded if the parties in interest wish it. 

Originally, both at common law and by the civil law there was no 
requirement that deeds be recorded. The law of caveat emptor applied, 
purchasers taking the risk of prior deeds of which they had neither 
knowledge nor notice. But the original Civil Code of Vera Cruz, 
known as the Corona Code of 1868, provided as follows : 

"Art. 2338. Ail acts between the living of change or transfer of ownership 
of immovable things, such as donation, sale, barter, partition, transaction or 
any other shall be registered in the public registry." 

By amendment in 1871 grants of property not worth more than 200 
pesos could be executed by a private deed before a justice of the peace 
with two witnesses. 

By amendment in 1885 it was provided that registration should not 
be obligatory in case of deeds for property worth not more than 100 
pesos. 

By the Civil Code of 1897, which applies to the case in hand, article 
3058, supra, registration was not obligatory of deeds for property not 
worth more than 200 pesos. 

"Art. 2764. The sale of real estate shall not produce efCect with regard to 
third parties, until after it bas been recorded in such cases and terms as arfr 
prescribed In this Code." 

The purpose of the legislators by this amendment as to private deeds^ 
was to relieve poor people, mostly ignorant Indians, from the neces- 
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sity of examining public records; of having cancellations made of 
prier deeds ; and of the duty of paying recof ding fées in public offices, 
often far away from their homes, in case of thèse trifling transfers of 
land worth less than $100 American money. This is the, view taken 
by the Mexican lawyers examined by the plaintiffs; whereas, those 
called by the défendant say that, in order to "produce effect against 
third parties," thèse private deeds must also be registered. 

The exception does, as the défendant claims, impair the registration 
System in the sensé that it would be more complète and harmonious 
without the exception. But the question is one of public policy for the 
legislators and not for the courts to décide. The similar exception of 
deeds for property worth not more than 500 pesos was contained in 
the Fédéral Code of Mexico of 1870, and it is quite significant that in 
1884 that exception was abolished, as was the similar exception in the 
Civil Code of Vera Cruz which we are considering in 1920 ; ail deeds 
irrespective of the value of the property being required to be regis- 
tered "to produce effect against third parties." 

I am convinced by the plaintiffs' expert witnesses that articles 3057 
and 3081, supra, upon which the défendant relies, apply only to deeds 
which were required by law to be registered and must be read in con- 
nection with article 3058, with the resuit that the deed to Fermin Cruz, 
being expressly exempted from the duty of registration, was good 
against ail the world. 

It is suggested that permission to record deeds of property worth 
not more than 200 pesos is useless upon the foregoing theory. Évident- 
ly registration would protect the purchaser in the case of the loss or 
the destruction of his deed or of the abstraction of his deed, as in this 
instance by Cobos. It seems to me, on the other hand, that, if the ex- 
ception does not make such deeds effective without registration, there 
is no explanation of its adoption. Although the heirs of Fermin Cruz 
could hâve taken various steps against Cobos to get their title on rec- 
ord, which the défendant points out, they were not obliged to, as it 
was good without registration against third parties. 

3. I might stop hère on this fundamental issue of the case, but the 
plaintiffs go further and say that, if the deed from Cobos to Fermin 
Cruz was not in itself notice to ail the world, still the défendant and 
those under whom it claims had such notice as was équivalent to regis- 
tration. They were certainly advised before the Otontepec Company 
purchased its oil rights from Cobos of the International Petroleum 
Company's daim and that the heirs of Fermin Cruz asserted that the 
deed in question from Cobos to Fermin Cruz had been executed, de- 
livered, and f raudulently suppressed by Cobos ; they also saw the re- 
ceipt of Cobos dated June 9, 1900, and his correspondence with Fer- 
min Cruz in 1909 and receipts for taxes on the premises paid by Fer- 
min Cruz. But défendant says that neither knowledge nor notice is 
enough by the law of Vera Cruz ; that a purchaser of real estate, even 
though told by his grantor that he had previously conveyed the same 
premises to another person, and. even though that person showed the 
purchaser the deed, still, if the public record showed title in his gran- 
tor, the purchaser would take good title to the premises entirely unaf- 
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fected by knowledge of those facts. Tliis is certainly going the whole 
length ; logical, but shocking. 

[13] The défendant claims that its title was good if it was itself 
guilty of nô fraud and had not participated in the fraud of Cobos, if 
he committed any. It relies upon cases of title by prescription under 
adverse claim accompanied by open, notorious, and continuons posses- 
sion. Foulke V. Bond, 41 N. J. L,aw, 527 ; Woodward v. Blanchard, 
16 111. 425; Wright v. Mattison, 18 How. 50, 15 L. Ed. 280_; Davis 
V. Hall, 92 III. 85. Thèse cases présent an entirely différent situation. 
The conditions upon which adverse possession of real estate may ripen 
into title dépend upon the provisions of the statute of limitation creat- 
ing such title. Generally speaking, an adverse holder under such stat- 
utes is not affected by knowledge or notice of a superior title. Their 
very purpose is to extinguish superior titles by adverse possession, un- 
accompanied by fraud, for a fîxed period. But the défendant is not 
claiming under any statute of limitation or prescription. 

[14, 15] On the other hand, title by grant taken with knowledge of 
defects or with notice sufficient to require the purchaser to make rea- 
sonable inquiry is not good except where a statute makes recording the 
deed the exclusive test of notice, which intention should be expressly 
and unmistakably stated. There is nothing said in the articles of the 
Civil Code of Vera Cruz concerning registration about the good faith 
of third parties. But I think this is to iDe implied. The experts called 
by the plaintiffs testify that this is the proper construction of the Mexi- 
can law, and there is authority both of text-writers and of décisions to 
the same effect. Admitting that neither the Otontepec Company nor 
John Kee nor the défendant was guilty of fraud or of participation in 
the fraud of Cobos, I think it is still plain that each of them had such 
knowledge and notice before taking their leases of Fermin Cruz's 
claim and of the fraud of Cobos as to deprive them of the protection of 
article 3081. Mère advice of counsel, especially of the counsel of the 
Otontepec Company, who had advised the buying of the same right 
from Cobos, that he did not think the deed in question could ever be 
proved or produced and that the title was merchantable, does not seem 
to me to be enough. 

[16] 4. The défendant relies on the provisions of the Civil Code of 
Vera Cruz as to possession of the oil : 

"Art. 809. Possession îs the holding of a thing or the enjoyment of a right 
by ourselvea or by another in our name." 

"Art. 817. He is a possessor in good faith who has, or has good ground for 
believing that he has, a title sufficient to transfer ownorsliip." 

"Art. 818. He who is ignorant of the vices of his title is also a posse.ssor 
in good faith. Ignorance Is presuined in this case." 

"Art. 819. He is a possessor in bad faith who possesses knowing that he 
has no title ; as also he who without good ground believes that he has a title; 
and he who knows that his title i.s Insufficîent or defectlve." 

"Art. 821. The passessor in good faith is entitled to the fruits gathered 
so long as his good faith is not interrupted." 

For the reasons heretofore stated in respect to the title of Fermin 
Cruz, the défendant cannot be regarded as a holder of the oit in good 
faith as defined in thèse articles. Article 843 provides: 
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"Art. 843. Possession Is likewlse lest when another possesses the thlng for 
more than a year reckoned from the day on which the new possession publlcly 
began, or from the day on whlch It came to the knowledge of the person who 
formerly had possession, If the new possession began secretly." 

But the défendant did not possess the oil for more than a year be- 
cause it disposed of the same shortly after it was brought to the sur- 
face, production beginning January 23, 1919, and ending February 9, 
1920, less than 13 months; the well being then exhausted. 

[17-19] 5. It is objected that the International Petroleum Company 
has no interest in the oil rights involved, having assigned ail its rights 
and privilèges under the lease to its coplaintifï, the Mexican Gulf Oil 
Company. This is an objection on the ground of misjoinder of parties 
appearing on the face of the complaint and, not having been tâken by 
demurrer, was waived by the answer. New York Code Civ. Proc. § 
499. Moreover, by section 446 ail persons having an interest in the 
subject of the action and in obtaining the judgment demanded may be 
joined as plaintifïs. The International Petroleum Company has an in- 
terest in securing the royalty reserved to it under the lease assigned to 
the Mexican Gulf Oil Company which it might désire to cover in the 
judgment. At ail events, the défendant is in no respect prejudiced by 
the joinder and cannot now be permitted to take advantage of the ob- 
jection. 

[20] 6. Lot No. 163 was certainly held undividedly as tenants in 
common, first by Simon Hernandez and Dolores Cruz; then by Do- 
lores Cruz and Cobos ; and then by Cobos, Dolores Cruz and Fermin 
Cruz. It is also true under the law of Vera Cruz that a tenant in com- 
mon cannot convey his sharé of the undivided property without giving 
his co-owners notice, so that they may make use of their preferential 
right to purchase. 

"Art. 2683. Co-owners of an undivided property cannot sell to thîrd parties 
their respective parts if a co-owner wishes to make nse of the preferential 
right to purchase. For this purpose the co-owner who aliénâtes shall notif.y 
ail other co-owners by notarial or judiclal notice, of the sale he has agreed 
upon, so that within eight days followlng they may make use of their said 
preferential right. On the expiration of such eight days, this right is lost 
by the mère lapse of the time. Until such notification is made the sale shall 
not produce any légal efCect." 

[21] But the fact is that there had been an actual division of lot 163 
between Dolores Cruz and Cobos by the cutting of brechas through 
the timber and underbrush whereby 18.5122 hectares were set apart 
in the northern part of the lot to Dolores Cruz and 5.8160 hectares in 
the southeastern corner of the lot (described in the testimony as the 
"toe of the boot") to Cobos. This necessarily left 18.9750 hectares to 
the other tenant in common, whether he was Cobos or Fermin Cruz. 
Thus between the co-owners the premises were divided. No tenant in 
common is complaining that he has been prejudiced in connection with 
his preferential right to purchase. The heirs of Dolores Cruz are not 
complaining nor the heirs of Fermin Cruz, nor is Cobos, who could not 
•complain, if he would, because of his fraud. 

Article 1526 of the Civil Code of Vera Cruz provides: 
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"Ratification of, or voluntary compliance with, nn obligation tliat is null for 
laclr of form or aolemnity, at whatever time had, extinguish the riglit to sue 
for nullity, except in those cases wliere tlie law expressly provides tiie con- 
trary." 

At ail events, December 27, 1916, a notarial division of lot 163 was 
made whereby the heirs of Dolores Cruz were given the 18.5122 hec- 
tares which had been set apart for him in the northern part of the lot, 
and the rest of the lot was given to Cobos, which is a confirmation of 
the title of the real owner of the premises in question, whom I hâve 
found to be Fermin Cruz and his fieirs. It is like the case of a gran- 
tor subsequently getting title to the land which he had previously con- 
veyed to a third party without title. 

7. Exception bas been taken to instruments executed by or on be- 
half of various of the heirs of Fermin Cruz and by the administrator 
of the estate ratifying the oil lease of August 23, 1912. While I think 
thèse instruments do relate, they are not necessary to the plaintiflfs' 
title. Fermin Cruz had no title to the oil in the subsoil because of its 
fugacious nature. His heirs being tenants in common of the premises, 
any one of them by the law of Vera Cruz could raise or grant to others 
the right to raise the oil to the surface, as I bave found in answer to 
the defendant's 106th, 107th, and 108th requests for findings of law to 
that effect. Title to the land itself as between the tenants in common 
is in no wise affected. 

Finallv, by deed executed between the heirs of Fermin Cruz and 
Cobos May 13, 1918, the former admitted that Cobos was the owner 
of 18.9750 hectares and he conveyed the west half thereof to them, 
keeping the east half himself. The défendant began to drill this well 
in question May 26, 1918, on the east half, so that the heirs of Fermin 
Cruz bave no claim whatever to any part of the oil produced by it 
which is hère in question. 

8. It is quite true that the grant of oil rights to the International Pe- 
troleum Company and from it to the Mexican Gulf Oil Company, being 
each for pi-operty worth more than 200 pesos, should bave been reg- 
istered. But thev could not be reeistered because it was impossible to 
produce the deed from Cobos to Fermin Cruz. Therefore the record- 
er nroperly made a provisional registration in accordance with article 
3073 of the Civil Code of Vera Cruz, which rCads : 

"If the recorder does not find the title deed to he lesally sufficient. he shall 
RO inform the intere.<!ted party and shall recinire .itidicial décision as to its 
snfRciency. but he shall inalce a provisional registration which will he legally 
effective, if the defect in the title deed be remedied within sixty days." 

The défendant and those under whom it claims had notice of thèse 
leases equal to registration. The déclarations of Cobos, either oral or 
written, as to real property, are évidence to show that he did exécute 
the deed to Fermin Cruz and, being against his interest, are strong 
proof that the déclarations were true. 22 C. J. 356. Whether they 
were notice to défendant and those under whom it claims dépends up- 
on whether it or any of them had actual knowledge of his déclarations 
or had constructive notice of it. I hâve found they had. 

[22] 9. Nothing that Cobos or the heirs of Fermin Cruz said or did 
281 F.— 11 
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to the préjudice of the plaintiffs' title after April 20, 1901, can affect 
it in any way. So the two interdicto proceedings, although promoted 
and paid for by the plaintiffs, orie begun by the estate of Fermin Cruz, 
being a complaint against the Transcontinental Company in relation to 
obra nueva! on March 14, 1918, and the other a complaint against the 
Transcontinental Company and Cobos asking retener la posesion, by 
the administrator of the estate of Fèrmin Cruz, beguii April 21, 1919, 
only show that the heirs had not at the time of the first such a posses- 
sion, and the administrator of the estate had not at the time of the 
second, proved such an in jury as would jusify granting the orders 
prayed for. Such orders sèem to mé like our preliminary injunctions 
maintaining the status quo temporarily without in any way deciding 
the merits and not conclusive either as to ownership or as to the right 
of possession as distinguished from the actual possession. 

Chapter 4, tit. 2, book 2, of the Code bf Civil Procédure of Vera 
Cruz, on interdicts, provides : 

"Art. 1137. Summary suits.having for their purpose to acquire, retain or 
recover the temporary possession of a thing, to suspend the exécution of a 
new work, or in whieh measures are taUen tô the end of avoiding damage, as 
respects spmething that threatens niin or something that involves danger, are 
called interdicts. 

"Art. 1138. Interdicts only lie as respects real property and real rights, 
created thereon." 

"Art. 1140. Interdicts do not deal with questions of ownership. 

"Art. 1141. Interdicts cannot be Consolidated with a suit over ownership, 
and shall be decided previously. 

"Art. 1142. One who h as been , def eated In a suit over ownership or In a 
plenary suit for possession cannot make use of interdicts respecting the same 
thing. 

"Art. 1143. One who isdefeated in any interdict can make use later of the 
plenary suit for possession or suit for the ownership," etc. 

"Art. 1144. In no Interdict shall évidence as to the ownership be admitted, 
but only évidence that relates to the fact of possession." 

"Art. 1147. One who posseSsés a thing by precarious title calinot make use 
of the interdict of new work. 

"Art. 1148. Any title which without being translative of ownership, only 
confers the simple holding or materlal possession of a thing in the name of 
another person, is called precarious for the effects of the precedlng article." 

[23] 10. The further objection is made that the deed, if executed, 
was invalid because, Cobos being married when he bought the prem- 
ises, they constituted community property and could not be conveyed 
by him without hiswife joining. 

Articles 1876 and 1878 of the Civil Code of Vera Cruz read as fol- 
lows: 

"Art. 1876. ïhe ownersliip and possession of common property belongs to 
both spouses so long as the partnership subsists." 

"Art. 1878- Real cstatfe belonging to the partnership fund cannot be obligat- 
ed nor alîenated in any manner by the husband without consent of the wife." 

The premises were bought by Cobos February 20, 1895, after, as he 
says, his ecclesiastical marriage in 1892, but before his civil marriage 
March 18, 189.S, and I think that he had a right to convey them with- 
out his wife joining in the deed. The Civil Code of Vera Cruz, title IV 
of the Acts of Civil Status, art. 43, provides : 



MEXICAN GULF OIL CO. T. COMPANIA TEANS. D. P., S. A. 163 

(281 P.) 

"The civil status of persons may only be proved by ttie corresponding records 
of the civil registry. 

"No other document nor means of proof Is admissible to prove civil status, 
except in the foUowing cases: (1) When no registries hâve existed or they 
hâve been lost or destroyed or effaced or the folios are missing in which It 
might be supposed the record existed; but if only one of the registries has 
been rendered useless and a duplicate exists, proof shall be taken from the 
latter, and no other class of évidence shall be admitted." 

The Mexican lawyers were not examined on this point, but this seems 
to me to provide the only légal évidence of marriage, and the certificate 
of the civil marriage described the parties as being unmarried. 

11. The défendant next relies upon a pure donation by the heirs of 
Fermin Cruz to Ramon Diaz dated October 11, 1910, by which, iij réc- 
ognition of his good services, they conveyed to him ail their rights in 
the subsoil of 18.9750 hectares of lot 163. The évidence satisfies me 
that Diaz was acting for and on behalf of the International Petroleum 
Company when this donation was made, that he got it for the com- 
pany's benefit, and could never assert title in himself as against it. 

[24] 12. It is said that the plaintiflfs cannot recover under the first 
count for the value of the oil brought to the surface by the défendant 
and cases are cited to the efïect that the only remedy of an owner of 
land out of possession against one in open, continuons, and notorious 
adverse possession under a claim of title is an action of ejectment 
with a claim for mesne profits. But the défendant was not in posses- 
sion under any claim of title to the premises. Ail it had was a posses- 
sio pedis not adverse to but in strict acknowledgment of the owner's 
title. The owner of the land, whether Cobos or the heirs of Fermin 
Cruz, was in possession and not disseized. The défendant made no 
claim to the land. Raising oil to the surface did not constitute a 
claim of ownership of the land. Neither it nor the plaintiffs, both be- 
ing mère licensees, had any possession or right of possession which 
would sustain an action of ejectment. The oil when brought to the sur- 
face became personalty. The owner of the land could recover its value 
without being put to an action of ejectment (Stone v. United. States, 
167 U. S. 182, 17 Sup. Ct. 778, 42 L. Ed. 127), there being no claim 
of title by adverse possession, and his grantee of the exclusive right 
to explore for oil could do the same. 

[25] If the plaintiffs hâve no right to recover the value of the oil, 
they cannot recover at ail for an obvions injury which they hâve sus- 
tained at the hands of the défendant. They cannot maintain an ac- 
tion of ejectment against it, and, there being no ground for injunction, 
they cannot get relief against it in equity. I think that, having the 
exclusive right to explore for oil on the premises, oil brought to the 
surface in violation of that right became theirs and they could claim 
it, or its value, if disposed of, in an action at law, or could require the 
interloper to account for his profits, or, if he made none then for the 
damages sustained by them, in a suit in equity for an injunction. The 
right of possession of the oil is tantamount to possession and entitles 
him to it who has the exclusive right to , explore. Union Petro- 
leum Co. v. Bliven, 72 Pa. 173. Otherwise one without right to the 
oil could go off with it scot-free. ' ^ . 



164 281 FEDERAL REPORTER 

[26] The argument of the défendant is that oil being a fugacious 
elenient is not owned by any one until it is brought to the surface; 
the owner of the land does not own it if he has given the exclusive right 
to explore to another; that otherxannot recover if he was not in pos- 
session of it. Such a resuit seems to me so unjust as to make the rea- 
sonirig which leads to it wrong. The intention of section 3339 of the 
New York Code of Civil Procédure, providing for only One form for 
civil action, is that any onç who has a right can recover for an infrac- 
tion of his right without regard to the technicaUties which distinguish 
the forms of actions at common law. Radway v. Duffy, 79 App. Div. 
116, 80 N, Y. Supp. 334. 

[27] 13. Whether the plaintiffs can recover under the second count 
for the defendant's interférence with their incorporeal hereditament 
or profit à prendre is more doubtful. That is an interest in land in a 
foreign country, and it may be said that such a right is local and not 
transitory ; but the state of New York has by section 982-a of the Code 
of Civil Procédure (chapter 76, Laws of 1913) made actions for inju- 
ries to real property outside of the state transitory, and it was so con- 
strued in Jacobus v. Colgate^ 217 N. Y. 235, 111 N. E. 837, Ann. Cas. 
1917E, 369. It reads : 

"An action may be maintained in the courts of this state to recover dam- 
ages for injuries to real estate, situate without the state, or for breaeli of 
ccntracts or of covenants relating thereto, whenever such an action could 
be maintained in relation to pei-sonal property without the state. The action 
must be trled in the county in which the parties or some one thereof ré- 
sides, or if no party résides withlu the state, in any county." 

Doubtless no country would recognize or enforce a judgment of the 
court of another country operating directly on its real property. But 
the action under the second count involves land in Mexico only inci- 
dentally. The judgment between the competing licensees will dépend 
ùpon the titles of Cobos and of the heirs of Fermin Cruz respectively, 
but neither of them will be affected by it. Indeed, they bave arrived 
at complète peace by dividing the premises in question between them 
under the deed of May 13, 1918. 

The question of the jurisdiction of English courts over real property 
in foreign countries was elaborately considered in the case of Com- 
panhia de Mocambique et al. v. British South Africa Company, App. 
Cas. (1893) 602. It is quite true that lyord Esher in the lower court 
took the view that, because of the rules of international laW in respect 
to the comity between sovereigns, no nation could assume jurisdiction 
of local actions concerning land in another country. But in the House 
of Lords Lord Herschell plainly doubted this view, saying at page 624 : 

"The question what jurisdiction can be exercised by the courts of any 
country according to its municipal law cannot, I think, be conclusively de- 
termined by a référence to principles of international law. No nation can 
exécute its judgments, whether against persons or movables or real property, 
in the country of another. On the other hand, if the courts of a country 
were to claim, as against a person résident there, jurisdiction to adjudicate 
upon the title to land in a foreign country, and to enforce its adjudication 
in pérsonam, it is by no means certain that any rule of international law 
would be violated. But in considering what jurisdiction our courts possess, 
and hâve elaimed to exercise in relation to matters arislng ont of the coun- 
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try, the principles wliich liave found gênerai acceptance amongst civilized 
nations as defining the limits of jurisdiction are of great weiglit." 

Jurisdiction was ultimately dénied, not because of a misgiving as to 
the right of Parliament to déclare it, but because the rule of court un- 
der the Judicature Act of 1873 as to venue which was the subject of 
considération was held not to extend the jurisdiction of the court at ail. 
This certainly cannot be said of the provision of section 982-a of our 
Code of Civil Procédure. However, the plaintiffs concède that a court 
cannot adjudicate a claim directly against land in a foreign country, 
contending only that it may adjudicate a case where title to such land 
is incidentally in doubt. I need not pursue this inquiry because they 
hâve offered no proper proof to show to what extent their profit à 
prendre was injured by the défendant. That the value of the oil is not 
the measure may be seen from the opinions in Providence Co. v. Nich- 
olson, 178 Fed. 29, 101 C. C. A. 157; Duffield v. Rosenzweig, 144 Pa. 
520, 23 Atl. 4; Baker v. Hart, 123 N. Y. 471, 25 N. E. 948, 12 L. R. 
A. 60. 

[28] 14. The plaintiffs are entitled to compensation only, and not 
to punitive damages nor to the increased value of the oil in the de- 
fendant's hands. I find that the value of the oil when raised to the 
surface was 25 cents a barrel, and judgment will be entered for the 
plaintiffs for 6,064,060.46 barrels at that rate, less the cost of raising, 
together with 6 per cent, interest from December 15, 1919, the date of 
suit brought, and costs. 

This case, fuU of perplexities of law and of fact, has been prepared 
with extraordinary care and presented with great abiHtyby ail the 
counsel engaged. About many of thèse questions, especially of Mexi- 
can law, I cannot be confident. The défendant has submitted to me 
127 requests for findings of law, and I hâve passed on them ail, though 
many of them seem to me to hâve no bearing on the real issues. I hâve 
also passed upon ail objections to testimony taken by déposition and 
to exhibits then offered in évidence, and hâve allowed exceptions in 
every instance of objections overruled and of findings of law refused 
or modified. 
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McCLINTIC-MARSHALL CO. v. SCANDINAVIAN-AMERICAN BLDG. 

CO.et al. 

(District Court, W. D. Washington, S. D. March 31, 1922.) 
No. 117. 

1. Mechanics' liens ^<@=348— As between lien clalmants, right exists only for ma- 

terial delivered on premlses. 

TJnder Rem. & Bal. Code Wash. S 1129, glvlng the rlght to a lien to 
"every persou performlng labor upon or fumishing materlal to be used in 
the construction ♦ * * of any • * » building," as between lien 
clalmants there is no rlght to a lien on the part of any claimant for any 
material or fixture not delivered on the premises where the building was 
in course of construction, nor for any labor performed on any sucb ma- 
terial or flxture. 

2. Mechanics' liens ®=>208— Waivers of lien obtained by false représentations 

held not bindjng. 

Waivers of lien in contracts by subeontractors for furnishing labor or 
materlal for the construction of a building, induced by false représenta- 
tions that ail other contracts contained similar waivers, and that funds 
had been secured to pay for ail the work and materials, held not bindlng. 

3. Mechanics' liens <s=3 199— Held superior to lien of vendor for purchase money. 

A bank, which organized and controlled a building company for the 
purpose of constructing a building for the bank on its property, which 
ii conveyed to the building company by warranty deed, ft^Id not entitled 
to assert a lien for purchase money as against mechanic's lien clalmants 
under contracts with the building company for construction of the 
building. 

4. Mechanics' liens €=348— iOelIvery on premises essentlal to lien for materials. 

The facts that a contract for furnishing mill work for a building 
provlded that it should be taken as fast as completed, that a large part 
of it after completlon and acceptance was kept by the contracter in 
storage at the request of the owner, because the building was not ready for 
it, and that payments were made thereon, held not to take the case out 
of the rule that under the statute, as against other lien clalmants, the 
contracter was entitled to a lien only for material delivered on the prem- 
ises. 

In Equity. Suit by the McClintic-Marshall Company against Scan- 
dinavian-American Building Company and others. Decree dieter- 
mining and fixing priority of liens. 

Hayden, Langhorne & Metzger, of Tacoma, Wash., for complainant. 

Kelly & MacMahon and F. D. Oakley, both of Tacoma, Wash., for 
défendant Bank & Building Co. 

Chas. Bedford, Davis & Neal, and L. R. Bonneville, ail of Tacoma, 
Wash., for labor claimants. 

De Witt Evans, of Tacoma, Wash., for F. R. Schoen. 

Bâtes & Peterson, of Tacoma, Wash., for Puget Sound Pron & Steel 
Works. 

Stiles & Latcham, of Tacoma, Wash., for F. H. Godfrey and Ben 
Oison & Co. 

S. F. McAnally, of Tacoma, Wash., for W. L. Owens and C. H. 
Boedecker. 

Burkey, O'Brien & Burkey, of Tacoma, Wash., for City Lumber 
Agency. 

,<^=>For other cases see same topic & KBY-NUMBER In'all Kev-Numbercd Digests & Indexes 
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Herbert S. Griggs and h. R. Bonneville, both of Tacoma, Wash., for 
St. Paul & Tacoma Lumber Co. 

W. W. Keyes, of Tacoma, Wash., for Hunt & Mottet and Henry 
Mohr Hardware Co. 

Fitch & Arntson, of Tacoma, Wash., for Savage- Scofield Co. 

R. S. Holt, of Tacoma, Wash., for Far West Clay Co. 

Grosscup & Morrow, of Tacoma, Wash., for P. & G. Lumber Co. 

Chas. Wallace, of Tacoma, Wash., for Colby Star Mfg. Co. 

Walter S. Fulton, of Seattle, Wash., for Crâne & Co. 

Charles P. Lund, of Spokane, Wash., and Davis & Neal, of Tacoma, 
Wash., for Washington Brick, Lime & Sewer Pipe Co. 

E. N. Eisenhower, of Tacoma, Wash., for Ajax Electric Co. 

Teats, Teats & Teats, of Tacoma, Wash., for Mullins Bros. 

H. A. P. Myers, of Seattle, Wash., for H. C. Green Iron Works. 

James W. Reynolds, of Seattle, Wash., for E. E. Davis Co. 

Bogie, Merritt & Bogie, of Seattle, Wash., for Otis Elevator Co. 

Walter M. Harvey, of Tacoma, Wash., for Edward Miller Cornice & 
Roofing Co. 

Flick & Paul, of Seattle, Wash., for Tacoma Millwork Supply Co. 

CUSHMAN, District Judge. The présent suit involves a number of 
asserted liens for labor and material furnished in and for the construc- 
tion of a building upon that property commonly known as the "Scan- 
dinavian-American Building Company" property, and the marshaling 
of such liens as are estabhshed. Upon many of the issues raised, there 
appear a number of reasons supporting the court's findings, which hâve 
been urged by counsel ; but, on account of the desirability of an early 
décision upon the questions involved, the court has, in most instances, 
donc no more than state some one reason which appears sufficient to 
justify and require that finding. 

Further delay is not only prejudicial to the parties to this suit and 
creditors of the bank, but the court's recollection of the testimony 
cannot but wane with the passing of time, and the public — as well as the 
parties— is interested in a speedy détermination. Many points hâve 
been argued and considered in this case that are pertinent, and the dis- 
cussion of which hère would be appropriate, and no doubt more .satis- 
factory to counsel, who hâve so earnestly urged them, but the discussion 
of which would necessarily postpone the détermination of this cause. 
It is therefore deemed sufficient to state that the points made would 
in many instances support the conclusions reached, and in no way de- 
feat or adversely control any of them. 

[1] There are a number of gênerai questions affecting more than 
one of the liens. Among thèse is the question of a right to lien for 
material, materials fabricated, and materials and fixtures specially 
prepared for the building, but not delivered on the premises to be im- 
proved. Thèse questions affect the claims of the Tacoma Millwork 
Supply Company, Washington Brick, Lime & Sewer Pipe Company, 
Ben Oison Company, Crâne & Co., and Edward Miller Cornice & 
Roofing Company. The Washington statute Involved provides : 

"Every person performing labor upon or funiisliinp; materijil to be used In 
the construction * * * of any * * • building * * * has a lien 
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Tipon the same for the labor pcrformed or material fumîshed by each. 
* * * " Section 1129, Rem. & Bal. Code, 

While this statute has been before the Suprême Court of the state 
of Washington in many cases, the later expressions of that court to the 
point in question appear in Western Hdwe. & Métal Co. v. Maryland 
Casualty Co., 105 Wash. 54, 177 Pac. 703, 181 Pac. 700, and Holly- 
Mason Hdwe. Co. v. National Surety Co. et al., 107 Wash. 74, 180 Pac. 
901. While it may be true that, in a controversy solely between the 
niaterialmen, or contracter, or subcontractor, and the owner, the own- 
er will be estopped to deny the lien because of a f ailure to deliver the 
material, where any act of his, or act with which he may be charged, 
has in any way caused such failure, yet, when the substantial contro- 
versy is, as it is hère, between the lien claimants, no such rule should 
be apphed. While, in a suit by a materialman, the contractor or sub- 
contractor may, where material has been delivered to him for work up- 
on it by him, be considered, in some respects, as the agent of the owner 
(Western Hdwe. & Métal Co. v. Maryland Cas. Co., 105 Wash. 54, 177 
Pac. 703, 181 Pac. 700), the owner is not the lien claimant's agent; nor 
will the lien claimant himself be considered the agent of the owner in 
respect to his own lien claims, where he claims to hâve retained the ma- 
terial in his shop or factory for the purpose of completing necessary 
work upon it, or because the owner was not prepared to receive it at 
the building being constructed. 

The court holds that there is no lien right on the part of any claim- 
ant hère for any material or fixture not delivered on the premises 
where the building was in course of construction, nor for any labor 
performed upon any such material or fixture. While a contractor or 
subcontractor may hâve been held to be the agent of the owner when 
a materialman delivered material to the contractor or subcontractor 
for work to be done upon it away from the premises — the owner and 
his bondsman being thereby estopped to deny the lien because of a want 
of delivery (Western Hdwe. & Métal Co. v. Maryland Cas. Co., supra) 
—yet there is no reason that will extend that rule to make one lien 
claimant, contractor, or subcontractor the agent of another, who has 
done nothing to clothe him with power or authority. 

Cases where fixtures or other material not delivered hâve been spe- 
cially prepared, and their value, apart from the structure for which they 
hâve been prepared, is little or nothing, make a strong appeal for con- 
sidération in equity, yet to allow the lien on that account would lead 
to unending uncertainty, doubt, and confusion, and to préjudice of 
others contemplating furnishing material, or who hâve furnished labor 
and material. Material delivered upon the premises constitutes uotice, 
not only to the owner, but to other materialmen, laborers, and con- 
tractors, of potential charges against the property; but materials not 
delivered, in the absence of actual knowledge, cannot do so. The case 
of Western Hdwe. & Métal Co. v. Maryland Casualty Co., 105 Wash. 
54, 177 Pac. 703, 181 Pac. 700, was a bond case ; that is, a suit upon 
a statutory bond to secure those performing work or furnishing mate- 
rials in the installation of a heating plant in a school, which bond is, 
by statute, required in such cases in lieu of the security which, by the 
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lien statute, is afforded laborers and materialmen in the improvement 
of private property. 

It has been argued that there is no distinction between such a case 
and the présent ; but there is this distinction : A surety on the bond 
stands behind, or in the shoes of, the principal; he has no lien upon 
the property, while, as between the lien claimants, there are primary 
equities to be considered which only remotely affect a surety, if at ail. 
A particular lien claimant has a right, not only to look to the property 
improved, but to the value of the improvement as it progresses, and 
to the materials assembled upon, and delivered at the property for its 
improvement. 

Claims of lien for material not actually delivered at the bank build- 
ing are denied. ,The following Washington cases — the construction 
of which court, of the statute involved, this court is bound to fol- 
low — require such holding: Knudson-Jacob Co. v. Brandt, 44 Wash. 
68, 87 Pac. 43; Crâne Co. v. Farnandis, 46 Wash. 436, 90 Pac. 1134; 
Tsutakawa v. Kumamoto, 53 Wash. 231, 101 Pac. 869, 102 Pac. 
766; Gâte City Lbr. Co. v. Montesano, 60 Wa.sh. 586, 111 Pac. 799; 
Western Hdwe. & Métal Co. v. Maryland Cas. Co., 105 Wash. 54, 177 
Pac. 703, 181 Pac. 700; Ilolly-Mason Hdwe. Co. v. National Surety 
Co. et al., 107 Wash. 74, 180 Pac. 901. Neither lien nor judgment will 
be decreed for any materials delivered and reclaimed by the lienor, un- 
der order of the court or otherwise. 

[2] In the contracts of a number of the lien claimants, there is a 
provision reciting a vvaiver of any lien on account of the work and ma- 
terial to be furnished under the contract. Thèse waivers were exe- 
cuted upon the strength of statements made by représentatives of the 
défendant in negotiating the contracts that waiver had been made by 
ail others who had contracts, and would be required of those with whom 
contracts had not yet been made. It was further represented that 
funds had been provided or secured to pay for the construction of the 
building. Thèse statements were erroneous. Taking into account the 
presumption that one would not lightly waive the security afforded by 
a lien, it is clear that thèse waivers are avoided, and it is not neces- 
sary to détermine whether there was actual fraud in the représenta- 
tions made or not, for, if there was not actual fraud, the injurious ef- 
fect upon the claimants was the same. The représentations constitute 
constructive fraud. If belief in the facts by the negotiating parties 
were considered only as a mutual mistake, the avoiding of the waiver 
would be the same, for the claimants entered upon the performance 
of their contracts before discovery of the mistake. 

Mr. Haskell, as recciver of the bank, not as receiver of the build- 
ing Company, acquired a note and mortgage of the building company 
for $70,000. This mortgage was outstanding at the time the various 
contracts relating to the construction of the building were made. The 
receiver's purpose was to protect the property from foreclosure of the 
underlying mortgage, and, in form, it was a purchase by him. The 
deed from the bank to the building company of this property was a 
warranty deed. Under thèse circumstances, the ordinary rule that it 
would be inéquitable for the court to sanction a receiver's act for the 
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benefit of one set of creditors, and at the same time to the injury of 
other creditors, lends no support to those now contending for and in- 
voking this rule, for the bank's creditors are net the building com- 
pany's creditors; nor are the latter bank creditors, and, while Mr. Has- 
kell is receiyer of both the bank and the building Company, the money 
used in taking up the mortgage was the bank's, and he was acting as 
the bank's receiver, out of the control of this court, in so doing. If, 
because of the relation between the bank and building company, it is 
sought to apply such a rule upon ail équitable considérations, it can be 
invoked rather by the lien claimants than by the bank's receiver. 

The deed from the bank to the building company being a warranty 
deed, if the lien claimants were not in privity with the owner, so that 
they could maintain suit against the bank upon the warranty, the build- 
ing company and its receiver could maintain such a suit, and anything 
realized theréfrom could be subjected to judgments recovered by the 
lien claimants. The bank's receiver, in taking up this mortgage, was 
merely seeking to prevent the further increase of claims against the 
trust estate in his ihands, which, if suffered, vvould resuit in the dilu- 
tion of the assets, and could not but préjudice the depositors and other 
creditors of the bank. Under thèse circumstances, to hold the bank 
receiver's action in taking up the underlying mortgage a purchase, 
whereby he escaped liability upon the warranty and also secured a po- 
sition of advantage, where he could defeat the lien claimants, not only 
has no equity in it, but would be highly inéquitable. 

Were it not for the fact that control of the building company was 
had by the bank at ail times, it might be that the failure of the build- 
ing company to deliver to the bank the second mortgage bonds would 
free the bank from obligation on the warranty, and leave its receiver 
in a position to purchase the underlying mortgage; but even of that 
there must be grave doubt, in view of the fact that the breach of the 
warranty and uncertainty arising theréfrom may hâve been one of 
the causes preventing the issuance and delivery of such bonds. If it 
was the intention of those manipulating the afïairs of both the bank 
and the building company to take a part of the $600,000 sought to be 
realized on the first mortgage of the building company's property and 
pay oflf the $70,000 mortgage, and thereby make good the bank's writ- 
ten warranty, it is not perceived that any equities are born to the bank 
out of the arrangement, particularly so far as the lien claimants are 
concerned, for the persons so intending were representing to the lien 
claimants at ail times that the $600,000 to be realized was for the com- 
pletion of the building. The mortgage for $600,000 was to raise that 
amount, not less. The bank was not a stranger, but its control of the 
building company created rather a trust relation. The building com- 
pany was, for many purposes, virtually the agent of the bank to ac- 
eomplish one of its purposes ; that is, the improvement of its property 
and the providing it with a banking house. 

It is not necessary to consider the inconsistency of the bank's re- 
ceiver's position in asserting the $600,000 mortgage, based on a title 
warranted by the bank, and, at the same time, asserting the $70,000 
mortgage, the existence of which breached the warranty on which the 
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value of the $600,000 mortgage rested. The right of subrogation is 
an équitable right, and there is no equity in such a contention. 

The hank's receiver also asserts the priori ty of the $600,000 mortgage 
heid hy it, which was issued by the building company to a trustée, to be 
placed in raising that amount for the construction of the building. 

It is not deemed necessary to détermine whether the bank and build- 
ing company were identical for ail purposes, or this purpose, or wheth- 
er the bank was liable to any extent because of the mortgage, or wheth- 
er there was actual fraud in the handling of the $600,000 mortgage. 
The court finds from the évidence that, for one purpose, at least, the 
building company was, in substance, the agent of the bank, that is, to 
provide it suitable banking quarters, and that anything intended or 
done beyond that was incidental thereto. Under thèse circumstances, 
whatever the rights of a stranger, who had acquired the mortgage and 
made advances thereon to a less amount than its face, might be, I con- 
clude that, on account of the trust relation growing out of the bank's 
virtual control of the building company, it could not obtain any advan- 
tage over the lien claimants by acquiring such mortgage. 

I further find that the advances made by the bank to the building 
company were — except, possibly, the later ones — made, not upon the 
crédit of the $600,000 mortgage, which it was still sought to dispose 
of in Eastern cities, but that such advances were made upon the 
strength of an arrangement whereby the bank was to take certain sec- 
ond mortgage bonds. 

If the $600,000 long-term mortgage were placed to secure a debt 
of a lesser amount immediately falling due, it must be held a pledg- 
ing for a pre-existing debt, and void. Const. Wash. art. 12, § 6; 
Farmers' Loan & Trust Co. v. San Diego St. Car Co. (C. C.) 45 
Fed. 518; Kemmerer et al. v. St. Louis Blast Furnace Co. et ai. 
212 Fed. 63, 128 C. C. A. 519; Memphis & Little Rock R. R. Co. v. 
Dow, 120 U. S. 237, 7 Sup. Ct. 482, 30 L. Ed. 595 ; In re Progressive 
Wall Paper Co. (D. C.) 224 Fed. 143. I find no equity in the bank, or 
its receiver, arising out of thèse transactions, and hold the bank's re- 
ceiver a gênerai créditer on account of such advances. 

[3] On behalf of the receiver of the bank it is sought to establish 
a lien for the purchase price of the property superior to that of the 
lien claimants. As already pointed out, the building company was a 
company organized and controlled by the bank, to improve its property 
and secure for itself a banking house. Under thèse circumstances, 
such a contention must fall ; but this is not the only reason. The ar- 
rangement appears to hâve been that the bank would take from the 
building company, in payment for the property, a portion of the $750,- 
000 issue of second mortgage bonds, which were never issued. It was 
the balance of thèse bonds that was to secure the $400,000 which the 
building company was representing — -when it contracted with the lien 
claimants — had been provided, along with the money to be raised on 
the $600,000 mortgage for the completion of the building. There hav- 
ing been a failure to provide the money represented as provided and 
availahle, and the deed to the property being a warranty deed, it would 
be inéquitable to establish the priority of a purchase-money lien over 
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the other lien claimants. Reaching this conclusion, it is not necessary 
to consider the other questions which hâve been urged upon this phase 
of the case. 

It has been contended on behàlf of the lien claimants that they are 
entitled to judgment against the bank, as well as against the building 
Company. While in certain particulars the building company is to be 
considered merely as the agent of the bank, yet the property of the 
building company, which it was represented to hâve, still remains to 
be applied in satisfaction of any established claims. It is true that the 
représentations that $600,000 had been secured upon the first mort- 
gage, and that $400,000 additional was available, were incorrect. Still 
the représentations fall short of such a fraud on the part of the bank 
and its agent as would authorize the court in holding that the debt 
created was a debt of the bank, as well as the building company. Thèse 
were not représentations that the building company owned property 
which it did not own, but are rather to be considered as that it had 
obtained crédit a part of which was secured upon such property, which 
it did not actually hâve. 

The fact that construction under the contract was not completed 
renders it necessary, in the case of a number of claims, to adopt some 
other measure of recovery than the contract price. The most équitable 
is to approximate, as nearly as possible, the value of that which was 
furnished and donc in partly completing the contract, having primarily 
in view the contract price and the relative proportion of the contract 
performed. But adopting this rule does not in any way afifect the rank- 
ing of the lien claimants, or give them material or labor liens, instead 
of that of a contractor. The foUowing is a statement of the amounts 
of recovery fixed and allowed, the rank of the liens, and the attorney's 
fées allowed: 

Judgment and labor lien will be decreed the following claimants in 
the following amounts : 

N. A. Hanson 159.90 

A. J. Van Buskirk 59.90 

C. W. Grouse 49.92 

F. Ij. Swain 59.90 

D. A. TroLson 59 90 

Fred Gustafson 59.90 

E. Scheibal 59.90 

Paul Scheibal 59.90 

F. J. Kazda 59 90 

W. nonnellan 59.90 

P. Hagstrom 54.90 

Arthur Purvis 59.90 

Ilov Farnsworth 59.90 

O. B. Dustin 59.90 

L. J. Pettlfer 59 90 

Charles Bond 59.90 

!.. H. Broten 59.90 

W. Canaday 49.92 

h. E. Lilly 59 90 

F. McNair 59.90 

Dave Shields 59 90 

Ed Lindberg 44.53 

.îoe Tikal.sky 48.88 
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F. Monte ....•....•.•.. .?44.18 

C. Oustafson 38,89 

George Laison .• 44.14 

P. Murcelline 30.6(i 

M. Swanson 24.23 

William Giiswold 41.S.S 

O. E. Oison 58..3,S 

C. I. Hill .' 8.97 

Emil Johnson . . .. .■ 6.98 

C. Peterson 41.88 

F. A. Fetterly 42.63 

Earl Whttford 44.13 

Thomas S. Short . .'. 59.90 

George AV. Hicks 41.88 

Attorney's fee allowed .$925. 

Judgment and labor lien will be decreed F. R. Schoen for $198, and 
a lien for materials, $10.80. Attorney's fee, $40. 

Judgment and labor liens will be decreed on account of labor per- 
formed by the following named persous in the vârious amounts stated : 

A. E. Smith $41.88 

J. H. Ehret 11.97 

John Gallagher 8.67 

Pat Keonan 54.13 

II. R. Doremus 41.88 

R. Davey 41.88 

L. A. Williams 11.97 

David Bain 41.88 

P. J. Bergsten 17.45 

Charles Nichols 10.10 

E. H. Geister 11.91 

Roy Hix ,. 55.88 

Fred Denham 5Ô.88 

Harry R. Pitcher 51.88 

John Blixt 55.88 

John Hampson 41.8J'' 

J. S. Kelly 35.90 

C. A. Andersen 11.97 

L. J. tiunt 46..39 

B. F. Wells 11.97 

O. Colburn 9.35 

Robert Coraar 41.88 

J. P. Brislin 54.89 

Erich Holmer 42.26 

John Lentz 8.97 

J. M. Collins 38.89 

W. S. Snyder 58.21 

O. O. Bodum 9.72 

W. Tabor 49.38 

M. P. Jones 8.97 

Dan Haley 35.90 

Henry Poff 8.97 

C. A. Carlson 51.88 

H. Simona 55.88 

Bert Morton 8.97 

H. J. Ramsey 55.88 

W. P. Wells 55.88 

J. H. Calhoun , 11.97 

Ed Hobson 18.47 

N. L. Morris 55.88 

Andrew Bratten 56.88 
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D. E. Kennan $11.97 

W. K. Herendeeri . . . 8.»7 

P. H. Madsen 95.34 

Roger E. Chase 10T.25 

David II. Glenn 18.00 

W. M. House 47.89 

S. Rounsley 41.88 

I. Liorass 49.38 

J. M. Kryci 55.88 

A. Johnson 41.88 

F. N. Bergen 41.88 

0. Oison 41.89 

Samuel Rothsteln 13.33 

$14.80 is allowed for the expense of flling thèse liens, and an attomeys' fee 
of $1,000 is allowed. 

Judgment and a materialman's lien will be decreed upon the claim 
of the Puget Sound Iron & Steel Works for $495.90. While this claim 
has been asserted as a labor lien, yet the work was done away from 
the building at claimant's shop upon material brought from the build- 
ing to the shop and returned to the building. Under thèse circumstanc- 
es, the Hen. should be ranked as a materialman's lien, and not as a labor 
lien. An attorney's fee of $100 is allowed. 

Judgment and labor lien are decreed F. H. Godfrey in the amount of 
$750. Attorney's fee of $125 allowed. 

Judgment and labor Hen decreed W. L. Owens in the amount of $11.- 
95. Attorney's. fee waived. 

Judgment and labor lien decreed C. H. Boedecker in the amount of 
$5.95, The fee for filing the lien, 50 cents, allowed. Attorney's fee 
waived. 

Judgment and lien for material furnished will be decreed the City 
Lumber Agency for $708.54. Attorney's fee, $125. 

Judgment and lien for material furnished by the St. Paul & Tacoma 
Lumber Company will be decreed in the amount of $708.33. Attorney's 
fee, $125, allowed. 

Judsrment and lien for material furnished will be decreed Hunt & 
Mottet in the sum of $462.25. Of this amount, $111.75 represents 
material, for which E. E. Davis & Co., contractors, were primarily 
liable. Therefore the payment in fullof Hunt & Mottêt's bill will re- 
duce the amount hereafter allowed Davis & Co, by $111.75. Attorney's 
fee of $100!ailowed. 

Judgment and materialman's lien will be decreed Savage-Scofield 
Company for $9,342.25. Attorney's fee, .$350, allowed. 

Judgment and lien for matei^ial will be decreed the Henry Mohr 
Hardware Company in the amount of $36.84. An attorney's fee of 
$25 is allowed, 

Judgment and materialman's lien will be decreed the Far West Cla}' 
Company for $22,165.34. Attorney's fee, $2,500, allowed. 

Judgment and Hen for material will be decreed the P. & G. Lumber 
Company for $40.80. Attorney's fee allowed, $25. 

The Colby Star Iron Works will be allowed to amend its lien and 
complaint, and judgment and lien for rhaterial will be decreed in the 
amount of $1,770.12. Attorney's fee will be allowed in the amount of 
$175-.. . 
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Crâne & Co. ask a lien on account of certain water-closet fixtures. 
This is disallowed, because of reasons already stated. It has been urg- 
ed on behalf of Crâne & Co. that the rule should not be applied, because 
one part of each set of fixtures, which part was in the évidence called 
a "Hulbert fitting," had been delivered and installed in the partly con- 
structed building. The court will not pause to inquire whether there 
may not be cases where the above rule should be relaxed, or an excep- 
tion made to it, particularly if the part of the fixture not delivered were 
worthless, or greatly diminished in value, if it lacked the part in- 
stalled, as the part delivered of such an article would contain certain 
éléments of notice to others interested in the work upon the propçrty; 
but such is not this case. The Hulbert fîtting is, substantially, in the 
class of a stock fitting, which, when f urnished, thèse undelivered water- 
closets will again be made complète. The estimate upon which Oison 
Company was paid a percentage shows that there is no difïiculty in 
arriving at the value of a Hulbert fitting, apart from the assembled 
water-closet. Crâne & Co., while an entire contract, will hâve no lien 
for the portion not delivered. The Hulbert fittings were delivered and 
will be allowed at the price billed, $20 each, and the one water-closet 
delivered at $51.15. 

Crâne & Co. are decreed a lien as a materialman for the foUowing 
items and amounts : 



Quanti ty. 


Size. 




Desoription. 


Price. 


Total. 




1241-5 


¥2" 


Blk. 


Gen. W. I. 


ripe 


$ 692 


$ 85.91 




1842-10 


IVi 




" 




17.58 


323.97 




i.-î5a-o 


1% 




" 




21.02 


283.77 




764-0 


2% 




«1 




47.00 


3.59.08 




64-1 


SVz 




" 




74.11 


47.49 




125-10 


5 




<( 




118.95 


149.67 




134-3 


6 




It 




154.24 


207.07 




255-10 


8 




tt 




208.16 


532.54 




207G-10 


% 




" 




10.59 


219.94 




1463-1 


IVi 




" 




20.17 


295.10 




.•«25-6 


1% 




« 




25.31 


841.68 




1182-8 


ay^ 




" 




54.41 


643.49 




148-2 


31/2 




" 




85.56 


126.77 




768-7 


6 
4" 


iil02S Galv. Drg. T 


178.58 
î 6.75 


1,372.53 


$ 5,489.01 


1 




5.40 


2769-7 


%" 


Blk. 


Genuine W. 


I. Pipe 


$ 8.80 


? 243.72 




2588-2 


1 




K 




13.00 


336.46 




1208-5 


2 




tt 




.30.45 


367.96 


948.14 


8.'J2-7 


.S" 




" 




(il .96 


515.87 




202-11 


4 




(4 




87.58 


177.72 




56-11 


10 




it 




226.48 


128.91 




2587-6 


Va 


Galv 


. Gen. V^'. I. 


Pipe 


8.62 


223.04 




1340-8 


1 




ii 




15.65 


209.81 




1453-4 


2 




it 




35.50 


515.93 




2806-11 


3 

3x114 


Galv 


. Mail. Tee 




71.65 

$ 7.60 


2,011.16 


3,782.44 


1 






1 


3x2 




" 




7.60 


$ 6.08 




2 


3x2 
rward . 


Face lîushirigs 




.70 


1.33 


7.41 


Carried fo 




$10,232.40 
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Brought f orward $10,232.40 

Quantity. Size. Description. Priée. Total. 

1 6 No. 1020 Galv. Dr. Fit. : |:. 16.50 $ 16.50 
30 6X4 1021 " 18.50 721.50 

6 6 ' 1028 " 18.50 111.00. 

2 6 1001 " 1.S.15 26.30 

1 6 lOO;^ " 11.00 11.00 
8 4x1^ 1029 " . 7.40 59.20 

2 4x3 102!) " 7.40 14.80 
10 4x4 1028 " 0.75 (i7.50 

4 4x4 1020 " 6.15 24.60 

87 3x1% 1029 " 5.10 443.70 

4 3 1028 " , 4.65 18.60 
I 3 1001 " .'{.10 3.10 

3 3 1003 " 2.55 7.65 
39 21/^x11^ 1029 " 4.00 150.00 

3 -2%. 1028 " ."..70 11.10 

6 2 1024 " 2..TO 13.80 

18 2 1020 " 1.50 27.00 ; 

.35 2 1059 " ;t.50 122,50 

.20 2 1001 3.15 23.00 

30 2' 1003 " 1.00 30.00 

120 1% 1024 " 1.50 180.00 

100 1% 1020 " 1.00 100.00 

10 11/à 10.57 

50 lyj 1058 " .70 42.00 

250 lYa 1003 " ' .67 167.50 

50 , IVz 1001 .72 36.00 

38-5% ?2,434.35 | 1,433.83 

86Hulb6rt fittings at 5^20.00 1,720.00 

1 Complète wa ter closet 51.15 

6 '4'' Clo Galv. Nipples ..$ 1.35 $ 5.67 

2 2 1005 Galv. Drg. Fit 1.00 1.60 7.27 

3 4 lOOSGalv. Drg. 45Deg. Elis. ..$ 4.00 

5 3 1003 " 2.55 ? 19.80 

25 li| Galv. Mali. Locliiints 52 5.34 25.14 

1 Pc 6 Nat. FW Galv. Pipe 2%"... 2(Ki.()0 $ .61 

2 6 Threads 1.05 2.10 2.71 

3 6 1003 Galv. Dr. Fitting.s $ 11.00 $ 33.00 

1 6 : 1001 " ia.l5 13.15 36.02 

20 

1 6x4 Blk. Bushing .? 1.25 1.00 

2 6 Threads (on own pipe) 1.05 2.10 

3 Pcs 6 Galv. Pipe O' 3%" 227.00 $ 2.00 

6 6 Threads 1.05 6.30 8.30 

4 6x4 No. 1021 Galv. Dr. Tees . 

35 .$ 18..50 .$ 74..50 $ 48.10 

2 6 1000 Galv. Dr. Elbows. . 11.00 $ 22.00 

2 6 1003 " 45 Deg. Elbows 11.00 $ 22.00 

35 Per Cent. $ 44.00 28.60 

2411-11 4" Galv. Gen. W. I. Pipe. ... .$101.39 2,445.45 

1 6x3 Bllj, Bushing $ 1.25 5 per cent 1.19 

1 Pc 6 Galv.' Pipe O' 3%" TBE.... $266.00 $ .77 

2 6 Threads 1.05 2.10 2.87 

$16,047.03 
Attorney's fee allowed, $2,000. 
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The Washington Brick, Lime & Sewer Pipe Company makes a claim 
for a lien upon the ground that, although the material prepared by it 
was not delivered at the premises, the material was specially prepared 
for this building and is of very little worth for any other purpose. The 
lien is denied, upon the authority of HoUy-Mason Hdwe. Co. v. Na- 
tional Surety Co. et al., 107 Wash. 74, 180 Pac. 901, and other cases 
cited. 

It is contended that a lien should be allowed for that part of the 
material shipped from Spokane to Tacoma and stored in the railroad 
yards at Tacoma. Under the foregoing authority, the lien will hâve 
to be denied, even though it was shown that the owner had requested 
the shipment to Tacoma. The court, however, finds that the shipment 
was made by claimant, rather to avoid the higher freight rates immi- 
nent, than to accommodate the building company, although it may hâve 
been in part for the latter purpose, and that it never passed to the 
possession and control of the building company, 

The contention on the part of the défendant building company that 
a part of the tile shipped was discolored is not established. Further 
évidence will hâve to be taken to establish the amount of the judgment 
to which this claimant is entitled, as a satisfactory finding cannot be 
made upon the évidence already taken as to claimant's damages, due to 
defendant's breach. Thé attorney's fee being an incident of the lien, 
the claimant will only recover the statutory attorney's fee of $15. 

McClinticTMarshall Company, a Pennsylvania corporation, asserts 
a lien for strticturâl steel. The value of the steel is alleged to hâve 
been $263,437.54; a payment of $86,805.17 is admitted, and $176.632.- 
37, with interest claimed. Défendant admits a value of $260,000, al- 
lèges payment of $87,814.34, and claims an offset because of defective 
fabrication for the amount of $3,000, further damage of $14,052.76 on 
acGOUnt of delays in delivery, because of freight charges increased 
pending delivery, and $50,000, because of claimed loss of rentals and 
interest. The défendant further asserts that the suit cannot be main- 
tained, because of an arbitration clause in the contract. Défendant 
dénies the jurisdiction of the court on account of liens asserted by in- 
terveners, where the amount is less than $3,000. 

Thé court bas heretofore upheld the jurisdiction of the court, and 
found the arbitration provision inapplicable, and that défendant, under 
the terms of the contract, has no right of offset because of loss of rent 
and interest alleged to hâve been caused by delays in delivery. Under 
the évidence, I conclude that the delays were occasioned by defendant's 
failure to furnish détails and drawings promptly, and that no offset is 
allowed because of increase in freight charges. The court finds no 
évidence of damage to défendant because of defects in fabrication, in 
excess of that conceded by complainant, to wit, $2,000. The right to 
a materialman's lien is established. Attorneys' fee allowed, $12,500. 

Judgment will be decreed the Ajax Electric Company for $203.70 
of which a contractor's lien will be decreed them in the amount of 
$153.09. Attorney's fee allowed, $40. 

Judenient and contractor's lien will be decreed Mullins Bros, for 
$319.08. An attorney's fee is allowed them of $30. 
281 F.— 12 
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The H. C. Green Iron Works asserts a labor lien for $1,395.62, a 
materialman's lien for $4,429.68, and admits a crédit of $920.62, leav- 
ing a balance due of $4,904.68. The court has experienced considér- 
able difficulty in settling the issues upon this claim. The défendant dé- 
nies the reasonable and agreed value of the labor performed in excess 
of $1,000, and dénies the reasonable and agreed value of the material 
furnished in excess of $4,000. If thèse déniais as made were treated 
as admissions of the value up to the amounts mentioned, binding upon 
the court, the issue would be much simplified; -but, in view of the stip- 
ulation on the trial that ail claims must be proven, this cannot be done. 
At the trial, upon the receiver's admissions, the lien and pleadings were 
considered as amended to state a claim in the amount of $4,656.88. 

It is held that this claimant did not forfeit a right to lien because of 
making an excessive claim. The first contract — a written contract — 
was fo^ elevator cells and furnishings and window toggles. A later 
oral contract was entered into for f umishing and installing a flag pôle 
for $1,500. The pôle was furnished, but not installed. $750 is allowed 
for this flag pôle, and the lien therefor will take rank as a contractor's 
lien. Under the written contract, claimant was to furnish and install 
ail material covered thereby, except the window toggles. It was to 
furnish thèse, but was not required to install them. The billed value 
of thèse toggles amounted to $437.50, of which 75 per cent, has been 
paid, leaving a balance due of $109.35, for which claimant is entitled 
to a lien with the rank of a materialman's lien. Other material was de- 
livered under this contract to the amount of $789.50, 75 per cent of 
which was paid, leaving a balance due of $197.38, for which claimant is 
entitled to a lien with the rank of a contractor. The total personal 
judgment to which claimant is entitled, including the lien items above 
mentionedj is $4,656.88. Attorney's fee of $150 will be allowed. 

There are certain features relating to the claim of E. E. Davis & Go. 
which require spécial considération. That company had a contract 
for the érection of the steel, which was almost completely performed 
at the time of the termination of the building opérations. Upon the 
failure of the bank and building company, Davis & Co. were notified 
by the représentative of the building company, Mr. Wells, who was the 
super intendent in charge of opérations, to stop work. Davis & Co. 
contend that this effected a rescission of the contract. They sue upon 
the quantum meruit for what they had done. Claimant contends that 
this works two important changes in what would otherwise resuit : 
That rescission destroyed the reason of the lien waiver provision in the 
contract. Having already held that the lien waiver would not be en- 
forced for other reasons, it is not necessary to consider what effect, if 
any, such rescission had upon the waiver provision. 

Davis & Co. appear f urther to assert that, as their contract was for 
the érection of the steel, which was almost entirely accomplished by 
laborers employed and paid by them, they, to the extent of their pay 
roll expenditures* are entitled to be ranked as lienors for labor, rather 
than contractor lienors. They appear further to contend that the re- 
scission and their claim to hâve their pay roll expenditures so ranked 
are in some way strengthened or advanced by reason of the rescission 
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and their suit on the quantum meruit. Whatever effect the rescission 
jTiay hâve had upon the rights and UabiHties of Davis & Co. and the 
building company, as between themselves, it is not perceived how it can 
in any way aflfect the equities as between Davis & Co. and other lien 
claimants. No part of this daim should rank as other than that of 
a contracter. 

Judgment and contracter 's lien will be decreed in the amount of $30,- 
343.69, less the $495.90, when paid, already decreed the Puget Sound 
Iron & Steel Works for straightening certain iron or steel entering into 
the building, which was bent by the falling of a load caused by the 
breaking of a sling provided by this claimant, which latter is herein 
ranked as a materialman's lien, and also less the item, when paid, al- 
ready allowed herein as part of the Hunt & Mottet lien. An attorney's 
fee of $3,500 is allowed. 

[4] Under the authority of Western Hdwe. & Métal Co. v. Mary- 
land Casualty Co., 105 Wash. 54, 180 Pac. 901, the Tacoma MiUwork 
Supply Company seeks to establish a lien for certain material specially 
prepared and other material partly prepared for the building, but not 
delivered upon the building site, but still held in their own plant. 
This company had two contracts, which may be briefly described : One 
to provide material at certain priées ; the other to install or place it in 
the building at a certain price. 

Certain features connected with this claim require spécial considér- 
ation. The court holds that this claimant did not forf eit the right to its 
lien by claiming an excessive amount, and that neither the fact of 
examination and approval of the material by Wells, Webber & Drury 
at the factory, nor that the material was of a character, the delivery 
of which at the site bef ore time for installation would hâve greatly dam- 
aged it, nor the further fact that certain of the material was primed 
and painted in claimant's factorj^ or warehouse by another contractor, 
changes the rule, already announced herein, for there is nothing in the 
statute to show an intent to make any exception as to what would con- 
stitute furnishing or delivery. The court further holds that the ques- 
tion of delivery, involved under this claim, is not affected by this claim- 
ant's delivering the key of the warehouse where the material was stored 
to the receiver after his appointment. Claimant's counsel has argued: 

"The contract itself says that the material shall be taken o£E the hands 
of the mill company as rapidly as manuf actured. The owner to provide dry 
storage space. This appears in the proposais attaelied to the contract. The 
testimony further goes to show that in talkins with Webber, who was in 
full charge of opérations, it was found around October, November, and De- 
cember that the building was not far enough along to talie into the various 
parts mentioned ; that it was then arrangea that the mill company would get 
some dry storage space, the rentals to be ad.1usted by Webber at the conclu- 
sion of the contract, and would store whatever it could for the company at its 
own warehouse at the plant ; that payments were made both on that stored 
in the warehouse and that stored at the plant as well, and, of course, upon 
those frames stored and delivered into the building ; that Wells several times 
came to the warehouse and the factory, and accepted ail of the material men- 
tioned; that several times K. T. Davis urged Wells and Webber to take this 
material off tlieir hands and put it on the building; that Wells partlcularly, 
as la te as the flrst two days in January, told Davis that he would hâve to 
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hold it f(?r them, that they liad no place in the building, ^nd that it would 
be damagpd." 

Whiîè the conduct above described would amount to a récognition 
of liàbility by défendant, because of delays and inability to receive the 
niaterial at the building being constructed, it does not amount to, or 
take the place of, requisite delivery or furnishing material contemplated 
in the lien statute. Delivering or furnishing the material at the build- 
ing and the work donc upon it not only affords the other potential lien- 
ors knowledge of the enhanced value of the property by reason there- 
of, but aiïords notice to them and warning of what is being placed 
against the property by way of other charges or liens — a warning and 
notice not afforded by the storage or accep tance of material elsewhere. 
The court holds that the contract provision for a $50 penalty for de- 
lay in performance does not afifect the question of a right to or want 
of lien in this case, for not delivering the material, and it is further held 
that nothing in the nature of a purchase-money lien would be created 
as long as the seller retained possession of the material, for, as long 
as he did so, he would not need it. Hunter v. Blanchard, 18 111. 318, 
68 Am. Dec. 547. 

Under the $30,000 érection contract, claimant's testimony was that 
the actual work donc amounted to $6,043. The work going to make up 
this item is described in the testimony as follows : 

"Q. If you had been furnishing sash, for instance, on that building, and it 
did not fit, you would be billed baek for the additional cost, wouldn't you, for 
making it fit? A. I am not speaking of the fit of the sash. I am speaking of 
the additional work that would ordinarily be done on the building, such as 
trimming off the stiles of the sash, and also trimming off thç bottoms of the 
stiles, and seeing that those fit in there without any much further work. Or- 
dinarily there will be considérable work on the building, taking thèse sash 
as they were often delivered, flttlng them into thèse frames. Then again we 
built up the window casings, we mitered them together and glued them up, 
and also the door casings, so that we would save ourselves that expense on 
the building and facilita te the work. 

"Q. What did that .$«5,000 contract cover? A. That covered just the fur- 
nishing of the bare materlals." 

While the window casings or frames mentioned in this testimony 
were delivered, the sash mentioned were not delivered. Both were 
called for by the contract for material. As long as the value of such 
work on the sash is not segregated f rom that work on the frames, the 
entire item will be disallowed, as not lienable under the proof . An 
item of profit under this contract, asserted as lienable, is also denied. 

Under the contract for material upon 831 window frame openings 
manufactured by this claimant, billed at $8,310, there was paid $6,232.- 
50. The évidence shows that of thèse 691 were actually delivered, and 
payments made_should be applied pro rata upon those delivered and 
those undelivered. While the varions sizes of thèse frames may af- 
ford évidence of some différence in value, yet, by reason of the fact 
that the work of fashioning the frames far exceeds the value of the 
material in the frame, together with the further fact that 680 of thèse 
frames were billed or estimated at $6,800, and 151 of them were billed 
or estimated at $1,510, convinces the court that a fair valuation on the 
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691 f rames and openings delivered would be $6,910. Prorating the 
total payment, $6,232,50 shows a payiiient of $7.50 upon each fratne 
or opening, leaving unpaid on each $2.50, or a total upon those delivered 
(691) of $1,727.50, for which this claimant is entitled to a materialman's 
lien. Nothing will be added thereto by way of profit claimed. Attor- 
ney's fee fixed at $350. 

A Personal judgment under the first contract, in the amount of 
$6,043, will be allowed. There is testimony that, under the material 
contract, the material was 90 per cent, complète, There is other testi- 
mony that 100 per cent, of the material was furnished and 40 per cent, 
of the work done on it ; but I am unable to reach a satisf actory conclu- 
sion under the testimony upon the question of the amount for which 
claimant is entitled to a personal judgment. The question will be set- 
tled after argument upon settling of the decree. 

Ben Oison Company asserts a lien for $49,686.10. It will be neces- 
sary to hear further argument in order to détermine the exact amount 
for which that Company is entitled to recover a personal judgment, 
as I hâve been unable to reconcile the various figures and statements. 
No part of this company's claim would be entitled to be given the sta- 
tus of a laborer's lien. A contracter fumishing labor and material, or 
material, should not, by reason of that fact, be changed from the 
status of a contracter to that of a materialman, or labor lien claimant. 

The following hâve been established as offsets or déductions to the 
Hen items claimed: Paid by défendant to Oison Company,. $12,470.11. 
After suit was started. Oison Company was allowed to withdraw certain 
material already delivered by it to the building site. As between the 
lien claimants, equity requires that thèse payments be applied on hen 
items not so recovered. Oison Company will only be allowed for one 
water-closet installed and $20 for each Hulbert fitting, with 15 per cent, 
profit thereon as a reasonable allowance to be added to the $20 for ad- 
vance of the jobber or retailer over and above the wholesale price 
established by Crâne & Co. 

Ail, or substantially ail of the Crâne & Co. lien overlaps that of Oison 
Company. A déduction must be made from the latter upon this ac- 
count. The question remains as to the amount of the déduction. 
While not entirely clear, I find that the prépondérance of the évidence 
shows the overlap to be complète. On account of the application of 
payments made to Crâne & Co. by Oison Company, it results that no 
part of the allowable lien items of Oison Company, supplied by Crâne 
& Co. has been paid for by the former company, yet they are charged 
by Oison Company to the défendant at 50 per cent, advance over the 
price charged and liened by Crâne & Co. Such a charge for goods, 
payment for which has not been made, is unconscionable, at least so 
far as other lien claimants are concerned. 

Oison Company took the contract for $91,000, $1,000 representing 
the agreed value of old radiators, of which $8,000 has been figured as 
an allowable profit. What would constitute a reasonable profit is not 
capable of exact détermination. A certain amount of latitude must be 
allowed on such a question. Taking the foregoing as an admission as 
to what would constitute a reasonable profit, I conclude that any profit 
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in excess of 15 per cent, to be allowed Oison Company for material 
supplied by Crâne & Co. and held lienable would be unreasonable and 
extortionate. It will be further noted that, because of the default of 
the défendant and Oison Company in not paying Crâne & Co., the latter 
hâve brought suit, and an attorney's fee has been allowed them in the 
amount of $2,000. As between Oison Company and the other lien 
claimants, that is an item that should be applied in réduction of Oison 
Company's lien items established, or at least postponed until the al- 
lowed liens of other claimants hâve been paid. On account of the évi- 
dence of extravagant charges for material afforded by the foregoing, I 
hold that no profit should be allowed or added to the items as charged 
by this claimant. No lien being established, no attorney's fee will be 
allowed, other than the statutory fee of $15. The amount of the fore- 
going déductions exceeds the value of ail material delivered by Oison 
Company not removed. 

Judgment and contractor's lien will be decreed the Otis Elevator 
Company for $642.45. Attorney's fee allowed, $125. 

The Edward Miller Cornice & Roofing Company seeks a recovery 
in the total amount of $5,599.10, and to establish a lien under two con- 
tracts, one for furnishing certain Windows, and the other for fumish- 
ing and installing roofing and sheet métal. The company also seeks 
to establish a lien for $16.10 for material which was furnished and 
$43 for labor. As to thèse last two items, $16.10 is allowed as a mate- 
rialman's lien, and the $43 is allowed as a contractor's lien. 

While there are certain gênerai expressions in the first of thèse two 
contracts mentioned that, alone considered, mieht justify the ranking 
of the claims under such first contract as a contractor's lien, yet, under 
the particular provisions of the contract, I find that material actually 
furnished thereunder would entitle claimant to hâve his lien ranked 
as a materialman's ; but there was no material actually furnished or 
delivered at defendant's building under the first contract, although a 
material amount was secured and partly prepared at complainant's 
•■shop. The second contract provided for the payment of a lump sum 
for material and the installation of it. Therefore anv claim established 
under ,it must be ranked as a contractor's lien. TTnder the second con- 
tract. work and material entered into the building in tlie amount of 
$1.080, on which $810 was paid, leaving a balance of $270. for which 
claimant îs entitled to a lien ranked as a contractor's lien. On account 
of damaee inrurr^d upon sundry items, claimant is entitled to a further 
iudgment of $1.600, made up as follows : 

On aecount of différence in the priée of rooflng secured $ l.lft 00 

.Same, accotint of eonper '. 200 00 

Same, aeroimt of s'-vllsht glass ,5000 

Same, account of window glass .' 600 OO 

Same, account of galvanized iron 600.00 

$1,600.00 
Attorney'."» fee, .$175, allowed. 

Mr. Haskell was appointed receiver of the bank by the state court, 
and thereafter as receiver of the défendant building company herein 
by this court. The appointmerit by this court was made upon the as- 
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surance of the receiver that, if appointed, he would charge no fee as 
receiver herein. As receiver of the bank, his counsel, appointed here- 
in upon his request, was already employed by him in the receivership in 
the State court. No authority to employ counsel was asked of this 
court, nor request made to fix the compensation of counsel. Nor was 
the question of compensation, other than stated above, called to the 
court's attention, although authority at the time of the appointment of 
the receiver was asked and given to employ caretakers and assistants 
to protect the property during the receivership. Under thèse circum- 
stances, the court finds that the understanding that there would be no 
fées asked or allowed the receiver contem7)lated the services of his 
counsel as well. No fées will be allowed the receiver's attorney. 



GARNSEY COAL CO. v. MUDD. 

(Plstrlct Court, N. D. Alabama, S. D. May 8, 1922.) 

I. Property ®=:>7— "Lands" Includes ail Interest above and below surface. 

The lerm '•lauUs" Is not as broad as that of "property," but It includes 
ail interest In tlie land, or that lies above or below it. 

[Ed. Note. — For other defluitions, see Words and Phrases, First and 
Second Séries, Land.l 

2. Constitutlonal law (S=326— Législature has ail powers, except as llmlted. 

A State Législature bas ail powers, except so far as limited by Bill of 
Rights and Constitution. 

3. Eminent domain (S=>6I— Right of way may be condemned through seam of 

Goal under the surface. 

Under Const. Ala. 1901, S 2.3, prohlbitlng the taking of private property 
for private use, but empowering the Législature by law to secure to per- 
sons or corporations the right of way "over" the "lands" of other per- 
sons, the Législature had the power to authorize condemnatlon of rights of 
way through a seam of coal in the bowels of the earth. 

In Equity. Pétition by the Garnsey Coal Company to condemn rights 
of way through a seam of coal in the land of John H. Mudd. On mo- 
tion to dismiss proceedings. Decree entered overruling motion. 

Tillman, Bradley & Morrow, of Birmingham, Ala., for petitioner. 

J. Reese Murray, of Birmingham, Ala., for respondent. 

ERVIN, District Judge. This is a pétition to condemn certain rights 
of way through a seam of coal in the bowels of the earth, filed under 
certain statutory provisions in Alabama, and begun in the probate 
court, and removed to this court, and cornes on to be heard on a mo- 
tion to dismiss the proceedings, which motion is based upon the prop- 
osition that the provisions of the Code of Alabama and spécial act of 
the Législature authorizing condemnation of rights of way under- 
ground are unconstitutional. The contention is based upon the lan- 
guage used in section 23 of the Constitution, where, after providing 
that the exercise of the right of eminent domain shall never be abridged, 
so as to prevent the Législature fro m taking property and franchises 

«=>For other case» see «ame toptc & KEY-NUMBER In ail Key-NumhsTafl DlgesU A lodezM 
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of incorporated companies and subjecting them to public use, the fol- 
lowing language is used: 

"But private property shall not be takeu for, or applied to, public use, 
unless just compensation be flrst made therefor; nor sliall private property 
be taken for private use, nor for the use of corporations, other than municipal, 
without the consent of the owner: Provided, iiowever, the législature maj 
by law secure to persons or cori)orations the right of way over the lands of 
other persons or corporations." 

It then forbids the construction of eminent domain so as to allow 
taxation or forced subscription for the use of individuals, associations, 
or corporations, other than municipal. Eliminating some unnecessary 
portions of thèse provisions, so as to présent the question raised for 
décision and underscoring two of the terms used, we tind the f ollovvfing : 

"Nor shall private property be taken for inivate use: ♦ * * Provided, 
however, the Législature may by law secure » * * the right of way over 
lands." 

[1] Of course, the two clauses are to be construed together to get 
at the intention, as expressed. Notice, first, that private property is 
is not to be taken, but a right of way may be condemned over lands. 
The term "lands" is not as broad as that of "property," but it includes 
ail interest in the land or that lies above or below it. 

[2] The Législature has ail powers, except so far as it inay be 
limited by the Bill of Rights and the Constitution. The manifest in- 
tent of the two clauses, when read together, is that the Législature is 
forbidden to authorize the condemnation of private property for private 
purposes, except for rights of way over land. Reading the whole sec- 
tion, to get the idea intended to be expressed, we find : First, a déclar- 
ation that the property of corporations shall be subject to the same 
right of eminent domain as that of individuals, but in ail cases just 
compensation must be made before its taking. Second, that private 
property shall not be taken for private or corporate use, without the 
owner's consent; then this provision is qualified by granting to the 
Législature the power to grant rights of way over lands, when just 
compensation therefor is paid. Third, the right of eminent domain 
shall not be so construed as to allow taxation or forced subscription 
for the benefit of individuals, associations or corporations other than 
municipal. 

[3] Remembering that this section is written to define the limitations 
intended to be put upon the power of the Législature as to eminent do- 
main, we are now prepared to discuss the meaning of the provisions 
found in the second heading. Was it intended to Hmit such rights of 
way the Législature could grant to surface rights, or to give it the right 
to grant ail necessary rights of way as to land? In the absence of 
limitation, the Législature had unlimitéd power. Was it the intention 
to limit this power as to necessary rights of way under the surface, but 
to permit its exercise as to surface ways? 1$ there anything to show 
such a séparation of the limitations imposed on the législative powers? 
Is the word "over," as used, a word of limitation or of inclusion? 

It is true that the ordinary meaning of the word "over," as applied 
to land, would be across or along the surface; but the word may hâve 
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other meanings. In one case it was used to indicate above the land. 
Ruckert v. Grand Ave. Ry. Co., 163 Mo. 260, 63 S. W. 814. One 
would readily say that the judge of this court has jurisdictîon over so 
many counties. Thèse counties are land, and the jurisdiction covers 
the space covered by this land. Surely it would not be contended that 
his jurisdiction was limited to the surface of the land of thèse counties, 
yet the contention might as readily be made as hère. 

The real meaning of the word as so used is one of inclusion, and not 
of limitation to the surface; it nieans over ail the lands or space of 
so many counties. The same meaning it seems to me should be given 
the word "over" as used in the Constitution, viz. there is no déniai of 
the right of the Législature to pass laws to condemn rights of way 
"over land" ; that is, covering lands, as to or concerning lands. As 
vised hère, "over lands" is to include the whole land and ail its parts, 
whether over, on, or under the surface. Jurisdiction over land is al- 
lowed to the Législature for the purpose of granting necessary rights 
of way to persons or corporations. The word "over" is not used in 
connection with any word indicating the surface of the land ; if so used, 
it would undoubtedly hâve limited the rights of way to the surface. 

Remembering, also, that the two provisions, the one forbidding the 
taking of private property and the proviso thereto authorizing the Lég- 
islature to provide for condemnation of rights of way over lands, 
when construed together, are not a grant of power, but are a limitation 
thereof ; hence the power of the Législature is limited only so far as 
the words expressly require. The Constitution was not difïerentiating 
between surface rights of way and ways under the surface. The words 
are "over lands," and not "over the surface of lands." It was denying 
to the Législature the right to pass laws taking private property of one 
for another's use, except necessary rights of way in lands. It was deal- 
ing with gênerai rights and powers granting and denying them, not 
splitting such rights and powers as granted, so as to give to some 
and deny to others. 

As to land, it recognized that often one could not properly enjoy his 
own, and render its use valuable to him and to the public, uniess he 
could make some use of the lands of his neighbor. The public, and the 
courts, are lately recognizing many interests or rights the public hâve 
m what formerly were considered mère private concerns. Is not the 
public as much concerned with the right of one who owns a seam of 
côal to get itto the market, as it is that one should get his baie of cot- 
ton or his bushel of corn to the market? The public is équally as much 
concerned with three great subjects, food, clothing, and fuel. 

Is not it as much a concern of the public that a person should not, 
by buying lands over a seam of coal, so as to eut off other owners in 
that seam fr.om getting the coal out for market, as it is that one should 
not buy or own surface lands surrounding others' holdings, and deny 
to them' the right to cross with their produce, so as to market it, or to 
cross himself, so as to perform his other duties to the community. Is 
■ there a limitation of the character of the right of way to a way over the 
surface of land? 
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I do iiot think the intent was to use the word "over" as one of limita- 
tion of the character of the way to be granted. The intent was to 
qualify the preceding gênerai provision, which denied the right to take 
private property, so far as to authorize the Législature to provide by 
gênerai laws for condemning rights of way where lands of one persoti 
were so situated as to interfère with the proper use of another's lands. 
See State v. County Commissioners, 83 Ala. 304, 3 South. 761. 

Is the full development of the resources of a state to be limited to a 
surface development, when property of great value lying under the sur- 
face can be bottled up and destroyed, to the great damage, not only of 
the owner, but to the public, by unscrupulous persons, who might buy 
small lots in such localities so as to tie up whole fields of coal. I feel 
that the opinion in the state case gives a proper and just construction 
of the clause, and by necessary inference covers underground as well 
as surface rights of way. The one construction opens up the property 
in the state for proper use and development, while the other tends to 
tie up property and to stifle development. 

A. decree will be entered overruling the motion. 



LOUGHRAN et al. v. QUAKER CITY CHOCOLATE &. CONFECTIONERY 

CO., Inc. 

(District Court, E. D. Pennsylvanla. May 1, 1922.) 
No. 2493. 

1. Courts <s=3347— Separate and distinct causes of action may be Joined. 

Under equity rule 26 (201 Fed. v, 118 O. C. A. v), a plaintiff may join 
In one blU as- many causes pf action cognizaWe in equity as lie may at 
tlie time wisli to assert agalnst tlie défendant, and those causes may be- 
wholly independent, separate, and distinct, having no connection or re- 
lation whatever with each other. 

2. Courts is=£>347— Statement certifleates of registration of trade-maric were fraud- 

ulentiy obtalned is a conclusion. 

An allégation in a bill that the certiflcates of registration of a trade- 
mark issued to défendant were fraudulently, improperly, and illegaliy ob- 
tained Is nothing more than the statement of a conclusion of law, and 
is not a statement of the ultlmate facts required to be stated by equity 
rule 25 (198 Fed. xxv, 115 C. O. A. xxv). 

3. Trade-marlts and trade-names and unfair compétition €=:»44 — Biil in equity does 

not ile to revIew registration. 

Rév. St. § 4915 (Comp. St. § 9460), providing that when an application, 
which Is construed to Include application for trade-mark registration, is 
refused either by the Commissioner of Patents or by the courts of the 
District of Columbia, the applicant may hâve bis remedy by bill in equity 
to compel the issuance of the trade-mark, does not authorize a bill in 
equity to review the issuance of a trade-mark to another, which can be 
reviewed by appeal to the courts of the District of Columbia, under Act 
Feb. 20, 1905, § 10 (Comp. St. § 9494), taken by any one opposing the regis- 
tration. 

4. Trade-marks and trade-names and unfair compétition <s=>44 — Wliether allé- 

gations In bill, attacking defendant's trade-mark are proper, reserved until 
hearing. 

Whether, in a bill to compel the issuance of a certificate of registration 
of a trade-mark, brought under Rey. St. § 4915 (Comp. St. § 9460), alle- 

®=5For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digesta & Indexe* 
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cations attacking the Issnance of certiflcate of reglstration for défendant'* 
trade-mark are proper, can best be determined upon the final hearing, 
when tlie relation between the two trade-uiarks vvlll be fully disclosed, 
«o that such allégations will not be strickeu ou motion, as might be done 
Tinder equlty rule 21 (1&8 Fed. xxiv, 115 C. Q. A. xxiv), but permlBSlon 
will be granted to raise tbe question by answer, as autborized by rule 29 
<198 Fed. xxvi, 115 O. O. A. xxvl). 

In Equity. Suit by Christine M. Loughran and another against the 
Quaker City Chocolaté & Confectionery Company, Inc. On motion 
to dismiss the bill of complaint in part. Motion denied, with leave 
to défendant to raise the same question by answer. 

Joshua R. H. Potts, of Pliiladolphia, Pa., for plaintiff. 
Howson & Howson, of Philadelphia, Fa., for défendant. 

DICKINSON, District Judge. [1] Under rule 26 (201 Fed. v, 118 
C. C. A. v) a plaintifï may join in one bill as many causes of action 
cognizable in equity as he may at the time wish to assert against the 
<iefendant. Thèse causes of action may be whoUy independent, sep- 
arate, and distinct, having no connection or relation whatever with each 
other. Counsel for défendant does not dispute the right of the plain- 
tiff to do this. His analysis of the bill in the instant case is that it 
possesses this characteristic of what is really two bills of complaint in 
■one. The first cause of action is asserted under R. S. § 4915 (Comp. 
St. § 9460) . This is in a sensé or in one phase an appellate proceediiig, 
although in another phase it is wholly de novo. 

The plaintiff applied for the registration of a trade-mark. This the 
Commissioner refused to register. One purpose of the présent bill îs 
to secure an order under R. S. § 4915, authorizing the Commissioner 
of Patents to make the registration and issue a certificate thereof. No 
question of the right of the plaintiff to maintain a bill for this purpose 
is raised. 

A second purpose of the bill is to secure an adjudication in this court 
that the défendant has no lawful right to the trade-mark to which it 
lays claim, and to adjudge that the registration allowed by the Com- 
missioner be "canceled." It is to this part of the bill of complaint the 
défendant takes exception. The grounds of exception are, in one as- 
pect of the criticism made of the bill, that no cause of action is dis- 
closed, and that, in another aspect this court has no jurisdiction to ad- 
judicate the rights of the parties. 

[2] Rule 25 of the Equity Rules (198 Fed. xxv, 115 C. C. A. xxv) 
requires a statement of the ultimate facts upon which the cause of 
action of the plaintiff dépends to be stated. There is in this bill no 
such averment. The only thing which approaches it is the closing aver- 
mentin paragraph 5, which is to the effect that the certificates of reg- 
istration issued to the défendant "were fraudulcntly, improperly, and 
illegally obtained." It is clear that this is nothing more than the state- 
ment of a conclusion of law. 

[3] There is a complète System regulating the registration of trade- 
marks. R. S. § 4915, provides that, when an application (construed to 
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include applications for trade-mark registration) is refused, either by 
thé Coramissioner or by the court of the District of Columbia to which 
the cause may hâve been taken upon appeal, the applicant may hâve 
his remedy by such a bill, as in the instant case. In like manner, the 
Act of February 20, 1905 (Comp. St. § 9494), gives to any party who 
is opposing the registration the right of appeal to the Court of Appëals 
for the District of Columbia. 

It is in conséquence argued that this is the prfescribed, and becaûse 
of this the exclusive, method of procédure. The same rules of prac- 
tice and procédure which govern in the casé of an appeal in a patent 
case are to govern in trade-mark cases, but this is Hmited to appeals 
from the Commissioner which go to the proper court in the District of 
Columbia. There is no spécifie allowance of an appeal in the form of 
a bill in equity in the case of the issuance of certificates of registration 
as there is in the case of a refusai to issue. 

The two conclusions which the défendant has reached would seem 
to follow. One is that no fact averments hâve been made upon which 
this second ground of complaint is f ounded, other* than the issuance of 
the certificates by the Commissionef. The latter averment would give 
a cause of action, but it is wholly in the nature of and by way of ap- 
peal, and that appeal must be made to a court in the District of Colum- 
bia, and is not to be taken to any District Court which might happen to 
hâve jurisdiction of the parties. 

[4] The foregoing analysis, however, does not set forth ail the func- 
tions of thèse avernlents in the bill of complaint. A further one is the 
déniai by anticipation of any rights in the défendant by virtue of the 
issuance to it of the registrations referred to in the bill. Such an aver- 
ment would seem, however, to hâve no proper place in a bill of com- 
plaint filed for the purposes of this bill. The whole question would 
seem, however, to résolve itself into one of practice. Under rule 21 
(198 Fed. xxiv, 115 C. C. A. xxiv) the court might strike out àny of 
the averments of this bill which were deemed to be impertinent. Un- 
der rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) the questions desired to 
be raised can be raised upon a motion to dismiss or in the answer. 
When, the question raised is one involving a point of law, the court 
may dispose of it ad intérim, or refer it to final hearing. As at présent 
advised, we see no need that the question raised be presently determin- 
ed. Evidently the real controversy betweén thèse parties is over their 
respective rights to sell their product under a trade-name. This makes 
the rights of each more or less interdependent, in the sensé that the 
right of one can be best determined in the light of the rights of the 
other. A full disclosure of ail the facts which bear upon the claimed 
rights of each may in conséquence be helpful to the détermination of 
the rights of either. 

This supplies us with a good reason for not determining now the 
questions raised. The bill filed by the plaintifï may well be viewed as 
a bill raising two causes of complaint. One is in èffect a complaint of 
the act of the Commissioner of Patents in refusing to issue a certificate 
of registration of the trade-mark which plaintiffs claim ; the other is 
a complaint of the use of a trade-mark by the défendant which the 
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plaîntifï deems to be a trespass upon her rights. As before indicated, 
each of thèse complaints may hâve an ev;dential relation to the other. 
This is a reason, as before stated, for hearing both. There are like- 
wise two prayers for relief, or rather prayers for two différent kinds 
of relief. One is that the plaintiiï should be in a position to secure 
registration of the trade-mark to which she lays claim ; the other is 
that the défendant should be denied the use of the trade-marks which 
hâve been registered. It may well be that it will be determined that the 
plaintiff in no event has the right to this second spécifie relief. No 
harm which we now foresee can resuit from having this finding made 
deferred until final decree. 

The motion to dismiss is denied, with leave to the défendant to raise 
the same question in any answer which it may file to the bill of com- 
plaint. 



CRAWFORD et al. v. COTTON et al. 

(District Court, S. D. Floriaa. May 18, 1922.) 

No. 75. 

Estoppel <g3338— Subsequently acqulred title of grantor held to inure to grantee as 
to timber. 

Where a grantor conveyed by warranty deed timber lands, which he 
held under contract, not having yet received title, the fact that he re- 
served certain timber, and also inclnded in the deed timber on other 
lands, held not to évidence an intention to treat ail the timber as per- 
sonalty, and the title to the lands subseijuently acquired by him iield 
to inure to his grantee, both as to the lands conveyed and the timber 
thereon not reserved. 

In Equity. Suit by George H. Crawford and others against Frank 
Cotton and others. Decree for défendants. 

Hilton S. Hampton and John W. Bull, both of Tampa, Fia., for eom- 
plainants. 

Whitaker, Himes & Whitaker, of Tampa, Fia., and J. T. McCollum, 
of Bushnell, Fia., for défendants. 

CALL, District Judge. In this cause -the complainants filed their bill, 
alleging ownership of the hardwood timber growing upon sections 9-, 
10, 16, and portions of sections 13, 14, 24, and 36, in township 22 S., 
range 22 E-, and that défendants had eut and removed hardwood tim- 
ber from section 24, and would continue so to do, and pray for an in- 
junction and accounting. The défendants answered, admitting the cut- 
ting and removal of hardwood timber, and claimed a right to do so. 

The cause is submitted on an agreed statement of facts. The ma- 
terial facts may be stated as f ollows : 

In December, 1899, one Powell contracted with the common prede- 
cessor in title to both complainants and défendants to convey to him 
certain lands, dçscribed according to surveys of the United States. 
This contract was performed in September, 1902, by Powell and his 

cg=îFor other cases see same topic & KEY-NUMBER in ail Key-Numberea Digests & Indexes 
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wife executing a deed conveying the lands and some others not de- 
scribed in the contract, to this common predecessor in title, with full 
covenants of warranty. In 1901, before the receipt of the Powell deed, 
this common predecessor in title conveyed the lands described in the 
Powell deed to the predecessor in title of the défendants, by a deed of 
conveyance with full covenants of warranty. In this last-mentioned 
deed the particular description of the lands by the government survey 
is preceded by thèse words : 

"AU that certain body of land and timber containing 4,820 acres, more 
fully described." 

After particularly describing the land, giving sections, townships, 
and range, the deed proceeds : 

"AJso ail the timber legs and trees snltable for sawmill purpbses on 680 
acres of land more fully described as follows." 

Then follows the description of this 680 acres. This deed contains 
thèse words after this description : 

"Tbe 4,820 acres of land and timber, and 680 acres of timber, making to- 
«ether 5,540 acres, now held by said party of the first part under contract of 
nale from W. L. Powell. and this conveyance thereof being intended to operate 
as a bond for title imtil deed from W. L. Powell is executed in the month 
of .Tune, 1902, to said party of the first part, and from and after that tlme 
this conveyance shall operate as a fee-slmple title from said party of the 
lirst part to said parties of the second part for said 4,820 acres of land and 
timber, and said 680 acres of timber, withont any further deed or formai trans- 
fer being executed to them by him." 

This deed also conveys other lands apparently owned by the party, 
as well as the timber upon certain other lands owned by him, ail of 
which lands are particularly described. Then follows this provision: 

"It is understood and agreed. and hereby expressly stated, that ail cypress 
timber on sections 28. 34, and 35, and in ail ponds in sections 9, 10, and 16, 
and in the pond known as Marsball's Bay in sections 13 and 14, ail in town- 
ship 22 south. range 22 east, are excepted and not conveyed to said parties 
of the second part." 

In February, 1903, after the exécution and delivery of the forego- 
îng deeds, this common predecessor in title to the parties to this suit 
executed and delivered to the predecessor in title to the complainants 
a conveyance of — 

"ail the cypresB in sections nine (9), ten (10), and sixteen (18) ; also the N. E. 
Vt section 24 and the S. V2 of the S. %• and the N. E. % of the S. B. % and 
the N. W. 14 of the S. W. %, section 13, and the N. E. % of S. E. %, section 
14, ail of townsbip twenty-two S. and E. ; also the S. E. 14 36." 

This description is f ollowed by this : 

"The above lease covers ail other timber on above-deseribed lands, except 
the plne timber, ail cypress adjoining the described lands belonging to J. C. 
Cetzen. Cypress shall be moved inside of 20 years." 

In April, 1911, another instrument was executed by Getzen and wife, 
correcting the description by giving the township and range in which 
the land lies. 
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It is contended for complainants that, while the subséquent receipt 
by Getzen of the warranty deed from Powell inured to the benefit of 
Getzen's donees, in so far as the title to the lands, yet there was such 
a change in the character of the growing trees as property evidenced 
by the grantor in his conveyance as made the timber personal property, 
and as to this that the title to them did not follow the f ee simple in the 
land, and required another conveyance to vest this title in the same, 
and therefore the lease executed subséquent to this receipt vested the 
title to ail the growing timber on the land described in the lease in the 
donee in the lease. This contention I do not think is borne out by a 
proper construction of the instruments attached to the agreed state- 
ments of facts. 

A clear and well-defined intent is evidenced by the warranty deed 
executed by Getzen to differentiate between the land sold, which was 
held under a contract of purchase from Powell, and lands upon which 
only the timber was sold. The land in one instance was being disposed 
of ; in the other, the timber, and not the land. The cases cited by com- 
plainants might well apply where only the timber was sold, but hâve 
no application to the sale of the land, except the réservation of the 
cypress timber on the subdivisions specified in the conveyance. AU 
thèse instruments were duly recorded, and the complainant's predeces- 
sor in title was charged with notice of the contents of the conveyance, 
and what réservations had been made and whatever rights he acquired 
were subject to such notice. It is true the lease, after specifying par- 
ticularly "cypress," in another clause says ail timber except pine ; but 
the donor had reserved from the effect of the conveyance of the land, 
which carried with it everything growing thereon, except what was re- 
served, only the cypress. The hardwood timber was not reserved, 
and therefore passed with the fee simple in the land to the donee. And 
granting for this case that the Florida statute is applicable, which is 
not decided, no point having been made thereon, the complainants hâve 
not shown title in themselves to the timber, of the removal of which 
they cqmplain. 

I find the equities with the défendants, and the bill will be dismissed, 
at the cost of the complainants. It will be so decreed. 



In re BARTLETT. 
Intervention of CLEVELAND TRACTOR CO. 

(District Court, K. D. Georgia. May 24, 1922.) 

No. 1421. 

I. Bankruptcy <s=3 1 40 ( I )— Trustée held not to acquire title to property sold to 
bankrupt, but not deiivered nor paid for. 

A trustée held not to hâve acquired title to traetors sold to bankrupt, 
accepted drafts, which were not pald, being taken for the purchase priée, 
where the traetors were not deiivered, but placed in charge of another as 
•warehouseman, subject to seller's order, and never, with its consent, came 
Into possession of bankrupt. 

gsaPor other cases see same toplc & KEY-NUMBER tn ail Key-Numbered Dlgests & Indexes 
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2. Sales €==>465— Delivery etsentlal to passage of title. 

Under Civ. Code Ga. 1910, § 3318, a written rétention of title by a seller, 
dul.v recorded, is necessary to prevent its passage as to tliird parties only 
wiiere the lu-operty sold Is delivered. 

In Bankruptcy. In tlie matter of E. D. Bartlett, bankrupt, in which 
the Clevcland Tractor Company intervenes. On review of order of 
référée in favor of tlie Tractor Company. Affirmcd. 

Tlie Clevelîind Tractor Company sold to E. D. Bartlett eight tractors, taking 
for ihe purcliase priée drafts payable to itself, dated in tiie future, for the 
araoïint of the purcliase priée of each tractor, with interest to the inaturity of 
tlie drafts; the drafts being aecepted in writing by Bartlett. The tractors 
vfie iilaced in the hands of one Benson, who gave a receipt, purporting to be 
ihat of a vvarehouseman for each tractor, agreeing to deliver it to the order of 
tlie Clevclaiid Tractor Company, and he giving a bond to that company for 
lidelity as a warehouseman. The drafts were renewed several tlmes, but 
payiiiGut was not made for the tractors. Benton moved to another city, and 
to save warehouse charges on the tractors they were put by Benton into a 
nnrehouse coutrolled by iiartlett, and Bartlett placed one of the tractors on 
exliibition In his place of business. Bartlett did not know of the existence of 
tlie warehouse receipts, and Benton testitied that the placing of the tractors in 
liartlett's warehouse was not intended as a delivery of them by him to Bart- 
lett, or a waiver of certain interests which Benton himself claimed in the 
tractors. Tlie évidence is imcoutradicted that Benton's act in placing the 
tractors in Bàrtletfs warehouse, while it beeanie known to the Cleveland 
Tractor Company four or flve weeks before Bartlett's failure, was questioned 
by it, and not con.sented to. Benton did not exercise the vocation of ware- 
houseman, but ran a garage, having no connection with the bankrupt. He 
had no warehouse llceuse and gave no warehouse receipts, save those involved 
hère. 

Barry Wright, of Rome, Ga., and Bunn & Trawick, of Cedartown, 
Ga., for trustée. 

Maddox, L,ipscomb & Matthews, of Rome, Ga., for intervener. 

SIBLEY, ©istrict Judge (after stating the facts as above). [1] 
The case does not turn upon the question whether Benton was a tech- 
nical warehouseman, or upon the validity of his so-cal!ed warehouse 
receipts as such, but upon the question whether title to the tractors sued 
for has ever passed from the Cleveland Tractor Company as regards 
the bankrupt and his creditors. That there was a valid contract of 
sale of the tractors, the acceptances being tlie équivalent of notes for 
their purchase price, cannot be disputed, but the sale remained execu- 
tory, and no title passed to the tractors; unless they were delivered to 
the purchaser. Code Ga., § 4125. As the purchase price was not paid, 
the seller might rescind the contract of sale and terminate its obliga- 
tion to deliver. The tractors were in Cedartown when the contract of 
sale was made. Instead of being delivered to the purchaser, they were 
put in the possession of Benton, as the seller's bailee; he having no 
connection with the purchaser. Receipts were not necessary to retain 
title in the seller, but were taken to make certain the character in 
which Benton held the machines, and to provide, by their surrender 
to the purchaser on payment, a convenient authority for Benton to de- 
liver ta the purchaser for the seller. Although actual possession may 

^=sPor otber ca^es see same toplc A KEY-NUMBER In 'ail Ke^-Numbered Dlgest* A Inâezea 
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haye been, tâken by thé barilcrupt before his failurç, iit was without 
aiithority from'tlieClévelandTractor Company, and unconsented to by 
it, and contrary to.,the duty of Benton. It was not a delivery passing 
title, and was not so understôpd by Benton. 

[2] The bankrupf has ho tide as àgainst the seller. The creditors 
stand in no better case. There are no circumstances sufficient to. es- 
top the seller. .,|A|written rétention of title, duly recorded, Jis rieces- 
sary to prevent its passage as against third parties only whçre goods 
are; sold and delivered. Code Ga., § 3318. ■ , ; ■ 

The jtldgtaent of the référée is affirmed.' 



/ BANNON V. HENNESSEY. 

, (rnstrict Court, D. Rhode Island. May 22, 1922.) 
No. 1517. 

Gaming <@=326(l)r-Action not maintainable to récover gambling losses. 

An action fearinot bé' maintained to recover losses sustained in gambling 
iÉf an illégal gàïning hbuse, though alleged to liave been due to fraudulent 
; and chéatlng déviées with which tUe gambling was conducted therein. 

At liaw. Action l:)y Edward T. Bannon against John F. Hennessey. 
On demurrer to déclaration. Demurrer sustained. 

Henry Ê. Wobdward, of New Bedford, Mass., and Clifford Kings- 
lèy,6if Providence, R.! I., fop plaintiff. 
•A. Truman Pàttérson, of Providence, R. I., for défendant Hennes- 

sèyj .■■■'■•.'■• 

BROWN, District Judge. The déclaration allèges that on numerous 
occasions since the year 1918 the plaintiff played the gatne of roulette 
at the establishment of the défendant, alleged to be the keeper of a 
certain gambling device known as a roulette wheel ; that he wagered 
and lost' large éUfïiSof moiiey in said playing; that he bëlieved at the 
time of playing 'sâid game that it was one of chance, but that in fact 
saidgame as: operated by the défendant, his agents or servants, waa not 
one of chance or luck^ but was entirely in the control of the défendant ; 
that fhe défendant, his agents and servants, by various fraudulent 
meàns and methods, were able to eliminate ail éléments of chance in 
thc' playing of thcigame; and that the fraudulent control in tlie playing 
of said game enabled the défendant to win from the plaintiff large sums 
of jnoney which'he had wagered,, being ignorant of the fraudjilent con- 
trol or methods uged by the défendant, his agents and servants. 

It is unneces.sary, to consider those grounds of demurrer , which re- 
late to the de-^initeness of :the allégations as to the frauçjulent means and 
methods used, since the first:ground of demurrer (that. the déclaration 
sets out no cause of action upoq which the plaintiff can recover) must 
bë sustained, and disposes of ail incidental or formai questions. 

The plaintiff distinctly allèges his own unlawful act ; that he played 

«gssF'or other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
281 F.— 13 
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the .game of roulette and wagered and lest large sunis qî -njoney in said 
playing. iîis; déclaration is, in substance, tHat heiéngag'ed in gamblirig, 
and whilê su iliëgàlly en^aged was ctieâted. . ' 

The priiiciple upon which, in such a case,' the plaintif' is denied re- 
lief, is thus stated.in Higgi'hs v. McCrea, 116 Ù.' S. ê71„686» 6 Sup. 
et. 5S7,564(29L.Ed.764): ! ' ; '■ !! / . 

"Tlie principle of public policy Is thls, 'E^ dolo m^ilonon o^tur actlo.' .No 
court will lend its aid to a man who founds his càiisë .of action upon afa 
liramoral-or' Illégal act. If from the plàlntifCs' own stàtift^, bi- otherwise, the 
cause of action appear to arise ex turpi causa, «r thé transgression of a; posi- 
tive law of this country, theré tjie court says he has.nd, rigbtii^o.'beiassî'sted. 
It is upon that ground the coiirt goes not for the sake of the défendant, but 
because they will not lend their aid to such a plalntlfC." 

The question is so thoroughly covered by the opinions of Judge San- 
born in Levy v. Kansas City, 168 Fed. 524, .93 C. C. A. 523, 22 L. R. 
A. (N. S.) 862, and in Stewart v. Wright, 147_JFed. 3^L 336, 338, 77 
C. C. A. 499, that it is unnecessary to cite adclitidnal aùthorities upon 
the gênerai principles which gôvÈrn a case of this character. That 
there was che.ating incidental to the unlawful gamhling was considered 
specifically in Babcock y. Thompson, 3 Piclç. (IJlàss;) ,4^,' 15 Âm. Dec. 
235. Public policy forbidsthe court to assist the-plaiflitiff in an; investi- 
gation of the means and détails incidental to unlawful ^iatnbling. The 
courts are not required "to sit as the arbiters of the gaming table," or 
to. détermine the issue in every losing gambler's case, whether tlle'play 
was fair or foui. i , 

Whether ai trustée in bankruptcy of one whis-had, been cheatediput 
of his property by fraudulent gambling dev.ices might reCôver without 
a violation of the i^ule ôf public policy upon which thçiplaintiff is denied 
relief is a question which was suggested at the argument, but need 
not be determined. In his own right the plaintiff has no claim to the 
assistance of a court of lawi : , . > ■ ■ 

Demurrer sustained. :; ■. ': . -i,. 



OUAFSON V. WATERMAN S. S. CORPORATION et al. 

(District Court, S. D. Alabama. April 18, 1922.) 

Seanten <@=329(5)— Seaman's action for injuries must be brought in district In 
Which défendant employer résides or has its princijial office. 

À seaman's action for personal injuries under Àct June 5, 1920, must 
be brought in the district in which the défendant «mployer résides, or in 
which its principal ofllee is located, under séctiori 33, where the employer 
appears specially and Mes plea in abatement in action. brought in another 
district. 

At LaW. Action by Eswald Olaf son against thé Watérman Steam- 
ship Corporation and the United States Shipping "Board Emergency 
Fleet Corporation. On plaintifï's motion to strike plea of abatement 
by lâst-named défendant. Motiori dverruled. 
, Gaillard, Mahorner & Arnold, of Mobile, Ala., for plaintiff. 

Âubrey Boy.les, U. S. Atty., and Pillians, Cowley & Greshain, ail 
of Mobile, Ala., for défendant. 

(S=)Por other cases sce same topic & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 



OLAFSON V. WATERMAN S. S. CORPORATION 19:< 

(281F.) 

ERVIN, District Judge. In this case the Waterman Steartiship 
Corporation has'heretofore filed a demurrer tb the complaint, which 
demurrer has been sustained. The United States Shipping Board 
Emergency Fleet Corjporation appeared specially and filed a plea in 
abatemeht, settirig up that the said corporation was incorporated un- 
der the làws of the District of Columbia, and that its principal office 
is located at Washington, D. C, and the said plea also dénies that the 
said corporation résides in the Southern district of Alabarna or has 
its principal office there. ; This plea concludes with a prayer that the 
written declaration.be quashed. 

There is filed by the plaintiff a motion to strike this plea on some 22 
assignments of r«asons. The question is whether, under the provisions 
of the Act of June S, 1920 (41 Stat. 988), giving the right of ^çtiqn- 
and a jury triaLto a seaman who shall suflfer personal injuries in the 
course of his empldyment, this action can be brought in any court other 
than that of the district in which the défendant employer résides, or in 
which its principal office is located. 

Section 33 of this act concludes as f ollows : 

"The .lurlsdiction of such actions shall be under the court of the district 
in which the défendant employer résides or in which his principal office la 
located." 

This was before Judge Garvin in the case of Johnson v. Panama R. 
Co. (D. C.) 277 Fed. 859, where he held, I think correctly, that the 
concluding words above quoted limit the court in which action can 
be brought. Treating this language as meaning venue of the action, he 
also held in that case that the objection that the suit was not brought 
in the proper court was waived because of the failure of the défendant 
to, enter a spécial appearance and make a motion to dismiss. 

Waiving the proposition whether the question is one merely of venue 
or of jurisdiction, we find in this case that the défendant Shipping 
Board has appeared specially and filed a plea in abatement of the 
cause. In my opinion there can be no doubt that, if the question is 
properly raised, suit can be brought only in the district named in the act. 

A decree will therefore be entered, overruling the motion to strike 
the plea. 



LOCOMOTIVE STOKER CO. v. ELVIN MECHANICAL STOKER CO. 

(District Court, D. Delaware. May 4, 1922.) 

No. 410. 

I. Patents •€c3328— 1,082,419, for a mechanical stoker for locomotives, not in- 
fringed. 

The Gee patent, No. 1,082,419, for a mechanical stoker for locomotives, 
held not infringed by the stoker of the Elvin patent, No. 1,267,644. 

2f. Patents (Sco328~ 1,1 30,443, for a mechanical stoker for locomotives, olalms I 
and 2, infringed. 

, The Street patent, No. 1,130,443, for a mechanical stoker for locomoT 
tives, teW valîd» and claims 1 and 2 held infringed by the stOker of the 
tel vin patent, NO. 1,267,644. : - 

^zsFor othér cases seeWme topic & KEY-NUMBER in ail Key-Numbered Dîgests & ïiiÊtexes 
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.i;IoJ;î(l,uity,, Suit, by;the Locomotive Stoker Company a^ainst tlie El- 
virj. I jVÏecliâniçal Stok^r Company. • iDeçree for comptlainanl. ' .. ' , 

i iL,oUis,Ki,.Qill8pn, of Chicago, 111., Paul Sytniestve4t,,x?f Phiiatjelpliia, 
Pa., ahd Gèoi'ge'Qray, of WilmingtqniiDel.rfoFplaintiff,; : .;' 

iDrury-W. Goéper/jand J. Snowden Bell, hf^h^^^i jNjew. YorlçCity, 
and iRobert H. Richards, of Wilmington, Del., fqr^çffiijdajBt,. ., ; 



MORRIS, ' î?istrîct' Judge. IvocorHotive Stoker • Company ; chaiigss 
the E'K/iti Mèchanical Stoker Company with infritlgement bf; claàms li 
and 2 of its Street patent, No. 1,130,443, and claittis-' ly 3, S, 8, i9,' and 
i-6 df, its Geë-'patèiiit llo. l,082,419i The suif ïs''Upèn'rjfiâal hearing. 
Th'ç' défenses are invalidity and^rtonilifringëment. ■■ Both .patents: 're-- 
làtë't*> impfovements in ' stokers f oir conveyiny; . ïuel f rôm tehder to 
IbcénibtiVfe' 'àhd distributiiig it ovèr thegrate in the'locbtocitive fire bbx. 
' .'[1]' ÎDeferidanf's mechanism is made in sihbstatitial'bonfonînity to El- 
vifa pateïit. No. 1,267,644, ' aild comî>rises a ■ screw eoriveyei^i^by. whicb 
fuel is transferred from the tender tb the locombtive; 'a':^'pbckiét,<'!' bèr 
neath the firing floor of the locomotive, into which thé' fuel -.is delivei-ed 
from. the screw conveyer; a reciprocating elevator, which rjeeeives'the 
fùeTÏroni th'è pbckét and raises it in successive portions- into: a sbovel' 
box ; the shovel box, located just beneath the bottom of the fire dobr bf ' 
thè ilocGiiioîtivfi,- and,H within the shovel box, two altçrnat,ely,_s)vinging 
shèfvelsjfby which the fuel is remoyçd from the elevajtoi; ^nd prqjiçcted, 
into the' fife box. -Iv,,.v/ , ^■^,, ; , , 

The :stbk!er described in the Gee.patent consists of; ^ screwrconyçjjer, 
47 to.transfer the coal from the tender to a hopper 49 bençatlpf the firing 
deick ofthe lbcomotive;.an elevating mechanism, cornprising, a recipro- 
cating head ^-5 operating within a sleeye ^^to raise.tlieifuel, ip'mea^ured 
incréments from the hopper to a chute ^5 leading intpthe ^rg. box; the 
chute 65; a stoking head 62, reeiprocatii>g vj^ithin the, cjiujjé, cpnnéçted 
by means of a.rod with the piston of an engine, to,eject,,^ne ,fujel;^i:orn 
the -chute into :the fire box of the locomotive; and^ ,pawptea,o,nithe for- 
ward.çndbf the chute, a rotary sieeve 7^ provided ."vvitlT..a piyotally. sup- 
ported adjustable hood or deflector 75 for distributjng the fuel qyier ,tne 
fire grate. , .,^: 

Claim 3 embodies the essential and salient characteristics of each of 
the Gee claims in suit. It is : 

"In anraïjpariitnsfor gupptylng fuel to a locomotivtf ■Arehor,' ttrecooQjina- 
tion of a tender provided with a disf.'liarse passufre, fi stoKi^ij! chute, inter- 
mittently acting discharging means for forcibly cxpeUiiig" 'sépara te charges 
of fuel from the chute over the flre, and, a fuel-feeding mechanism arrnnged 
below the chute and receiving the fuel from tlie discharge passage of the 
teridè'r;' said inéchaniëjn ihctuding meâhs'fo* întemUttéh'tly lnti«BiâMclilg' (?épa-' 
rate, charges of fuel into the stoking chute in synchronism with thé operdtion 
of tië said dfsChàrging means." ' . , ■ ' " 

' Thé (^[uestion bf infringeriient t«rns upon whethtefithe^àhcwel-box and 
shpvels pf the Elvin stoker are in priociple the same -as 6ï^ 'eqiiiV^lents 
fos tijechiVite 54* and stoking hèad 62 oi Gee. fliê phu|:Ç,'is dé^éfifeed in 
the patent, is a slightly inclined tube into which itlj'e- fvieî fis "brôinght 
thrp.ug'h a feed opening in the lower side by the reciprocating elevator 
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plunger. The elevator constitutes the closure 'for the feed opening 
while the coal is being projected from the elevator, through the chute, 
into the fixe box by the stoking head. The stokitig head is a plunger 
conforming to the shape of the chute, snugly fitting therein and wprk- 
ing in timed relation with the elevàting plunger. The shovel box of El- 
vin is oblong, and of dimensions sufficient to permit the horizontal os- 
cillation of the two shovels placed therein — onè on each side of the 
feed opening through which the fuel is delivered by the elevator. The 
shovels, in shape somewhât like a scythe, hâve a blade with an upright 
back. They are each attached at one end to a vertical shaft, by which 
they are alternately driven f'Orward and backward in a semicirclè. 
When the elevator arrives with its load, bne of the shovels, then po'si- 
tioned so that in its advance it will pass over the top of the elevator,' 
swings forward. The blade, moving in a plane parallel with aiid just 
above the bottom of the box, cuts undef the fuel' on the elevator. Thë 
upright back holds the load on the blade,' and by the furthef forward 
movement of the shovel the côal is carried to and' projected into the fire 
box.' By a reverse movemeht the shovel retufns to its stàrting point. 
Thereupon the second shovel duplicatas the movenients of the first. 
The capacity of each shovel is equal, approximately, to the capacity 
of the elevator. ■ i-' ■ 

The plaintiiï contends that the blade of Elvin's shovel serves no pur'-' 
pose, that the upright back Of th« shovel is in principle the stoking head 
of Gee, and that the shovel box is a chute. It points out that the bottorn 
of the shovel box is rharked and scratched by coal ; that in Elvin's 
earlier stokers the bottom of the shovel box did not extend as far forr- 
ward as now, and that then coal accumulated on the grate in a pile or 
bank just inside the fire box; that an Elvin stoker with the shovel blades 
removed functions as well or even better than with the blades. As I 
understand the opération of Elvin's shovels the blades setve the dis- 
tinct and definite purpose of supporting and conveying the coal from 
elevator to fîre bo.x, while the upright backs serve as walls or plates 
to hold the fuel on the blades during their forward movement. The 
shovels are not pushers as is the stoking head of Gee, but, on the con- 
trary, are vehicles upon which the fuel is carried. They deliver the coal 
to the fire box in a manner peculiar to themselves. In mode of opéra- 
tion they are .strikingly similar to a .shovel in the hands of a fireman, 
and therein difïer, not only from Gee's stoking head, but from ail other 
devices of the prior art. At tlie hearing plaintiff operated a model of 
defendant's stoker with a blade of one of the shovels removed. I did 
not find that démonstration materially helpful in determining Elvin's 
mode of opération. His mechanism is not so constructed, and, in view 
of the, conclusions hereinbefore stated, which I think clear, comment 
upon' the altered mechanism and its mode of opération seems uncalled 
for. ' 

Is the shovel box of Elvin a chute, withîn the meaning of the Gee 
claims? This dépends upon the service it performs and the mode of 
such performance. The manner in which the mass or bulk of the fuel 
is transferred- from elevator to fire box bas heretofore been stated. 
Some fuel may at times be jarred or thrown from the elevator into 
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parts of the shovel box by the movements of the locomotive. Some 
may be scattered as the; shovel in its accelerating forward movement 
cornes in contact with the pile of fuel upon the elevator, and some may 
fall from the shovel during its passage to the fire box. Such fuel is 
confïned by the shovel box. It is again picked up by the shovels or 
pu,shed by and ahead of them into the fïre box. Necessarily the bot- 
tera will be marked and scratehed. If the bottom be not sufficiently 
extended, the shovels will not hâve the opportunity to pick up again the 
scattered coal, and it will, of course, accumulate on the grate at the 
entrance to the fire box. But the shovel box is not a framework or 
tube upon or through which the fuel is made to slide from elevator to 
fire box, as is Gee's chute. His chute supports, confines, and controls 
the direction of the fuel during its passage from elevator to fire box, 
while in Elvin's stoker thèse functions are performed by the shovels, 
and not .by the shovel box. In Gee the chute is of equal rank and im- 
portance with the stoking head. In Elvin the shovel box is merely aux- 
iliary to the shovels. It follows that the Elvin stoker does not, in my 
opinion, inf ringe the Gee claims in suit. It therefore becomes unnec- 
essary to cpnsider the validity of those claims. 

[Z] In the Street stoker the fuel is transferred from tender to a 
réceptacle under the cab of the locomotive by a screw conveyer placed 
under the floors of tender and cab. The fuel is elevated from the 
réceptacle by an endless chain of buckets and delivered into a hopper 
near the top of the back head of the boiler. It then passes through dis- 
tributing tubes to the firing points, where it is blown into the fire box 
by timed steam jets. The Street claims in suit are: 

"1. In a locomotive, the comblnation with the boiler furnace and Its flrlng 
door, of a mechanical stoker apparatus mounted on the locomotive and com- 
prising a fuel réceptacle below the firing iioor, an elevator for conveying the 
fuel from said réceptacle to a point above the level of the fuel bed, and 
raeans for deliverlng the fuel therefrom into the furnace. 

"2. In a locomotive and tender, the combination with the boiler furnace, of 
a mechanical stoker apparatus mounted on the locomotive and comprising a 
fuel réceptacle below the firing floor, means below said floor for delivering 
fuel from the tender into said réceptacle, an elevator for conveying the fuel 
from said réceptacle to a point above the level of the fuel bed, and means for 
delivering the fuel therefrom into the furnace." 

The défendant contends that, in view of the prior art, thèse claims 
do not disclose invention. The state of the art at the time of Street's 
filing date for the patent in suit is set out in Mechanical Construction 
Co. V. Locomotive Stoker Co. (D. C.) 274 Fed. 411, affirmed (C. C, A.) 
277 Fed. 636, and will not be hère reviewed. Though Street was not 
a pioneer, he was the first to make an under the deck transfer of fuel 
from tender to locomotive for an over the fire feed. His stoker uses 
the limited space of the cab with economy, leaves the fire door and the 
approach thereto free and unincumbered, has attained commercial 
success, and, in considération of its novelty and utility, a medal has 
been awardéd to its inventer, by the Franklin Institute of the state of 
Pennsylvania. Though Street's advance over the prior art may not be 
great, it is not lacking in merit or bénéficiai resuit, and rises, I think, 
to the dignity of invention. 
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The question of infriiigement dépends upon whedier in Elvin's stok- 
er the "pocket" between the forward end of the screw conveyer and tlle 
elevator is a réceptacle, within the meaning of the Street claims. The 
défendant urges that the reasoning by which the Hanna stoker was dif- 
ferentiated from the Street stoker by the Court of Appeals in Mechani- 
cal Construction Co. v. Locomotive Stoker Co., 211 Fed. 640, likewise 
différent] ates the Elvin stoker from that of Street. It was there held 
that "the réceptacle is a distinct élément of the Street device," and 
that "no part of the conveying apparatus itself * * * should be 
regarded as a réceptacle." The question hère presented, then, is wheth- 
tr Elvin's pocket is a distinct élément of his device, or is only a part of 
his conveying mechanism. The fuel is delivered to the pocket by a 
continuously revolving screw conveyer. It is intermittently removed 
therefrom by a reciprocating elevator or plunger. Though the révolu- 
tions of the conveyer are continuous, yet the discharge of the fuel 
therefrom takes place only as the extrême forward end of the spiral 
is moving in the lower portion of its orbit, The delivery of fuel to 
the pocket is therefore intermittent. But the movements of the con- 
veyer and elevator are not synchronized, so as to hâve the discharges of 
fuel from the conveyer occur only when the elevator is in a position to 
receive them. In fact, the conveyer makes more than one révolution 
during a cycle of elevator movements, with the conséquence that fuel 
accumulâtes in the pocket while the elevator is delivering one load and 
retutning for the next. 

The plaintif! contends, however, that such accumulations are at each 
révolution of the conveyer moved upward and forward on their passage 
to the shovel box, and that the pocket is, therefore, not a distinct élé- 
ment of the stoker, but, in effect, an extension of the conveying tube. 
Such movement of the fuel as takes place in the pocket, however, as I 
view it, does not effectively advance the fuel towards the shovel box, 
for, as the elevator returns to its lower position, the coal does not con- 
tinue on its upward movement, but f ails upon the elevator head, and re- 
turns with it to the latter's lowest point. The movement of the fuel in 
the pocket produced by the conveyer is merely such movement as would 
be produced in any réceptacle by a forcible feed at the bottom of the 
réceptacle. Consequently I think the Elvin pocket is not a part of the 
conveying apparatus itself, but is a distinct élément of the Elvin 
stoker. Indeed, this seems to hâve bsen the view of its inventors, for 
in the spécification of patent No. 1,267,644, page 3, lines 95-100, they 
said: 

"In the opération of a meclianical fitoker emlxidynisr oiir inventiofi, the 
fuel, which is tran.sferred from the coal bin of the teiuler to the locomotive. 
is delivered from tlie forward eud of tlie conveyer easiiig into tlie fuel reeeiv- 
inir [)oel;et, .9rf. and drops fi'om the forward end thei-eof, into the elevator 
casin^, ^. * • * " 

And again, at page 2, lines 21-30: 

'•The shovel Ijox, .9, i.s divided by a partition ♦ *. * into * * * a 
lower .section, the rear portion of whicli fonns a fuel receiving poclset, dh, into 
which tlie forward or delivery end of the conveyer casing, 2«, opens." 

Èor the foregoing reasons, I think that defendant's stoker infringes 
claims 1 and 2 of the Street patent. 
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AMERICAN TÉLÉPHONE &, TELEGRAPH CO. v. RADIO AUDION CO. et al, 

(District Court, D. Delaware. April 22, 1922.) 

No. 461. : 'i , 

1. Patents <s=72l:l (I)— L-lcensor held wlthout power under the contract to grant 

jmfflunity to another for future infringements. 

Where the owner of patents granteU an exclusive license thereunder, 
sùbject only to certain t-eservations, expressly stated not to include any 
transférable rights, the contract further providing that elther party might 
bring suits for infringement by others "withiu the flelds in which it pos- 
sesses rights" and retuin the proceeds of sueh suits, the licensor held 
wlthout power to grant immunity to an infriuger for future infringeinent.s. 

2. Patents (S=>206— Grant of Immunity for future infringements équivalent to 

license. 

A grant of immunity from suit for future Infringements of a patent is 
équivalent to a license. 

3. Patents 4S=s286— Licensee may maintain suit for infringement, where licensor 

is oontributory infringer. 

While it is the gênerai ruie that suits for infringement must t>e brought 
in the name of tlie owner of the patent, and cannot be maintalned in the 
narae of a licensee alone, where the licensor is the infringer, or a con- 
tributory infringer, suit may be maintalned in the name of the licensee 
alone. 

4. Patents <s=7290— Infringer and contributory infringer may be joined as de- 

fendants. 

Infringement is a tort, and an infringer and one who induces or con- 
tributes to the infringement are liable in solido and may be joined as dé- 
fendants. • 

5. Patents i©=»259— Licensor held contributory Infringer. 

A licensor, which undertook for a considération to grant Immunity from 
suit to an infringer, in violation of its contract with a licensee, held to 
hâve contributed to the infringement, though it had the right to do itself 
things which were done by the infringer. 

6. Patents <s=730l (I)— Compiainant held entltled to ah injunction against in- 

fringement. 

Where a défendant without right ihakes and sells articles embodyini? 
the invention of a patent, complainant, whose rights are thereby violated, 
held entltled to au injunction, regardless of the fact that such défendant 
acted under a contract with its codefendant, to which complainant was 
not a party, purporting to grant it immunity for thé Infringement. 

In Equity. Suit by the American Téléphone & Telegraph Company 
against the Radio Audion Company and the De Forest Radio Télé- 
phone & Telegraph Company. On motion to dismiss bill and motion 
by complainant for preliminary injunction. Motion to dismiss denied, 
and motion for injunction granted. 

Charles Neave and William R. Ballard, both of New York City, and 
William G. Mahaflfy, of Wilraington, Del., for plaintiff. 

Darby & Darby, of New York City, and Ward, Gray & Neary, of 
Wilmington, Del., for défendants. 

MORRIS, District Judge. The plaintifï, American Téléphone & 
Telegraph Company, having filed its bill of complaint charging the de- 
fendant Radio Audion Company with infringement, and the défendant 

<g=aPor other cases see same topic & KEY-NUMBER in 'ail Key-NuniT)ered Digésts & laâexea 
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De Forest Radio Téléphone & Telegraph Company with contributory 
infringement, of claims 4 and 6 of letters patent No. 841,387, for im- 
provement in devices for amplifying feeble electric currents, and claims 
2, 3, 6, 14, 18, and 21 of letters patent No. 879,532, for improvement 
in space telegraphy, moved for a preliminary injunction. The motion 
has been heard upon bill, answer, affidavits, and exhibits. 

[1] The défendants admit that thë patents in suit are valid, and that 
the Audion Company has been making and selling articles — "audions" 
— embodying the inventions of those patents. They seek to justify 
î^uch manufacture and sale, however, by an immunity agreement enter- 
ed into in November, 1919, between the De Forest Company and the 
Radio Lamp Corporation; the'rights of the latter under that agree- 
ment having been subsequently acquired by the défendant Audion 
Company. The plaintiff asserts, on the contrary, that by reason of an 
agreement of 1917 made between the De Fofest Company (àdmitted 
by ail parties to the suit to hâve been then vested with title to the pat- 
ents) and Western Electric Company, Inc;. the De Forest Company 
was at the time of making the contract of 1919 withoUt suoh interest 
in the patents as would enable it to confer upon the Audion Compaiiy 
immunity from liability for future àcts of the latter çompany that, bût 
for the instrument of 1919, would be infringements of the patents in 
suit. Portions, of the contract of 1917 hère pertinent arç : 

"Novv, in considération of one dollar (.$1.00) and other good and valniiblc, 
considération paid to tlie sîiid De Forest Company by tlie said Western Com- 
pany, * * * the said De Forest Conii)any lierehy * * ♦ grants and 
agrées to grant to the Western Company a lieense (free of royalties or other 
))a.yinents other than tho.se herein spetified) to niake, u.se, install, operate, and 
lease, and to sell or otherwise dispose of to others for sale, installation and 
opération, apparatus and Systems emliodyins; or made or operatins; in aceord- 
iuice with the following inventions: [Amonp; Avhicli are inc-luded the inven- 
tions covered by the patents in stiit.] » * * 

"The said licen,se is granted * * « for the fnll terms of the said pat- 
ents granted or ta be granted, and the liceuse is granted for ail transférable 
rights of said I3e Forest Company of any kind or nature whatsoever in said 
inventions, jDatents, and applications, excejrt the rights hereinafter ex- 
pressly reserved to itself by the De Forest Comi)any. The said license granted 
and to be jgranted to the Western Company is e-xclu.sive. e.xcept for the afore- 
said rights now held by the American Telejihone & Telegraph, Company, aud 
except for the rights expressly reserved liei-ein l)y the De Forest Company. 

"The De Forest Company l'eserves to itself the following rights: * * * 
(4) Nonexclusive, nontransferable, Personal rights with respect to radio com- 
munication, under ail tlie patents, apiilications, and inventions ineluded in 
tins agreeipent for the following pni-poses only: * « * 

"Tt is nnderstood and agreed that the Western Company its successors, légal 
représentatives and assigns, and the De Forest Company may, respectivoly, 
institnte and conduct suits iigainst others for infringement^ of any of said 
patents within the tields in which it possesses rights, but ail sueh suits shall 
be conducted at the expen.se of tbe party liringing them, which party shall be 
entitled to retain any .indgnieut recoverod in any such suits." 

Pertinent portions of the contract of 1919 are: 

"Whereas, De Foiest Radio Téléphone & Telegraph Company, a corporation 
duly organizod and existing under and l)y vii'tne of the laws of the state of 
Delaware. is the owner of T.'nited States letters patent No. 841,387, issued 
January 15, 1907, to Lee De Forest and N'o. 879,5.32 issued February 18, 1908, 
to Lee De Forest, and owns the riglit to maUe, use, and. sell apparatus embody- 
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ing the inventions of said letters patents for amateur and expérimental pnr- 
poses, and owns the right to sue for and coUect damages for Infrlngement of 
said letters patents, or either of them, and to retain any sum reeovered in 
such suit; and 

■ "Whereas, Radio Lamp Corporation, a corporation duly organized and 
existing under and by virtue of the laws of the state of New Yorlî, desires to 
raabe apparatus embodying the said inventions of said letters patents without 
lltigation with the said De Forest Con»pany ; and 

"Whereas, De Forest Radio Téléphone & Telegraph Company is desirou?» 
to avoid litigation and to grant immunity from suit for infrlngement of said 
letters patents, or either of them, by the manufacture and sale of apparatus 
embodying the invention of said letters patent, or either of them, to the said 
Kadio Lamp Corporation: The foUowing agreement by and between Badio 
I^inp Corporation, hereinafter called 'Radio,' and De Forest Radio Telei)hone 
& Telegraph Company, hereinafter called 'De Forest,' Is made: 

"(1) De Forest agrées to refrain from instituting or prosecutlng any suit 
or suits, against Radio by reason of its manufacture and sale of apparatus 
embodying the inventions of said letters patent, or either of them, during the 
life pf this agreement. • * • 

"(5) Radio agrçes to i)ay De Forest twenty per cent. (20%) of the net sales 
price to the trade on each and every such device or apparatus embodying the 
Inventions of said letters patent, or either of them, vfhich Radio sells. * * * 

"(16) This agreement shall be and continue in fuU force and effect until the 
expiration of both the letters patent hereinbefore referred to, when it shall 
terminale, uniesa sooner terminated under the provisions of paragraph (11) 
hereof." 

[2] The obvious fact that after the agreement of 1917 the De Forest 
Company could not grant licenses under the patents in suit is express- 
ly admitted by the défendants. They assert, however, that the De Kor- 
est Company, having under the express terms of that agreement the 
right to sue infringers of the patents and retain the benefits of suit, 
had the appurtenant right to settle such suit ; that, having the right to 
sue and settle, it could continue to sue and settle, and that, having such 
rights, it could lil<ewise grant immunity to an infringer from such 
suits; that the contract of 1919 is such an immunity contract, and not 
a license. In support of their contention that an immunity contract 
with. respect to future infringements is not a license, the .défendants 
cite and rely upon Nye Tool & Machine Works v. Crown Die & Tool 
Co. (D. C.) 270 Fed. 587, and Seibert Cylinder Oil Cup Co. v. Détroit 
Lubricator Co. (C. C.) 34 Fed. 216. As I understand the former case, 
it does not attempt to distinguish a contract or covenant granting im- 
munity from suit and a license, but only between such immunity con- 
tract and an assignment. The latter case holds that a contract where- 
by one, in considération of the payment of royalties, agrées not to sue 
another for future infringements, is in substance and efïect a license. 
The court at page 221 added : 

"No particular forra of words is necessary to constitute a license. Any 
thing which confers upon another the right to do an act, which without such 
act would be illégal, is sufficient for that purpose." 

Furthermore, the Court of Appeals for the Sixth Circuit, in Heaton- 
Penihsular Button-Fastener Co. v. Eurêka Specialty Co., 77 Fed. 288, 
290, 25 C. C. A. 267, 270 (35 L. R. A. 728), said: 

"A license opérâtes only as a waiver of the monopoly as to the licensee, 'and 
estops the licensor from exerei.sing its prohibitory powers in dérogation of the 
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privilèges conferred by hlm upon the llcensee.' Rob. Pat. §§ 806-808. It ha» 
been said that the sole matter conveyed in a license is the right not to be 
.sued." 

I think that the contract of 1919 is in légal effect a license, and that 
by reason of the lack of power of the De Forest Company then to grant 
a license under the patents in suit that contract aflfords no protection 
to the Audion Company, unless, as the défendants further claim, the 
plaintiff has acquiesced in the contract between the défendants, or is 
estopped from denying its validity. I deem it sufficient to say that I 
hâve examined with care the évidence adduced by the défendants in 
support of thèse défenses, and hâve found nothing leading me to be- 
lieve that the défendants will be able at the final hearing to prevail up- 
on thèse grourids. The same is true as to lâches. 

[3] Another position taken by the défendants is that the contract of 
1917 did not divest the De Forest Company of title to the patents, that 
the plaintiff is a mère hcensee, that a mère licensee may not sue strang- 
ers who infringe, and that, consequently, this suit may not be main- 
tained by the American Téléphone & Telegraph Company. The gên- 
erai rule that suits for infringements of patents must be brought in 
the name of the owner of the patent, and not in the name of a licensee 
alone, is well settled (Littlefield v. Perry, 21 Wall. 205, 22 L. Ed. 577 ; 
Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334, 34 L. Ed. 923), 
and is not hère questioned. Yet it is equally well settled by the cases 
laying down the gênerai rule that, when necessary to prevent an abso- 
Uite failure of justice, as where the owner of the patent is the infring- 
er, suit may be maintained by and in the name of the licensee alone. 

[4] It is likewise true that joint infringers are joint tort-feasors, and 
may be joined as défendants. An infringer and one who induces or 
contributes to the infringement are likewise liable in solido, and so 
may be joined as défendants. In Thomson-Houston Electric Co. v. 
Ohio Brass Co., 80 Fed. 712, 721, 26 C. C. A. 107, the Court of Ap- 
peals for the Sixth Circuit, consisting of Judges Taft, Lurton, and 
Clarke, speaking through the présent Chief Justice, said: 

"An infringement of a patent le a tort analogons to trespass or trespass on 
tUe case. From the earliest times, ail who take part in a tre.spass, either by 
actual participation therein or by aiding and abetting it, hâve been held to be 
.lointly and .severally liable for the injury inflicted. There nmst be some con- 
cert of action between him who does the injiii-y and hini who is charged with 
aiding and abetting, before the latter can be held liable. When that is présent, 
however. tlie .ioint liability of both the principal and the aecomplice has been 
invariably enforced." 

It seems necessarily to follow that, if the owner of the patent be a 
contributory infringer, a suit may be instituted by a licensee alone 
and in his own name against such owner and the infringer, and particu- 
larly so if the owner of the patents has by contract or otherwise placed 
himself in a position in which he is estopped from maintaining an ac- 
tion against such infringer. Swain v. Seamens, 9 Wall. 254, 274, 19 
L. Ed. 554. Consequently, if it appears that the De Forest Company 
is a contributory infringer, as alleged in the bill of complaint, it be- 
comes unnecessary to détermine whether the plaintiff is vested with 
title to the patents in suit, or is a mère licensee. 
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[5] Is the De Forest Company such an infringér? That company 
points out that under the coritract of'1917 it concedédly has thCright to 
do everything that the Audion Company is doing, and from this fact 
concludes that it can ih.rio event be successftilly charged with infringe- 
ment of any sort. As I vie|w it, however, the premise does not sup- 
port the conclusion. The acts of the Audion Company are its acts, and 
not the acts of the De Forest Company. Tlie acts of the Audion Com- 
pany are, so far as now appears, wrongful. One who aids, induces, 
or contributes to the wrongful acts of another is also a wrongdoer. 
If the wrongful acts are acts of inf ringements of patents, he who in- 
duces, aids, or contributes to sûch infringement is a contributory in- 
fringér. Goodyear Shoe Machinery Co. v. Jackson, 1 12 Fed. 146, 148, 
50 C. C. A. 159, 55 L. R. A. 692. Furthermore, it haç been long set- 
tled that one of two or more co-owners of a patented invention may be 
guilty of infringement against the bthers. Robinson on Patents, § 913 ; 
Herring v. Gas Consumers' Association (C. C.) 9 Fed. 556. 

The ultimate question, then, is whether the De Forest Company has, 
in any manner, induced, aided, or contributed to tlie infringements of 
the Audion Company. Admittedly it made the agreement of 1919 with 
the Audion Company. Thereby it purported to relieve the Audion 
Company froin liability to suit for its future acts in making and selling 
articles embodying thfe prindiples of the patents sued upon. This the 
De Forest Company was without right to do. There is no suggestion 
in the record that the Audion Company woiild hâve engaged in the 
infringing practices without having first obtained the contract of 1919. 
Moreover, the De Forest Company profits by the use by the Audion 
Company of the inventions of the patents. Such acts are sufficient to 
make the De Forest Company a contributory infringér, and jointly lia- 
ble with the Audion Company. Robinson on Patents, § 1104, says: 

"AU persons who partieipate In the iiifringemeut * * * by directly 
sharlng in its beneflts, may be joined as défendants. A corporation may be 

made défendant when it profits by the unlawful use of the invention. 

* * » " 

American Bell Téléphone Co. v. Albright (C. C.) 32 Fed. 287, was 
an infringement suit. It therein appeared that téléphone instruments 
made by the Peoplé's Company were furnùshed to one Ghegan and in- 
stalled by him for différent persons under a contract of lease and li- 
cense made by the Peoplé's Company with Ghegan and the défendant. 
The instruments so put up infringed plaintifï's patents. It was testi- 
fîed that Albright entered into the arrangement with the Peoplé's Com- 
pany merely for the accommodation of Ghegan (whose business was to 
put up téléphones), as the company would not give the lease to Ghegan 
alone, and that Albright took no part in the business. Mr. Justice 
Bradley said : 

"Ail the offending machines were put up under this contract, and in pursu* 
ance of it, and would not hâve been put up without it, so that it may be 
Justly said that Albright, as a party to this contract, joined in indueipg and 
bringing about the Infringement complained of. Although Albright chose to 
let Ghegan hâve ail the beneflts of the contract, he was equally responsible 
with him for the conséquences of putllng up the Instruments, equally responsi- 
ble to the Peoplé's Téléphone Company, and equally responsible to the com- 
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plainant, whose patepts^'p^e.infriiiReji. .Hç miist,^e deemed to hâve jolned 
(Jhegan in putting tfïeTii Ihtri-nsé,' to li.ave' aided' aii6' abetted in the act. Tlie 
infiiiigemejit' pf tliej: copplain^nt's patents was, . tlierpfore,> a ; joint tort of 
Chegan and'flie défendant." ■ ■■ ■ 

In Reliance Const. Co. v. Hassàm Paving Co., 248 Fed. 701 (C. C. A. 
9)i it was lièld ffiat à surety pompany, which iri aid of an inîririgirig- pav- 
ing con):r^f;.top .executed a bond to indemni^y against liability for in- 
fringeii!/ent',tbe city for which the pavement was to be laid, -thereby 
aided aind^ abetted the contractor, assisted in inducing the infringe- 
iîierit, and became jointly liable therefof. For the fôregoing reasons, 
l'thînk that the plaintiff, eveh if it bë only a mère licensee ând nqt the 
owner qî the D,ate;nts (as to. which no opinion is now expressed), is not 
wjit^out rjgnt to.m^ntain this suit in its owri naine aiid as sole plaintiff. 

[6] The défendants make two further contentions, namely, that, 
eVeii'if the plaintiff is entitled to relief, its remedy is a suit at law for 
the'breach of the 1917 contract, and not an injunction, and that "the 
existence of the immunity contract precludes a trial for infringement, 
and imust be determined before the question of infringement ^càn be 
heairti.'' With respect to the former it need only be said. that this case 
doës not in this regài-d diffet in principle from an infringement suit 
by an assignée of a patent against bis assigner, or a like suit ' by a 
liceij^e of a patent against the owner thereof who infringes. In each 
instance, if. the défendant without right makes, uses, or vends an ar- 
ticle embodying the invention of the patent, the plaintiff is, under the 
circumstances hère présent, entitled to maintain a sui,t for an injunction. 
In support of its contention that the existence of the immunity con- 
tract precludes a trial for infringement, the défendant ' relies upon 
American Graphophone Co. v. Victor Talking Mach. Co. (C. C.) 188 
Fed. 431, affirmed (3 C. C. A.) 188 Fed. 428, 110 C. C. A. 308. But 
the contract there involved was one still in force between the plaintiff 
and défendant; and not one between the défendants, to which thé plain- 
tiff was neither pfirty nor privy. 

Sbme of the questions hereinbefore considered were raised, not only 
in opposition to the motion for à preliminary injunction, but also in 
support of a motion to dismiss the bill, which was argued at the time 
the first-mentiôned motion was heard. The considération herein given 
to those questions dpplies to both motions. 

I think the mrition to dismiss should be denied, and thé. motion for 
a prèlirriinary injunction granted. 
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UNITED STATES V. BOOKÔlNDER. 

(District Court, E. D. Penlisylvania. Aprll 3, 1922.) 

No. 78. 

1. Criminal law <@=»395 — Evidence obtained under lawful warrant may be used in 

prosecution for crime qot alleged In affidavit. 

If intoxlcatlng liquor 1.9 subject on importation to tlié cùstoms luws, 
and was seized undër a lawful search warrant' issued under Revi St. g§ 
3061-3082 (Comp. St. §§ 5763-5T65, 5767-5785), inclusive, wliiel} are ap- 
plicable to goods subject to duty, the évidence so obt^iu^d may l^e 
used in the prosecution for a ci-ime other than that described in tliê affi- 
davit for the search warrant. 

2. Customs dufies <%=»3I, 65, 126— Prohibition Act did not re(iéa1 târiff on In- 

toxicating liquors, nor provisions of déclaration thereof; search warrant may 
issue to search tor liquor. 

Since. the prohibition of importation of intoxieatlng Jiquor under Na- 
tional Prohibition Act, title 2, § 3, does not apply to ^11 intoxicating liquor, 
the Prohibition Act does not repeal the Tariff" Act of Octobéir 3,' 19l3, 
levying customs duties on the importation of distilled splrits ànd wiues, 
nor the provisions of law for the déclaration and entry of intoxicating 
liquor, so that a search warrant issued under Bev. St. §§ 3061-3082. (Somp. 
St. §§ ,5763-5765, 5767-5785), to search for liquor imported without pay- 
ment of duties, is légal. 

Eriianuel Bookbinder was charged with violation of tlie Prohibi- 
tion Act. On irule by défendant to suppress évidence procùred undér 
a search warrant. Rule discharged. . 

See, also,278Fed. 216; 281 Fed. 207. , " 

John Robert Jones and Truman D. Wade, Asst. Ù. S. Attys., ând 
George W. Coles, U. S. Atty., ail of Philadelphia, Pa. , 

J. Washington Logue, of Philadelphia, Pa., for défendant. 

THQMPSON,' District Judge. [1] R. S. §§'3061 to 3082 (Comp. 
St. §§ 5763-5765, 5767-5785), inclusive, are appHcable, to such 
goods as are subject to duty under the customs_ laws. The search 
warrant in the présent case is based upon ç^use to suspect the conceal- 
ment of merchandise in fraud of the United States under thçicustoms 
laws, jln th^t.the merchandise had been impqrted iflito the United , States 
without payment of duties thereon. I f,. intoxicating, Uqitoris subject 
upon importation to the customs laws, and seized under a lawful search 
warrant, the évidence so obtained may be used,. in aprpsectition for 
a crime other than that which may hâve beén describècf in the affidavit 
as having been committed. Gouled v. United States, 255 U. S. 298, 
41 Sup. Ct. 261, 65 L. Ed. 647. 

[2] The prohibition of importation of intoxicating liquor, under 
title 2, § 3, of the National Prohibition Act, does not apply to ail in- 
toxicating liquor. It is provided in the same section that liquor for 
nonbeverage purposes and wine for sacramental purposes may be im- 
ported. There is nothing in the National Prohibition Act repealing 
the provisions of the Tarifï Act of October 3, 1913 (38 Stat. 114), lay- 
ing customs duties upon the importation of distilled spirits and wines, 

(£=3For other cases ses same topic & KBY-NUMBER in aU Key-Numbered Dlgesta & Indexes 
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nor the provisions of law for the déclaration and entry of intoxicâting 
liquor imported.- The seizure is held to hâve been inade under a law- 
ful search waf-pant, and under the authority of the Gouled Case the 
évidence may be used in a prosecution for the offenses charged in this 
case. 

Rule discharged. 



iurgiTED STATES v. BOOKBINDER. 

(District Court, E. D. Pennsylvania. May 4, 1922.) 

■"■; r - No. 78. 

1. Customs duties. <^I25— Concealing goods imported contrary to law is not 

limited to violations of customs laws. 

The offense of receiving and concealing goods Imported contrary to 
law, denouneed by Rev. St. § 3082 (Comp. St. § 5785), is not conflned to 
goodi? imported contrary to the customs laws, but includes llquors im- 
ported contrary to the National Prohibition Act, unless superseded by that 
act. 

2. Customs duties <@=3l2l— Proliibltion of possession does not supersede statute 
.. prohibiting "receiving" and "concealing." 

National Prohibition Act, tit. 2, § 3, prohibiting possession of intoxi- 
câting liquor, except as authorized by the act, but imposing no penalty, 
except the gênerai penalty of section 29, did not Impliedly repeal or 
supersede Rev. St. § 3082 (Comp. St. f 5785), prohibiting the receiving and 
concealing of goods imported contrary to law, since to receive means 
simply the act.pf taking, and to eonceal means to hide or withdraw from 
observation, to prevent discovery, so that possession is not necessarily an 
incident of receiving and concealing. 

[Eld. Note. — For other définitions, see Wordg and Phrases, First and 
Second Séries, Conceal — Concealment ; Receive.] 

3. Customs duties <3=9l34 — Knowledge liy défendant liquor had been imported con- 

trary to law held question for Jury. 

Evidence that liquors received by défendant bore foreign labels, and 
did not hâve thereon any custom house marlss or brands, and that de- 
fendant was found in a room with the goods, from some of which the, 
foreign marks had been scraped off, held to make defendant's knowledge 
the goods were imported a question for the jury. 

4. Criminal làw <s=>863(2)— Recharging jury, after tliey reported inabillty to 

agrée, held not erroneous. 

Where there was only one issue of fact on which the jury could dis- 
agree, it was not error for the trial court, wlien they reported inabillty to 
agrée, to express surprise, recharge them that the facts were for thein, 
but that they must hâve due regard for their oaths and their duties, and 
instruct thera as to the inferences of knowledge which could reasonably 
be drawn from the évidence, and warn them not to be influenced by 
sympathy or préjudice. 

Ernanuel Bookbinder was convicted of vinlawful possession of in- 
toxicâting hquor, and of knowingly receiving and concealing intoxicât- 
ing liquor imported contrary to law. On motion: in arrest of judgment. 
and for a new trial. Motions denied. 

See, also, 27S;Fed. 216; 281 Fed. 206. 

@z=>V0T etber cases s«« same topic & KEY-NUMBER in ail Kej'-Nuiubered'Digéâts & Indexes 
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John Robert Jone? and Truman D. Wade, Apst., U. Si.Attys,, and 
George W. CoIes,;Ur S.: Àtty., ail of Philadelphia, Pa. ; . 

David Phillips and J. Washington I,ogue, both^of ghfejdelphi^, Pa., 
for défendant. ^ ': : . _■ ' . :■. - 

THOMPSON, District -Judge. The défendant \yàs,coimct£diupon 
an indictment containing two counts. The first count charged unlaw- 
ful possession of intoxicating liquor for beverage purposes at premises 
occupied and used bythe défendant as a restaurant in violation of the 
provisions of the Natio'nàf Proh'ibhion Act {4^ ëtàt. 305). The rea- 
sons filed, assigning error in connection with thè) cbitrgè : under that 
count, hâve been withdrawn by the aÇtorney for the défendant. The 
second count charged an offense ûfldér R. S. § 3082 (Comp. St. §■ 5785), 
in that the défendant willfuUy, unlawfully, fraudideatiy^andiknowingly 
received and concealed intoxicating >li(|uor,knowing"thfe''saméto''have 
been iriiportëd into' the United ' States contrary tii' là\y 'from a- foreign 
pOrt,''Çvithout à permit for such importation havihg.béeti 'i'^sijed théréfor, 
as provided in the National Prohibition. Act and, the régulations .adopt- 
ed pursuant thereto, without having been examined by a duly aumor- 
i«ed offipial of the Treasury Department of the United States as prOYJd.-i 
ed by lavi^, and without payment of the duty -reqtiired by law ta be paid 
ulffonthe importation arid bringing in of sûch merchandise." 

■, At the''coildûsïph of the governmeht's évidence tîie district, a'ttorney 
was rgquired to, eleç); yvhether he would press for çonvijçtion upon, the 
ground. that the liquor alleged to hâve been received and concealed, 
and known' tô the défendant to hâve been impôrted tontràry to law, "was 
so importèd c6ntrctry to the National Prohibition Acfj'.or cqntrafy to 
the qas^oms laws, in,yiew of the charge: that the liquor. wa,s importèd 
without the payment of duties. The district attorney ekcted to proceed 
upon the . ground that the , liquor received and concealed was.ll'lïkor 
known to hâve been importèd in violation of the National Prohibition 
Act, thufe being confined to relying upon its being ^liquor for beverage 
purposes, and therefore not subject to payment ùf duty, as wbuld be 
the case with liquor importèd urider a permit for ' nonbeyérage pur- 
poses. ■' . ;■ , ■ ,; ... 

. jThe Uqiuor in question had been seized under a se^r-ch. lyarrant 
issued under the provisions of R. S. § 3066 (Comp. St. § 'S'769), which 
gives authority to custOms officers who shall hâve eau Se to. suspect a 
cdntealiiieiit of merchandise in any particular dwelli.ng' hoûse, store, 
building, pr other place to enter such house, store, or other place, upon 
a search warrant: and search for such merchandise, and, if any shall be 
fouiid, to seize and secure the same for trial. The validity of the 
search warrant was sustained by Judge Dickinson'upbti a motion to 
quash, in an opinion reported in 278 Fed. 216. Thereafter and before 
trial a motion to suppress the évidence consisting of the seized liqùors 
was deniéd by the writerj^it being held under the attthority of Gdùled 
V. United States, 255' U; S. 29S, 41 Sup/Ct. 261, 65 L. Ed'647, that, 
as the liquor was seized under a valid search warrant; it'çbu'ld lawfully 
be used as évidence by the government in a proséciitioh'for a différent 
offense than ,t)ipt charged against . the défendant in the aifidavit upoa 
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wMch the seàrch warrant was issued. At the trial tlie objections of the 
défendants counsçl td. the admission of évidence, obtained through thç 
exécution of :the isearcli warrant were overruled in accordance with the 
previous rulings tipon ihc' motion to quash and the motion to suppress 
évidence. The alleged errôr based upon tlipse rulings bas been disposed 
of in the opinions previously filed, and rçquires no further discussion 
by this court. •' ' , ' 

i'[1] Upbn the présent moÇi<()a in arrest of. judgment upon the second 
count'of the.indictmetït, it ;is contended tbai the count does not setout 
an indictablé ofifensé, because it but duplicates the charge under the 
National Prohibition Act of poss,essing liquor set out in the first çount, 
and because the offense chârgediinder R. S. §■ 3082, is,no longer in., 
force and efFect, because it is completely covered by the National Pro- 
hibition Act and therefore is impliedly repealed, .TJnder R. S. § 3082, 
the necessary ingrédients of tl^e .offense are (1) importation contrary to • 
law; (2) receipt a.nd concealment of such merch^ndise irnported con- , 
trary to law; (3) knowledg^ on the part of the défendant ihat the mer- 
chandise was irnported contrarv to law. The phrase "contrary to 
law" is not confined in its application to customs laws, but refers to 
Ic<ïal provisions other than those found in tliis section. Ro^ers v. 
United.States, 180 Fed. 54, 103 C. C. A. 'lOS, 31 L. R. A. (N. S.) 264; 
United States v, Chesbrousrh (D. C.) 176 "Fed. 778; Estes v. United 
States, 227 Ked.. 818, 142 C. C. A. 342; United States v. Claflin, Fed. . 
Cas. N(). 14,798; United States v. Thomas, Fed. Cas. No. 16,473. 

[2] Under the National Prohibition Act the importation of intoxi-_ 
cating liquor for. beveratje purpo^es is prohibited, and nonbeverage 
liquors may only be irnported 'und?r tli" authority of a pennit. It 
fol'o^vs. that the secMon inchides imnortation contrarv to tbe National 
Prohibition Actj unless. as contended bv Hie counsel for thé défendant, 
the receiving and concenlinsr of unlawfnllv irnported intoxicatins; bev- 
er'aîres is within the provisions of the Nntional Prohibition Act provid- 
ing n^-ainst nnssession of intoxicating liquor. Section 3 of title 2 
provides as follows : 

"Xo porson '-.Ti.tII * • », possess any infoxicjtin!; lirnior except ns au- 
thorlî'.ed in tliis net." 

No spécifie penalty is provided for possession in violation of the 
Proli-bition Act,, and the penalty therrfore cornes under the gênerai 
provisions of -sertion 29,' title, 2, .i.mposin'' a fine for a first offense of 
not more than $50/} unoniany pe;r?on violaHng any of the provisions of 
the title, for^which offensç,. a spécifie pen.alty is not prescribed. If re- 
ceiving and concenlinçr is. ident'cal in its meanin? witb possessing, or 
if no.ssession.iis jnclusii'e of receiving and concealing, nfe must concède 
under tbe authonity of United.States y. Yuginovich, 256 U. S. 450, 41 
Sup. Ct. 551, 65 L. JEd. 1043, that Oongress did not intend to préserve, 
as'to intoxicating liquors receiyed and concealed with knowled.ee that. 
they were imnorted contrary, to the Volstead Act, the penalty prescribed 
in section ■3082, ip, addition to the provision for punishment for posses- 
sion made in the Volstead Act. In the above case the ofifenses under 
oonsidefation w^çp^ those created bVi^ectiqn 3257, Rev- Stats.' (Comp. 
St. § 5993),. making it an offense for one ëngagéd.in the business of 
281F.— 14 
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distilling spirits subjéct to internai revenue tax to; def raud or àttempt 
to defraud the United States of the tax on the said spirits^ and section 
35 of the Volstead Law, which imposes a penalty for atiy illégal manu- 
facture or sale of a tax in double the arnount now provided by law, 
with an additional penalty of $1,000 on manufacturers. 

The National Prohibition : Law prohibits importation, and imposes 
a penalty for importation ; but the défendant is not charged with im- ' 
iwrtation. He is charged with receiving ând concealing, and, disregard- 
ing as surplusage, under the élection of the district attorhey, the charge 
that no duties were paid upon the importation, he is not charged with 
receiving and concealing contrary to laws which hâve bèen held to be 
repealed or superseded by the National Prohibition Act as inconsistent 
therewith. 

To receive describes simply the act of taking. To éonceal means to 
hide or withdraw f rom observation ; to prevent the disdovery of ; to 
withhold knowledge of . One who posfeesses liquors may hâve received 
them, and he may be concealing them ; but possession does not neces- 
sarily imply either receiving or concealing. In order to prove con- 
cealment, it is not necessary to prove possession, and concealment 
may be entirely separate and apart from possession. One who conceals 
a thing may hâve parted with possession in the very act of concealing. 
He may hâve concealed it in the possession of another; or he may 
hâve concealed it in such place as to be no longer in possession. 
Where Congress uses différent language, it is presumed to intend a 
différent meaning. 

The National Prohibition Act contains no denunciation whatever of, 
and prescribes no penalty whatever for, receiving and concealing mer- 
chandise imported contrary to law after its importation, knowing it to 
hâve been imported contrary to law, but leaves the spécification of that 
offense, with the penalty therefor, to section 3082 alone. As that s'tat- 
ute alone prescribes the penalty for its commission, it was evidently 
neither repealed nor superseded by the National Prohibition Act. 

Taking up the motion for a new trial, the errçrs assigned to the ad- 
mission in évidence of what occurred upon the exécution of the search 
warrant and of the liquors seized hâve been disposed of. The objec- 
tions to the évidence concerning the présence Of the liquor upon the 
wharf at Wildwood and its transportation tb the defendant's premises 
are not tenable, in view of the testimony of Hertz of his arrangement 
with the défendant for its sale and delivery. I fail to discover error in 
the charge to the jury or in the rulings upon the requests for charge. 
It is urged, however, that the action of the court in charging the jury 
and sending them back for further délibération, without request upon 
their part fçr further instructions, after they had rep'ôrted théir 
inability to agrée, was prejudicial error. The direction to a jury, 
reporting that it is unable tp agrée, to return for further délibération, 
is within the judicial discrétion. 12 Cyc. 683. An abuse of discrétion 
in thîs regard, which is prejudicial to the defendaht, is, no doubt, 
ground for a new trial. 

[3] At the close of the government's case the défendant did not go 
upon the stand, his counsel did not call any witnesses, and the case, 
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theréfore, stood upon the'government's évidence alone. The importa- 
tion contrary to'Mw was ô'iearly established. The receipt of the liquor 
at the defendant's pfemises and its cpncealment were clearly established. 
The remaining élément, knowledge on the part of the défendant that 
the liquor was imported contrary to law, was strongly supported by the 
évidence, and could hâve been the only point of diiference among the 
jurors. The government's witness Hertz testified several times as to 
the defendant's knowledge, which testimony, on motion of defendant's 
counsel, was struck out upon the ground that such testimony was a 
mère conclusion of the witness, Hertz testified, however: 

"Q. After ît came there, what did you with respect to Bookblnder, if any- 
tbing? A. Well, the only thing that I can recall about it Is this: That I 
went over and saw BooUbinder, and I told him what I expected to see on the 
wharf, or exipected in, rather. 

"Q. Well, give us your conversation, will you, please? What did you tell 
him? A. I expect so many cases ôf this, and so many cases of that. Now, 
can you use any of them?" 

There was évidence in the case to the eflfect that the liquor delivered 
was foreign liquof, that the boxes had foreign labels, that they had no 
custom housenlarks or bra,nds upon them, and that they had no labels 
required under the regi;ilations provided by law to show that it came 
in under a permit ;, évidence that the défendant at the tlme of seizure 
was discovered in the room containing the cases of liquor wijth the 
door locked, and that he was in a condition indicating physical exertion, 
that a scraper was found there, that some of the cases showed that the 
foreign marks on the boxes had been scraped, and shavings werelying 
about the floor. In this state of the évidence, the witness Hertz testi- 
fied on cross-examination : 

"A. He did not know where they were coming f rom." 

And on re-examination : 

"Q, Do you mèan, by that, from what port? A. I mean by that he did not 
know where they were coming, from, what ijort, or town, or anything. He 
was eiitirely in the dark on that. I was thé ohe that tried to cover it up 
where' my stjlff came frpm. 

"Q;'B.uthé did know tliey were foreign goods? A. He ipust hâve known. 
He couldn't hâve thought otherwfise." 

The' question, pf knowledge was theréfore for the jury under ail the 
facts and circumstances of the case. 

[4] In recharging the jury the court expressed surprise that they 
were unable to agrée, instructed them that the facts were for them, 
but that, in copsidering the,fgiçts.and.arriving at a yerdict, they must 
hâve' due regard for their oaths âs'jurors and their duties ais citizens. 
They were instructed as to the inférences of knowledge which could 
reasonâbly be dra\<'n by them from évidence in the case: They were 
irnpartially wàrried notto be,in,fluence|i by sympathy or jbrejtidice, either 
fpr or against;the défendait, or the National Prohibition Act. They 
were instructed that the facts were left entirely to them, and that the 
trial judgfe was not attëmpting to détermine them for them. 
, In SiromonsT. IJnited States, 142 U. S'. '148, at page 155, 12 Sup. Ct. 
171, at page 172^ (35 L,. Ed. 968), Mr. Justice Gray stated: 
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'•ïhe only' ft'ther exception argned Is: toi tte/statement qiacfefbsttbe-ijùdgeito 
the second jury, in denyipg theii: requegt to . l]|e dis/^har^^l, ,withou1;, Jjavipg 
agi;eed upon a verdict, that lie regarded,;thç testimony as conVinclngr But 
ât the outset of liis charge hehad told.' 'tb'em, in s6 in'apy'words, that tbe 
fa'cts were to be decidéd by 'the' Jury, findnot by the<;»itrt; and it ïS So 'X^-ell 
settled, by a long séries of decisionsi ot thrl«teourt, that the jndge presidirig 
at a trial, civil or crin^inal,) in any co\ut :of,jt^t^ ; United i States; is autliorized, 
wheuever he thinks it wiir assii^t the jury m ari'iving at a just conclusion, 
to express to them his oi>inion upon the qtiç.^tïoris (if faet while he'subm'its to 
their détermination, thàt it is bnly neées'sflfy to l*f er .toi two or three récent 
cases in which the judge's opinion on miatters of :fact jwas *iuite"as plainly 
and strongly ej^pressed to the jury as in the case at, bar-, Victtsbwg, etc., 
Railroad V. Putnam, 138 tJ. S. 545; United States v. rhiladelphia & Reading 
R'allroad, 123 C. S. 113; Lovejo;? v. Utitièà Stàtès, 128 U. S.'lTl. 'fftidgment 
afBmied." ' ^ ■ " ■ > 

See, also, Stokes v. United States (C. C. A.) 264 Fed. 1«; Sniith v. 
United States, 157 Fed,; 721, at pages' î'Sl, 732,, 85 Ç. C'A. 353/ ; 

Counsel for the défendant cites Foster v. United Statp's, 188 Fed,. 
305, 1,10 C. C, A. 233, as authority to sustain his contention that the 
action of the court in îurther instructing; the jtl-t^ aftef they had re- 
pôrted their inability to agrée Was prejUdicial. In tliat Case, hovi'ever, 
the circumstances differed materially froin thôâe in theptesent case. 
The. trial judge expressed the opinion that the "fcvidènce shdwed -the 
déïéîidant guilty, at the same timé'cautîonittg- themtteat they 'were not 
bound by the opinion of the court, and the "Circuit Court 'of Appeals 
for the Fourth Circuit said in its opinicyrt: . ' ' ■ 

"î^otwithstanding the trial judge may expreés an opinion as to tihe wéight 
of évidence In tlvil cases, and as to the guiltof a prisoneri i'n crîmlnal: cases, 
the greatest caution should be ufeed in, the exercise of this powe»,. and the jury 
should be left free and untramnieled in the détermination ^pf questioi}s, of faet 
which are to be passed upon by them, and in no instance snbuld thé trial judge 
exprès» an opinion as to fhe giiilt of the défendant af ten the case has treen 
submitted to the jury, and at a time when they hâve failed to agrée as to 
their verdict." : /n , , ,; .j, 

Ih the case of Ching v. United States, 118 Fed. 5'38, 55 C. C. A. 304, 
which w^as ^so in the Fourth Circuit, a chafge in manjj- respects, sim'Iar 
to that g;iven in the présent case, aftér the jury h^M rèportgd they were 
unable to agrée, was held to be free from error, foUowing the authori'.y 
of Simmons v. United States, above cited. i .: ' 

There being, in my opinion, no substantial, error set out in the^r-a- 
sons in support of the motion in àrrest of judgment, or tbe m'éti^ri for 
a new triai, both motions are denied. ; ! 



TUTTLE et al. v. DIRECTOR GENERAL OF RÀlUROADS et ai. 

(District Court, S. D. Nev? York, March 22, i921.) 

Collision <@=395(2)— Tows meeting; failure of tug to conform to, own signal. 

Collision between a barge in tow on the starboard side of a tug bound 
aown Bast Hiver at night and the tow of a ipeetlng tùg, within frbm 100 
to 400 feet of the New York piéfs; A'e/(i'!du6"s«lely to the fault of ihé 
down-bonnd tug, -which slgnalad foc. passage. starboard to statboardi'but 
failed to go far enough to port, though there rwasj ampjes. room wUile the 
, other tug was not far off the pier ends. ■ , 

ÊcsFor other cases see same topic & KBY-NUMBEH in ail Key-Numbered Digests & Indexes 
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In! Admiralty. Suit for collision by Frank D. Tuttle and another 
against the Director General of Railroads, operating the Lehigh Valley 
Railroad, and the Cornell'Steàmboat Company. Decree for libelants, 
against the Cornell Steamboat Company aldne. 

Decree affirmed 281 :Fed.. 214. . ■ 

Théodore Bailey, ofNew York City, for libelants. 

Charles M. Sheafe, Jr., of New York City, for respondent Director 
General of Railroads. 

Kirlin, Woolsey, Campbell, Hîckox & Keating, of New York City, 
for respondent Cornell Stearrtboat Co. 

AUGUSTUS N. HAND, District Judge. The tug Cleary, of the 
Cornell Steamboat Company, had libelants' two barges on her star- 
board side, and towed behind the inside barge another barge. On her 
port side she carried an ice barge about 100 feet long. She had come 
ont into the East River, and was proceeding down about in the center 
of the stream, with an ebb tide. Below her, nearer the New York 
shore, she observed the Lehigh Valley tug Black Diamond with a car 
float on each side. The Cleary blew two whistles, assuming that the 
Black Diamond and her floats would pass her on her starboard side. 

The master of the Cleary testified that he received no answer, and 
blew a second and third signal of two whistles, when the Black Dia- 
mond bJew an answer, but did not go to port, and kept straight on, and 
finally brought her starboard car float into collision with the outside 
starboard barge of the Cleary. He said that he starboarded his wheel 
when he blew his first whistles at a distance of 700 or 800 feet from 
the car floats. When he saw there was danger of collision he sounded 
alarms and reversed. Downs, the master of the Black Diamond, said 
that he answered the second signal of two whistles, that he was then 
250 feet off the New York piers, and that the collision occurred at a 
point 100 feet from thèse piers. The master of the Cleary placed the 
accident 300 or 400 feet off the New York shore. The master and 
floatmen of the Black Diamond said they could not see the Cleary 's 
green and red lights, and at first thought she was going up the river, 
but finally realized she was coming on. The floatmen testified that, 
when about 400 or 500 feet away, the Black Diamond blew an alarm 
whistle and began to back. The master of the Black Diamond said she 
proceeded up the river under a starboard wheel. 

Proctors for the Cleary advert to the failure of the Black Diamond 
to see the Cleary's green lights and to ascertain at the time of the first 
signal which way she was going. The port lights were concealéd by 
the high ice barge on the Cleary's port side, and the vessel was probably 
at first coming down at such an angle that the starboard light was not 
visible. When the Cleary saw the car floats ahead near the New 
York shore, she chose to blow a two-whistle signal, and had two-thirds 
of the width of the river on her port side in which to navigate, in order 
to pass the car floats starboard to starboard. The Black Diamond was 
near the New York shore, received a signal to pass to starboard, and 
could not go much nearer the New York shore than she did, while the 
Cleary had ample room. Though the Black Diamond came up on the 
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wrong side of the river, the Clearly made no efïort to cause her to 
change her course, but initiated a starboard to starboard signal, which 
involved a simple and safe course, if the Cleary had navigated proper- 
ly. It is probable that the Cleary, when she starboarded her helm, 
could not go to port as she should hâve done, because the three barges 
on her starboard side outweighed thé ice barge which she carried on 
her port. But, be that as it may, she had plenty of room to navigate, 
and yet collided with the float at a point which her own master says 
v/as only 30Q or 400 feet from the New York docks, and the master of 
the Black Diamond places at but 100 feet, though the river was there 
1,200 or 1,300 feet wide. I am of the opinion that the collision was 
caused by the failure of the Cleary to go far enough to port, and that 
she was therefore solely at fault. 

An interlocutory decree is granted against the Cornell Steamboat 
Company, with a référence to compute damages, and the libel against 
the Director General is dismissed. 



TUTTLE et al. v. LEHIGH VALLEY R. CO. et al. 

(Circuit Court of Appeals, Second Circuit. March 20. 1922.) 

No. 183. 

Appeal from tlie District Court of the United States for the .Southern Dis- 
trict of New York. , 

Suit in, admiralty for collision by Frank B. Tuttle and Winthrop M. Tuttle, 
dolng business as S. Tuttle's Son & Ce, against the Lehigh Valley Railroad 
Company and the Cornell Steamboat Company. Decree for complainants 
against the Cornell Steamboat Company (281 ¥e(i. 212), from which it appeals. 
Afflrmed. 

Klrltn, Woplsey, Campbell, Hickox & Keating and Robert S. Erakine, ail 
of New York City, for appellant. 

T, Ia Balley, of New York City, for appellees Tuttle. 

CM. Sheàîe. Jr., and James T. Kilbreth, both of New York City, for ap- 
pellee Lehigh Valley E. Co. 

Before HOUGH, MANTON, and MAYBR, Circuit Judges. 
PER CURIAM. Decree afflrmed. 



GULF, C. Si. S. F. RY. CO. at al. v. CITIES SERVICE CO. et aL 

(District Court, D. Delaware. May 10,' 1922.) 

1, Corporations (@=;>225— Corporation, using its stocit ownership In another to con- 

trol it, llable for latter's breach of contract. 

Mère stock ownership does not make the stockholder responslble f or the 
obligations of a corporation ; but, where stock ownership is resorted to 
for the purpose of so controUing a subsidiary çompany that It becomes a 
mère agent of the ownlng company, the latter çom-pany may not eseape 
llability for breach of a contract by the subsldiJiry. 

2. Parties <s=3> 16— Persons jointly damaged by tort may join as plaintiffs. 

Where breach of a contract Causes damage to two persons havlng a 
joint interest therein, they may join as plqintift's in an action against a 
third ])erson, who wrongfiilly caused the breach. 

Ê=For Êthei" cases sée same topic & KEY-NUMBER in ail Key-Numberefl Digests & Indexes 
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At Law. Action by tlie Gulf, Colorado & Santa Fé Railway Com- 
pany and Walker D. Hines, Director General of Railroads, against the 
Cities Service Company and the Empire Refining Company. On de- 
murrers to amended déclaration. Overruled. 

See, also (D. C.) 270 Fed. 994; (D. C.) 273 Fed. 946. 

John Biggs and Percy Warren Green, both of Wilmington, Del., for 
plaintiffs. 

George N. Davis, of Wilmington, Del., for défendants. 

MORRIS, District Judge. After the opinion reported in 273 Fed. 
946, was filed, the déclaration was amended. It now states, in efïect, 
that the défendants, in causing the alleged breach of contract, acted 
in concert, and that the means resorted to by the défendants to bring 
about such breach was stock ownership, used, not in the usual and 
normal manner, but for the purpose of exercising actual domination and 
control by the défendants over the property and affairs of Producers' 
Refining Company. The amended déclaration has been demurred to 
by each of the défendants upon the grounds that stock ownership is 
not sufficient to create a liability on the part of the défendants for a 
breach of contract by Producers' Refining Company ; that the déclara- 
tion is still wanting in particularity with respect to the means employed 
to bring about the alleged breach of contract ; and, in view of the prior 
opinion, that the railway company is without any cause of action against 
the défendants, or either of them, and may not be joined as a party 
plaintifif. 

fi] Unquestionably mère stock ownership does not piake the stock- 
holder responsible for the obligations of a corporation. Stone v. C, 
C, C. & St. Louis Railway Co., 202 N. Y. 352, 95 N. E. 816, 35 h. R. 
A. (N. S.) 770 ; Grave! Switch, etc., Co. v. Lebanon L. & L. T. Co., 
139 Ky. 151, 129 S. W. 559; Pullmans Palace Car Co. v. Missouri 
Pacific Ry. Co., 115 U. S. 587, 6 Sup. Ct. 194, 29 L. Ed. 499. But 
it is equally true tliat, where stock ownership is resorted to, not for the 
purpose of participating in the afïairs of a corporation in the normal 
and usual manner of a stockholder, but for the purpose of so con- 
trolling a subsidiary company that it becomes a mère agency of the 
owning company, the latter company may not escape liability for the 
acts of the subsidiary company. Chicago, M. & St. P. Ry. v. Minn. 
Civic Ass'n, 247 U. iS. 490, 500. 38 Sup. Ct. 553, 62 L. Ed. 1229 ; U. 
S. V. Lehigh Valley R. R. Co., 220 U. S. 257, 272, 31 Sup, Ct. 387, 55 
L. Ed. 458. The défendants are hère charged, not with mère stock 
ownership, but with the commission of a tort — inducing Producers' 
Refining Company to break a contract with the plaintiflf railway com- 
pany — and of using their stock ownership as a means to accomplish 
this unlawful purpose. Under the reasoning of the cases last cited, I 
think the alleged means is not a legally impossible means, and that the 
allégations with respect thereto are not wanting in particularity. 

[2] In the former opinion it was held that at the time of the breach 
the railway company was the gênerai 'owtier oî the contract rights, 
and that the Director General had a spécial property or interest thère- 
in. Apparently an entire joint damage to the Director Generaland to 
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the railway company resulted from the wrong complained of. In 
such instances the persons damaged may join in an action against the 
tort-feasors. Chitty on Pleading, vol. 1,. p. 64 et seq. ; Coryton v. 
Lithebye, 2 Wm. Saund. 112, 115, 85 Eng. Rep. 814, 823. 
Demurrer overruled. 



RUSSODANIA CO. v. UNITED TRANSP. CO, 

(District Court, D. Delaware. May 20, 1922.) 

Sales (^=34 15— In action for breach, plaintiff must prove readiness and ability to 
perform on his part; "immediately;'' "reasonable time.'* 

Where a contract required plaintlflE to open a confirmed bank crédit in 
, favor of défendant "immediately" on receipt of notice from its agent con- 
flittjiing sale, ifl an action for breach plaintiii lias the burden of alleging 
and proving, either that it opened such crédit with as rnuch promptness 
aiid dispatch as tiiè eircumstances permitted, or, if prevented, that it 
was ready and àble to do so ; "immediately" meaning; not instantly, but 
within a reasonable tlmej and a "reasonable time" meauing without delay 
and with as ijiuch celerity.i promptitude, and. dispatch as the circum-. 
stances of the case permit. 

[Ed. Note.-rrFor other définitions, see Words and Phrases, First and 
Second Sériés,' Immediately ; Reasonable Time.] 

At L,at\'. ' Action by the Russodania Company against the United 
Transportation Company. On motion by défendant for new trial. 
Granted. 

Ward, Gray & Neary, of Wilmington, Del., and Russell Robbins, 
of New York City, for plaintifif. 

Charles F. Curley, of Wilmington, Del., and Herbert Barry and 
Dallas S. Towngend, l>oth of New York City, for défendant. 

MORRIS, District Judge. I hâve given careful considération to the 
briefs and record upon the motion'for a new trial. The contract dated 
August 4, 1920, provided in part: 

"Conflrmed crédit in one New York bank, if possible the Méchantes & Metals 
National Bank, to be opened in our namé immediately uijon your Stockholm 
office receipt of your urgent cable conflrmirig sale." 

In order to enable plaintiff to recover, it is necessary for it to allège 
and prove either that it performed its part of the, contract by opening 
the crédit, or, if actual performance was made impossible or unneces- 
sary by the défendant, that it was ready, able, and willing to perform 
the contract within the time specifîed, time being of the essence of tlie 
contract. "Immediately," the time specifîed in the contract, does not 
mean instantly, but means within a reasonable time. Reasonable time, 
however, means without undue delay, and with as much celerity, 
promptitude, and dispatch as the • eircumstances of the case permit. 
I find no évidence that the défendant actually opened a crédit in a New 
York bank, nor do I find any évidence showing or tending to show that 
thCfflaintilï was ready and able to open such crédit before the sixteenth 
dày Cff; August, 1920, nor any évidence from which the jury could find 

©i=i)Fûr'otlier cases see sRœe topic & KEY-NUMBER in ail Key-Numbered Dlgests â Indexe» 
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that a readiness to perform on that date was within the time specified 
by the contract. The testimony was that the ordinary and usual time 
required to estabHsh at that time in New York a crédit f rom Stockholm 
or Copenhagen was anywhere f rom five to eight days and that testimony 
was produced by the plaintiff. Plaintifif did not estabHsh its crédit 
within the maximum time so testified to, and there is no explanation 
for the delay. No évidence was offered by the plaintiff to show when 
the cablegram sent by plaintiff's agent, Lund, was actually received at 
its Stockholm office. No testimony whatever was produced to show 
when the first or subséquent steps looking to the establishment of the 
required crédit in New York were taken in Stockholm or Copenhagen 
by the plaintiff, or what those steps were. 

There is, therefore, no évidence to show that the plaintiff established 
the crédit, or stood ready to estabHsh it without undue delay, and with 
as much celerity, promptitude, and dispatch as was permitted under 
the circumstances. Consequently I am constrained, though with re- 
luctance, to set aside the verdict and award a new trial. 



In re CROSS. 

(District Court, M. 1). l'«nngylvania. May 15, 1922.) 
No. 4135. 

Bankruptcy <s=3399(2)— Waiver of exemptions not available to levying créditer. 

Statutory exemptions are for tlie benefit of tlie debtor, and may be 
waived by him, and, on withdrawal by a banlinipt of the elaim to ex- 
emptions made in liis schedules, tbe property will not be set apart in 
favor of a levying créditer who liolds a waiver of exemptions. 

In Bankruptcy. In the matter of Wilfred M. Cross, bankrupt. On 
withdrawal of claim for exemption by bankrupt and rule by Tinkler 
& Co., Inc., a créditer, on John R. Hessel, trustée, to set aside ex- 
emptions. Rule discharged. 

S. M. R. O'Hara, of Wilkes-Barre, Pa., for trustée. 
Jenkins & Turner, of Wilkes-Barre, Fa., for the rule 

WITMER, District Judge. At the time the pétition in bankruptcy 
was filed, the goods of the bankrupt were under levy upon exécution 
of Tinkler & Co., Inc., in which there was waiver of the exemption. 
The bankrupt claimed certain specifîed goods under the exemption in 
his schedules filcd, but shortly thereafter, upon the élection of a trustée, 
the bankrupt filed a disclaimer to the exemption of the property enu- 
merated in his schedules, and requested that amendment be noted ac- 
cordingly. Tinkler & Ce, Inc., the exécution creditors, resist the 
amendment of the schedules and insist that they be permitted to hâve 
the property claimed set aside for the bankrupt that they might to this 
extent proceed with their levy and exécution. 

Bearing in mind that the benefits of the exemption were intended 

<5=3Por other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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for the relief of the unfortunate debtor, and not as a médium to aid 
the pursuing creditor, suggests the answer to the proposition presented. 
It has been f requently stated that the right to the exemption js a per- 
sonal privilège of the debtor and ône over which he himself has absolute 
control. He may or notclaim itat his option. If claimed, he may re- 
lease it, or lose it, before property is- set off, or money decreed to him, 
in compliance with the statutory provisions. Kyle & Dunlap's Appeal. 
45 ::pa. 353; Overseer's Appeal, 95 Pa. 191; Sutman v. Hogsett, 7^ 
Pa. Super. Ct. 180; In re Jonas Baughman (D. C.) 25 Am. Bankr. 
Rep. 167, 183 Fed. 668. 

In any aspect of Ihe situation, until the spécifie property has beeiï 
set off under the exemption, the eoqrt has full authority to consider 
and dispose of whatever is involved, and since it is against no policy 
of the law to permit the withdrawal of the bankrupt's claim, for it 
results in no advantage to the bankrupt over the creditors, rathcr 
working equity among his creditors within the spirit of the bankruptcy 
law, the withdrawal is affirmed, and the schedule is amended accord- 
ingly. 

The ruie of Tinkler & Co., Inc., on the trustée, to set aside the 
exemption, is discharged. 



In re GARY «t al, 

(District Court, S. D. Texas, at Victoria 

No. 126. 

Xi Fratidulent conveyances <®=s>47— Texas Bulk Sales Aol does not prohibrt trans- 
fers of fixtures alone. 

The Texas Bulk Sales Act,» prohibitlng a sale or transfer In bulle of » 
stock of merehandlse or mercliandise and flxtiires, except under conditions 
therelii namgd, does not prohlblt the transfer of ;the fixtures of a store 
àpart frOm the stock of mercbandise, 

à. Fraudaient conveyances <g=>47— Texas Bulk Sales Act does not apply to mort- 
gages. 

The Texas Bulk Sales Act.i prohibitlng sale or transfer of merehandlse 
and Bxtures In, bulk, except under specifled conditions, Including a notice 
to ail creditors of Intended transfer, does not apply to a transfer by 
chattel mortgage, whIch was already covered by Rev. St. Tex. art. 3970. 

a. Statutes, <S=>I8I(I}— Supposed Intention of Législature Is aot safe guide for 
construction. 

Tlie supposed intention of the I.eglslature in enactlng a statute Is not 
a safe guide to construction, and a décision Bhould not be basèd thereon 
until ail other guides hâve falled. 

4. Statutes <S=32I4 — Définition in Bankruptcy Act of "sale and transfer" does 

not apply to terni used in state statute seeking to prevent bulk sales. 

The définition in the Bankruptcy Act (Comp. St. î§ 0585-9656) of "sa'e 
and transfer," as used therein, does not govem, in bankruptcy proeeedlngs, 
the construction tobe placed on those words as used in state statute seek- 
ing to prevent bulk sales. 

5. Courts <&=b366{I)— Construction of state statute by Texas Court of Civil Ap- 

peals, and not by Suprême Court, is not controlling on fédéral court. 

The construction given to a statute by the hlghest court of the state 
becomes part of the statute, and must be glven effect by fédéral courts 
when applylng that same statute; but where a Texas statute has been 

' Vemon's Ann. Clv. St. Supp. 1918, arts. 3971-3973. 
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construed by the Court of Civil Appeals, and not by the Suprême Court, 
■which is the hlghest court of that state, the fédéral court Is not concluded 
thereby. 
8. Courts <s=9366 (4)— Décision of stafe court is not controiling, when question 
was not before tlie state court. 

The fédéral court is not bound to follow the analogies of a rullng given 
by the highest court of the state as to the meaning of a statute, where the 
very question at issue before the fédéral court has not been decided by the 
state court. 

In Bankruptcy. In the matter of Enos Gary and others, bankrupts. 
On pétition of M. Halff & Bro., a corporation, to review an order of 
the référée disallowing the claim of petitioner as a secured claim. 
Pétition sustained, order of référée reversed, and matter remanded, 
with directions. 

Henry A. Hirshberg, of San Antonio, Tex., for petitioner. 

J. T. Linebaugh and Proctor, Vandenberge, Crain & Mitchell, ail 
of Victoria, Tex., for trustée. 

HUTCHESON, District Judge. This is a proceeding on an appli- 
cation to review the order of C. C. Carsner, référée in bankruptcy, 
disallowing the claim of M. Halfï & Bro. as a secured claim. The cer- 
tificate of the référée sets out the question and the facts upon which it 
rests briefly, and is as follows: 

"The question at Issue is whether a raortgage given upon ail of the f urniture 
and flxtures of a mercantile establishment Is withln the meaning of and pro- 
hlbited by the Bulk Sales Act of the state of Texas, appearing in the statutes 
as article 3971 of the Revised Statutes of Texas, as amended by the Acts of 
the T>egislature of March 23, 1915, c. 114, § 1. The facts out of which the 
question at issue arose are as follows: 

"By a mortgage dated the 2d day of February, A. D. 1921, the Farmers' 
Mercantile Company, then a corporation, afterveards dissolved and operated 
as a eopartnership, conveyed to M. HalŒ & Bro., a corporation incorporated 
under the laws of the state of Texas, and having its domicile and place of 
business in San Antonio, Bexar county, Tex., ail furniture and flxtures in 
the store of the Farmers' Mercantile Company at Ganado, Tex. The furni- 
ture and flxtures are listed and enumerated in the mortgage. Subséquent 
thereto, on the 23d day of August, A. D. 1921, the Farmers' Mercantile Com- 
pany, acting by and through the several individuals composing the flrm, filed 
a voluntary pétition in bankruptcy, and was duly adjudged bankrupt on the 
same day. Subséquent to the adjudication in bankruptcy M. Halff & Bro. 
presented its daim, aggregating $2,087.70, and asked for its allowance as a 
secured claim by virtue of the above-mentioned mortgage of February 2d. 
Upon considération of the foregoing claim the référée entered the foUowing 
order: 

"At Victoria, in said Southern district of Texas, before C. C. Carsner, one 
of the référées in bankruptcy in said court, on this 5th day of December, 1921. 
came on to be consldered the claim of M. Ilalff & Bro. in the sum of $2,087.70, 
presented herein for allowance as a secured claim ; and it appearing to the 
court that said claim purports to be secured by a chattel mortgage upon ail 
furnitures and flxtures in the store of the Farmers' Mercantile Company at 
Canado,,Tex., said mortgage belng dated the 2d of February, A. D. 1921, and 
the référée being of the opinion that said mortgage is a transfer, within the 
nteaning of and prohibited by the Bulk Sales Act (article .S971 of the Re- 
vised Statutes of Texas, as amended by the Acts of the Législature of March 
23, 1915, c, 114, il): 

^=For otber cases see same topic & KEY-NUMBER In aU Kej-Numbered Digests & Indexes 
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"It; is therefore ordered that said eliiim be îiot allowed as a secured claiin, 
but be and is hereby allowed as an unsecured clahnaL'iiiust the estate of the 
above-named. partnership, to whieh oïder M. llallï & Bro. duly excepts aud 
makes application for rjçv}ew.',' . . ,,,, ■ 

The court has been greatly assisted in an'iving at an early deterniina- 
tion of the qttestion not only by the certificate of the référée, in which 
he States the' reasons and aùfhoritiès upon which he bases his conclu- 
sions, but by the briefs of counsel for ihe créditer and the trustée. 
The. référée and triieteerçly upOn an opinion by the Court of Civil 
Appeals in Beene, V. National Liquor Ço., 198 S. W. 596, to establish 
their position that a eiortgage is a sale or tr^nsfer within the meaning 
of the Bulk Sales Açt.(Vernon's Ann, Civ. St. Supp. 1918, arts. 3971- 
3973), and upon their view of what the evil was which the Législature 
designed to meet and prohibit by the statutç, tq bring a transaction i-e- 
lating to iîxtures alone within the terms of the act. 

The créditer meets the position of the trustée by.asserting: (1) That 
whether a mortgage on merchandise would or would not be a sale or 
transfer within the Bulk Sales .Act is immaterial, because no mer- 
chandise; but only fixtures, areMnvolved in this hioTtgage; and (2) 
that, if the stàtiite bé c'onstrued to covér sales or transfers of fixturés 
alone,. itis not the law th^t â mortgage is a sale or transfer within the 
meaning of thè 'Btllk Sale's Act. ' ' ,' ' . 

[1] With both of the creditor's contentions I agrée. The statuts 
has employed plajn, and everyday. la,pguage to express a thought not 
complex, but simple, that it shall be contrary to law for a sale or trans- 
fer in bulk of àtiy part or the whole of the stock of tnerchàndise,- or 
raerchan]dise and fixtures, tô he ma^P, excep,t unde;-,the coiiditions nam- 
ed in the statute. The statute has not denotmced,a sale or transfer of 
fixtures apart from the merchandise, and the court has no authority 
to' rèàd into the statute a prphibition which ■ the Xegislattirèdid not 
place, there. Nor, if thé spirit, àrtd, jjiirpqs.e ot^the L'eglslatùrë be search- 
edj is it at ail clear that the Législature intended to brmg within the 
Bulk Sales Act, which was designed to réach fraudulent sales of 
stocks of merchandise, a sale or transfer of fixtUi'es alone, Wherë the 
merchandise was not involved. . To my mind, the évident purpose of 
the amendment' was, where ;a-.sale of merchandise; in bulk occurred, 
to make the purchaser take the fixtures, if they were included in the 
sale, in the same case as he took the merchandise, In pther words, 
the Législature attaçhed to the bulk sale of merchandise and fixtures 
the same stigma which attachcd to bulk sales of merchandise alone, 
so that a purchaser would take no good title'to anything by thàt kind 
of a sale. 

, But in this view of what the Législature intended this court may be 
entirely wrong. I only instance it to show tlie danger in courts un- 
dertàking tô construe statutês as the trustée would hâve the court 
dq,' upon . a supposed intention of "thél^egislàture, rather than upon 
the.actual language which the Législature employed to express that 
intention. I am therefore of the opinion that this transaction, involv- 
ing, as it did, fixtures alone, is not within the meaning of the Bulk 
Sales Act. 
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'[2] ;My conçjiisjort that ,the ordçr .of fhe référée should be reversée] 
15, howçver,.greatl:y strengthened ,by my view that, if the statute does 
tiqt a transaction in fixtures aldne in like Case with that of a transac- 
tion in merchandise, /it does not invjalidate this, transaction, because this 
was a mortgage, and a correct ctsnstruction ôf the statute does. not 
prqhibit a rnortgagfe of thekind in suit. This I think a reading of; fhe 
statute in the Hght of ithe ;la,ws whiçh existéd when it was passed makes 
entirely clear. > , ^ r. ' ■■ 

•By article. 3970 of the Revised Statutes a mortgage on a stock of 
goods expgsed for saleihasbeen for years jprohibited in this state, and 
the passage of tjie Bulk Sales Act wâs not inspired by any désire to 
protect creditors against mortgages, sinee 'theit protection as to stocks 
of goods expo£ed,:fpr sale was already complète.^ They therefore made 
no attempl^in,th^jBulk Sales Actjto cover or include a mortgage. Had 
ajrtjde 3970 not existed, undoubtedly the- Législature would hâve in- 
cluded within the prohibition of tjielater statute a mortgage ias;:wen 
^S a sale o^r transfer. .;, ,.. • m,. , 

, , [3j ,t,ooking, then, to the evil to be remedied, we find no : occasion 
for the prohibition of a mOiÇtgage, and no ground for holding tHat 
the ]L,egislature whiçh had on its statutes. a;n act covering in express 
terms the mortgage of a stock of goods, intanded by words which hâve 
to do with, the passage of title and possession, to inhibit a security 
transaction; but, as, I hâve before taken occasion to state, it is never 
a safç,,guide, until ail other guides hâve failed, to' rest a décision as 
to thé meaning of a statute upon a supposition as to what the Légis- 
lature had in mind, if they failed to express in the language employed. 

The duty of a court is only to find how the law bas been written, 
and not tp .déclare how it piijght tp.be, and, when the Bulk Sales Act- is. 
éJ^aiilinéd in its Conipleteness, it, will be found to cont'ain provisions 
as to what the întended purchaser is expected to do before he can efifect 
his purpose, whiçh cannot be:.reconciled with' the theory that the statute 
is talking about a mortgage, since it expressly provides that a purçhas- 
éf; before he tàkes a' transfer, must Write each of the creditors, advis- 
ing them the pripè and terms. of the sale. It is doing judicial violence, 
not only to the législative intent, but to the plain, common-sense 
meaning of' the language, to distort a statute which makes such require- 
ments as the Bulk Salefe- Act does, so as to make it cover an ordinary 
rfiprtgage taken. 'foîr security.,, 

[4] Çounsel for the trustée invokes the opinion of the Court of Civil 
Appeals inthe Beene Case and the déclaration of thé national Congress 
as to the meaning' of the words u^ed in the Bankruptcy Act (Comp. St. 
§§,958,5r9,656).' Asto the congressional. définition in the Bankruptcy 
Act, ' it is sufficie'nt to say that, had the state Législature declared that 
by thç uge of the term "sale and transfer" a mortgage was covered, of 
course this court would adopt that construction, and that it is rather 
am argument- against than for: in thcviéw thât the words themselves 
connote a-mortgà^é, thât the national Congress found it necessary 
to déclare expressly that those terms were intended in the Bankruptcy 
Act to cover a ipQrtgage.as well. : Certainly it cannot be contended that 
an act of the Législature seeking to prevent bulk sales can b^ inter- 
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preted^by thè court in the light of the view which Congress takés to- 
ward a bankruptcy statute designed to eflfect an entirely différent pur- 
pose through machinery adéquate and complète for effecting it, and 
with an express définition of the circumstances under which mortgages 
corne within the prohibition of the Bankruptcy Act. 

[5, 6} As to the opinion of the Court of Civil Appeals, while it is 
true that the construction given to a statute by the highest court of a 
State becomes a part of the statute, and must be given effect by fédéral 
courts when applying that same statute to the subject-matter which 
has received construction, it is also true that the fédéral court is at 
liberty to give its own construction to a statute, Where the statute has 
not been concluded bythe highest court of the state — in this instance, 
the Suprême Court of Texas ; nor is the court bound to f ollow the anal- 
ogies of a ruling by the Suprême GotTrt, where the very question 
at issue before the fédéral court has not been by that court decided. 
Graham V. Englemann (D. C.) 263 Fed. 166; . ' 

The opinion relied upon in this case by the référée does not commend 
itself to this court as sound, and the court is not, therefore, bound to 
f ollow it (1) because it is not an opinion of the Suprême Court, and (2) 
it is not an opinion construing the question at bar hère, whether a mort- 
gage upon fixtures is within the Bulk Sales Act. 

For the reasons herein stated, the pétition for review is sustained, 
the order of the référée is reversed, and the matter is remanded to the 
référée, with directions to proceed in accordance with this opinion. 



BROOKINGS STATE BANK v. FEDERAL RESERVE BANK OF SAN FRAN- 
CISCO, 

(District Court, D. Oregon. June 26, 1922.) 

1. Banks and banking i@==>288i/2, New, vol. I lA Key-No. Séries— Reserve Bank not 

requlred to receive for collection checks from nonclearing banks: "may." 

Fédéral Reserve Act, § 13, as amended by Act June 21, 1917 (Oomp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 9796), providing that any iReserve 
Bank may receive for exchange or collection checks, notes, bills, etc., 
glves to the Reserve Banks an option to receive sueh checks on whatso- 
ever bank drawn, within its district, without discrimination as to whether 
they are members or nonmembers, or hâve availed themselvep of the 
clearing house privilèges afforded by the Reserve Bank ; but the word 
"may" is not to be eonstrued as "shall," so as to be mandatory, ànd the 
requlrement of section 16 of the act (section 9799) that the banks re- 
ceive from raember banks or Fédéral Reserve Banks checks and drafts 
drawn on thèir depositors, carries with it no spécifie power for making 
excbange or collections. 

[Ed. Note. — ^For other définitions, see Words and Phrases, First and 
.Second Séries, May.] 

2. Banks and banking <®=3288(/2, New, vol. I lA Key-No. Séries— Reserve Bank 

bas option to coliect from nonolearlng bank, if it pan do so without paying 
excbange. 

A Fédéral Reserve Bank may at its option receive and coliect paper 
against a bank which is not a member, and which has not ava,iled itself of 

: : ^* — . ■ ■-~^. H d ' 

<g=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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the reserve clearing privilèges, « It cap flnd a way to make sqch collep- 
tiotis withovit the paymeht of exchangé, wUich It la prohibited froin pay- 
Ing by the provlso to Fédéral Keserve Act, § 13, aB anieuded by Àct of 
Juiie 21, lOlt, (Comp, St. I9lg, Comp, St. Ann. Supp. 1919, §979(5). 
3. Pfioks and bankiflft-Ê=3288i/g, New, vol. I lA Key-No. Series-r-Nonmember bank» 
can charge i;ea«opable exchange op remittances. 

Banks wWch are not menibers of the Fédéral Ke-serve System, and not 
goyerned.lj|'„,the Fedei-al Reserve Act, (Comp. St. § 9785 et eeq.), hâve the 
n'glit, it ibey see fit, to charge reasoruiWe exchange on remittances. . 

,4. Banks and, banking ®=:>288i/2. New, vol. (lA Key>No. Séries— Reserve Bank 
cannot coerce nonmember bank to remit without exchange. 

Tbongh a baBlt which is not a member of the Fédéral Beserve System 
may, if it sees flt to do so, vpalve Its rlght to charge exchange on remit- 
tances by It, the Fédéral; Reserve Bank has no rlght to coerce It to do so. 
5, Banks and banklng <S=>288i/2, i*JiBW, vol. MA Key-No. Séries— Evidence bel* 
to show coeroidn by Réserve B&nk to co m pel remittances without exchange. 
■ ' In a siîit ïor Injunetion against the Fédéral Réserve Bank by a nonmem- 
ber stnte bank; évidence helâ; to show that the 'Fédéral Reserve Bank had 
attempted to coerce the state bank to make remittances without exchangé, 
by'presentin^ch'ecks for payment àt the counter whlCh rèquired the batvk 

' ■■■ to keep ah unusually large réserve of curreney, and by returning check» 
on wbioh the sfate bank had refused to make reraittance, becaiise they 
were indorsed to be paid at par to tlie Réserve Bank's correspondent, wlth 
information tKëy had beten dishonored vi-ithont protest by the state bank.. 

'6. Injunetion €=7l63(5)— Not Issued against praçt|ce dlscontlnued without Inten- 
. tion to reneW. ' 
' Where, abont the time suit was beguh against it, a Fédéral Réserve 
Bank had diseontinued its ageney for présentation across the counter of 
checks on a nonmember, i^tate bank, and there was no évidence it had any 
intention to rejiéw such ageney, a temporary Injunetion restraining It 
from malntaitiltig an agent \vi|l not be continued. 
7 Banks and banklng <s=3288'/2, New, vol. I lA Key-No. Séries— Reserve Bank 
enjoined from notifying corresponaents that state bank had dishonored with- 
out protest. . ' ,, 

Whe,re a fédéral bank sent checks to the state bank on which' they were 
drà^H, Indorsed as "for collection only and remittance in full without 4^ 
duction for exehange or collection charges," and the state bank was riot 
rpquired to remit, without charge, the practlce of the Reserve Bank In 
retprning sucli checks to its correspondents wlth Information they had 
beén dishonored , without protest by the state bank, and that the cor- 
respondents mnst look to that bank for redress, was erroneous coerclon 
of the state bank, which wlll be enjoined. 

In Equity. Suit by the Brookings State Bank, an Oregon banking 
. corporation, agajpst the Fédéral Reserve Bank of San Francisco. Pre- 
liminary injunetion, decreed against défendant, made permanent. 
See, aiso, 277 Fed, 430. 

The Brookings State Bank, the plalntlfï hereln, Is an Oregon corporation, 
wlth a capital stock of $15,000, and Is engaged in the banklng business at 
Brookings, a small town in the extrême southwestern part of the state. In 
Curry courity. ^he town is without express facilltles. The bank has corre- 
spondents at San Francisco, Cal., and Portland, Or. In making remittances, 
it has heretofore exacted an exchange charge of one-tenth of 1 per cent. The 
défendant, Fçderal Reserve feank of San Francisco, exerdslng Its function as 
a collecting; and, clearing house ageney, and desiring to make collections from 
the Brookings Bank, .requested payment at par, as it Is prohibited by the Féd- 
éral Reserve Act ffom paylng exehange. This was refused by the Brookings 

^=sFor otber caseB see aanu topic & KEY-NUMBER lo ail Key-Numbered DlgesU A Indexe» 
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Bank. With the view, therefore, of maklng such collécttons without tfae ne- 
«fessity of paying exchange, the «teserve B^nk malntalned' an agent at Brook- 
ings for njakltig collection over the counter of such paper as mlght be trans- 
mitted to him through cash letters ftotD the Reserve Bank and its branch 
bank at Portland. The agent was so màintain'ed for'thte space of about a 
year, and he collected over the counter durlng the time soriïething above $108,- 
OOO, at an expense to the Keserve Bank of $3,542, which Includes the expense 
of transmitting the curréncy to point of destination. The méthod caùsed the 
Brookings Bank much annoyance, and required It to maintâih a matèrially 
larger reserve than ordinarily w*ouid hâve been necessBry in tihe' usual con- 
duct of its business. :.'»■.: 

The agent was finally withdrawn, and the Brookings Bank was iiotifled that 
thereafter checks would be forwarded for collection by mail direct' to the 
bank, with request that they be paid at par» and the proceeds remitted by 
ext'hange on Portland or San Francisco. Cbecks were so forwarded, indorsed 
"Pay to Brookings State Bank, , for collection only and remlttance in fuU, with- 
out déduction for exchange or collection charges," b\it wer.e returned without 
payment, on the ground that the bank was not called upon to aet as agent for 
the Reserve Bank to make such collections under the terms imposed. The 
Iteserve Bnnk, upon the return of the checks, jreturned theni to its copespond- 
ents, advisin'g them in effect that the Brookings Bank refused to pay; and had 
not protested the paper, and that they must look to ,the Brookings Bank for 
their protection. . 

A preliminary in.iunction issued, after hearing, restraining the Reserve 
liank from seuding letters t9 its clients advising them that they must look to 
the Brookings Bank for 'their protection through failure tci protest suçh pa- 
per, as deniand for payment was made upon it on condition that it remit at 
par. , ' . 

T. T. Bennett, of Marshfield, Or., for plàîntiff. 
Albert C. Àgnew, of San Francisco^ ,C^i., and Wood, Montague & 
Matthiessen, of Portland, Or., for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
The Feiieral'Reserve Bank is empoweired by the Fpderal Réserve Act 
(Comp. St. ;§ 9785 et seq.), by authority of which it is permitted to in- 
•corporate and transact business, to exercise ail powers specifically 
granted by the provisions of the act, and su,ch ifacidental powers as 
shàll be necessary td carry on the biisiness of bankïng withip the limi- 
tations prescribed by the act. Subdivisi&n 7, §'4 (section 9788). 

By section 13, as amended by the Act of June 21, 1917 (40 Stat. 235 
[Comp. St. 1918, Comp. St. Ann. Supp. 1919; § 9796]), it is'provided 
that any Réserve Bank 'may receivë from any of its member' "bailks 
deposits of current f imds in lawf ul money, or checks and drafts pay- 
able upon présentation, and also, for collection, maturing notes 'and 
bills, or, solely for the purposes of exchange or of collectioi>, may re- 
ceive deposits of checks and drafts, payable upon présentation within 
its district, and maturing notes and bills payable thefein, or, solely 
for the purposes of exchange or of collection, mày^ rçcçivé from aily 
nonmember bank or trust cotnpany deposits, of current funds in l&w- 
f ul money, national bank notes, Fédéral Reserve notes, 'checks'>ïind 
drafts payable upon présentation. Or maturing notes and bjljs: Pr.o- 
vided, however, that such nonmember bank or trus't, company maintait]s 
with the Fédéral Reserve Bank of its district a balance sufficient to 
offset the items in transit held for its account by the Fédéral Reserve 
Bank; and "provided, further, that nothing in this or any other sec- 
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tion of this act shall be construed as prohibiting a member or nonmem- 
ber bank from making reasonable charges, to be determined and regu- 
lated by the Fédéral Reserve Board, but in no case to exceed 10 cents 
per $100 or fraction thereof, based on the total of checks and drafts 
presented at any one time, for collection or payment of checks and 
drafts and remission therefor by exchange or otherwise; but no such 
charges shall be made against the Fédéral Reserve banks." 

By section 16 (section 9799), the Fédéral Reserve Board is empower- 
ed at its discrétion to exercise the functions of a clearing house for 
Fédéral Reserve Banks, or it may designate a Fédéral Reserve Bank 
to exercise such functions, and may also require such bank to exercise 
the functions of a clearing house for its member banks. By a previous 
clause of this section, it is provided that every Fédéral Reserve Bank 
shall receive on deposit at par from member banks or from Fédéral 
Reserve Banks checks and drafts drawn upon any of its depositors, 
and, when remitted by a Fédéral Reserve bank, checks and drafts 
drawn by any depositor in any other Fédéral Reserve Bank or member 
bank upon f unds to the crédit of said depositor in said Reserve Bank or 
member bank. 

[1] The language of the statute is that the Reserve Banks may re- 
ceive from nonmember banks checks and drafts payable upon pré- 
sentation, and this solely for the purpose of exchange or of collection; 
but this is on condition that the nonmember bank shall, of its own 
volition, maintain with the Reserve Bank the appropriate balance as 
prescribed. In this way, nonmember banks can avail themselves of the 
clearing house privilèges afforded by the Reserve Bank. Otherwise 
it would seem that nonmember banks are not affected by the act. 31 
Opinions of Attorneys General, 245. But the preceding clause gives 
broader scope to the powers of the Reserve Bank. It may receive on 
deposit, for the purpose of exchange or of collection, "checks and 
drafts, payable upon présentation within its district." This would 
seem to comprise ail checks and drafts, upon whatsoever bank drawn, 
within its district, without discrimination as to whether member or 
nonmember. The use of the word "may" is indicative of a législative 
intendment to concède an optional function only. There is no particu- 
lar reason assignable why the word should be construed as "shall," 
or mandatory in its signification. 

The clause of section 16 requiring Reserve Banks to receive at par 
on deposit from member banks, or from Fédéral Reserve Banks, 
checks and drafts drawn upon their depositors, carries with it no spé- 
cifie power for making exchange or collections. The function so to 
be exercised is treated of in section 13. The Reserve Bank having such 
paper on deposit, however, may be treated as the holder or owner of 
such paper. The Fédéral Reserve Board, apparently recognizing that 
nonmember banks, unless they voluntarily maintained with the reserve 
bank the appropriate balance, were not otherwise afïected by the act, 
issued a régulation under title "Check Clearing and Collection," as 
f ollows : 

"Each Fédéral Reserve Bank will receive at par from its member banks, 
and from nonmember banlcs in its district which bave become clearing ntem- 

281 F.— 15 
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bers, checkg drawn on ail member and clearing momber banlîs nnd on aH 
other nonmember banUs whlch agrée to remit at par througli tbe Fédéral Ré- 
serve Bailli of thelr district." 

This was in pursuance of a polîcy inaiigurated by the board to induce 
nonmember banks which are without the pale of the act to remit at par, 
and thus to unify bank clearances and collections throughout the coun- 
try. The questions presented hère are: First, whether the Reserve 
Bank bas the authority to make collections from nonmember banks; 
and, second, whether it can coerce such banks to agrée to remit at par. 

[2] As to the first, it is already apparent that the Reserve Bank may 
at its option receive paper against such banks for collection. Having 
that power, it may collect it, if it can find a way of doing so without 
the payment of exchange, which it is proliibited from paying by the 
act. It is a banking custom, as well as a légal right, which a holder 
of a check has at ail times, to présent paper at the counter of the payée 
bank and demand payment, and, if denied, the paper is subject to dis- 
honor. Paper so presented and paid over the counter is not subject 
to exchange. It is also a custom among banks, in making collections 
from other banks, where there is not more than one bank in a place, 
to send checks to the drawee bank with request for remittance, and 
the request is honored unless there is some spécial reason why the bank 
should not pay. Thèse banking rules and régulations are conceded. 

[3, 4] As to the second question, the nonmember banks, being with- 
out the pale of the Fédéral Reserve Act, hâve the right, if they see 
fît, to charge reasonable exchange on remittances. This is a right 
the bank may relinquish at its option, but it ought not to be coerced 
into doing so, or agreeing to do so, and any strategy which has for its 
purpose the coercion of such nonmember bank to yield its légal right 
in this, respect is unlawful, and will not be approved by the courts. 
The Suprême Court, speaking through Mr. Justice Holmes, has put the 
stamp of its disapproval upon the act of a party massing a number of 
checks against a bank and presenting them in bulk at the counter for 
payment, although the holder of paper has the légal right to demand 
payment, on the ground that it évidences an ulterior purpose of com- 
pelling the bank to yield against its will to a demand for payment at 
par. American Banl< & Tru.st Co. et al. v. Fédéral Reserve Bank. 256 
U. S. 350, 41 Sup. Ct. 499. 65 L. Ed. 983. In the opinion the distin- 
guished jarist has this to say : 

"If this were a case of comrtetition in private business, it wonld be hard to 
admit tbejiistiflcation of «elf-interest, considerinç the now current opinion 
as to public poliey exprossed in statutes und décisions. But this is not a 
private business. The i)oliey of the Fédéral Reserve Banks is govemed by the 
poliey of the United States with regard to them and to thèse relatlvely feeble 
corapetitor.'î. We do not need aid from the debates upon the statute under 
which the Reserve Banks exist to assume that the United States did not In- 
tend by that statute to sanction this sort of warfare upon legitimate créa- 
tions of the States." 

[ 5 ] The testimony hère impels me to the conclusion that the Fédér- 
al Reserve Bank has gone to the length of endeavoring to coerce the 
Brookings Bank to accède to its demand that the latter bank agrée to 
remit -at par. Its purpose is obvious, from the fact that it maintained 
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an agent at Brookings for practically a year, at an expansé to it of $3,- 
542, for collecting over the counter checks and drafts drawn upon the 
Brookings Bank, knowing at the time that the procédure was embar- 
rassing to the bank, and required it to maintain a much larger reserve 
in its coffers to take care of its current business, thus depriving the 
bank of a portion of its ordinary earnings. Such a purpose is further 
manifest from correspondence found in the record. One letter to 
which I refer is Defendant's Exhibit S, from the manager of the Port- 
land branch to an officer of the Reserve Bank at San Francisco. It 
relates to an incident of the acceptance by the agent at Brookings of 
the bank's draft at par in payment of checks presented over the coun- 
ter, and advises that : 

"If we continue to accept exchange, we are, of course, extracting the stlng 
from our direct collections." 

Another is Plaintiff's Exhibit 20, a letter from the manager at Port- 
land to the Scio State Bank, advising that : 

"Shortly, after ail the banks in the eountry hâve had time to consider be- 
coming par voluntarily, it will be necessary to use more forcible metliods 
with the few banks that refuse to pay their checks at par." 

Corroboration is found in other correspondence and évidence ad- 
duced at the trial, but the record is too voluminous to attempt to par- 
ticularize. 

[6] But with ail this it appears that the Brookings State Bank was 
advised by letter of September 20, 1921, that the agent at Brookings 
would be withdrawn on September 30th, and the agent was so with- 
drawn, and has not since been maintained there, and, as this suit was 
instituted on September 29, 1921, there would seem to be no necessity 
for enjoining the défendant from maintaining an agent at Brookings 
for making collections over the counter of the bank, whether absolute- 
ly or in modified terms. Nor would it hâve been necessary to go into 
thèse matters to the extent we hâve, but for the earnest insistence that 
it was the defendant's absolute duty, imposed upon it by the act, and as 
to which it had no volition, to make such collections. The Fédéral 
Reserve Bank, however, has recognized the optional character of its 
function in this regard, by notifying its correspondents that it will ac- 
cept no more paper on the Brookings State Bank for collection. 

[7] As it relates to the method adopted by the défendant for mak- 
ing collections through the mail, by sending checks and drafts drawn 
upon the Brookings Bank direct to the bank, indorsed, "Pay to Brook- 
ings State Bank, for collection only and remittance in full, without dé- 
duction for exchange or collection charges," it is plain that the bank 
was not called upon so to remit, and its return of the checks without 
payment as demanded was not tantamount to dishonor. I repeat what 
was said in deciding the matter on preliminary hearing: 

"While, under the prevailing custom, the défendant bank could rightfully 
remit checks and drafts drawn against the phiiutiff bank direct to the lattei" 
for collection, and could thereby exact payment of them, It could not impose 
conditions upon which such payment should be made; much less could It 
make the plaintifC bank Its agent for causing protest to be made for nonpay- 
ment. The idea of requiring that a maker or drawee shall hâve protested hia 
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own paper is so Inconsistent with the functions of an agent that it can hardly 
reeeive the Sanction of law. No man can serve two masters, especially Mm- 
self and another." 

The défendant was therefore not authorized to advise its clients that 
they must look to the plaintiff bank for protection through failure to 
protest. The preliminary injunction heretofore decreed will be made 
permanent, but no injunction wiU issue respecting the maintenance of 
an agent at, Brookings, as such agent had been withdrawn practically 
at the time of the institution of the suit, and there appears to be no in- 
tention upon the part of défendant to replace him. 



UNITED STATES v. YUCK KEE. 

(District Court, D. Minnesota, Fourth Division. June 8, 1922.) 

1. SearchëS and seizurés <s=>7— Requirements of Espionafle Act Were deolaratory 

of common-law requirements. 

The provisions of Espionage Act 3\me 15, 1917, tit. 11, §§ 10, 12, 13 
(Comp. St. 1918, Çomp. St. Ann, gupp. 1Ô19, §§ 1049Gi4j, 1049614?, 1049614m), 
governing the issuance and service of senrch warrants aiid tlie seizure bf 
property tliereunder, were merely declaratory of the requirements of the 
common law, so that a searcb, warrant issued and served without con- 
forming to those requirements was ill|Bgal, whether tliose provisions hâve 
a gênerai application or weré limited fo searches under that act. 

2. Searches and seizurés <g=>7— Search under warrant in nighttime, wihoot proper 

service or receipt for property, held invalid, 
■Where a search warrant, jssuéd, on affidavit which did not positively 
. assert the property was in the premises to be searched, permitted seareh 
in tiie niglittime, and the seareh wàs. actually made in the nighttime, and 
no copy of the warrant and. no receipt were deliVered to the person In 
charge of the property taken, the seareh was an illégal one, and the per- 
son indicted on the strength ôf évidence procured by such warrant is en^ 
titled to hâve the indictment qu^shed and the property returned to him. 

Yuck Kee was indicted for an, offense, and he moves to quash the 
indictnlent, arid for an order directing thé return to him of property 
allegéd to hâve been unlawfully s'eizéd and taken from him.. Motions 
granted. . ' ' 

The above-entitled cause came regularly on for nearing upon motion 
by the défendant to quash the indictment, upon the grounds, first, that 
évidence illegally secured was presented to the grand jury; second, 
that the illegally secured évidence thus presented to the grand jury 
was the sole évidence upon which the indictment was based. Motion 
was also made for an order directing the return to the défendant of • 
the évidence alleged to hâve been unlawfully seized and taken from the 
défendant. 

H. K. Chance, of Minneapolis, Minn., for the motion. . 
Alfred Jaques, U. S. Atty., of Duluth, Minn., and William Ander- 
sen, Asst. U. S. Atty., of St. .Paul, Minn. 

BOOTH, District Judge. The motion was made upon ail the files 
of this court in the case of United States v. Yuck Kee, and also the files 

<g=3For other cases see same topio AKEY-NUMBER in ftU KeyiNumbered Dlgests ,& Indexes 
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of the United States commissioner, including a transcript of the évi- 
dence taken upon the hearing before hini' in the same case. After hear- 
ing the arguments of counsel, and duly considering the same, together 
with ail the files above mentioned, it is hereby ordered that the motion 
to quash the indictment be and the same is hereby granted, and the mo- 
tion to hâve returned to the défendant the évidence alleged to hâve been 
illegally seized and taken from him be and the same is hereby granted. 

Mémorandum. 

The spécifie matters complained of as rendering illégal the évidence 
seized and made use of before the grand jury are as follows : (1) That 
no sufïicient affidavit was fîled as a basis for the search warrant actual- 
ly issued ; (2) the search warrant was not read to the défendant at the 
time of the search and seizure; (3) no copy of the search warrant was 
served upon the défendant ; (4) no receipt for the property taken was 
given to the défendant ; (5) that no proper inventory under oath was 
made and returned to the United States commissioner ; (6) no inventory 
of the property taken was given to the défendant. 

From the files and records, including the transcript of the évidence 
taken before the commissioner, it appears that theré was no afifidavit be- 
fore the commissioner stating positively that the property sought was 
in the place to be searched. It furthcr appears that the warrant direct- 
ed the search to be made either in the daytime or the nighttime, and 
that it was in fact made in the nighttime. It also appears that at the 
time of the search and seizure the search warrant was exhibited to the 
défendant, and he was told that the officer exhibiting the same was a 
fédéral officer, and had a search warrant to search the premises. It 
also appears from the évidence that the search warrant was not read to 
the défendant, and that no copy of the same was given him ; that no 
receipt for the property seized and taken away was given the défend- 
ant, and that no inventory of the property taken was returned to the 
commissioner under oath, and no copy of the inventory given the de- 
fendant. 

The défendant contends that this state of the record and of the 
évidence shows that the search warrant actually issued was not justified, 
and that what was actually clone under the search warrant did not con- 
stitute a valid search and seizure. There are no spécifie directions in 
the United States Revised Statvites, so far as I hâve been advised or 
able to discover, relating to the service of search warrants in gênerai, 
unless the provisions of title 11 of the Espionage Act of June 15, 1917 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 102121, 10496y4a- 
10496% v), are to be considered gênerai in their application. 

It is claimed by the défendant that section 722 ofthe Revised Stat- 
utes (Comp. St. § 1542) bas an application to the présent situation. I 
very much doubt the applicability of this section of the Revised Stat- 
utes ; but, assuming that it has an application to a case like the one at 
bar, we are not materially aided, because there is no Minnesota statute 
providing specifically for the manner of serving search warrants in 
gênerai. 
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[1] The fédéral Espionage Act of June 15, 1917 (title 11), relating 
to search warrants, contains provisions relating to the obtaining of 
search warrants, and also provisions as to the doing of certain acts in 
connection with the service and exécution of the same. Sections 10, 
12, and 13 of title 11 of the Espionage Act (sections 10496i4j. 
104951/4/, 10496y4m) read as follows : 

"Sec. 10. The judge or coinmissloner must insert a direction in the warrant 
that it be served in the daytinie, unless the affldavits are positive that the 
property is on the person or in the place to be searehed, in which case he may 
insert a direction that it be served at any time of the day or night." 

"Sec. 12. When the ofHcer takcs property under the warrant, he must give 
a copy of the warrant togetlier with a receipt for the property taken (speci- 
fying it In détail) to the person from whom it was taken by him, or in whose 
possession it was found ; or, in the absence of any person, he must leave it 
in the place where he found the property. 

"Sec. 13. The officer must forthwith return the warrant to the judge or com- 
missioner and deliver to him a written inventory of the property taken, made 
publicly or in the présence of the person from whose possession it was taken, 
and of the applicant for the warrant, if they are présent, verified by the affi- 
davit of the officer at the foot of the inventory and taken before the judge 
or commissioner at the time, to tlie following effect: 'I, K. S., the officer by 
whom this warrant was executed, do swear that the above inventory contains 
a true and detailed account of ail the property taken by me on the warrant.' " 

The question is raised whether the procédural provisions in title 
11 of the Espionage Act are gênerai in nature, applying to ail search 
warrants, or were intended to be confined to proceedings under the 
Espionage Act, leaving other search warrants to be governed by the 
common law. 

On the one hand, attention is called to the fact that when the Na- 
tional Prohibition Act (41 Stat. 305) was passed it was specially pro- 
vided therein that issuance of search warrants thereunder should be 
governed by title 11 of the Espionage Act, and section 23 of title 11 
(section 104961/4 v) is also referred to as tending to show that the pro- 
visions of title 11 were not intended to hâve application to search war- 
rants generally. On the other hand, it is pointed out, in the case of 
United States v. Maresca (D. C.) 266 Fed. 713, 725, that title 11 of the 
Espionage Act was taken almost bodily from the Code of Criminal Pro- 
cédure of New York (sections 791-810), and this is quite apparent 
from a comparison of the two statutes. It is further pointed out, in 
the same case, that those sections of the New York Code of Criminal 
Procédure were simply declaratory of the historié common law, citing 
People ex rel. Robert Simpson Co. v. Kempner, 208 N. Y. 16, 101 N. 
E. 794, 46 L. R. A. (N. S.) 970, Ann. Cas. 1914D, 169. 

Search warrants crept imperceptibly into the common law, according 
to Lord Camden, who pronounced the judçment in the case of Entick 
V. Carrington, 19 Howell's State Trials, 1029. See 2 Haie, P. C. 149 ; 
P.oyd V. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746. 
The earliest use of search warrants seems to hâve been in connection 
with stolen goods. Very early, however, they were authorized in con- 
nection with the collection of customs. Eater they were extended to 
gambling outfits, counterfeit money tools, and, finally, intoxicating 
liquors. In the earliest search warrants of the common law it was re- 
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(juired that the person having the goods should be arrested and brought 
with the goods before the magistrate. In the case of People v. Hol- 
comb, 3 Park. Cr. (N. Y.) 656, the court said: 

"At eommon law it was necessary that a search warrant should command 
that the goods found, together with the person in whose custody they should 
be taken, should be brought before the magistrate, to the end that upon exami- 
nation of the facts, the goods and the prisoner might be disposed of according 
to la^." 

This requirement of bringing in the person existed in respect to 
search warrants relating to other things than stolen goods. See form 
of search warrant in case of Commonwealth v. Dana, 2 Metc. 329. 
Just when the change grew up which allowed the goods sought to be 
seized and brought before the magistrate, without also bringing in the 
person having possession thereof, I hâve not seen an^where clearly 
stated; but, whenever it was, it seems reasonable to suppose that the 
requirements of leaving a copy of the search warrant and a receipt 
for the goods taken grew up along with the change noted, inasmuch as 
there would hâve been but Httle reason for such requirements when 
the goods and the person were both seized and taken together before 
the magistrate. The requirement that the magistrate should hand a 
copy of the inventory, if demanded, to the person in possession who 
was seized and brought would hâve been sufficient. 

[2] In view of the foregoing, it would seem unnecessary to déter- 
mine whether the issuance, service, and exécution of the search war- 
rant in the case at bar were governed by title 11 of the Espionage Act, 
or by the eommon law. The requirements of both are the same. Ex- 
amining the facts in the case at bar in the light of thèse requirements, 
we find that there was no f oundation laid for a search warrant allowing 
a search in the nighttime, yet the warrant so directed, and the search 
and seizure were in fact so made. We find, further, that no copy of 
the search warrant was left with the person in possession ; that no re- 
ceipt was given for the goods taken. We find, further, that no inven- 
tory under oath was returned to the United States commissioner. Un- 
der this state of facts I am forced to the conclusion that the search 
warrant in the form in which it was issued was unauthorized and that, 
even if it had been issued in proper form, yet it was not legally served 
and executed. 
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COAL &. IRON CO. 

(District Court, D. Maryland. May ;?1, 1922.) 

No. 707. 

f. Shipping <©=)58(3)— Where It is impossible to secure otlier employment on 
charterer's failure to load ship, owner is entitled to damages for loss of time 
for only such period as is necessary to put ballast on board. 

Where charterer faits to furnish a cargo as requircd by the charter, and 
where it Is manifestly impossible to secure other emi)loyiiient for the ship, 
the owner is required to start the ship baclv euipty to her home port as 
soon, after it recelves the charterer's deflnite refusai to load her, as suffi- 

<g=3Por other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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clent ballast can be put on board, and the owner în snch case Is entitled, 
as damages in addition to the full freight called for by the charter plus 
the cost of the ballast, merely for loss of such tirne as is necessary, after 
the owner recelves the charterer's definlte refusai to load the ship, to put 
the ballast on board. 
7. Damages ©=362(4)— Owner required to minimize damages by securing anothei* 
charter, on cfiarterer's failure to furnish cargo. 

it^here charterer fails to furnish a cargo as required by the charter, it 
Is the owner"s duty to minimize the damage by securtng another charter, if 
It is possible to do so. 

3. SEiipping <s=>58{3)— Owner who sccures other charter for same voyage ai same 

rate of freight, aftor original charterer fails to furnish cargo, entitled as dam- 
ages merely to loss of time caused by ship's delay in departure from port. 

If charterer fails to furnish cargo as required by the charter, and It is 
possible to obtain another charter for the same voyage at the same rate 
iof freight, the owuer can recover as damages merely the loss of the ship's 
time for the period durlng which the refusai of original charterer to load 
had delayed the ship's departure from the port. 

4. Shipping <s=>58 (3)— Charterer, who fails to furnish cargo, credited with earn- 

ings iiniler recharter, and charged with value of time lost in delay in departure 
of ship. 

Where charterer falled to furnish a cargo as required by the charter, 
and the owner obtalued another charter for a différent voyage and at a 
différent rate, the original charterer will be credited with ail the owner's 
earnings under the recharter on freight due owner, and will be charged 
with the value of the time by whlch, in conséquence of the refusai of the 
charterer to load, tUe ship's departure from the port was delayed. 

5. Shipping <g=j58(2)— Agreement as to demurrage prcsumptive évidence of value 

of use of ship, in fixing damage for delay in departure. 

Agreenieut betweeu shlpovvner and charterer as to what demurrage 
ehould be paid is at least presumptive évidence of what the use of the 
ship was worth, in fixing damage for loss of time because of delay in 
departure of ship, on charterer's failure to furnish cargo and rechartering 
«f vessel to third party. 

Tn Admiralty. Libel by the Trafikatiedolaget Grangesberg Oxelo- 
sand, a corporation under the laws of the kingdom of Sweden, against 
tlie Ainesworth Coal & Irdn Company. Decree for libelant. 

Charles R. Hickox, of Kirlin, Woolsey, Campbell, Hickox & Keat- 
ing, of New York City,. and R. E. Lee Marshall, of Brown, Marshall, 
Brune & Parker, of Baltimore, Md., for libelant. 

George Forbes and John Phelps, both of Baltimore, Md., for re- 
spondent. 

ROSE, District Judge. [1] In an opinion heretofore handed down 
{273 Fed. 215) the charterer was held liable for the damage sulTered by 
the owner in conséquence of the foVmer's failure to furnish a cargo 
as required by the charter. In ascertaining the amount, the circum- 
stances seem to make it expédient to restate some commQnplace prin- 
ciples. Had it been manifestly impossible to hâve secured other employ- 
ment for the ship, it would doubtless hâve been the owner's duty to 
start her back empty to her home port so soon, after it had received 
the charterer's definite refusai to load her, as sufficient ballast could 
be gotten on her. As by the expiration of the lay days it knew that 
the charterer had repudiated its àgreement, there would, under the 
■conditions supposed, hâve been no claim for any other loss of time 
than that which might hâve heen necessary to put her ballast on board. 
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but. on the other hand, the charterer would hâve been bound to pay 
the owner the full freight called for by the charter, plus the cost o£ 
the ballast. 

By the charter, the ship was to take 6,600 tons of coal, 10 per cent, 
more or less. On the voyage made under the recharter, to be presently 
mentioned, she in fact carried 6,445 tons, and in ail subséquent cal- 
culations it will be assumed that she would hâve taken that number 
for the charterer, had the latter pcrmitted lier to do so. The charter 
rate was $15 per ton, so that the freight which would bave been earned 
under it would bave been $96,670. It is probable that the cost of get- 
ting ballast and having it put on board, and the loss of time thereby 
incurred, would hâve run the total bill up to at least $100,000, if not 
more, for ail of which the charterer would bave been liable. 

[2, 3] But it was, of course, the owner's duty to minimize the dam- 
age by securing another charter, if it could. Had it been possible to 
obtain one for the same voyage and at the same rate of freight as that 
which the charterer refused to perform, the damage the breach would 
bave occasioned the owner would bave been the loss of the ship's time. 
for the period during which the refusai of the charterer to load had 
delayed the ship's departure from this port. She did get another char- 
ter, although, as will be sèen, iiot either at the same rate or to the 
same port. Nevertheless the portion of the lôss resulting from keep- 
ing her longer than she would baye beon is not affected by that cir- 
cumstance. What loss of time was there? She reported herself 
ready for loading at 9:45 on the morning of October 23. By the terms 
of the charter lay days were to begin 48 hours thereafter; that is, at 
9:45 a. m. on Monday, October 25. There was nothing which hap- 
pened to postpone their running, for, as more f ully stated in the former 
opinion, I am satisfied that the filling of her bunkers by the owner did 
not justify the charterer in rescinding. By the terms of the charter 
she was to load 1,500 tons a day. At that rate it would bave taken 4 
days 7 hours and 17 minutes to complète her loading, which should 
bave been finished at 5 :02 p. m. on the 29th. lier loading under the 
recharter was completed in the afternoon of November 11, or 13 days 
later. 

[4] The charterer contends. howevcr. that, the recharter having 
l)een entered into as early as November 3, ail liability on its part for 
(lemurrage had then ceased. It may be assumed, without deciding, 
that such contention is technica'ly correct, as the only conséquences 
which would follow would be that, instead of charging demurrage from 
November 3 to November 11 directly to the charterer, as one of the 
items it must pa)-, the value of the shi])'s time for those 8 days would 
be deducted from the crédit to which the charterer would be entitled 
on account of the earnings of the owner under the: recharter. The 
charter hire, under the agreemcnt in controversy, was to pay for the 
ship from the time she reported herself to the charterer until she had 
delivered her cargo on the other side of the Atlantic. Anything she 
earned in that period the owner was bound to deduct from its claim 
against the charterer, and with what she brought in for her services 
after the end of that time the charterer had no concern. Just be- 
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cause there was this interval of 13 days between the time at which, 
under the charter, she should hâve completed loading, and the time 
at which her loading under the recharter was in fact finished, the 
receipts from the recharter inchtded moneys on which the original 
charterer had no claim. As, however, it would be inconvénient, if 
not practically impossible, to apportion the earnings under the new 
charter between the days the ship would hâve been in the services of 
the respondent, liad the latter not refused to load, and those in which 
the charterer would hâve no interest, the simpler and shorter way to 
do justice between the parties is to crédit the charterer witli ail the 
earnings under the recharter, and to charge it with the value of the 
time by which, in conséquence of the refusai of the charterer to load, 
the ship's departure from Baltimore was delayed. 

[5] Now, it may well be that, from the date the new charter was 
made, the charterer was not chargeable with demurrage, as fixed by 
the charter, but only with the real value of the ship's time. As be- 
tween the parties, their agreement as to what demurrage should be 
paid would be, it is assumed, at least presumptive évidence of what 
the use of the ship was worth, and it so happens that the évidence in the 
record seems to show that such figure was not at ail unreasonable. 
By the charter, demurrage was to be paid at the rate of 48 cents per 
registered ton, or $2,041.44 per day. The owner has put in évidence 
the net earnings of the ship on the voyage preceding the one for which 
tlie charterer engaged her, and for the voyage made under the re- 
charter. The aggregate of the two is $132,720.05. On one of them the 
ship took 19 days 6 hours from port to port, and on the other 18 days 
8 hours, the aggregate being 37 days 4 hours. Obviously, however, the 
owner is wrong in assuming that thèse earnings were made in that 
time. The hire covered the use of the ship while taking on and while 
discharging cargo. At the rate at which by the terms of the char- 
ter she was to be loaded and discharged, 4% days would hâve been 
taken in loading, and about 7 in discharging. Before loading, she might 
be required to wait at her own charges from 2 to 4 days. There would 
be other small losses of time incident to leaving and arriving, so that 
the net earnings reported realîy covered a period of about 75 days, or 
at the rate of something over $1,770 per day. The wages of her crew 
and such other charges as went on, as well while she was lying in the 
stream or at the pier as when she was actually on her voyage, approx- 
imated $400 per day, so that, if she brought in a net return over and 
above the expense of even $1,770 per day, and cost $350 a day while 
she was idle, the net cost to her owner of every day she did not work 
was just about the demurrage fixed by the charter. It follows that the 
loss of the ship's time in Baltimore cost her owner 13 times $2,041.44, 
or $26,538.72. 

The recharter was at $10.50 per ton of coal, as against $15 per ton 
under the charter now in suit. The différence of $4.50 per ton on 6,445 
tons amounts to $29,002.50, ail of which would constitute a charge 
against the charterer, had the recharter been for the same voyage as 
that for which the ship had been originally chartered, or for one which 
consumed as much of her time, and was, in other ways, as expensive 
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to her owner as that for which it had bargained with the charterer. It 
certainly was not so long. The charter in suit was for a Scandinavian 
port ; the recharter, for one in the 'Dunkirk range. The owner admits 
that while, by the shortest route through the Pentland Firth, it takes 
19 days 6 hours to go from Baltimore to Gothenburg, she made the 
voyage to Dunkirk in 18 days 8 hours, and it concèdes that on that ac- 
count a déduction of $2,500, or thereabouts, should be made from its 
claim. The charterer asserts that it is entitled to much more. Its con- 
tention that the ship would hâve gone to Sweden through the English 
Channel, and thereby added another day or two to the duration of the 
voyage, is not, on this record, persuasive ; but it has put in much testi- 
mony tending strongly to show that, by the accumulated expérience of 
the shipping community, the advantage to the shipowner from a voy- 
age to a channel port over that to one in the Malmo range is much 
greater than the 40 cents per ton, or in that neighborhood, which is ail 
the owner is willing to concède. 

It is true that the charterer had not been able to show that there is a 
fixed and certain differential, either absolutely or relatively, between 
the charter rates for the two voyages; but, on the other hand, it is 
abundantly established that charters for channel ports are habitually, 
and indeed almost universally, taken at figures appreciably lower than 
for those which contemplate a voyage to Scandinavian countries. Con- 
stantly varying as this différence is, I am satisfied that shipowners hâve 
learned that it is at least $1.50 a ton cheaper to send their ships to a 
channel port than to one in the northern countries. 

The owner answers that whether so much is generally true or not 
is heside the mark. It says that it has proved what it cost the ship to 
make the two voyages, and has there fore accurately established the 
saving to it by the substitution of Dunkirk for Gothenburg. Ali that 
it is required to account for to the charterer is what, by the exercise 
of due diligence and reasonable judgment, it actually was able to save 
for it. That may be conceded, but the fact is that the owner has not 
proved what either of the voyages cost it. There has been offered no 
testimony as to the relative costliness of discharging cargo at either ol 
the ports in question. Its failure to do so strongly suggests that, in 
spite of everything it has put in évidence, it may well be that there was, 
in fact, a saving on the voyage to Dunkirk of as much as $1.50. 

Upon the whole record, I am persuaded that an allowance of that 
amount is fair and reasonable, and is sustained by the évidence. $1.50 
upon 6,445 tons amounts to $9,667.50, and that should be the amount 
to be deducted from the claimed loss of $29,002.50, the différence in 
the gross hire paid for the two voyages, so that the real loss to the 
owner on this account is $19,335, and, as has already been ascertained, 
for the delay of the ship at Baltimore, $26,538.72, or a total of $45,- 
873.72. Against this the charterer is entitled to a crédit in the sum 
of $2,562, representing the profit of $2.80 per ton which the testi- 
mony shows it would hâve made on the 915 tons of bunker coal takén 
on hy the ship, had it been allowed to furnish those coals, as the char- 
ter gave it the right to do. For the balance, of $43,311.72, the owner 
is entitled to a decree. 
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LONG V. RASMUSSEN, Collèctor of Internai Revenue, et al. 

(District Court, D. Montana. May 29, 1922.) 
Ko. 97. ; 

1. Internai revenue <®=>28— Prima facie proof property was owned by claimant 

puts burden on collector to prove it belonged to taxpayer. 

In a .suit to enjoin the collector of internai revenue from selliitg property 
claimed by plaintitï under distraint to enforce taxes levied against aii- 
other, évidence on belialf of plaintiff tliat the property comprised the fur- 
ni.shings of a liotel condueted by lier, whicli was in lier possession when 
distrained, was proof of her ownersliip and right of possession, wliich 
imposed on the défendant the burden to justifythe seizure by a prépondér- 
ance of évidence sliowing that the property belonged to the taxpayer. 

2. Internai revenue <s=728— Evidence held to show property distrained did not 

belong to taxpayer. 

In a suit to restrain the sale of property claimed by plaintiff for taxes 
and penalties assessed against another, where plaintiff had made a prima 
facie case of ownership and right to possession, évidence on behalf of 
the collector held insufficient to show that the property distrained was that 
of the taxpayer. 

3. Evidence <g=599— Lists of property returned for taxes are generally Inadmissi- 

ble against other parties. 

On the issue of ownership of Personal property betvk'een a claimant 
of the property and the collector of internai revenue, wlio had disti'ained 
it as the property of a taxpayer, tax lists returned by the taxpayer to 
the assessor of local taxes, ineluding the property in controversy, are 
generally incompétent as res inter alios acta. 

4. Internai revenue <g;=:>28 — Threatened seizure of property, which wouid inter- 

rupt going business, may be enjoined. 

An injuiK'tion may be issued to restrain the collector of internai revenue 
from seizing the property of plaintiff for the taxes owing by another, 
where such seizures threaten disruption of plaintitt''s going business, re- 
sulting in the infliction of uneertain damages and irréparable injury. 

5. United States <@=3 125— Suit to enjoin distraint by collector is not suit against 

United States. 

A suit against the collector of internai revenue to enjoin sale by him 
under distraint proceedings of property claimed by plaintiff for taxes as- 
sessed against another is not a suit against the United States, but is 
against an individual who, as an offlcer in discharge of a discretlonless 
ministerial duty, is committing trespass ou plaintiff's property without 
authorlty. 

6. Internai revenue (^=328— Statute against restraining collection of taxes applies 

only to suits by taxpayer. 

Kev. St. § 3224 (Comp. St. S .5947). prohibiting suit to restrain the col- 
lection of any tax, applies to suits by taxpayers only, who are given a 
remedy by section 322(5 (Conip. St. § 5949), and does not prohibit an in- 
junction against sale under distraint of tlie property belonging to plaintiff 
to satisfy taxes assessed against another. 

7. Internai revenue t^;=s2e — Statute against restraining collection of taxes ap- 

plies only to those within scope of revenue laws. 

Kev. St. § .3224 (Comp. St. § 5947), prohibiting suits to enjoin the col- 
lection of taxes, applies only to persons and things within the scope of 
the revenue laws, and not to those without such scope. 

8. Internai revenue <s=>28— Prévention of replevin of property distrained does not 

prevent iiijunction against sale. 

Kev. St. § 934 (Comp. St. § lôGO), making irreplevial)le property taken 
by an ofhcer under authority of any revenue law, and making such prop- 

«gssFor otber cases see same topic & KEY-KU.MBER in ail Key-Numbered Digests & Indexes 
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ei'ty In eustody of law subjéct only to decrees of the courts of the itnited 
States, piobably prevents replev.in of property seized by the collecter of 
internai revenue to satisfy taxés levied agains.t one not the owiier; but 
the owner of the property is lef t f ree to bring any otlier proper actiQn 
to détermine the o\vners)iiii and possession of the property. 

In Equity. Suit by Edna Long against C. A. Rasmussen, Collectùr 
of Internai Revenue for the District of Montana, and another. Decree 
rendered for plaintifif. 

George F, Shelton, J. Bruce Kremer, L. P. Sanders, and Alf C. 
Kremer, ail of Butte, Mont., for plaintiff. 
John L,. Slattery, U. S. Dist. Atty., of Helena, Mont., for défendants. 

BOURQUIN, District Judge. Plaintifif allèges she owns and is en- 
titled to possession of certain property distrained by défendant collec- 
tor of internai revenue, to make certain "distilled spirits taxes and 
penalties" assessed against one Wise, and she seeks to enjoin threaten- 
ed sale and to recover possession. 

[1] The évidence in lier behalf is that the property is the furnish- 
ings of a resort or hôtel conducted by her, excepting an automatic 
organ is owned by her, and was in her possession when distrained by 
défendant. This is proof of plaintifif's ownership and right of posses- 
sion, and imposes upon défendant the burden to justify the seizure by 
a prépondérance of the évidence that Wise owns the property. 

[2] To that end he présents ambiguous circurhstances only, viz. that 
Wise or his wife has some interest in the hôtel building; that during 
plaintifif's tenancy of the building Wise once gave his address as at 
that hôtel, had installed the automatic organ, and made payments upon 
it, and in 1917-1921 presented to the assessor of local taxes lists of 
property for taxation to Wise, including the hôtel building and fur- 
nishings, which taxes were paid by him. Thèse lists were admitted, 
subject to the anomalous objection that they be "taken only for virhat 
they are worth." 

[3, 4 1 Being res inter alios acta, the better rule is that generally they 
are not compétent évidence in actions involving title and ovirnership of 
property, and to vi^hich the list maker is not a party. In any event, the 
burden has not been sustained by défendant, and the finding is that at 
time of seizure and now plaintifif was and is owner and entitled to pos- 
session of the property. To di.spose briefly of varions suggestions, rath- 
er than contentions, the seizure threatening disruption of plaintifif's go- 
ing business, infliction of uncertain damages, and irréparable injury, 
equity has jurisdiction, even as in like circumstances of wrongful at- 
tachment or exécution, for that law afifords no adéquate remedy. See 
Watson V. Sutherland, 5 Wall. 79, 18 L. Ed. 580. 

[5] The suit is not against the United States, but is against an in- 
dividual who, as an officer of the United States in discharge of a dis- 
cretionless ministerial dûty, upon plaintifif's property is committing 
without authority, contrary to his duty, and in violation of the due 
process of the Constitution and the revenue laws of the United States, 
positive acts of trespass for which he is personally liable. See Phila- 
delphia Co. v. Stimson, 223 U. S. 620, 32 Sup. Çt. 340, 56 L. Ed. 570; 
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Belknap v. Schild, 161 U. S. 18, 16 Sup. Ct. 443, 40 L. Ed. 599; U. 
S. V. Lee, 106 U. S. 219, 1 Sup. Ct. 240, 27 L. Ed. 171 ; Magruder v. 
Association, 219 Fed. 78, 135 C. C. A. 524. Congress has no power to 
grant, and has not assumed to grant, authority to the défendant collec- 
tor to distrain the property of one person to make the taxes of another. 
Perhaps it could, were the property in possession of the taxpayer, 
which js not this case. See Sears v. Cottrell, 5 Mich. 253. 

[6] Section 3224, R. S- (Comp. St. § 5947), that "no suit for the 
purpose of restraining the assessment or collection of any tax shall 
be maintained in any court," applies to taxpayers only, and who, thus 
deprived of one remedy, are given another by section 3226, R. S. (Comp. 
St. § 5949), viz. an action to recover after taxes paid and repayment 
denied by the Commissioner. Nor are they limited to this statutory 
remedy, but, after taxes paid, they may hâve trespaSs or other action 
against the collecter. See Erskine v. Hohnbach, 14 Wall. 616, 20 I<. 
Ed. 745 ; De Lima v. Bidwell, 182 U. S. 179, 21 Sup. Ct. 743, 45 L. 
Ed. 1041 ; Pacific Co. v. U. S., 187 U. S. 453, 23 Sup. Ct. 154, 47 L. 
Ed. 253. 

The revenue laws are a code or System in régulation of tax assess- 
ment and collection. They relate to taxpayers, and not to nontaxpayers. 
The latter are without their scope. No procédure is prescribed for 
nontaxpayers, and no attempt is made to annul any of their rights and 
remédies in due course of law. With them Congress does not assume 
to deal, and they are neither of the subject nor of the object of the 
revenue laws. The instant suit is not to restrain assessment or collec- 
tion of taxes of Wise, but is to enjoin trespass upon property of plain- 
tiff, and againsi whom no assessment has been made, and of whom 
no collection is sought. Note, too, the taxes are not assessed against 
the property. This présents a widely différent case than that wherein 
the person assessed, or whose property is assessed, seeks to restrain as- 
sessment or collection on the theory that he or it is exempt f rom taxa- 
tion, or that for any reason the tax is illégal. 

[7] The distinction between persons and things within the scope of 
the revenue lavi^s and those vi^ithout them is vital. See De Lima v. Bid- 
well, 182 U. S. 176, 179, 21 Sup. Ct. 743, 45 L. Ed. 1041. To the 
former only does section 3224 apply (see cases cited in Violette v. 
Walsh [D. C] 272 Fed. 1016), and the well-understood exigencies of 
government and its revenues and their collection do not serve to 
extend it to the latter. It is a shield for officiai action, not a sword for 
private aggression. There is dictum to the contrary in Sheridan v. 

Allen, 153 Fed. 569, 82 C. C. A. 522, but it is neither supported by the 
case it cites nor by any other brought to attention. 

[8]' Markle v. Kirkendall (D. C.) 267 Fed. 500, tends to the conclu- 
sion herein. It is not improbable that section 934, R. S. (Comp. St. 
§ 1560), wherein it provides that property taken by an officer "under 
authority of any revenue law" is "irrepleviable," is in "custody of law," 
and "subject only to the orders and decrees of the courts of the United 
States having jurisdiction thereof," contemplâtes the instant case. The 
collector assumed in good faith to distrain property he believes to be 
the taxpayer's. If he peaceably secures possession of it (for, if not the 
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taxpayer's, the owner may lawfully forcibly prevent), he is not bound 
to deliver it to any chance claimant, nor is he subject to be deprived of 
it by replevin before trial. 

The nontaxpayer owner, however, is free to bring any other proper 
action, the court to détermine title, ownership, and possession, the col- 
lector having no power to do so, and the property "subject only to the 
orders and decrees of the court," to be by the court disposed of as jus- 
tice requires. See In re Fassett, 142 U. S. 486, 12 Sup. Ct. 295, 35 L. 
Ed. 1087; De Lima v. Bidwell, 182 U. S. 180, 21 Sup. Ct. 743, 45 L. Ed. 
1041. And this is the course in respect to any property in custodia 
legis, aside from stattite. 

This trial demonstrating that plaintiflE owns and is entitled to posses- 
sion of the property, and that the défendant wrongfully seized it to 
make taxes owed by Wise, justice requires that the sale be enjoined 
and the possession restored to her. 

Decree accordingly, and with costs. 



UNITED STATES v. SUGARLAND INDUSTRIES. 

(District Court, S. D. Texas, at Gai veston. May 26, 1922.) 
Nos. H2ft-1131. 

1. Shipping <3=»I7I— Bills of lading held to incorporate demurrage provisions of 

charter, so as to cliarge lien on cargo. 

Bills of lading, two of which made the consignée or assigns llable for 
frelght and demurrage as provlded in the charter party, and the others 
of which stated frelght and eondltions were to be in accordance wlth the 
charter party, which took precedence of the blll of lading, were sufficient 
to embody the provisions of the charter party for demurrage into the blUa 
of lading, so as to charge the cargo in the hands of the consignée with a 
lien for such demurrage. 

2. Shipping ©=3l84 — Evidence held to show vessei's equipment would permit 

discharge at charter rate. 

Evidence on a llbel for demurrage held to show that the vessei's equip- 
ment was sufficient, if manned with compétent labor, to hâve discharged 
the vessel at the rate required by charter, and that the delay was due to 
the inefflciency of the labor employed. 

3. Shipping <s==> 1 77— Vessei's capacity for discharging includes capacity of laborers 

It must furnish as well as of equipment. 

Since the vessel is under obligations to furnish the labor for discharg- 
ing the cargo, a provision in the charter party extending the lay days, 
if the vessel is unable to discharge at the rates provided, is not limlted to 
cases where the vessei's equipment is insufficient to discharge at that 
rate, but includes cases where the laborers furnished by the vessel are not 
sufflciently efficient, because of gênerai labor conditions at the port, to 
make the discharge at the required rate. 

In Admiralty. Separate libels by the United States, as owner of the 
steamship Lake Fairlie and five other steamships, against the Sugar- 
land Industries to recover demurrage. Decree rendered for respond- 
ent. 

<g=>ror other cases see same topic & KEY-NUMBER 1d ail Key-Numtoered DIgests & Indexes 
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D. E. Simmons, U. S. Atty., and D. A. SimmoiivS, Asst. U. S. Atty., 
both of Houston, Tex. 

Williams & Neethe, of Galveston, Tex., for respondent. 

HUTCHESON, District Judge. Thèse are Consolidated cases, each 
of iwhich was brought by libelant for demurrage on account of siigar 
cargoes consigned to respondent on the respective steamships Lake 
Fairlie, L>ake Foxcroft, Lake Syperior, Lake Fairlin, Lake Folcroft, 
and Lake Dancey. The charter parties which are relied on for re- 
coivery provided when lay days for discharging should begin, for al- 
lowance for delay under proper circumstances, and f urther provided : 

"Vessel shall be diacharged at the rate of not less tlian seven thousand flve 
hundréd (7,500) bags of 325 Ibs. eaeli or équivalent, pgr working lay day. 
1 "Lay days are not réversible. • : 

"Demurrage in loading aiid discharging, except as provided belote, sliall be 
payable by the charterer or his agent day by day, oii the basls of forty- 
eight (48) cents United States currency per gro.ss registered tonnage of ves- 
sel per day. 

"If vessel is unable to load or discharge at the rates provided, lay days 
shall be computed on the basis of the vessel's capaoity for loading or dis- 
charging. 

"In calculating demurrage, a fraction çf a day, if demurrage is incurred, 
shall be computed on the basis of a 24-hour day. 

"Bills of. lading on aiDproved form shall be signed wlthout préjudice to 
this charter, and sub.iect to this contract as to freight, dead freight, and ail 
other conditions, including loading, discharging, demurrage, and disimtcb. 

"Vessels shall hâve an absolute lien on cargo for freight, dead freight, and 
demurrage, both loading and discharging." ., --^ 

The bill of lading in the Lake Fairlie provided that — 

; "The shipper, consignée, and/or assigns shall be liable for freight, de- 
murrage, etc., as provided in the charter party." 

And the same provision appeared in the bill of lading on the Lake 
Foxcroft. The bills of lading on the other ships did not contain the 
provision ahove referred to, but each contained in substance this clause : 

"Freight and ail conditions and exceptions to be iil accordance with the 
charter party eovering this cargo, and said charter party to take precedeiice 
of this bill of lading." 

None of the cargoes were discharged at thé rate of 7,500 bags per 
day, and the government brings this suit to recover demurrage for the 
time consumed in discharging over and above the number of days in 
which the vessel would hâve been discharged, had she discharged at 
the rate of 7,500 bags a day. 

The défense of the respondent is : First, that except as to the Lake 
Fairlie and the Lake Foxcroft, the bills of lading contained no référ- 
ence to demurrage, and that the consignée cannot, therefore, even if it 
did accrue, be held liable for the same ; second, that irrespective of this 
contention, they are not liable, because the vessel was unable to dis- 
charge at the rate provided, and Computing the lay days on the basis 
of actual capacity, there was no delay, and that, if the capacity of the 
boats was 7,500 bags per day, the fault in not discharging at that rate 
was the shipowners, upon whoni by the charter the duty of unloading 
was imposed. 
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To thèse contentions the government replies, first, that ail of the bills 
of lading incorporate the charter parties in them by référence suffi- 
ciently to charge the consignée with notice of the lien by the said char- 
ter party retained on the goods and to establish the consignee's liability 
for such demurrage as actually occurred ; second, that the only relief 
from the obligatory discharge rate of 7,500 bags was the vessel's in- 
capacity to discharge at that rate; and, third, that the évidence af' 
firmatively shows that the vessel could discharge at that rate, and 
would hâve donc so, but for the bad practice employed of having the 
same stevedore unload for the ship and receive for the consignée, cou- 
pied with the ineflficiency of the labor at that time employed in the port 
of Galveston. 

[1] Adverting to thèse considérations in order, I think it clear that 
the first contention of the government is sound, and that the provisions 
of the charter party fixing a lien on the f reight were embodied in and 
became a part of the bill of lading, so that the consignée was charged 
with knowledge thereof, and responsibility therefor, and that for what- 
ever demurrage properly accrued the government bas its action against 
the respondent. The Hans Maersk (C. C. A.) 266 Fed. 809. 

[2] As to the other contentions of the government far greater dif- 
ficulty arises. In the first place, I am inclined to be of the opinion that 
the évidence fails to establish that the actual discharge capacity of the 
vessel was 7,500 bags per day. The most that can be said of the évi- 
dence is that this lake type of craft with four hatches, with a cargo of 
20,000 to 25,000 bags, could for the first day be discharged under pres- 
sure and with very efficient crews, at the stipulated rate, while ail of 
the évidence established that some of the hatches were unloaded more 
readily than others, and that, as the discharge proceeded, the capacity 
for discharge decreased. So that there is no évidence that even under 
high pressure the rate of 7,500 bags per day could be maintained 
throughout the entire period of discharge. The évidence further show- 
ed that, even when the hatches were ail full, a discharge rate of be- 
tween 6,000 and 6,800 bags was considered very good at that time, on 
account of the inefficient labor. 

The government concèdes that, if the court finds the actual discharge 
capacity was less than 7,500 bags per day, and that. figuring upon the 
actual capacity of the vessel, there was no delay, its suit must fail ; 
but they assert that, if they can maintain the point that the actual ca- 
pacity of the vessel for discharging was such as to show that more lay 
days were consumed than ought to bave been at the 7,500-bag rate, then 
it does not lie in the mouth of the consignée to seek exemption from 
demurrage, on account of the fact, which was admitted by ail, that 
labor at that time was inefficient, and the shipowners were unable to 
effect the discharge, not hecause of the physical incapacity of the boat 
through want of equipment, but hecause of the inefficiency of the 
crews. 

As to the physical capacity of the boats, the Sugarland Industries 

point to the fact that since that time the stipulated discharging rate 

for that same type of boat bas been reduced from 7,500 to 6,000 bags 

per day, while the government, on the other hand, produces évidence 

281 F.— 16 
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that since that time, with the présent efficiency of labor, the same type 
of boat has discharged as much as 8,500 bags par day. 

There was also évidence that on one day, at the very time in ques- 
tion, a stevedore did discharge more than 7,500 bags; but there was 
also évidence that at the end of that day he gave up the job. There 
was évidence that, when at the request of the Shipping Board's agent 
the vessel undertook to discharge by depositing the bags on the wharf, 
the rate of discharge was greatly in excess of 7,500 bags a day ; but 
this experiment proves nothing, as that character of delivery is not a 
good delivery. Many stevedores engaged in the business of handling 
ships at Galveston testified that the method employed of having one 
stevedore discharge for the ship and receive for the consignée was a 
better, more economical, and swifter method, and ail of them agreed 
that an average of 6,000 to 6,500 bags a day was very good at the time 
in question. 

[3] In the light of ail the évidence, it is difficult for the court to 
déclare that the vessel did not hâve the tackle, appliances, and arrange- 
ments for discharging 7,500 bags per day had labor conditions justi- 
fied it, and it does not so hold ; but it is held that the government can- 
not recover f or demurrage, both because the clause in the charter party, 
"If the vessel is unable to load or discharge at the rates provided, lay 
days shall be computed on the basis of the vessel's for loading or dis- 
charging," means capacity, not with référence to its physical equip- 
ment, but with référence to its physical equipment as actually used by 
the labor it fumishes, and because, if the charter party should be dif- 
ferently construed, it is plain under the évidence that the duty to dis- 
charge rested upon the shipowner, and that the failure to discharge 
was due to the fault of the shipowners' employées, and not to the f ault 
of the charterers. 

The law in this case is well stated in Brooks v. Hilton Dodge Lum- 
ber Co., 229 Fed. 708, 144 C. C. A. 118, and is directly opposite to the 
contention of the government that they are not responsible for the in- 
efficiency of their own labor. In that case it is said: 

"The commori expression that sa many days are allowed for loading and 
discharging a vessel is misleading. There is no obligation on the vessel to 
load or discharge wlthin any flxed time. The duty is that of the charterers 
to furnish and receive the cargo, if the vessel be able to load and discharge it 
within a flxed period, viz. the lay days. For any delay caused by the vessel 
the lay days would be pro tanto extended, and any delays due to the charterer 
would of course be included in the lay days." 

The court in that case held that the duty of unloading the vessel was 
the duty of the ship, and not of the charterer, and that for any delay 
in unloading the. ship is responsible, even though the delay was due to 
the action of the stevedores, and by the charter the sélection of the 
stevedore was subject to the approval of the charterers. 

Again, in The Hans Maersk (C. C. A.) 266 Fed. 809, cited and relied 
upon by the government, the court said: 

"It Is a question open to some doubt whether, for the purposes of the 
demurrage clause, an insufficient number of stevedores or their incompetency 
is imputable to the shipowners. As the stevedores are performing the ship's 
duty of discharging the cargo, we think shipowners are as liable for their de- 



UNITED STATES V. 36 CASES OF INTOXICATING LIQUOB 243 

(281F.) 

flcieney In number and sklU as 1£ the crew were discharging the cargo. Delay 
caused by a strike preventing the shlpowners (rom gettlng stevedores at ail 
would not be imputable to them, because it would be a matter beyond thelr 
control. • » * But we tlnnk shipowners can fairly be expected to require 
the stevedores to employ euough compétent men to discharge cargo at the 
required rate. We held the shipowuer llable for the defaults of stevedores 
employed by hlm in Brooks v. Lwmber Co., 229 Fed. 708, 144 C. O. A. 118. See 
also, Dantzler Lbr. Co. v. Churchill, 136 Fed. 560, 69 0. 0. A. 2T0." 

And to the same effect is the holding of the Circuit Court of Appeals 
for the Fifth Circuit in West Hartlepool v. Va.-Carolina Chemical Co., 
164 Fed. 836, 90 C. C. A. 288. 

In the light of thèse authorities it is clear that no responsibility rests 
hère upon the consignée in the matter of demurrage, and that the gov- 
ernment's libel must fail; and it will be so ordered. 



UNITED STATES v. THIRTY-SIX CASES OF INTOXICATING LIQUOR, 

ETC. 

(District Court, S. D. Texas, at Galveston. May 3, 1922. On Rehearing, 

May 26, 1922.) 

No. 658. 

1. Customs dutles <s=3l29, 130— Unreported liquor subject to forfeiture, and mas- 

ter to fine. 

Under Rev. St. % 2775 (Comp. St. § 5471), Intoxicating Uquors on a 
vessel are subject to forfaiture, and the master to fine, where not reported 
by master vpithin 48 hours after arrivai. 

2. Customs duties (S==>I25— Smuggling complète, though goods not unioaded. 

The offense of smuggling Is complète as to prohibited articles, when, 
though not unioaded, they bave been brought Into the territorial waters of 
the United tstates. 

On Rehearing. 

3. Customs duties €=362— Intoxicating liquors held not "merchandise" required to 

be inciuded in manifest, 

The v?ord "merchandise," as deflned in Rev. St. § 2809 (Comp. St. § 
5506) relating to goods that must be inciuded in a manifest, Is not llmlted 
by section 2766 (Comp, St. § 5462) to goods "capable of being imported," 
and includes intoxicating liquors. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Merchandise.] 

4. Customs duties <g=jl2l— Prohibition statutes held not to exolude opération of 

customs statute. 

The prohibition statutes, with référence to importation, transportation, 
and possession of intoxicating liquors, do not exclude the opération of 
customs statute as to penalties and forfeitures. 

Libel of information filed by the United States to forfeit thirty-six 
cases and two hundred and sixty-seven bottles of intoxicating liquor. 
Claim for return of liquors denied, and case held open. 
. D. E. Simmons, U. S. Atty., of Houston, Tex. 

James B. & Charles J. Stubbs, of Galveston, Tex., for claimant. 

(^=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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HUTCHESON, District Judge, This is a libel bf information filed 
hy, thè United States àttorney, on behalf of the government, to for- 
fait 36 cases and 267 bottles of intoxicating liquor brought into Gai- 
veston on or about August 20, 1920, on the British steamship Lippe, 
Capt. George H. Pike, master. The forfeiture is sought for failure of 
the master to hâve said intoxicating liquor on his manifest, as required 
by section 2809 of the Revised Statutes (Comp. St. § 5506). 

The claimant, George H. Pike, through his attorneys, filed an amend- 
ed answer on or about the 14th day of January, 1922, in which he ad- 
mits that he had in his possession on board the steamship Lippe said 
intoxicating liquor, and that said steamship came to the port of Gai- 
veston, and that said liquors, which were his own, and no part of the 
ship's stores, but owned by him personally, were not on the ship's mani- 
fest. He claims that the manifest had been prepared by his steward 
and that the liquors had been inadvertently omitted therefrom ; that it 
was not his intention to bring said merchandise into the United States, 
or that same should be delivered from the vessel into the United States, 
or any port of the United States, but that same had been purchased 
by the respondent at a time when the vessel contemplated a voyage, 
not to the United States, but to another country, and that it was in- 
tended by him that the liquors should be taken in part for his own use, 
and for his crew at sea, and part to be taken to his home in England up- 
on the return voyage ; that there was a custom prevailing that officers 
and crew of vessels purchased liquor from the master on board, and 
that it had always been recognized by the customs officers of the United 
States that the liquors might be kept by the master for his personal use 
without manifesting, and that the liqliors were not dutiable and not'sub- 
ject to forfeiture ; that they are not within the customs laws of this 
country, and as a matter of fact they are not seized under the customs 
laws but under the theory of prohibition enforcement. 

The answer contained a cross-claim, asserting that the collector of 
customs had exacted a penalty from claimant of $937 for failure to 
manifest, and claimant prays that he hâve judgment for the return to 
hini of said sum of money, and for the delivery to him of the liquor 
seized and held by the customs officers. It thus appears that the gov- 
êrnment's case is a libel under section 2809 (Comp. St. § 5506), which 
provides as follows : 

"If any merchandise Is brought into the United State.s in any vessel what- 
cver from any foreign port without liaving such a manife.st ou board, or which 
shall not be ineluded or de.«oribed in the manifest, or shall not agrée there- 
with, the master shall be liable to a penalty equal to the value of such 
merchandise not ineluded in such manifest ; and ail such merchandise not 
ineluded in the manifest belonging or conslgned to the master, mate, officers, 
or crew of such vessel, shall be forfeited." 

By section 2766 (Comp. St. § 5462) it is provided : 

"The Word 'merchandise,' as used In thi.s title, may include goods, wares, 
and chattels of any description capablç of being imported." 

But it further appears that the claimant seeks affirmative relief from 
the penalty assessed, and the affirmative assistance of this court to re- 
store to him the liquors seized. 
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L,et us first inquire how stands the government on its right to a for- 
ieiture under the libel brought. It being admitted that the goods were 
not manifested, and it being clear from the évidence as I find it that 
this failure to manifest was not due to an excusable mistake, it ought 
to follow that, if the liquors are within the compass of the manifest 
statute, the government should hâve judgment for forfeiture and con- 
demnation as prayed. 

At first blush the conclusion seems to be easily drawn that the 
statute under which the libel is brought covers the case, and entitles 
the government to the relief sought, but the matter is not one of first 
impression, and there is direct authority for the proposition that thèse 
liquors were not the character of goods referred to in the manifest 
statute, and, unless I can say that the opinions in those cases are clear- 
ly wrong, I feel constrained, although they are not from the Fifth cir- 
cuit, to follow them. 

The cases referred to are U. S. v. Sischo (C. C. A.) 270 Fed. 958, 
and U. S. v. Hana (C. C. A.) 276 Fed. 818. Both cases involved an 
effort to collect penalties for failure to manifest under section 2802. 
In the Sischo Case opium was involved, while the liana Case involved 
intoxicating liquors. The Circuit Court of Appeals in those cases held 
that the word "merchandise," as defined in section 2809, was limited 
hy section 2766 to goods "capable of being imported," and that that 
limiting phrase excluded goods which, under the circumstances of a 
particular case, could not be legally imported. 

While I base my décision that the manifest statute has no applica- 
tion to this case, on the authority of the two cases cited above, and hâve 
not undertaken to détermine the matter from abstract reasoning for my- 
self, I think it proper to say that I do not share the appréhension of 
the government that that interprétation will unduly hamper the customs 
service, or prevent its proper administration, because the only efifect 
of that ruling would be to deny to persons who hâve prohibited goods 
in their possession the right to protect them by manifest, and to sub- 
ject ail prohibited goods to seizure, unless under the statute (section 
2775 [Comp. St. § 5471]) they are reported, or under some other cus- 
toms régulation they are properly accounted for. 

Upon the authority of thèse cases I hold that the government's libel 
fails, since the manifest statute as there construed has no application 
to the liquors in question, which under the facts plainly were not ca- 
pable of being imported into the United States. 

[1] It does not follow, however, that the claimant should hâve an 
order for the surrender to him of the liquors, for there are other con- 
sidérations which hâve worked a forfeiture of his title to the liquors, 
and eflfectually prevent him from repossessing himself thereof. Thèse 
considérations are the following: 

Rev. St. § 2775 (Comp. St. § 5471), provides that the master of any 
vessel, having on board distilled spirits or wine, shall within 48 hours 
after his arrivai report in writing the quantity and kind of spirits and 
wine on board the vessel, and in default thereof he shall be liable to 
a penalty of $500, and any spirits omitted to be reported shall be for- 
feited. The statute, while plainly designed to apply to différent circum- 
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Stances and conditions than those now existing, lias not been repealed, 
and the failure of the master to report thèse liquors has under this stat- 
ute worked a forfeiture of them. 

In addition, I think that the failure of the master to manifest or re- 
port thèse goods, taken with the other facts and circumstances in the 
case, is suflficient to support the inference that the possession of them 
was at the time and under the circumstances unlawful, and that they 
hâve by reason thereof become forfeited, and this whether it be re- 
garded, as the district attorney contends, that the smuggling statutes 
are still applicable to imported liquors, or whether the matter be gov- 
erned by the prohibition laws passed under the authority of the Eigh- 
teenth Amendment. 

It is my opinion, and I hâve so held in U. S. v. One Paige Auto- 
mobile (D. C.) 277 Fed. 524, that the prohibition statutes with référence 
to importation, transportation, and possession are complète and com- 
prehensive, and that they hâve occupied the entire field, both as to 
penalties and forfeitures, excluding the opération of the customs 
statute therefrom where intoxicating liquor is concerned. 

[2] Certainly the possession by the master under the circumstances 
in this case disclosed constitutes unlawful possession within the terri- 
torial limits of the United States, within the meaning of the prohibi- 
tion laws, and is sufficient to worlf a forfeiture of the liquors; but, if 
mistaken in this, and it be contended that the customs laws apply, I 
am of the opinion that the law was correctly stated in United States v. 
Caminata (D. C.) 194 Fed. 903— that as to prohibited articles the of- 
fense of smuggling is complète when, though they hâve not been un- 
loaded from the ship, they hâve been brought into the territorial waters 
of the United States. It is my opinion, therefore, and I will so h«ld, 
that the claim of the master for the return of his liquors be denied. 

As to the penalty of $935 assessed and collected from him, it ap- 
pears from this opinion that said penalty was wrongfully collected, and 
that the only penalty which the government had a right to collect was 
that provided in Rev. St. § 2775 to wit, $500; but order upon this 
matter will be withheld until the court has received authorities as to the 
right of the court to order a return of this money, and the right of the 
government to proceed for the collection of the penalty of $S0O as pro- 
vided by statute. The case will also be held open to permit the govern- 
ment, if it is so advised, to amend its libel as to the ground of for- 
feiture. 

On Rehearing. 

The United States having, on motion for rehearing, called to the 
attention of the court the fact that the Circuit Court of Appeals for 
the Fifth Circuit, in causes No. 3800, United States v. Santini, and 
No. 3805, United States v. W. H. Lowe, 279 Fed. 534, has declined to 
follow the cases of United States v. Sischo, 270 Fed, 958, and United 
States V. Hana, 276 Fed. 817, and has, on the contrary, held that in- 
toxicating liquors are subject to manifest, and to the penalties and for- 
feitures provided for failure to manifest : 

[3, 4] So much of the previous opinion rendered herein as accepts 
the authority of the Sischo and Hana Cases is withdrawn, and upon the 
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authority of the opinions of the Fifth Circuit above referred to it is 
held that the United States will be entitled to Judgnient of forfeiture 
and condemnation, not only under the prohibition statutes, but under 
section 2899, Rev. St. (Comp. St. § 5506), and that the prayer of the 
claimant for the return to him of the penalty exacted by the coUeetor 
of custcms at the port of Galveston will also be denied. 
Let a decree be drawn in accordance vvith this opinion. 



UNITED STATES v. TWO HUNDRED AND FIFTY-FOUR BOTTLES OF 
INTOXICATING LIQUOR. 

(District Court, S. D. Texas, at Houston. May 4, 1922.) 

No. 458. 

1. Intoxicating liquors (^=3247— Unreported liquor not subject to forfeiture where 

manifested. 

Manifesting intoxicating liquor as "ship's stores," under Rev. St. § 
2809 (Comp. St. § 5506), and their surrender to the custonis bfficers did 
not render thera subject to forfeiture under National Proliibition Act, tit. 
2, §1 3, 6, and 26, though they shonld hâve been reported undèr Rev. St. 
§ 2774 (Corap. St. § 5470). 

2. Intoxicating liquors i@=s247— Possession of intoxicating liquor on United States 

siiip ground for forfeiture under Prohibition Act. 

Possession of intoxicating liquors on the high seas by captain of a 
vessel owned and operated for tiie account of t]je United States Shlpping 
Board Emergency Fleet Corporation was illégal, and they were subject to 
forfeiture under the National Prohibition Act, tit. 2, §§, 3, 6, 26; the 
shlp being a part of the territory of the United States. 

Ivibel of information fîled by the United States to seize two hundred 
and fifty-four bottles of intoxicating liquor. Libel sustained, and judg- 
ment for forfeiture and condemnation. 

D. E. Simmons, U. S. Atty., of Houston, Tex. 

W. E. Price, of Galveston, Tex., for claimant. 

HUTCHESON, District Judge. This is a libel of information filfd 
by the United States attorney on behalf of the government to forfeit 
254 bottles of liquor brought into the port of Galveston on or about the 
8th day of April, 1922, on the steamship Mount Evans, a vessel owned 
"by and operated for the account of the United States Shipping Board 
Emergency Fleet Corporation. The libel seeks to forfeit under sec- 
tions 3, 6, and 26 of title 2 of the National Prohibition Act (41 Stat. 
305). 

The claimant, Capt. A. A. Johnson, master of the vessel, files a claim 
for the liquor, asserting that he had the légal right to possess liquors 
aboard his vessel outside of the three-mile limit, and that, by manifest- 
ing the said liquor as "ship's stores" at the port of Galveston, he has 
relieved himself of the opération of the National Prohibition Act while 
in the harbor. If the possession of the liquors by the captain was un- 
lawful prior to his entering the harbor, then clearly the manifest of 

ji@=)For other cases see same toplc & KEY-NUMBER in ail Key-Nurabered Dlgests & Indexes 
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them cannot relieve tlie illegality; while, if that possession was lawfal, 
I think it equally clear that though goods not capable of importation 
are not required to be manifested under section 2809, Revised Statutes 
being Gomp. St. § 5506 (see opinion this day filed in United States v. 
Thirty-Six Cases of Intoxicating L,iquor, etc., 281 Fed. 243), the captain 
could hâve reported thèse liquors under Rev. Stat. § 2774 (Comp. St. 
§ 5470), and saved their forfeiture. 

This being so, I am not impressed with the argument of the govern- 
ment that the manifesting of the liquors as "ship's stores," even though 
they were not such, would convert a lawful into an unlawful posses- 
sion, sîïrèe thè manifest of articles lawfully held on the high seas, but 
not capable of importation into the United States, has but one purpose, 
that of digclosure or surrender to the custody of the customs officers 
of the articles while in port. Such purpose is effectually served by the 
report or manifest of the articles, no matter under what name or in 
what way reported. 

[1] In what is said it is not meant to at ail discuss the efïect of a 
manifest of excessive sea stores, as thèse are controlled by différent 
statvites,, and the libel in this case does not présent that question for 
review. It is nierely meant to hold that, from the standpoint of the 
prohibition laws, a légal possession on the high seas remains a légal 
possession !n 'the port, if the liquors, during the time the ship is in 
port, are properly reported and surrendered to the customs officers for 
sealing and -custody. 

[2] Since in this case it is admitted that the master manifested thèse 
goods as ship's stores, and that they were taken into the custody and 
control of the customs officers, and it is not claimed that there was any 
effort to unlawfully land or distribute the goods in the United States, 
the sole question for décision is : 

"Ilad the master the right to the possession of the goods on shlpboanl on 
Ihe high seas, and was this possession a violation of the National Proliililtion 
Aft?" 

That it was a violation of such act, and that for such violation the 
liquors hâve become forfeited to the United States, I think clear. The 
Eighteenth Amendment provides : 

"After one year from the ratification of this article the manufacture, .sale, 
or transportation of intoxicating liquors within, the importation thereof into, 
or the exportation thereof from the Tlnited States and ail territory subject to, 
the, jurisdiction thereof for beverage purposes is liereby prohibited." 

Section 3 of title 2 of the Volstead Act (National Prohibition Act) 
provides : 

"No person shall, on or after the date when the Eighteenth Amendment 
to the Constitution of the United States goes ino effect, manufacture, sell, 
liarter, transfer, import, export, deliver. furnish or possess any intoxicating 
liquor except as authorized in this act, and ail the provisions of this act 
.shall be liberally construed to the end that the use of intoxicating liquor as a 
l)everage may be prevented." 

It is admitted that thèse liquors were held owned, possessed, and 
carried by the master on the ship Evans for beverage purposes, and, if 
the ship was a part of the territory of the United States, clearly his act 
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was a violation of the law. That question I think, is settled in United 
States V. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, 37 L. Ed. 1071, in 
which the court stated (150 U. S. on page 260, 14 Sup. Ct. 113, 37 
L. Ed. 1071), referring to vessels on the high seas: 

"AU of them, * * ♦ so far as transactions had on board are concerneû, 
are rteemed to be within the coimtry of their owners. Constructively they 
constitute a part of the territory of the nation to vvliioh the ovvners belong." 

Again, in the same case (150 U. S. on page 264, 14 Sup. Ct. 115, 37 E. 
Ed. 1071), quoting from a mémorandum to Mr. Webster, while Secre- 
tary of State, in a letter to Lord Ashburton, in 1842 : 

"It is natural to consider the ve.ssels of a nation as i)art.s of its territory, 
tliongh at sea, as the state retains its jurisdiction over tliem." 

Again (150 U. S. on page 265, 14 Sup. Ct. 115, 37 L. Ed. 1071). 
quoting from same authority the court said: 

"But nevertheless the law of nations, as I hâve stated it, and the statutes 
of governments founded on that law, as I hâve referred to them, show that 
enlifïhtened nations, in modem times, do clearly hold that the jurisdiction 
and laws of a nation accompany lier ships not only over the high seas, but into 
ports and harbors, or wheresoever else they may be wa ter-borne, for the 
gênerai purpose of governing and regulating the rights, dutles, and obliga- 
tions of those on board thereof, and that, to the estent of the exercise of this 
iiu-iHdiction, thev are considered as parts of the territory of the nation her- 
self." 

From this it follows that the libel of the government must be sus- 
tained, and that the government should hâve judgment for forfeiture 
and condemnation. 



UNITED STATES v. CLEVELAND. 

(District Court, S. D. Alabama. May 18, 1922.) 

1. Indictment and information <S:=}I25(3)— Différent offenses cannot be charged in 

single count. 

A count in an indictment, charging that défendant did unlawfuUy 
manufacture, sell. barter, transport, deliver, furnish, and possess intoxi- 
cating H(|uors. hcld bad as charging a nuniber of différent offenses for 
whleh différent pennlties are preKcribed bv National Prohibition Act Oet. 
28, 1919, tit. 2, § 29. 

2. Intoxicating liquors <g=3222— Requisites of indictment for possession of liq- 

uor. 

National Trohibition Act Oct. 2S. 1919, tit. 2, § 3, makes it an offense to 
possess liquor, "except as authorlzed by this act." Section S3 provides 
that pos.sesslon of llqnor by any lierson "'not legally permitted under this 
tltle to possess li(|uor shall be prima faele évidence" that it Is kept for an 
illégal purposi^ : but it further provides that it shall not be unlawful to 
possess liquor in one's iirivate dwelling for the personal eonsumiition of 
the owner and bis fanilly, Ifeld, that It is not sufticient in an indict- 
ment for unlawful possession to allège merely possession of liquor by de- 
fendant and lus intended use thereof as a beverage. 

3. Intoxicating liquors <@=207, 208— Indictment for unlawful possession must al- 

lège time and place. 

Under National Prohibition Act Oct. 28, 1910, tit. 2, § 32, providlng that 
in an indictment It shall not be necessary to include any négative de- 

^=:5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fensive allégations, but it shall be sufficient to state tUat tlie act charged 
was "then and there" unlawful, an indlctment for unlawful possession of 
liqubr must allège the tlme and place. 
4. Intoxicating liquors <@=»224 — Burden of proving lawful possession on défend- 
ant only in civil action not in criminal prosecution. 

The provision of National Prohibition Act Oet. 28, 1919, tit. 2, § 33, that 
"the burden of proof shall be upon the possessor in any action conceming 
the same to prove that such Uquor was lawfuUy acquired, possessed and 
used," applies to civil actions, and not to criminal prosecutions. 

[Ed. Note. — For other deflnitlons, see Words and Phrases, First and 
Second Séries, Action — Action at Law.] 

Criminal prosecution by the United States against Thomas Cleveland. 
On demurrers to indictment. Demurrers sustained. 

Aubrey Boyles, U. S. Atty., o£ Mobile, Ala. 
Francis J. Inge, of Mobile, Ala., for défendant. 

ERVIN. District Judge. In this case there are two questions, pri- 
marily presented by the demurrers, on which I base my ruling, one 
question to each count of the indictment, which indictment contains 
only twa counts. The first count charges that — 

"Thomas Cleveland did unlawfuUy manufacture, sell, barter, transport, de- 
liver, furnish, and possess certain Intoxicating liquors, which were then and 
there pr.ohibited and unlawful." 

The second count charges the same défendant — 
"did unlawfully hâve and possess, to wit, 33 half plnts of illicit Uquor in- 
tended for use in violation of title 2 of the National Prohibition Act passed 
October 28, 1919 ; that is to say, intended for use as intoxicating beverages,, 
which was then and there prohibited and unlawful." 

While there are varions grounds of demurrer to each count of the 
indictment, I b^se my ruling on one question as to each count. As to 
the first count of the indictment objection is made that the count 
charges the défendant with several sépara te offenses, as to which the 
provisions of the National Prohibition Act provide differing punish- 
ments. The objection to the second count is that the charge is that the 
liquor possessed by the défendant was intended for use in violation of 
title 2; of the JProhibition Act, without declaring what particular pro- 
hibited use under said act was intended, and further that the manner 
in which the possession of the liquor by défendant is alleged states na 
légal offense, in that no particular place where it was possessed is al- 
leged. 

In order to call attention to the spécial language used in the various 
questions which I am called upon to construe in the National Prohibi- 
tion Act (41 Stat. 305), I hâve italicized certain words in the various 
quotation's which I am making f rom the act, so as to bring out the 
emphasis which I give to thèse words in the act. As much of section 
3 of the National Prohibition Act as necessary to quote reads as fol- 
lows: 

Title 2, section 3: "No person shall on or after the date wlien the Kighteenth 
Amendment to the Constitution of the United States goes luto effect, manu- 
facture, sèll, barter, transport, Import, export, deliver, furnish or possess any 
liitoxioating liquor except as mtthorized in tMs act, and ail the provisions of 

®=»Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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this act shall be llberally construed to the end that the use of intoxicating 
liquor as a beverage may be prevented." 

Section 29 reads as follows: 

"Any i)ersoi) who manufactures or sells liquor in violation o£ this title shall 
for a firb-t offense be flned not more than $1,000, or imprisoned net exceeding 
six months, and for a second or subséquent offense shall be flned not less than 
.$200 nor more than $2,000 and be imprisoned not less than one month hor 
more than flve years. 

"Any person violating the provisions of any permit, or who makes any false 
record, report, or affldavit requlred by this title, or violâtes any of the pro- 
visions of this title, for which offense a spécial penalty is not prescribed, shall 
be flned for a flrst offeitse not more than $500 ; for a second offense not less 
than $100 nor more than $1,000, or be imprisoned not more than ninety days ; 
for any subséquent offense he shall be flned not less than $500 and be Im- 
I^risoned not less than three months nor more than two years." 

[ 1 ] It will be noticed that, while section 3 déclares the offense, sec- 
tion 29 provides the punishment therefor, and when we examine section 
29 we fînd that for the manufacture or sale of liquor the punishment 
for the first offense shall be a fine not exceeding $100 or imprisonment 
not exceeding six months, while for the other ofïenses, such as trans- 
porting, importing, exporting, delivering, furnishing, or possessing in- 
toxicating liquors, the first ofïense is punished by a fine of not exceed- 
ing $500, without any provision by which imprisonment can be im- 
posed, and the second ofïense may be punished by not less than $100 
nor more than $1,000 or by imprisonment not more than 90 days, and 
for any subséquent ofifense may be tîned not less than $500 and by im- 
prisonment not less than three months nor more than two years. 

It will thus be noticed that the punishments provided for making and 
selling liquor are entirely différent from those for the other ofïenses 
enumerated in the act, not only for the first ofïense, but a second or 
subséquent ofïense. If the jury render a verdict of guilty under the 
first count of the indictment, which includes the charge of making and 
selling, as well as of transporting, delivering, furnishing, and possessing 
liquors, how can the court properly impose a punishment because the 
court has no way of ascertaining whether the conviction was for the 
ofïense of making or selling liquor or on the other charges. 

Leaving out of view at présent the f act that the ofïenses are différent, 
and looking merely to the question of punishment as provided by law, 
I feel that I must sustain the demurrer, because I would hâve no way 
of determining the fact what offense I would be imposing punishment 
for. It is urged upon me that section 32 of the act covers the question. 
It reads as follows: 

"In any affidavit, information, or indictment for the violation of this act, 
separate offenses may be united in separate counts and the défendant may be 
tried on ail at one trial and the penalty for ail offenses may be Imposed. It 
shall not be necessary in any affidavit, information, or indictment to give the 
name of the purchaser or to include any défensive négative averments, but it 
shall he sufficient to state that the act complained of was then and there 
lirohlbited and unlawful, but this provision shall not be construed to preclude 
the trial court from directlng the furnishing the défendant a bill of particu- 
lars when it deems it proper to do so." 

In reading this section I find authority for the indictment to contain 
as many separate counts as offenses may hâve been committed, but each 
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offense should be charged in separate counts though they may ail be 
tried at one time. This certainly gives no authority to write more thau 
one offense in one count, but if the act is controlling requires a sepa- 
rate count for each offense. 

[2] I corne how to consider the objection to the second count where 
the charge is the possession by the défendant of 33 haif pints of illicit 
liquor intended for use as intoxicating beverages. Hère we will need 
to consider, with sections 3 and 32 above quoted, section 33, which 
reads as follows: 

"After Februury 1, 3920, the possessloû of liqiiors by any pérson not Icf/allp 
permitted wnder this title to possess liquor shall be prima faeie évidence that 
such liquor is kept for the purpose of belng sold. V>artereri, excbahged, given 
away, furnished, or otherwise disposed of in violation of the provisions of 
this title. Every person legally permitted under this title to hâve liquor shall 
report to the commissioner within ten days aftei- the date when the Eighteenth 
Amendaient of the Constitution of the United States goes into effect, the Idnd 
and amount of intoiicating liquors In his possession. But it shall not be un- 
lawful to possess liquors in one's prlvate dwelling while the same is oceupied 
and used by him as his dwelling only and such liquor need not be reported, 
provided such liquors are for use only for the Personal consumption of the 
ovraer thereof and his family residing in such dwelling and of his bona fide 
guests when entertained by him therein ; and the burden of proof shall be 
upon the possessor in any action concerning the same to prove that such liquor 
was iawfuUy acquired, possessed, and used." 

We find hère an express récognition of the right to hâve and con- 
sume liquors in one's home. Notice that in the two sections forbidding 
the possession of liquors the languàge is qualified. In section 3, "Or 
possess any intoxicating liquor except as authorized in this act;" while 
in section 33 it is, "The possession of liquors by any person not legally 
permitted * * * shall be prima facie évidence," etc. 

So the possession of liquors in the home is both "authorized" and 
"permitted" by the act, and so is its use there as an intoxicating béver- 
age, for section 33 says: 

"Provided such liquors are for use only for the persoual consumption of the 
owner thereof and his family," etc. 

In the face of this provision, is it sufficient to allège in the indictment, 
as hère, merely the possession of the liquor by défendant and his in- 
tended use thereof as a beverage? 

[3] It is urged that section 32, above quoted, says it shall not be nec- 
essary for the indictment to include any défensive négative averments. 
However, the section does not stop there ; it continues : 

"But it shall be sufficient to state that the act oiimplaiued of was then and 
there prohibited and unlawful." 

What was meant by "then and there," unless it was the time and 
place when the liquor was possessed by défendant? Must not the in- 
dictment then State this time and place? If so, this would not be a 
négative or défensive averment, but a positive one. As long as the act 
recognizes the right of possession and use at certain places, and makes 
such possession illégal only at other places, then an indictment, to be 
sufficient, should state a time and place where the possession was illégal. 

I am asked what fîeld should be given the concluding words of sec- 



UNITED STATES V. CLEVELAND 253. 

(281F.) 

tion 32, permitting the court to order a bill of particulars. I caniiot 
anticipate ail the cases in which it might be ordered, but one instance 
is sufficient. Should a défendant be charged with several sales near the 
same time, a bill of particulars could be ordered to identify the sale in- 
tended to be prosecuted. 

[4] I am also asked what is the meaning of the concluding words 
of section 33 : 

"And the burden of proof shall be upon the possessor in any action con- 
cerninif the mme to prove that sueh liquor was lavvfully acquh-ed, posgessed, 
and used." 

In the first place, the word "action" is not ordinarily used to in- 
dicate a criminal prosecution. Certainly Congress knew the différence 
in the words, for we find the word "prosecution" correctly used in 
several places in the act, viz. : In section 2 of title 2 it is twice used. 
In section 29 it is said : 

"It shall be the duty of tlie prosecutlng offlcer," etc. 

In section 30: 

"But no natural person shall be prosecuted," etc. ; "but no persoM shall be 
exeicpt from prosecution and punishment." 

In section 31 •; 

"And pro.secution for such sale or delivery," etc. 

The word "action" has been correctly used in at least three places in 
the act to in'dicate a civil suit. In section 20 it is several tinies used : 

"Any person who shall be in.iured * * * shall hâve a rifjht of action 
against," etc. ; "the * * * right of action given by this section. » * * 
Such action may be brought," etc. 

Section -22,: 

"An action to enjoin any nuisance deflned in this title may be brought," etc. 

Section 35 : 

"The CommiSsioner, with the approval of the Secretary of the Treasury, 
may compromise any civil cause arising under this title before bringing action 
in court; ànd with the approval of the Attorney General he may compromise 
any such cause after action thereon has been commenced." 

A hasty glance over the act has disclosed thèse uses of the terms ; 
there may be others, but thèse are sufficient to show that Congress 
correctly understood and used the words "prosecution" and "action" in 
their ordinary way in the act. The instances quoted also show that 
Congress understood there would be occasion for civil actions to arise 
under the provisions of the act. 

The last sentence in section 25 is : 

"The property seized on any such warrant shall not be taken from the 
offlcers seizing the same on any writ of replevin or other like process." 

In my judgment this was the kind of action Congress had in mind 
when it wrote the concluding words of section 33, viz. : 

"And the burden of proof shall be upon the possessor ip any action con- 
eerning the same to prove that such liquor was lawfully acquired, possessed 
and used." 
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]t vvas not putting the burden on défendant in the criminal prosecu- 
tion, but in a civil action. This is clearly shown by the words "con- 
cerning the same," following the word "action." How could a crimi- 
nal prosecution against one for having in his possession intoxicating 
Hquors be construed to be an action "concerning the same"? A suit 
or action to try the title to, or right of possession of, the liquors would 
be an action concerning the same, but a criminal prosecution would 
not be. 

The demurrers will be sustained. 



THOMAS A. EDISON, Inc., v. WATERBURY BATTERY CO. 

(District Court, D. Conneeticut. May 9, 1922.) 
No. 1518. 

1. Patents ig=a328— 1,167,499, daim I, for improvement in primary batteries, 

held not anticipated and Infringed. 

The Holland patent, No. 1,167,409, claini 1, for an improvement in 
primary batteries, ttie novel feature of wliieli vvas a ribbed zinc plate con- 
structed go us to retaln Its shape, while a greater proi)ortion of the métal 
was consumed than in ordinary batteries, held not anticipated by prior 
patents, nor by defendant's prior plates, so as to disclose invention, and 
not to show estoppel by reason of fallure to complain of the manufacture 
of defendant's prior plate, and also held infringed by defendant's later 
plate, applying the ribbed construction to a eylindrical form. 

2. Patents <§;:;? 1 18— Disclosure need make invention clear only to one skilled In 

the art. 

The spécification of a patent is directed to those skilled in the art, and 
the disclosiire is suriicient if it makes the invention clear to one so skilled, 
although to a layinan the spécification may need explanation. 

3. Patents <g=s>328— 1,061,541, clalms I and 5, for Improvements In primary bat- 

teries, held valld, but not infringed. 

The Hudson and Elmes patent, No. 1,061,.541, claims 1 and 5, for im- 
provement in primary batteries, the distlnguishlng feature of which was a 
dépression in the zinc plate, which would become a hole in the plate as 
the latter was eaten away, so as to glve wamlng of the necessity for 
procuring a new plate, held not anticipated, but not infringed by defend- 
ant's plate, where perforations appeared at the bottom of the plate where 
it was thinnest, after which the body of the plate was eaten away up- 
wardly. 

In Equity. Suit by Thomas A. Edison, Inc., against the Waterbury 
Battery Company, for infringement of two patents. Decree for plain- 
tïS as to the first patent, and bill dismissed as to the second patent. 

J. Edgar Bull and George F. Seuil, both of New York City, for plain- 
tiff. 

C. A. L. Massie, of New York City, Francis T. Reeves, of Water- 
bury, Conn., and Christian M. Newman, of Bridgeport, Conn., for 
défendant. 

THOMAS, District Judge. This is a suit for an injunction and ac- 
counting, based upon an alleged infringement of claim 1 of letters pat- 
ent No. 1,167,499, issued January 11, 1916, to Walter E. Holland, for 

iS=>For other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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an improvement in pi"imary batteries, and of daims 1 and 5 of letters 
patent No. 1,061,541, issued May 13, 1913, to Elisha E. Hudson and 
Devereux Elmes, also for improvements in primary batteries. Both 
patents hâve been assigned to the plaintiff. It seems to be advisable to 
discuss thèse patents separately, although it is alleged that the battery 
manufactured by the défendant infringes both patents. 

The Holland Patent. 

The spécification of this patent says the invention — • 

"relates to improvements in primary or voltaic batteries o( that elasa in 
wliich the négative électrode consista In a plate of oxide of copper or other 
(lepolarizing agent, and the positive électrode consists of u plate or plates of 
zinc." 

Claim 1 is as foUows : 

"In a primary battery, a snbstantially homogeneous zinc électrode plate 
havlng its edges thickened to preveut réduction in effective area during the 
opération of the battery, and having strengthening rilis extending from said 
thickened edges across said plate integrally therewith, substantially as de- 
scrlbed." 

The application for this patent was filed December 8, 1909, and the 
patent wslS issued January 11, 1916. It describes a primary battery; 
that is to say, a device by which a current of electricity is obtained by 
the "burning of zinc as a fuel."' In a glass jar, filled with solution, call- 
ed the electrolyte, are suspended in spaced relation two électrodes, the 
positive and the négative, in the form of plates made up of metals. 
The négative électrode consists of a plate of oxide of copper, or other 
depolarizing agent, and the positive électrode consists of a plate or 
plates of zinc. The electrolyte is a solution of caustic soda, which con- 
sumes or "eats" the zinc when the circuit is completed. The copper 
oxide plate is not consumed in the opération of the battery, and does 
not change its shape. Its chemical composition, however, changes. 

As zinc is the fuel which is consumed in a battery, a certain amount 
must be burned up for every ampère hour of current produced, and this 
amount is a fixed and known quantity. It appears from the record 
that it is essential that more zinc than this amount must be put into 
the plate, because at the end of the useful life of a battery there must 
still remain a zinc plate large enough in area so as not to throttle the 
fiow of current. This excess of zinc in properly designed plates was, 
prior to HoUand's invention, from 60 to 70 per cent, of the total zinc 
which is présent. 

The alleged improvement of Holland consists in so designing the posi- 
tive plate that the full amount of its active surface is maintained down 
to the end of the discharge with a much smaller percentage of zinc in 
excess of the theoretical amount, or to greatly increase the size of a 
plate while only slightly increasing its weight. This Holland accom- 
plished by forming the positive plate or plates with an intégral flange 
or rib upon its surface, or a plurality of such ribs, whereby it becomes 
possible to make the body of the plate much thinner than it wouid other- 
wise hâve to be in order to maintain its shape after it has been con- 
siderably consumed. In other words, the gist of the Holland invention 
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is, not the adding of ribs to an old zinc plate, but, on the contrary, to 
obtain a given amount of useful work with the minimum amount of 
zinc in the plate, and this object is obtained by making the plate thin- 
ner between the ribs and thicker where the rib is placed. 

Referring to the spécification, it is found that the électrode plate de- 
fined by the claim in suit has ribs or flanges formed preferably in the 
side nearest the négative plate, thèse ribs or flanges extending adjacent 
to the lower edge of the plate, and, preferably, extending also adjacent 
to the side edges and upper edge of the same side of the plate. Pref- 
erably, also, the plate is formed with a vertical strengthening rib mid- 
way between the side flanges, and with a horizontal strengthening rib 
about midway between the upper and lower horizontal flanges. The 
spécification continues (page 2 of the patent, lines 43 to 45, inclusive) : 

■'It i.s, however, ol)vioi]s Ihat a différent number of strengthening ribs may 
be employett, if desired, spaced in a différent manner." 

The défenses are: (1) Lack of patentable novelty and invention, 
by reason of varions prior patents and other printed publications in 
évidence; (2) anticipation of the patent by défendants' "W. B. Co." 
zincs; (3) invalidity because of insufficient disclosure with respect to 
preventing réduction in efliective area ; (4) noninf ringement ; and (5) 
estoppel in favor of defendant's ribbed zinc cylinders, by reason of 
plaintifï's failure throughout a long period to complain of defendant's 
ribbed "W. B. Co." électrodes. 



1. Anticipation by Prior Patents, 

[1] The question of anticipation by prior patents and printed pub- 
lications may be easily disposed of . The question presented is whether 
or not the patents and prior publications describe a zinc or any other 
électrode having thickened edges and strengthening ribs to prevent 
réduction in effective area during the opération of the battery, keep- 
ing in mind that the body of the plate is made thinner than it would 
otherwise hâve to be in order to maintain its shape after it has been 
considerably consumed. A careful perusal of the. patents and printed 
publications introduced in évidence fails to bring out anything to show 
that it was ever intended, before HoUand's invention, to produce the 
zinc électrode as called for by the claim in suit. True, there hâve been 
plates described, the edges of which hâve been thickened; but there 
is nothing of record which convinces me that any one ever had the pat- 
entee's purpose in mind in applying thickened edges to électrode plates. 
Unless there can be found in the prior, patents and publications in- 
structions on hovf to economize zinc without impairing the capacity 
and performance of the battery, it follows that the prior patents and 
publications would not anticipate Holland's invention. A careful ex- 
amination of ail such as are in évidence satisfies me that there is no 
such disclosure therein made as appears in the Holland invention, and 
I therefore conclude that there is no anticipation of, Holland in the 
prior patents. 
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2. Anticipation by Defendant's "W. B. Co." Plates. 

It does not seem to be necessary to consider the testimony relating 
to the date when the "W. B. Co." plate was first put on the market, 
nor the date of the invention, as it obviously is not an anticipation of 
the Holland patent, there being no question but that the "W. B. Co." 
plates hâve so much zinc in them that, even without the ribs, there 
would be no réduction of effective areâ during opération of the battery. 
This disposes, also, of the question of lâches and estoppel. Defend- 
ant's Exhibits G and D convince me that Schoenmehl hever thought 
of making the body of the plate thinner than it would otherwise bave 
to be in order to maintain its shape after it bas been considerably çon- 
sumed. ' ' ■ 

3. Invàlidity Because of Insufficient Disclosure. 

[2] The disclosure of the Holland patent with respect to preventing 
réduction in effective area makes the invention clear to one skilled in 
the art, although to a layman the spécification may need explanation. 
The law is, how^èver, clear on the proposition that the spécification of 
a patent is directedto those skilled in the art. In my opinion, any one 
skilled in the art, having before him the Holland patent, and desiring to 
design the plate defined by the claim in suit, could do so without difïî- 
culty, after having first decided as to the ampère hours to be obtained. 

4. Infringement. 

Thus we are led to the question of infringement. Défendant bas 
initially manufactured plain plates, which were in time crowded out 
by: the "W. B- Co." flat électrodes. The électrodes which now consti- 
tute its principal manufacture, and which hâve gone into extensive use, 
and as to which the charge of infringement in this suit is limited, are 
cyhndrical plates, like Plaintiff's Exhibit 4. This cylindrical plate is 
made by casting, and is therefore homogeneous. It appears that its 
lower horizontal edge is thickened, and there are also strengthening 
ribs extended from the lower thickened edge across the plate, intégral 
therewith. The strengthening ribs extend up from the bottom rib, and 
are thickest at the bpttom rib, and then are gradually reduced in trans- 
verse cross-section until they merge into the upper part of the plate. 
The plate itself is thickest at its upper horizontal edge, it being reduced 
gradually toward and to the bottom rib. If Plaintiff's Exhibits 3 and 
4 are compared »s to weight, it is found that in Exhibit 3 the excess 
of zinc is approximately 59,8 per cent., while in Exhibit 4 the excess is 
only 40 per cent. The 59.8 per cent, excess is very close to the 60 or 
70 per cent, excess, which Holland points out in bis patent as being the 
excess found in well-designed cells prior to his invention,., The ex- 
cess of 40 per cent, in Plaintiff's Exhibit 4 is, on the otlier han,d, very 
close to the illustrative example at the top of page ? of the Hol- 
land patent, which, translated, gives 39 per cent, as the excess when his 
invention is usçd. 

The f act that' claim 1 of this patent caUs for a plate having thickened 
edges, while defendant's plates hâve only one thickened edge (the hori- 
281 F.~17 ■ ■ ■ - ■ ' 
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zontal bottom edge), in no way avoids in fr ingénient, as it is obvions 
that défendant has applied the teàchings of thfe Holland patent to a 
cylindrical plate, instead of to a flat plate. Defendant's allégation that 
the strengthening ribs in Exhibit 4 do not exteûd across the plate 
does not merit, in my opinion, serions considération. No question but 
that the strengthening ribs extend in a direction transversely over the 
plate, and this is what "across" meaiis; the term not being confined to 
a strengthening rib which exten(;ls from edge to edge. 

For the reaspns given, it is held that claim 1 of the, Holland patent 
is inf ringed by ;def endant's zincs like Plaintiff's Exhibit 4. 

The Hudson and Elmes Patent. 

This invention also relates to primary batteries, and its obîect is to 
provide an électrode plate for such batteries which willfurnish means 
for giving advance indication to the user of the approaching exhaus- 
tion of thé plate, so that he may be prepared toi rénéw the same. The 
indicating means consists in forming a small dépression in the side of 
the positive plate farthest away from the négative pl^tîé with which it 
coacts in the battery. When the positive plate has been worn sufïicient- 
ly thin by the electrolytic action of the celî it wears through one or more 
holes in the depressed portion of the plate, thereby indicating to the 
user that the plate will hâve to be renewed shortly. 

The claims in issue read as follows: 

1. "In a primary battery, a positive plate having a dépression of small 
area on the side farthest away from the négative; elçment wlth, which it 
eoacts, for indicating the approaching necessity for renewal, substantially as 
described." 

5. "In a primary battery, a removable positive plate having a small por- 
tion thereof of redueed thlckness, In which portion the plate is adapted flrst 
to wear through in the opération of the battery to indicate a predetermined 
extent of consumptlon of the plate, substantially as described." 

The défenses to this patent are: (1) Lack of patentable novelty and 
invention by reason of varions prior patents, including anticipa- 
tion by the patentée Holland, above mentioned, and by plàintiflf's prior 
public use and sale of the Holland zinc; (2) anticipation by defend- 
arlt's "W. B. Co." zincs ; (3) noninf ringement ; (4) estôppel by reason 
ôf plaintiff's f allure over a long period to complairt ,of defendant's "W. 
B; Cb." flat électrodes. 

1 and 2. Anticipation by Prior Patents and "W. B. Co." Zincs. 

[3] Ali of the patents which hâve been introduced in évidence^, tq 
show lacic of patentable novelty and invention relate to arts so foreigri 
to primary batteries that they may be dismissedvwithout discussiop, 
They do not describe devices which predict an eyent, but those which 
indicate the fact that . an eyent has happened. , 

The essence" of the invention described in this patent is that the bat- 
tery man shotild be told in advance wheh the battery js going to fail, 
so that he may; replace it with a new battery before it doès fail. Bear- 
ihg this in riiind, it àppears that the dépression in the side of the bat- 
tery must be such that a small hole will be worn into the side at the 
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dépression before any other part of the plate will be eaten away, and 
the plate will remain intégral for a predetermined time after the hok 
has been formed. 'This being the case, it must be held that the patent 
is net anticipated by the patentée Holland, nor by the plaintiff's prior 
public use and sale, of the Holland zincs. The Holland plates, sold 
prior to tlie invention of Hudson and Elmes, showed no perforations 
until the very end of the useful discharge. Obviously a perforation at 
this State of exhaustion is not of any use as a warning signal. The 
same conclusion is reached with référence to the anticipation of the 
patent by defendant's "W. B. Co." zincs. 

3. Noninfringement and Estoppel. 

In defendant's plate, perforations appear immediately ahove the bot- 
tom rib, as that portion of the plate is the weakest. After thèse perfor- 
ations hâve appeared, the body of the plate is eaten away upwardly, 
The dépression is therefore not such as to permit of the formation of 
a hole in the plate without attacking the body as a whole. In view of 
this fact, I conclude, and therefore hold, that claims 1 and 5 of the 
Hudson and Elmès patent, although valid, are not infringed by a plate 
of the type of Plaintifif's Exhibit 4. Such being the conclusion, the 
question of estoppel need not be considered. 

Concluding as Ido that claim 1 of the Holland patent in suit is valid 
and infringed, there may be a decree for the plaintifï upon this claim, 
as prayed for in the bill. Concluding that claims 1 and 5 of the Hud- 
son and Elmes patent are valid, but not infringed, the défendant is 
entitled to a decree in its favor, dismissing the bill as to this patent. 
No costs to either party. 

Ordered accordingly. 



THE GOYAZ (two cases). 
(Ptstrlct Court, S. D. New York. ApHl 26. 1!>22.) 

1. Admiralty <@=»50— Courts <S=3332— Ruies da not authorize court to enforce non- 

maritime contract, or t>)e bringing in of parties whose riglits rest on non» 
maritime contracts. 

Eev. St. § 917 (Comp. St. f 1543), authorizing the Suprême Court to pre- 
scribe rules of practice in the District Courts in equity and admiralty, 
does not confer power to enlarge the Jurlsdiction of such courts, and new 
admiralty rule 56 (267 Fed. xxi), permitting a clairaant or re.spondent to 
bring in any other parties, who may be partly or wholly liable, eitlier to 
libelant or to such claimant or respondent, does not authorize the bringing 
in of a party whose liability, if any, rests on a nonmaritime contract. 

2. Shipping <s=3l2l(l), 123— Liability of ship for damage to cargo of hides. 

A stearnship held not liable for damage to a cargo of pickled hldes, 
exeept as to a small number stored In one corner of a hold, which were 
appareutly damaged by sea water; the damage to others, dlstributed 
throughout the cargo, being due to causes e.xisting when they werp, 
loaded. 

3. Shipping <@=3l 32(5)— Repairs of ship held not to warrant Inference of previbus 

unseaworthiness. 

The fact that extensive repairs were made to a vessel after a voyage 
held not to warrant an infeiepcé that damage to Cîirgo on such! voyage 

isaPor oUier cases se* same topic & KBY-NUMBER In ail' Kéy-Nutnbéred IMgest» & Inâax«« 
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was due to uiiseaworthiness, where the repairs were not made to correct 
defeeta which could hâve caused the damage. 

■ïn Admiralty. Suits by the Central Leather Company and by 
Schmoll Fils & Cie. agâinst the steamship Goyaz. with Thomsen & 
Co., impleaded. Decree for libelant Central Leather Company, and 
dismissed as to Schftioll Fils & Cie. and impleaded rtspondent. 

Purrington & McConnell, of New York City (W,. A. Purrîngton and 
Frank J. McConnell, both of New York City, of coûnsel), for The 
Goyaz. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
Henry D. Potter, and Corning G. McKennee, ail of New York City, 
of counsel), for libelants. 

Burlingham, Veeder, Mâsten & Fearey, of New York City (Charles 
C. , Burlingham, Charles Burlingham, and Cari Stearns, ail of New 
York City, of counsel), for Thomsen & Co. 

WARD, Circuit Judge. Thèse two cases, the first to recover for 
damages to 70,000 wet salted hides belonging to the Central Leather 
Companys and the second for damage to 5,000 wet salted hides belong- 
ing to Schmoll Fils & Cie., were tried together; the only différence 
between them being that in the first case there was an additional claim 
for short delivery of 54 hides, 

: The libelants allège that the hides were shipped on the steamer Goyaz 
at Rio Grande do Sul, Brazil, in good condition, and were delivered at 
New York in bad condition, and they attribute this to contact with sea 
water due to unseaworthiness of the steamer. The answer of the 
claimant of the steamer dénies that the hides were shipped. in good or- 
der, or that there was any short delivery in the case of the Central 
Leather Company's shipment. 

[1] By pétition under the fifty-ninth rûle in admiralty (29 Sup. Ct. 
xlvi), the claimant brought in the shippers of j the hides, ■ Thomsen & 
Cp„ who were also the charterers of, the steamp;:, alleging that they 
had-by express agreement the sole charge of and responsibility for load- 
ing, and that if the hides sustained any damage on thé voyage it was 
due to bad stowage and loading. 

The method of tallying the hides as shipped was very inaccurate, and 
r fînçi that the steamer delivered ail the hides she received. The claim 
for-shortage will therefore be disallowed. ; 

At the trial ail parties admitted that the stowage was usual and prop- 
er. At ail events, there was no évidence whatever that it was not. 
Therefore the pétition will be dismissed as to the, respondents Thom- 
sen & Co., with costs against the claimant. There could be no other 
liability upon their part, except for shipping bad hides, which is no 
concern of the claimant, and a contract of sale not being maritime, the 
court had no jurisdiction whatever of the subject-matter. The hold- 
ers ùf the bills df lading could only recover damages pf Thomsen & 
Co., the. sellers, in an action at law. 

In The Ada, 250 Fed. 194, 162 C. C. A. 330, the Circuit Court of 
Appeals for this circuit held that a contract to be enforced in admirai- 
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ty must be whoUy maritime. It is true that the fifty-ninth rule in ad- 
miralty vvas not there under discussion, btjt. the case of Evans v. 
Steamship Co. (D. C.) 145 Fed. 841, was disapproved. See the cases 
there considered. 

The power of the Suprême Court to enact rules regulating the Dis- 
trict and Circuit Courts was given by section 6 of the Act of August 23, 
1842 (5 Stat. 518), which reads: 

"And be it fiirther enacted, that the Suprême Court shall hâve full power 
and authority, from time to time, to prescrilie, and regulate, and alter, the 
forms of writs and other process to be used and issued in the District and 
Circuit Courts of the TJnited Stateç, and the forms and modes of framing and 
filing libels, bills, answers, and other proceedings and pleadings, in suits at 
common law or in admiralty and in equity pending in the said courts, and 
also the forms and modes of taking and obtainlug évidence, and of obtaining 
discovery, and generally the forms a,nd modes of proceéding to obtain relief, 
and the forms and modes of drawing up, entering, and enrolling decrees, and 
the ïorms and modes of proceéding before trustées appbinted'by the court, 
and generally to regulate the whole practice of the said courts, so as to pre- 
vent delays, and to promote brevity and succinctness in ail pleadings and 
pi'oceedings therein, and to abolish ail imnecessary costs and expenses in any 
suit therein." 

It will be seen from the foregoing that no authority was given to the 
court to enact substantive lawf,'but merely to regulate the practice in 
those courts, and the order of the Suprême Court promulgating new 
Rule 56 (267 Fed. xxi) so reads: 

"It is now hère ordered by the court that the rules of practice for the 
courte of admiralty of the United States this day adopted and establisbed by 
the court be and the sunio are hereby promulgated as sucli to be in force 
on and after Mnrch 7, 1921. 

"December 6, 1920." 

Certainly no intention upon the part of the court to enact substantive 
law can be found in the fifty-ninth. rule, which governs the présent case. 
If such an intention could be discovered in the larger lahguage of the 
new rule 56, which vvent into efifect March 7, 1921, then it cannot be 
construed to take effect retroactively and to apply to this case. Ftir- 
thermore, construed as intending to enact substantive law, it would 
be beyond the power of the court, because it would not be a régulation 
of practice, but would extend the jurisdiction of the District Court to 
include nonmaritime subjects and would deprive third' parties brought 
in of their right to a jury trial guaranteed by the Seventh Amendment 
of the Constitution. 

[2] Thomsen & Co, took 107 dépositions and the claimant 84 dépo- 
sitions in Brazil as to the condition of the hides when shipped and as 
to the circumstànces attending the shipment. They are so absolutely 
contradictory, and so full of obvious exaggerations and inconsistencies, 
that I can come to no satisfactory conclusion from them as to the con- 
dition of the hides when shipped. They should bave been delivered 
well pickled, but in accordance with the usual practice they were pick- 
led again when stowed. Sait was laid on the deck, and then sait put up- 
on each layer of hides and brine ; that is, water from the bay, satur- 
ated with some 26 per cent, ôf sait, was poured from buckets over the 
sait. The hides on each side of the deck were turned up, so as to make 
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a sort of réceptacle to hold the brine in, and there was between the 
outside hides and the skin of the vessel mats, leaving an open space 
of a foot or more. Any of the brine not absorbed by the hides would 
remain in pools, which would gradually leak through to the bilges. 
Pools of brine would not damage the hides at ail, but only take the 
place of any of the original pickle which might hâve seeped through 
them. On the other hand, the water of the Pacific, said to contain but 
5 per cent, of sait, would dissolve the pickle in the hides, permit incip- 
ient putréfaction to develop, and eventually destroy them. A layer of 
.sait was put upon the top of the hides in the upper 'tweendecks, through 
which any sea water f rom the deck would penetrate, but this layer was 
found intact when the hatches were opened upon arrivai at New York. 

The deck and engine room logs of the steamer on the voyage were 
kept m a most orderly way, and they, together with the testimony f rom 
officers and ci'ew of the steamer, satisfy me that the voyage from Rio 
Grande do Sul till the steamer got well past Barbados was entirely 
without incident. From December 12th to 15th, inclusive, and 17th 
and 18th, inclusive, very rough weather was encounteréd, seas f requent- 
ly breaking over the decks and doing damage to cabins, toilets, and 
the crew's quarters. This is a very common occurrence, and should 
not cause in jury to cargo under dock of a seaworthy vessel. It is true 
that there was frequently a good deal of liquid, whether pickle or sea 
water, in the bilges ; but that did no harm, so long as they were kept 
from overflowing. The engine room log shows that on December 17th, 
in the 4 to 8 a. m. watch, a large quantity of water was discovered in 
the bilges of the engine room and of the cross-bunker at the starboard 
side, so that it was necessary to start the bilge pump going. This was 
also found again in the watch 4 to 8 p. m., so that it was necessary to 
bail out the water in the stoke hole with buckets, and to clear the bilges 
of the cross-bunker and to clear the pumps, which were obstructed 
with coal. There was still a large quantity of water in the bilges of 
the stoke hole bunkers in the 8 to 12 p. m. watch, and again in the 4 to 
8 a. m. watch of the I9th. 

As long as the sea water did not overflow the bilges, no harm would 
be done ; but upon arrivai 47 hides were found thoroughly rotten on 
the after starboard corner of No. 2 hold. This was evidently caused 
by sea water, which had risen above the bilges and the tank tops into 
the hold at that point; the steamer being as usual down by the stern. 
For this damage the steamer is liable. This was the only defined spot 
where damage was discovered. If sea water had entered at other 
points, similar damage would bave appeared; on the contrary, the 
other defective hides were found promiscuously throughout the cargo. 
Some 900 hides of the shipment of SchmoU Fils & Cie. were damaged, 
but no agreemeiit was reached as to the amount of damage. In the 
case of the shipment of the Central Leather Company, the surveyors 
agreed upon damage to the extent of 53% P^r cent. The claimant 
contends that this was a mère estimate to fix the amount of the stip- 
ulation to be given for the steamer's release, whereas the libelant insists 
that it was the détermination of the actual damage. The fact that the 
agreement was made February 14th, after the steamer was released 



THE GOYAZ 263 

(281 F.) 

upon filing stipulation for value February 3d, and the correspondence 
between the parties and the testimony satisfy me that the libelant is 
right on this point. 

Putréfaction in a hide is caused by heating, and the indication of 
heating is that the hair can be easily scraped off the hide with a knife, 
especially if the flesh side of the hide shows a pinkish color. From 
that it goes on, if not properly pickled, to red, green, blue, and black, 
which latter colors indicate rottenness. Incipient putréfaction, how- 
ever, does not damage the hide for tanning purposes, unless the loose 
hair carries ofif, not only the epidermis or outside skin, but also the 
grain or corium of the hide, and this cannot be discovered by visual 
examination, but only in the process of tanning. No visual examina- 
tion, either at Rio Grande do Sul or at New York, would disclose it. 
Damage should be ascertained when the hides are delivered, and it 
is the practice to do so. Hair slip, accompanied by pinkish or reddish 
color of the skin, is regarded as proof of damage, and the amount is 
usually agreed upon at the survey. 

Such hides are commercially damaged, because a consignée cannot 
sell them as sound. The allowance he will hâve to make to a purchas- 
er will measure his actual loss. If, however, the consignée intends 
not to sell, but to tan, the hides, he can subsequently ascertain just 
how far the grain of the hide, as distinguished f rom^ the epidermis, has 
been injured. I do not know whether the libelants intended to tan the 
hides themselves, or to sell them to tanners. In the case of the Central 
Leather Company's shipment this makes no différence, because the 
actual damage was agreed upon as 53 ^^ per cent, between the surveyors 
for the leather company, for the ship, and for the underwriters. 

Even if putréfaction has begun to set in, it will be entirely stopped 
if the hide is properly pickled, that is, saturated with water containing 
some 26 per cent, of sait ; and a putrefying hide will not damage the 
hides around it, if they are properly pickled. The fact that the dam- 
aged hides were scattered promiscuously through the cargo, except in 
the one case of the local damage to 47 hides at the after starboard cor- 
ner of No. 2 hold, satisfies me that the defects discovered in the other 
cases existed when the hides were shipped, and were not caused by 
sea water coming aboard during the voyage and dissolving the pickle. 

The bills of lading said nothing about the condition of the hides 
when shipped, but of course they must hâve been in as good condition 
upon shipment as they were on delivery. No one can now say whether 
the real damage to them for the purposes of making leather was as 
great as the amount agreed on ; but this has been covered by the agree- 
ment made between the ship, the libelants. and the underwriters. 

[3] It is argued Ihat, because repairs so extensive as to cost $132,- 
000 were made on the steamer after the cargo was discharged, I should 
infer that she wçis unseaworthy ; but only such repairs as were neces- 
sary to correct defects which would let sea water into the cargo are 
of any importance. Unseaworthiness which caused damage is to be 
considered. A large part of the original teak wood sheathing of the 
shelter deck was taken up and replaced, but there is no évidence that 
the teak wood deck was so defective as to let water through to the 
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continuons steel deck under it, or that the steel deck itself was so de- 
fective as to let such water, if it came through, into the upper 'tween- 
decks. On the contrary, the évidence of the men from Morse's ship- 
yard, who made the repairs, and of a number of the surveyors, is that 
there was no indication of any defect on the weather declt Hkely to 
injure the cargo. Indeed, the libelants do not contend that there could 
hâve been any extensive in jury so caused. 

New tops were put on some 14 ventilators. This appears to hâve 
been donc, as much of the other repairs were done, for appearance salie, 
not because of any actual necessity. Some cracked ports were replaced, 
but as they were backed by covers fitted with gaskets, there is very 
little likelihood of sea water getting through them. Both hawse 
pipes were removed, because the anchor chains had worn the edges of 
the hawse holes ; but the évidence is that they were properly packed, 
and that no water couid hâve got into the vessel through the hawse 
pipes. 

Some plates were eut out and renewed on the forepeak bulkhead, 
where there was a hole opposite the chain locker, which was on the 
after side of the bulkhead. Any water going through that hole would 
hâve gone down through the chain locker into the f orward bilges. The 
winches, being shaky on their foundations, were taken up to be repair- 
ed, and, the steel deck under the foundations showing more or less cor- 
rosion, new deck plates were put in. 

A number of suction lines were renewed, because they had been 
wrapped in various places to cover leaks, and some sounding pipes 
were renewed, because they had broken from the flanges of the caps 
which covered them on deck. The évidence is that the caps themselves 
were sound. There is no reason why any water coming aboard should 
hâve got into the cargo for thèse reasons. Other defects were pointed 
oUt, but I am not willing to infer from any of them that sea water got 
into the cargo and damaged hides not in the locality of the defects, 
but promiscuously throughout the holds. 

It also appeared that the steamer had lost her classification in 1914, 
but this was indicated in the register by a red line, which means, not 
that she was unseaworthy, but that she had not complied with the classi- 
fication rules; e. g., had not submitted to a periodical survey required 
by the rules. This only shows that the owners did not care to liave her 
classified, which is sometimes the case. If she had lost her class be- 
cause of any defect, it would hâve been indicated on the register by a 
black line. 

I think the libelants hâve not made out their case. The libel of 
Schmoll Fils & Cie. will be dismissed, with costs, and the pétition 
against Thomsen & Co. will be dismissed, with costs against the claim- 
ant, and there will be a decree in favor of the Central Leather Company 
for the damage to the 47 hides injured by sea water, and if the amount 
is not agreed upon a référence to a commissioner will be ordered, to 
ascertain the same with interest, but without costs. 
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tUHRIG COLLIERIES CO. et al. v. INTERSTATE COAL & DOCK CO, 
POSTON et al. v. FRANKEL BROS, et al. 

(District Court, S. D. New York. March 24, 1922.) 

1. Courts <s=»276 — Credltors' suit for recetver to.conserve assets need n»t b» 

brought in state of domicile. 

A suit by creditors against a corporation for appointment of receivers to- 
conserve its assets is not necessarily one to wind up the corporation, and 
need not be brought In the state of its domicile, but is essentially a suit 
in rem, and with tlie consent of the corporation may be malntained in 
any jurisdlction where there are assets to be conserved. 

2. Corporations <s=3548 (8)— Creditors' bili to conserve assets held to state a 

cause of action witiiout alleging insolvency. 

A bill by creditors for the appointment of receivers to conserve the as- 
sets of a corporation need not allège insolvency, but states a cause of ac- 
tion In equity, if it allèges that the corporation is unable to meet Its ob- 
ligations as they mature and that, if its property is subjected to forced 
sales through threatened suits and attachments by IndivWual creditors, its 
value vFill be largely sacrificed and it will be unable to pay its debts. 

3. Courts (g=3264(3)— Court bas jurisdiction *f suit by Its receivers to recover as- 

sets as anciltary. 

A suit by receivers of a corporation appointed by a fédéral court to re- 
cover assets of the corporation is ancillary to the original suit, and 
within the jurisdiction of the court, without regard to the citizenship of 
the parties. 

4. Compromise and settlement <g=322— Courts <g=270— Ancillary bill attacldng 

settlement for fraud held sufflcient, and suit maintainable in district «f de- 
fendant's résidence. 

A bill by receivers of a corporation set out a continuing contract be- 
tween the corporation and défendants and alleged performance in part, 
that at the instance of défendants their statcment of the aecount be- 
tween the parties was accepted and a settlement made pursuant thereto, 
by which the corporation executed its notes to défendants and also a re- 
lease of ail claims, but that such statemcnt was false and fraudulent, and 
prayed that it be set aside, the notes and release canMled, and an ac- 
counting taken under the contract. Jlelâ, that the bill stated a cause of 
suit in equity and was maintainable bj' the receivers in the district ot 
défendants' résidence, and in which the receivers were appointed, though 
it was not in the state of the corporation's domicile. 

5. Corporations <s=:3487(l)— Party to ultra vires contract cannot retain what he 

received thereunder. 

That a contract Is ultra vires does not entitle elther party to retaln 
what he has received in its exécution. 

6. Contracts <s=:j346(I2)— Whether action was based on contract or In disaffirm- 

ance held immaterial. 

Whether an action is based on a contract or in disaffirmance of it is im- 
material, where the same facts will support a recovery in either case. 

7. Compromise and settlement <S=>ig(l )— Suit to set aside for fraud lield main- 

tainable. 

That, on a settloment haf^ed on a statement of aecount by one party, 
such party proiiilsed to psiy any sum found due on a future accounting, 
lield not to defeat ii suit by the othor party to set aside the settlement for 
fraud and for cancellation of notes given in pursuance thereof. 

8. Evidence <©=>73— Contract not presumed to Intend to croate partnerhip, 

where one of the parties is a corporation without power to enter into sucb 
relation. 

That the parties to a contract are to share the net profits of its per- 
formance is prima facie, but not conclusive, évidence that a partnership 
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was iutended vvhere the parties are individuals; but such intention shoiild 
not be presumed wliere one o( tKe parties is a corporation, without power 
to enter into a partnershlp. 

9. Equity <g=>l48(4)— Bill for accounting under contract held not multifarious. 

A bill for an accounting under a contract for a joint adventure held not 
rendered multifarious by an allégation of a particular breach of the con- 
tract by défendants for which damages were clalmed- 

10. 4oint adventures <@=>5(l)— Equity held to hâve jurisdiction of a suit for ac- 
counting. 

Equity helU to bave jurisdiction of a suit by receivers of a corporation 
for an accounting, where, under a contract between them, the corporation 
delivered coal to défendants to be sold on a joint adventure. 
Il Cancellatlon of Instruments <@=335 (3)— Transférée of notes held proper party 
to suit for their cancellatlon. 

To a suit by receivers of a corporation for an accounting under a con- 
tract by the corporation and also for cancellatlon of notes glven by the 
corporation on an alleged fraudulent settlement, the payée of the notes, 
whIch was a corporation owned by the principal défendants, and their 
présent holder, held proper parties défendant. 

In Equity. Suit by the Lùhrig Collieries Company and others 
against the Interstate Coal & Dock Company. On motions to dismiss 
ancillary bill by Elias McLellan Poston and John B. Johnston, receivers 
of the Interstate Coal & Dock Company, against Frankel Bros, and 
others. Motions overruled. 

ïhis case cornes up on motions to dismlss in whole or part a blU of com- 
plaint in equity for varions reasons and in varions respects, as appears below. 
The bill was filed by the receivers of the Interstate Coal & Dock Company, 
who were appointed by this court on September 21, 1921. It is ancillary to a 
creditors' bill of the usual kind, in which the receivers were appointed, which 
prayed a séquestration of the assets of the corporation, an injunction against 
sults by creditors, and distribution among creditors, if it should be found 
necessary to close out the business. 

The original bill depended upon diverse citizenship, and alleged that the 
plaintififs therein were creditors of the défendant corporation, which was or- 
ganized in Wisconsin, and had for a long time been engagea, in New York iuid 
elsewhere, in the business of buying and selling coal ; that the défendant own- 
ed large Interests in coal mines and coal apparatus, and a large amount of 
coal and other property, and that it was indebted to a large number of cred- 
itors, whom it was unable to pay ; that certain of its property had been 
pledged, and that the pledgees were threatening to sell ; that, although its 
property wàs large, much coiild not be qulckly conyerted into cash, and it 
had not suflicient funds to meet Its liabilities as they became due ; that 
creditors were threatening to begin attachments and other proceedings to 
onforce their claims, and that some had already done so, to the détriment 
and loss of the other creditors of the défendant; that, imless receivers were 
appointed, a multiplicity of suit.s of various kinds ail over the United States 
would arise, by which its assets would become subject to waste, to the great 
injury of its creditors and stockholders ; that if receivers were appointed, 
with leave to continue its business, and its assets were not sacriflced by exécu- 
tion sales, they were enough to pay its liabilities and leave a residue for its 
stockholders, in the interest of both of whom its affairs should be administered 
by a court of equity. 

To the bill was attached a schedule of assets, which .showed that the cor- 
poration was insolvent, except for an item carried upon its books at some 
$3,000,000 for "intangible assets" and "development," the nature of which 
did not, however, appear further. To this bill the Wisconsin company ap- 
peared and by answer admitted the truth of its allégations, upon which the 
receivers were appointed. 

<®=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Thfi ancillary blll In suit was against Morris George, and Frank Frankel, 
eonstitiiting the flrm of Frankel Bros., Ralph J. M. Bullowa, and the Universal 
'i'ransportation Company. It alleged that one of the two receivers was a 
citizen of Ohlo and the other a "résident" of New York, that the members 
of Frankel Bros, were "résidents" of New York, and that the Universal 
Transportation Company was incorporated under the laws of that state. 
It theii set up the pendeney of the original hlH, with the appolntment of the 
receivers, and their authorization to bring the ancillary suit ; that in April, 
192t:. -Hn agreement annexed to the blll had been made by the Wlseonsin 
Company and Frankel Bros., the substance of which was as foUows: 

The corporation was able to furnish West Virginia eoal for tidewater ship- 
ments, which the flrm could transport and sell at forelgn ports. The parties 
could therefore jointly purchase, transport, and sell such coal in forelgn ports, 
ail the profits from which might be equally divided between them. That in 
l)ursuance of that pui"pose the corporation agreed to deliver at Atlantic ports 
such eoal as might be necessary to flll ail export orders obtalned by the flrm, 
.•ind the flrm agre^xj to sell the coal so purchased at priées c. i. t. to be agreed 
upon between the parties. The flrm agreed to furnish the necessary vessels 
fliid the corporation to pay the mine owners for ail coal purchased, together 
with railway freight charges. The flrm also agreed to make collections and 
see to the delivery of the coal at destination. The profits to be divided were 
to be computed as follows; From the gross sale prlce was to be deducted 
the cost, f. o. b. at the mines, the freights to tidewater, the maritime freights. 
ail incidentals thereto, and actual office expenses. The corporation was to 
l]eai- ail expenses of routing and transportation, and the flrm of soliciting 
and obtalning sales. The parfiies further agreed to form one or more cor- 
porations to assume the obligations of tbis "tentative agreement" and to as- 
.sign it to such corporations when formed. 

The ancillary bill further alleged that in pursuance of tbis contract the 
corporation bought large quantities of coal, which it shipped to the flrm, who 
in turn shipped it to forelgn countries and sold it. The flrm from time to 
time paid money on aeeount of such transactions, but the aecounts were nevep 
adjusted between them untll the 25th of April, 1921, when the corporation 
at the flrm's request delivered three promjssory notes, in the face value of 
about $100,000 payable to the défendant the Universal Transportation Com- 
pany (ail of whose stock was owned by the flrm), and released the flrm from 
any llability in respect of any transactions betvfeen them. This release was 
giveii upon représentations made by the flrm that the amount for which the 
notes were given was a proper balance of ail the aecounts between the parties, 
and upon the flrm's promise to pay the corporation any sums which might on 
a future accounting be shown to be due. The notes so given are now held by 
the défendant BuUowa, who was attorney for the flrm, and who, with the 
Universal Transportation Company, "claims or may claim some interest in 
said notes." 

The corporation since then has learned that the représentations made by 
the firm, on which the notes and release were given, were false, and known by 
it to be false when made, and were intended fraudulently to induce the cor- 
poration to accept the statement of account and exécute the notes and release ; 
that xa fact the flrm had fraudulently charged in the account many items 
which were not proper, and made false entries jn their books to decelve the 
corporation, ail of which was unknown by it when it made the settlement; 
that in October, 1920, the flrm notified the corporation that they had procured 
large orders for coal at priées agreed upon, and in pursuance thereof the 
corporation bought a large amount of coal at such priées, and sent some to 
tidewater, whereupon the firm refused to accept the sa me, and the corpora- 
tion was obliged to pay the cost so agreed upon and to dispose of the coal at a 
loss, which should be included in the accounting between them. 

The blll prayed a cancellation of the accord of April 25, 1921, redelivery of 
the notes, and a gênerai accounting under the contract. 

The motions to dismiss were: 

(1) For Joining with the suit for an accounting the breaeh of contract in 
October, 1920. 
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(2) Berause (he bill alleged that the accord of April, 1921, had besn ac- 
companled l)y a promise by tbe firm torender a future accounting on any other 
true statenifiiit of the accounts ; in the alternative to striKe out eitlier tlie 
allégations of fraud or thei agreenient to account. 

(3) To di.smiss so mucb of tlie bill as prayed tliat tlie firm should account 
for ail sums on the accounting, because they could not be charged vvith any- 
thing more than profits. 

(4) ïo strike out so mucb of Jlie bill as alleged that the flrm had converted 
money of tlie corporation. 

(5) To dismiss the bill as multifarious, for joining a cause of action on tbe 
original c-ontract witii a suit : for an accqunting on the promise to account, 
whieh vvas a part of the settlement of April, 1021. 

{6) To dismiss the -bill as multifarious, beçause the two causes of equity 
mentioned in the ,fifth motion were joiued with the breach of contract iu 
October, 1920. 
• (7) To dismiss the bill l^ecause the contract had never been terminated. 

(8) To dismiss the bill for lack of .imùsdictioii. 

(9) To dismiss the bill, because not anciliury to the original bill. 

(10) To dismiss the bill, because the corporation had no power to enter into 
the contract, the same being ultra vires. 

(11) To dismiss the bilï, because this court bad no jurisdiction to appoint 
receivers of a Wisconsin coi'poi'ation. 

(12) To dismiss the bill, bçeause this court had no jurisdiction to appoint 
receivers of a foreign corporation on suit of nonresidents. 

(13) To dismiss the bill, because the receivers appointed by this court had 
no pov?,ep to brlng such a suit. 

(14) feecause the bill was.without equity. 

(13) (to dismiss the bill as to the défendants BuUowa and Universal Trans- 
portation Company, because no case was alleged against theni. 

Walter C. Noyés and Earl B. Barnes, both of New York City, for 
the motions. 

Francis K, Pendleton, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1, 2] I shall begin with the point of jurisdiction, which may 
for convenience be divided into three parts : First, whether this court 
had jurisdiction of the original bill; second, whether this is a proper 
ancillary bill, within the jurisdiction of the court; and, third, whether 
the receivers appointed hérein may sue upon such a claim. 

The original bill is in a fofm exceedingly familiar in this district. 
It seeks the séquestration of the assets of a foreign corporation in the 
interest of their préservation. The defendant's chief objections to it 
are that it is invalid as a bill to wind up the business of the corpora- 
tion, not being in the state of its incorporation, and that to stand at ail 
it must allège insolvency. A suit by stockholders to wind up a cor- 
poration must, it is true,'be brought in the state of its organization. 
Maguire v. Mortgage Ce, 203 Fed. 858, 122 C. C. A. 83 (C. C. A. 
2d). But the jurisdiction of this court over a bill like that at bar, 
though in substance it, accomplishes the same resuit, dépends upon 
quite another history and development. It is an évolution out of the 
judgment creditors' bill to supplément the writ of exécution, and nor- 
mally it is dépendent upon judgment, exécution, and return nulla bona. 
Pa. Steel Co. v. N. Y. City Ry. Co., 198 Fed. 721, 736, 717, 117 C. C. 
A. 503 (C. C. A. 2d); Amer., etc., Co. v. Amer., etc., Co. (D. C.) 275 
Fed. 121. The practice, now so well settled, of proceeding without 
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thèse condition^. précèdent, and uponthe consent of the-debter torpo- 
' ration, réceived' final sanction in Re Metropolitan Railway, 208 U, S. 
90, 28 Slip. Gt. 219, 52 L. Ed. 403. ■ '■ ; '' _ ' ; 

The bill must, of course, hâve equity, and equity would riot lie in 
the mère fact that'the debtor could not presently pay. If there be levia- 
ble property, the debtor must suffer the fate common to those who 
haVe no quick assets. To enjoin collection by judgment and exécution 
in sùch case would be to grant the debtor an extension because of its 
temporary embarr'assments, ând would strike at the very foundàtion 
of crédit in a commercial community. Moreover, it would scarcelybe 
enough to allège that the leviable assets were not enough, without also 
alleging that thoSe available by ordinary creditor's bill would not, in 
addition, pay ail claims. It is no reason for enjoining vigilant creditors 
from théir légal remédies that others will be forced to resort to equity, 
provided ail can in the end be paid. It is of no interest to a court of 
equity, any more than to a court of law, to protect a debtor ajjainst his 
creditors. < 

But if it appears that the assets of every kind are not enough to pay 
ail creditors, if left to a gênerai welter of attachments, execu*' --^s, and 
separate creditors' bills, a différent situation is presented. T. corpo- 
ration may well be solvent if its assets be nursed along, and insolvent 
if they be thrown to the creditors for piecemeal sale. Recognîzing in 
such event that creditors' bills will in the end be necessary, though un- 
successful, equity will anticipate them by presently stepping in, in the 
interest ùi sèCûring the greatest possible payment ratably for ail cred- 
itors, since the protection of creditors is an interest of equity as well as 
law. 

Therefore, while it is necessary to allège that the assets, if given no 
protection, will not be enough to pay ail creditors, it is not necessary 
to all^e that the corporation is presently inso! iit, or e'-^n that, when 
properly managed, it will not hâve a surplus for disti At:on among 
stockholders ; and for that reason it is not customary to allège in- 
solvency, though it is customary more cler.rly than in the bill in suit 
to allège that the "assets will not pay ail, if abandoned to gênerai waste 
by separate légal proceedings. Such bills may, of course, be abused by 
the collusioii of the debtor and friendly creditors. They may be abused 
by the court's refusai to allow a présent liquidation, disregarding the 
creditors' unqualified right to présent payment, and preserving the 
property for the debtor, which is not entitled to more considération 
thatt its creditors côllectively think wise to give it. But that has noth- 
ing to do with the propriety of the bills as such ; they form a necessary 
arkî ittiportàrit part of insolvency law, and are of unquestioned validity. 

Clearly, then, it is irrelevant that the debtor be a nonresident, or that 
a strict w)nding;.up of its affairs by statute must take place at its domi- 
cile. Central Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup- Ct. 286, 
38 L. Ed. 98, i s àh authority for such a bill against a nonresident^ be- 
cause the fàcts were quite on ail fours with this. It is true that this 
précise point was'not discussed, but the ruhng could not hâve been 
made; had the suit been nonjusticiable in the District Court. Scatter- 
good v. Amer., etc., Co., 249 Fed. 23, 161 C. C. A. 83 (C. C. A. 3d), 
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was in turn a similar case, where, indeed, there was no charge of mqre 
than financial embarrassment. While that case may hâve depended in 
this respect on the law of Pennsylvania, the court nevertheless referred 
to Central Trust Co., v. McGeorge, supra, as appficable on the gênerai 
question. In Lewis v. Amer. Naval Stores (C. C.) 119 Fed. 391, 
foreign receivers were recognized as those of the court of original 
jurisdiction, even as agairst the jurisdiction of the court of the cor- 
po.ration's domicile. In Farmers' Loan & Trust Go. v. Nor. Pac. R. 
R. Co. (C. C.) 72 Fed. 26, four justices of the Suprême Court held 
that the place of original jurisdiction in the Northern Pacific fore- 
clôture suit should be Wisconsin, although the défendant was not or- 
ganized there, and did not even hâve any property there, except upon 
lease. 

It is true that the Circuit Court of Appeals for the Fourth Circuit, 
in Davis v. Hayden, 238 Fed. 734, 151 C. C. A. 584, reversed the 
appointment of receivers for a solvent individual in a district other 
than domiciliary. In that case certain creditors had been enjoined from 
prosecuting actions at law to exécution by the order which appointed 
the receivers, and this they succeeded in vacating, on the ground that 
the court had no jurisdiction to appoint a receiver at ail. However, 
the debtor was not a corporation, a distinction mentioned in the opin- 
ion (238 Fed. 738, 151 C. C. A. 588), and was positively alleged to be 
solvent. The case is not in point hère. The origin and nature of the 
bill stamps it as in rem. It is to reach the assets of the debtor and 
apply them to the creditors. As such it goes difectly against the 
assets themselves in substitution for attachment and exécution. Just as 
the power of the court is confined to the assets within is jurisdiçiqn, 
so it is of no conséquence that the domicile of the debtor be elsewhere. 
, The allégations of the bill as to the financial condition! of the corpo- 
ration are scanty and inartificial. It was, as I hâve said, proper enough 
not to allège insolvency, and in its stead the bill alleged that the corpo- 
ration was largely indebted and could not pay its debts, that its assets 
could not be quickly converted, that its creditors were threatening to 
attach, and had begun to do so, and that, though the assets were enough 
to pay ail, if properly conserved, yet, if no receivers were appointed, 
they would be dissipated, "to the great injury of the creditors and stock- 
holders." ■ Thè creditors could not be injured, unlessin the resulting 
scramble they would not be paid in fuU. I could have wi^ed for more 
explicit allégations than are présent, but whenthe poitit is only of ju- 
risdiction, aiwi the faCts are not disputed, I believe that thèse wilh serve, 
even if they only just serve. , 

Finally, even if the, allégations be insufficient* it does not neeessarily 
foUow that thèse défendants can raise the point. The only valid ob- 
jection in their mouths is that a payment to the receivers will not be 
a valid discharge. The corporation has itself consented ,to thesdecree, 
and it is at best a very doùbtful question whether 'the absence of any 
allégation that the creditors cannot be proteeted without ai receiver 
would make the bill non justiciable. It is to be noted that in Davis v. 
Hayden, supra, the only case wheré the point was tâken, tiie objection 
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was held valid only on motion of other creditors who wished ta prose- 
cute their rights. 

[3] Assuming, therefore, that the original bill was valid, at least 
valid enough to give jurisdiction when the facts were not disputed, the 
next question is whether this is a proper ancillary bill. There is a 
clear différence between suing receivers and a suit by them to recover 
assets. Cases like Gableman v. Peoria, D. & E. R. Co., 179 U. S. 335, 
21 Sup. Ct. 171, 45 L. Ed. 220, are of the first class, but this is of 
the second. The very origin of thèse bills, as I hâve already said, is 
to collect the assets of the corporation, and it has always been held to 
be a part of the ancillary jurisdiction of this court to collect them, re- 
gardless of independent jurisdictional facts. White v. Ewing, 159 U. 
S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67; Pope v. L., etc., Ry., 173 U. S. 
573, 577, 19 Sup. Ct. 500, 43 L. Ed. 814; Glenwood Irrigation Co v. 
Vallery, 248 Fed. 483, 160 C. C. A. 493 (C. C. A. 8th) ; Kirkland v. 
Knox, 230 Fed. 808, 145 C. C. A. 116 (C. C. A. 4th). The absence 
of proper allégations of citizenship is therefore immaterial. 

[4] Was, thén, the claim such that the receivers of this court could 
sue upon it? The claim is upon the contract between the firm and the 
corporation, or, if that be invalid, upon a quasi contract arising from 
its past performance. This claim is prima facie barred by the release, 
and the suit dépends primarily on the fraud by which that was pro- 
cured. Eut the claim, whether équitable or légal, arises from the con- 
tract, and the fraud is alleged only to clear the path for its enforce- 
ment. It is argued that the "situs" of the debt is the domicile of the 
creditor, and that only the Wisconsin receivers might sue. But "situs," 
so applied, is a. fiction which yields as soon as policy requires. Black- 
stone v. Miller, 186 U. S. 189, 206, 23 Sup. Ct. 277, 47 L. Ed. 439. A 
debt has no proper situs at ail, and the situation at bar is precisely an- 
alogous to garnishment. 

Hère the receivers speak for creditors; they are pursuing their 
debtor's debtor. It is well settled that in such case the proper place 
for garnishment is where you can catch the debtor. Pennington v. 
Fourth Nat'l Bank, 243 U. S. 269, 37 Sup, Ct. 282, 61 h. Ed. 713, h- 
R. A. 1917F, 1159; Harris v. Balk, 198 U, S. 215, 25 Sup. Ct. 625, 49 L. 
Ed. 1023, 3 Ann. Cas. 1084. It is true that the right of garnishment is 
generally exercised only to protect local creditors, but a fédéral court 
is not limited by such considérations. It is the especial province of 
such a court to treat creditors equally, wherever their résidence. A 
creditors' bill, which would lie in a state court to garnish such a claim 
as this at the suit of a local creditor, will lie in a fédéral court to reach 
the same "asset" on behalf of ail. Indeed, while the law is not alto- 
gether clear, it is probable that New York receivers are the only ones 
who could sue, since Wisconsin receivers would leave any powers 
which the court might give them at the state line. I conclude, there- 
fore, that the motions to dismiss the bill for lack of jurisdiction, or 
because of the plaintiffs' incapacity to sue, should be overruled. 

Next cornes the defect in substance of the equity of the bill. The 
argument hère' is that the agreement constituted a partnership be- 
tween the corporation and the firm-, and that a corporation may not en- 
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terinto a {jartnershîp. Hence the agreement was ultra vires, and undçr 
well-settled fédéral law no action or suit will lie upon it, Ergo, the 
firm may keep ail- the profits which it earned, aud, ao far as I çan see, 
could hâve kept the coal itself, and left the corporation to pay for it. 
The argument proceeds from misconception of the doctrine of ultra 
vires. It is quite true that no obligation résulta from an ultra vires 
eontract; neither îthe corporation nor the opposite party is bound, 
while, as I shajl later show, the eontract was not in fact invalid, still, 
since it must be conceded that the question is not wholly free from 
doubt, it appears to me désirable to discuss this phase of the case on 
the contrary âssumption, and I shall for the moment take it that it was 
ultra vires. , 

. . [5f| Even.so, the law is settled that neither party to ^n ultra vires 
eontract inay retain what he has received in its exécution. Eogan, etc., 
Bank V: 'Townsend, 139 U. S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107; 
Pullman Palace Car Co. v. Central Transp. Co., 171 U. S. 138, 18 Sup. 
Ct. 808, 43 L. Ed. 108; Aldrich v. Chemical Nat. Bank, 176 U. S. 
618, 20 Sup. Ct. 498, 44 L, Ed. 611 ; Rankin v. Emigh, 218 U. S.. 27, 
30 Sup. Ct. 672, 54 L. Ed. 915; Citizens' iVational Bank v. Appleton, 
216 U. S. 196, 30'Sup. Ct..364, 54 L. Ed. 443. The firm is therefore 
liable for the 'coal received, subject to équitable allowance, even if the 
eontract was inyalid. 

[6] But it is argued that this can be donc only, after the corporation 
has disaffirmed the eontract. It is true that in Pullman, etc., Co. v. 
Central, etc., Co., 171 U. S. 151, 18 Sup. Ct. 813, 43 L.Ed. 108, supra, 
Justice Peckham said that such a suit proceeds "in, disaffirraance" of 
the eontract; but this, I submit, does not mean a disaffirmance made in 
advance of suit, as is required in the case of a cotjtract voidable, and 
not void. There is by hypothesis no. obligation at ail, and nothing 
which a disaffirmance could effect. Being no obligation, it requires no 
répudiation, for there is nothing to repudiate. It is true that the theory 
in law of the recovery is changed, but that makes no différence, when 
preçisely the same facts support a recovery in either case. This was 
expressîv so ruled in Appleton v. Citizens' National Bank, 190 N. Y. 
417,, 83 N. E. 470, 2>2 L. R. A. (N. S.) 543, and was accepted in the 
Suprême Court (Id., 216 U. S. 202, 30 Sup. Ct. 365, 54 L. Ed. 443), 
where Justice Harlan says : 

"This action need not be re,aar(Ie(l as one on tlie written eontract of guaran- 
ty, but as based on an implied eontract." 

Yet thè complaint had been directly upon the guaranty. In the case 
at bar, as there is no conceivable change in légal position which a dis- 
affirmance could make, the absence of any such cannot invâlidate the 
bill. Whether the cause is of équitable or légal cognizance, I defer 
for the moment. It is enough, certainly as against: motion to dismiss, 
that as respects the profits received and retained by the firm the bill 
States a good cause of action or cause of equity. 

[7] Next I come to the motions to strike out so mùch'of article nintli 
as allégés that at the time of the accord the firrii promised to account 
in the future, if necessary. The plaintiflfs naturally wished to set uo 
the accord as it was, which apparently included a promise to account 
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again, if hecessàry.M iPerhaps they çould hâve sued on this promise^ 
without more; but I do net see that they were obliged to do so. They 
seek to reopen thé whole account for f raud, and with it the promise to 
account in. the future will fail. : Jf they sued on the promise, the notes 
would still be outstandingi and they are entitled to their cancellation, 
which could not be donc, unless the promise to account was canceled 
as well. ' : ■ . _ , 

A more sérious question arises under the second paragraph of the 
thirteenth article of the bill, which lays a breaçh of the original con- 
tract of April,'i920» by the firm's refusai to accept certain consignments 
of Coal in October, , 1920, which they had pre;viously directed the cor- 
poration to buy. It is apparent that there can be no recovery upon this 
if the cbntract be in fact ultra vires, so that as to this feature of the 
case the questiori cannot b? avoided, as it was in considering the suit 
to recoyer profits. The . argument, as I hâve said, is based upon the 
presupposition that the contract created a partnership, and that a 
partnership waS .ultra vires. We do not know whether the charter of 
the corporation gave it power to enter into a partnership, but I may as- 
sume that it.didnot. But the contention must rest upon the fact that 
the.agreement çontemplated the création of a partnership, and that as 
this intention çqul4 not be fulfijlpd the contract was invalid. The de- 
fendants çertainly cannot stand on any other theory, because, if the 
parties- intended merely toshare, profit^ without becoming partners, it 
cannot be that the law, will refuse to enforce it, on the ground that, 
if they had intended to form a partnership, the corjxjration had no 
power tp do so. The law.does not insist that parties must become part- 
ners because they share profits, and as a condition of sharing them; 
it merely infers that they niean to do so, because they share. 

[8] An. agreemept to share net profits and losses is of course prima 
f acie évidence of an intent to create a partnership, but by the later au- 
thorities not conclusively or inevitably. Thus in Fechteler v. Palm 
Bros, & Co., 133 Fed. 462, 66, G. C. A. 336 (C. C. A. 6th),_where only 
gross profits were to be shared, it was said that the sharing of even 
net profits was only évidence of partnership. Any définition is hazard- 
ous, and it is, perhaps unfortunate that the law has not left the intent 
to become partners to be ' gathered generally f rom the évidence in 
eaCh case. Récent cases where a joint venture accompanied by profit 
sharing was not held to constitute a partnership are Reid v. Shafïer, 
249 Fed. 5.S3, 560, 161 C. G. A. 479 (C. G. A. 6th) ; Glinchfield Fuel 
Go. V, Henderson.Iron Works Go„ 254 Fed, 411, 165 G. G. A. 631 
(G. C. A. 5th), In London Assurance Go. v. Drennen, 116 U. S. 461, 
472, 6 Sup. Çu 442, 29 L. Ed. 6g8, where one Arndt contributed to 
the funds of the venture and shared in its profits, he was held not by 
that mère : fact to hâve become a partner, when the parties intended 
otherwise. In Meehan v. Valentine, 145 U. S, 611, 623, 12 Sup. Gt. 
972, 36 ly. Ed, 835, Xustice Gray stated that, w.hile a joint venture in 
property, the profits being shared, created a partnership, the évidence 
was not conclusive; and in Glark v. Sidway, 142. U. S, 682, 12 Sup. Gt. 
327, 35 E. Ed. 1157, the same court had held that a single venture in 
land spéculation, where the profits were to be shared, did not hâve 
281 F.— 18 
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that resuit. The well-known exceptioh when an employée îs paid in 
profits is another instance. ; 

It is perhaps true that the agreement at bar would hâve created a 
partnership, if made by individuals; yet it is strange that, so far as I 
hâve found, no such contract to which a corporation was a party has 
beeti held invalid on the ground that a partnership viras intended. The 
question, certainly as between the parties, being entirely one of intent, 
the prôper rule seertis to me to bé that parties should not be presumed 
to intend to create a partnership by a joint venture, when one is a cor- 
poration. If that intent positively appears, the contract is of course 
invalid ; but virhy should one assume thât the intent. includes what the 
law forbids? A corporation cannot become a partner, and certainly 
has no such purpose in màking a contraict like that at bar. Granting 
that such an intention could be presumed, but for the incapacity of one 
of the parties, it would be purely gratuitou's tô impute that purpose, in 
the face of the incapacity. This conclusion, at least in the case at bar, 
is reinf orced by the f act that this wàs merely a "tentative agreement," 
intended to be later taken over by one or more corporaticms. It was 
most unlikely that meanwhile the parties could hâve intended to be 
partners. I conclude, therefore, that the contract wa^ valid, and that a 
cause of action arose upon the firm's refusai to accept the coal. 

[9] Nor do I think that the addition of this breach made the bill 
multifarious. There was but a single course of dealing between the 
part,ies, both before and af ter it. True, this was a separate breach, on 
which separate action could hâve been brought; but it was none the 
less an incident in the exécution of the whole contract. I can see no 
reason why it must be singled out for separate litigation, and indeed 
action on a single breach might hâve barred any other. If the contract 
is valid, and an accounting upon it lies in equity, this is but an item in 
the account, a loss arising from the refusai of one party to perfonn 
one of its stipulations in the joint venture. If the contract as a whole 
was invalid, then, of course, there was no breach. 

[10] The jurisdiction of equity over the subject-matter is also dis- 
puted. It is clear that, in so far as the bill be limited to an avoidance 
of the release, there could be no question, before the passage of section 
274b of the Judicial Code (Comp. St. § 1251b), that a bill in equity was 
necessary. Since 1915, when that statute was passed, matter in avoid- 
ance may be set up by way of replication, if the cause of action be at 
law, and perhaps a bill in equity, if it still lies at ail, should not draw to 
itself the disposition of the whole controversy. Indeed, even before 
that, and while a bill was necessary, it did not do so in ail instances, as, 
for example, in the case of a release for damages resulting from Per- 
sonal injuries. 

But it is not necessary in the case at bar to cqnsider any of thèse 
questions, for it is enough that this is a complicated joint venture, in 
which there must be an accounting involving crédits and débits On both 
sides. In the very sirhilar case of Fechtèler v. Palm Bros. & Co., 
supra, the point Was raised and decided agàinst thè défendants. This 
case is, moréoyer, stronger than that, because the accounting is asked 
of défendants who received coal belonging to both parties, and, having 
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disposed of ît by sales, hâve f raudulently retained the money. In 
taking and selling the côal, and so keq^ing the proceeds, the défendants 
acted in a fiduciary capacity, and by every rule of equity they became 
subject to an accounting in a court of equity. Nor would it make a 
différence if the contract were invaUd and the recovery quasi contrac- 
tual. In that case the coal remained the corporation's till sold, and the 
défendants became constructive trustées. Indeed, it might even be 
plausibly argued that the whole profits from the venture should go to 
the plaintifïs. 

In Pullman Car Co. v. Transp. Co., supra, the relief given in quasi 
contract was upori cross-bill filed to a bill in equity of the Pullman 
Company, which had had the use of the cars. There had been a dé- 
murrer to the cross-bill as improperly filed, the decree overruling which 
the Suprême Court affirmed. It is true that the court (171 U. S. at 
page 148, 18 Sup. Ct. 812, 43 L. Ed. 108) did not pass upon the charac- 
ter of the claim as such, and perhaps the cross-bill was germane enough 
to be proper, thoiigh it set up a purely légal demand. Street, Fed. 
Eq. Prac. §§ 1040, 1041. But certainly the décision does not hold that 
the claim was légal. Moreover, that was the case of an invalid lease, 
not, as hère, the delivery of property to another to be sold and account- 
e^' for. The implied obligation is of the same character as the invalid 
consensual obligation. If one is the subject of a suit, so must be the 
other. Hence I conclude that, in either aspect, the claim for an ac- 
counting was properly cognizable in equity, regardless of the avoidance 
of the release for f raud. 

[11] There remains oiily the question. of the propriety of joining 
the Ûniversal Transportation Company and Bullowa. The first i» 
the payée of the notes ; the second, their présent holder. The bill prays 
that the notes shall be canceled, and it was certainly proper and 
probably necessary that the payée should be joined. Bullowa, as hold- 
er, _was also a proper party. A decfee, to be complète, must direct the 
delivery of the notes for cancellation, and cannpt be efifective, unless 
it include.the holder. 

The motions to dismiss : are overruled. 
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, (District Court, S. D. New York. March 30, 1921.) 

1. Collision t^=s74 — Sinking of barge in slip held due to collision. 

Sinking of a loaded barge lield, on tlie évidence, due to tlie breaking of 
a liole In her side near tlie water line, while she lày in a slip at night 
hetween twp other 'barges, which brealî was caused by collision between 
the outer barge and some vessel entoring or leaving the slip. 

2. Shlpplng <s=>l4l (l)>— Exceip>tioD! in bill of lading of loss from collision held 

effective, where ftargé was' seaworthy and owner not négligent. 

îvoss of cai'éo by sitikîng of seaworthy barge throiigh collision, without 
fault or négligence of the owner, held within a provision o,f the bill of 
• .i ; lading, excéptiu g loss or :daniage resulting from collision. 

®::3Por other cases see samé topic & KHY-NUMBBÎR in aU Key-Number'ed Dlgests & Indexes 
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' In Admiralty. Suit by the Jewell Tea Company agaînSt the barge 
Jay Street Terminal No;>'3i and others,' with Johri Barton Payne, Di- 
rector General of Railroads, impleaded!.: Decree'for respoiidents. 
Decree affirmed 281 Fed. 279. ,■ •> ; 

John A. McMahus, of New York City, for libçlânt:- 
,'Xeonard J. Matteson, of New York City, "for tlie Jay St. Terminal 
Nd. 3 and Jay St. Terminal. ' ''!'' 

Robert S. Erskirié, of New York City, for SoutHern Pac. Ry. 

lyÇARNED ^HÂNp, District Judge. The carrier relies upon three 
ejçceptions in the bill of lading — first, against "périls bf. the sea" ;' sec- 
ond, against "unseaworthihéss"; third, again.st "coUision."' 

Section 3 of the Harter Act (Conip. St. § 8031) provïdes thàt the ship 
shall;be exempt from liability for '"périls pf. the sefi" only if due dili- 
gence has been used to mal<e her seawoi-thy. Therefore, if "collision," 
without fàult of the ship, be a "péril of the sea,*' the ship must show 
due diligence. In the view'I takê o:f thé évidence, it will not be nece?- 
sary to décide that question, sincé Lthînk that thé scow bas shown due 
diligence. ' 

Section 2 of the Harter Act (Comp. St: § 8030)' forbids the inser- 
tion of any exception in a bill of lading rëlievirig the ship of due dili- 
gence to make herself seaworthy. The quegtion herp is whether an 
unconditional exception against ùnseaworthinëiss is withirt that section. 
This question, too, I find it unnecessary to décide, because I think 
that the ship has shown that the loss was whoUy dccasioried by a colli- 
sion and that she was seaworthy àt the ôutset of ,the voyage. By 
"collision- I include the possibility that thè'plank may hâve been bro- 
kehby the Jolting of the barges against each other without the actUal 
impact bf another vessel, thpUgh that seems to me by far the most 
likely explanàtion. The shîp, of dourse, has the burden of showing that 
the loSS'yi'as due to collision, and the évidence is ail circumstantial. 
Thé case, as I view it, is resolved'lnfô the inferences. to he drawn from 
what I regard as substantially undisputed facts, and turfrs 'ùï)on the 
sufficiency of those facts as a basis fôr réliable déduction. I proceed 
to State why I think them adéquate. 

[1,2] When raised, the barge showed a break in the fourth strake 
down on the starboard quarter 10 or 15 feet from the stern. If sub- 
merged, this would quickly hâve sunk her; and it was attributed as the 
cause of the loss by substantially ail the witnesses. If actually at the 
water line, it could easily hâve been caused by any pièce of wood caught 
between the barge and the Haverstraw, had the barges been squeezed 
together. It was not at ail necessary that this pièce of wood should 
be caught on end; a small, square, fîoating block would bave been 
enoùgh. The No. 11, a new barge 'outS;ide the barge' in question, was 
during the same night injured on opposite sides^ hèr planks being crack- 
'ed, as though she had been squeçzed. It dïd iiot, ^^^fear whether thèse 
injuries were'in that part of the No. 11 whicfi Jay opposite the break 
in the barge in question, but they may hâve been soi ■ 

The depth of the barge was 9 feet and the mmiber of strakes either 
9 or 10, their width either 10 or 12, inches. Bagger was not sure pf 
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the width, but thought them 10 inches ; Devlin says "about 10 inches" ; 
Johnson, the carpenter, who would be most likely to know, says 12 
inches. If he is right, as I am inclined to believe, the bottom of the 
plank, which was split for its whole width, was 4 feet below the deck. 
Both the witnesses, who saw the barge when fully loaded, say that she 
had a freeboard of 3% feet. If they are right, two things follow: The 
break could havebeen caused as suggested, and could not hâve occurred 
very long before the barge foundered. She was in fact fully loaded 
at 8 a. m., and did not sink until 5 o'clock on the next moming. If 
the break was made before she left Brooklyn, it must certainiy hâve 
been well above the water line, a point to which I shall presently recur. 

If we assume that the barge filled for some other reason than the 
break, we must suppose that she leaked. AU the évidence contradicts 
that supposition. She had been on the dry dock within 10 months ; she 
bore no other injur>' which would naturally bave filled her. After she 
was raised, Bagger searched her seams and found them tight. He re- 
ported her as seaworthy, except for the break. Johnson, Crear, and 
Gordon, disregarding Devlin, ail had examined her shortly before she 
left Brooklyn and found her sound. Devlin's déclaration to Jeffcott 
throws some doubt upon his testimony, but even so does not indicate 
tinseaworthiness. In the face of this proof, the most plausible theory 
for the lihelant is, not that she was generally leaky, but that the break 
had occurred before she started, and had not been discovered, and 
that she filled on the way over or while lying at either pier. The pos- 
sibility that she did so fill I pass for the moment. At présent I need 
only notice the improbability that such a break should hâve escaped 
the observation of four men, ail going through her hold, although it 
must hâve been very apparent, and \vas necessarily at about the levé! 
of their chests as they went over her with a light. Of course, they may 
hâve ail been untruthful ; but, if so» I had no means of observing it at 
the trial. 

But, supposing that they overlooked it, the question arises whether 
she could hâve lived as she did for so long. The libelant insists that the 
break was a foot above the water line. She lived for over 20 hours, 
during which time she was towed around from the East to the North 
River and lay at piers, subjected to the wash of passing steamers and to 
such pitchings as thèse might give her. Besides, even in those waters, 
the surface is not quite like a mill pond. Is it not a strong supposition 
that she would not hâve continually taken in water through that period ? 
How much we cannot tell, nor can we be sure that she might not hâve 
endured ; but the prohabiHties seem to be against It. 

Again, the libelant urges that she careened to port ; but that proves 
nothing. Her midships partition was not a water-tight bulkhead. 
Their main reliance is therefore upon Capt. Jeffcott's calculation of 
what must hâve been her freeboard, which he finds to bave been at 
least 5 feet. That is based upon the assumption that when light she 
drew 18 inches, and that her cargo set her down not more than 2 feet 
6 inches. Hence the break was almost a foot or more above water, 
and could not bave been caused by the squeezing of the barges to- 
gether. This suggestion in the first place contradicts the testimony of 
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both witnesses who observed the barge when loaded. Devlin says 3 Va 
feet ; Stein (certainly disinterested) says 3% to 3i/4 f^^t- Crear says 
that before the loading was completed she had between 4 and 5 feet 
freeboard. 

The estimate is that she drew 18 inches when Hght, and with 6 inches 
of water in her bottom, but is at most merely a guess. She had a deck 
and a house covering the whole of her, except at the extrême ends. 
No one can possibly say what her draft would be without expérience. 
Moreover, her rake was 7 feet at each end and her length over ail 91 
feet, so that her bottom was only 77 feet long. If sunk 18 inches in 
the water, she measured on the water Une, as I make it, about 79 
feet, and, if sunk to 4 feet, 83 feet. Her average length was say 82. 
feet. If there was 200 tons of cargo on her, as some of the testimony 
justifies one in' supposing, she would be sunk about 2 feet 9 inches, and 
the break would hâve been only 9 inches above water. Ail this is 
purely spéculative ; but, even so, if she had a list of only one-half of 
one degree by the stem and one dègree to starboard, the break would 
hâve been substantially at the water line. If she were one degree by the 
stern and mathematically trimmed thwartships, the break would hâve 
been only an inch or so above water. In short, to be effective as an 
answer, the hypothesis présupposes conditions which are not realized in 
practice. If the break were at or within an inch of the water line, it 
wOuld hâve been under water half the time, and the chance of her liv- 
ing for nearly 24 hours would be greatly lessened. When a barge is 
well trimmed, no one expects that she will beàr the test of a spirit 
level. Hence, as it appea'rs to me, we hâve no fight to say that, even 
if her cargo, if strictly trimmed, would not hâve put her down to the 
break ail over, she was not so down at the place where the break ac- 
tually was. 

It appears to me, therefore, to be fairly proved by a prépondérance 
of évidence that the break was caused by the same violence which 
squeezed in the sides of the No. 11, and that it was at the water line, or 
nearly enough above it to be the resuit of some floating object between 
the barge and the Haverstfaw. The most obvions suggestion is that a 
tug had come in during the night and collided with ail three, but I 
need not commit myself to that supposition. It is enough that every 
one assumed after the in jury that the break caused her to sink, and 
that the weight of proof is that the break was not there when she left 
the East River pier. 

As in ail such cases, démonstration is not possible; but the barge 
need not exclude ail reasonable doubts. The probabilities seem to me 
to weigh enough in her favor to exonerate her from liability, and the 
libel will be dismissed, with costs. 
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THE JAY ST. TERMINAL NO. 3. 

(Circuit Court of Appeals, Second Circuit. Mardi 27, 1022.) 

No. 215. 

Shipping ©=3l4l(l) — Exception in bill of lading of loss from collision held efFec- 
tive. where barge was seaworttiy and owner not négligent. 

Loss of cargo by sinking of seawortiiy barge tlirougli collision, without 
fault or négligence of the owner, held within a provision of tUe bill of 
lading excepting loss or damage resulting from collision. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in admiralty by the Jewell Tea Company against the barge Jay 
Street Terminal No. 3, and others, with John Barton Payne, Director 
General of Railroads, impleaded. Decree for respondents (281 Fed. 
275), and libelant appeals. Affirmed. 

Dibelant delivered to the Jay Street Terminal, owner of barge No. 3, a 
large quantity of coffee, expecting it to be transported by the Terminal (a 
partnership) from certain piers in Brooklyn to one of the vessels of the 
Southern Pacific Company, laden on said vessel, and carrled to New Orléans. 
The coffee was accordiugly loaded on barge No. 3, which proceeded to Pier 
4S, North River, the Terminal having issued for the coffee a bill of lading in 
and by which transport was promised from Broolilyn to New Orléans. This 
bill was issued April 16, 1919, and on the same day, at about 10:.30 p. m., 
the barge arrived at Pier 48 and was there made fast to the barge Haver- 
straw, which lay on the south side of the pier, while outside of the No. 3 
lay No, 11, another barge belonging to the Terminal. 

In this position the barges lay during the night of April 16, 1017. There la 
no direct évidence of any collision or other mishap during the night, but at 
about 5 a. m. of April 17th the captain of No. 3 observed his boat suddenly 
«nd heaviiy listing, and she shortly thereafter sank. No. 3 is a covered seow, 
and her cargo of coffee was in the deck house. This prevented her dumping 
her cargo, and caused her to sink as far as her wooden structure and the 
depth of water would permit, but she actually lay on her bllge. 

This action is in ren> against the No. 3, and in personam against her own- 
ers, the Southern Pacific Company and the Director General of Railroads. 
Considering the disposition to be raade of this case, it is not necessary to 
explain the connections, actual or alleged, between the three indivldual re- 
spondents. The trial court dismissed the libel, and libelant appealed. 

John A. McManus, Thomas J. Healy, and Dnincan & Mount, ail of 
New York City, for appellant. 

Léonard J. Matteson, of New York City, Richard F. Shaw, of Sy- 
racuse, N. Y., and Bigham, Englar & Jones, of New York City, for the 
Jay St. Terminal No. 3 and her owners. 

Robert S. Erskine, Harry D. Thirkield, and Kirlin, Woolsey, Camp- 
bell, Hickox & Keating, ail of New York City, for Southern Pac. Co. 
and Director General. 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The pos- 
sible liability of the parties sued in personam dpes not require discus- 
sion nor opinion, because it must be admitted that, if the barge is not 

«gssFor other cases sec samc topic & KEY-NUMBER in ail Key-Numbered Digesti & Indexes 
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liable in rem, no responding party is liable. Nor is it profitable to in- 
quire whether the shipment was with a 'spécial or gênerai carrier, for 
the owners qf the barge issued and libelants accepted a bill of lading, 
expressing tbe contract between shipper and carrier, no matter of wliich 
kind. That bill of lading contains the exception that— 

"No carrier shall be liable for any loss or damage resultlng from * * * 
nnseaworthiness, or from collisiou * * * or other accidents of naviga- 
tion." 

It is also not necessary to consider whether the exception against un- 
seaworthiness ever can be valid, especially in respect of a common 
carrier. In the court below the claimant accepted the burden of affirm- 
atively proving seaworthiness, and we consider the case as if no at- 
teiïipt had been made to lessen or avoid the usual liability of a marine 
carrier in respect of that quality. Admîtting then that the unexplained 
Sinking of a vessel in her berth raises a presumption of unseaworthi- 
ness (The K. B. Guinan, 176 Fed. 301, 99 C. C. A. 639, and cases cited), 
and that unseaworthiness would impose liability, we are of opinion 
that it was clearly shown that the Nb. 3 was entirely seaworthy when 
she started.bn the voyage in question. 

As for the exception against collision, the libélant can ask no more 
generous construction than was accorded in the court below, viz. that 
it was worthless, if loss was caused or brought about by shipowners' 
négligence. Carver (6th Çd.) § 93. The question debated in both 
courts is whether the sinking was in fact due to collision, and whether 
there ever was any collision. 

We hâve noted that there is no direct évidence of collision, and the 
one man who constituted No. 3's crew went to bed and slept through 
the night, while bis boat lay between Haverstraw and No, 11. He was 
awakened by a clock falling from a shelf and on bis head, and such 
fall was occasioned by the heavy list of bis vessel. ■ Subséquent investi- 
gation showed a V-shaped hple in sound timbers fprmirig a well-caulk- 
ed side, and the No, 11 also (a boat proved sound the day before) show- 
ed broken timbers and had the appearance of having been squeezed. 
The hole in No. 3 was just at the load water line, so that the inflow 
of water might and probably would bave been sHght at first, growing 
rapidly as the boat sank lower. 

In our opinion, the évidence, though circumstantial, is crédible and 
persuasive that the injuries to both Nos. 11 and 3 were caused by ex- 
traneous prçssure on No. 11, and such pressure could only bave been 
inflicted by another vessel entering or leaving the slip during the night. 

We bave merely outlined the évidence ; it is satisf actorily discussed 
in détail in the opinion of L. Hand, D. J. Resuit is that we consider 
ail causes other than collision excluded by the évidence, and that the 
carrying vessel bas borne the burden of proof defined in The Rosalia, 
(C. C. A.) 264 Fed. 285, 288. 

L,oss having resulted from a collision, injuring a seaworthy vessel, 
and without négligence on the carrier's part, the matter falls within the 
exception, and the decree below is affirmed, with costs. 
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THE 02ARK. 
DEERING et al. v. UNITED STATES. 

(District Court, D. Massachusetts. March 30, 1922.) 
No. 1801. 

1. Collision <s=»l25— Testimony of crew as to signais of more welght than that of 

wjtnesses on other vessel. 

The crew of a vessel are in mueh botter position to Icnow what is actual- 
ly done on lioard her than witnesses on anotlier vessel, and their testi- 
mony as to her maueuvers and siKuals precediug a collision wlll usually 
be accepted, unless the court di.-..redits it as untruthful. 

2. Collision <s=982(l)— Naval vessel held in fault for collision with schjoner in 

fog. 

A collision at sea at night in a fog betvveen a naval nionitor and a meet- 
ing scliooner held due solely to tlie fault of the monitor in falling to stop 
on hearing the fog signais of the sehooner ahead, as required by Inter- 
national Rules, art. 16 (Comp. St. § 7854); there being no good reason 
why she should not hâve doue so. 

In Admiralty. Suit for collision by Gardiner G. Deering and others, 
owners of the Sehooner H. O. Barrett, against the United States, as 
owner of the steamship Ozark. Decree for libelants. 

Stephen R. Jones and Blodgett, Jones, Burnham & Bingham, ail of 
Boston, Mass., for libelant. 

Charles P. Curtis, Jr., Asst. U. S. Atty., of Boston Mass. 

MORTON, District Judge. This is a case of collision in a fog 
between the United States monitor Ozark and the five-masted sehooner 
H. O. Barrett. It occurred on the high sea off the capes of the Dela- 
ware, near Five Fathom Bank light vessel, shortly after 1 a. m. on 
April 19, 1917. This suit is brought under a spécial Act of Congress 
(41 Stat. p. 1639). The facts are as follows : 

The Ozark was bound south, f rom New York to Tampico. She was 
about 250 feet long and aboul 50 feet beam, with a very.low free- 
board, so that her forward deek was awash, while she was under way. 
She entered the fog from 10 to 15 minutes before the collision, but did 
not reduce her speed, maintaining it at 10^2 knots. Lookouts were 
posted at each end of her bridge, in her foretop, which was just .aft 
the bridge, on the sides, and also on the after part of the vessel. A gun 
crew and a boat's crew were also on duty. On her bridge, besides the 
lookouts, were her executive officer and junior officer, who were in 
charge of the watch. The war was on at the time, and there had been 
reports of German submarines near the coast in the vicinity of the col- 
lision. Thèse reports were regarded as in ail probability without foun- 
dation, but it was deemed advi.sable to adopt ail possible précautions 
against attack. 

The régulations of the Navy Department gave the commander of the 
Ozark a very wide discrétion as to what he should do for the safety 
of his vessel. R. S. § 1547 (Comp. St. § 2805) ; Naval Instructions, art. 
2607, par. 12, Before entering the fog she was running without lights. 

^=»For other cases see same topic & KKY-NUMBER In ail Key-Numbered Digests & Indexes 
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On entering it, her commander gave orders that she was to continue 
to run without lights and to maintain hér speed, but was to sound the 
régulation f og signais. This was accordingly done, Shortly bef ore the 
collision her officers heard fog signais from several steamers in her 
vicinity, two of thém well forward of her beam. She nevertheless con- 
tinued without réduction of speed. Then a faint sound, which later 
proved to be the horn of the H. O. Barrett, was heard slightly on the 
port bow of the monitor, blowing what were taken to be two-blast sig- 
nais, which would indicate a sailing vessel on the port tack. The wind 
at that time was S. S. W., and a sailing vessel on the port tack would 
hâve been headed in a westerly direction. Shortly after getting this 
signal, the Ozark's speed was reduced to one-third speed and kept so 
for three minutes. Then her engines were stopped until she lost 
steerage way; then started again, first at one-third speed, and a few 
seconds later at two-thirds speed. Her helm, which had previously 
been ported, was put to starboard at this time, either in order to stop 
her swing or, as the libelant claims, to head her up against the other 
vessel's signal. Very shortly afterward the starboard light of the 
schooner was made out broad off the port side of the monitor, and the 
schooner coming on struck the monitor on the side almost at right 
angles, her bowsprit extending across the monitor's deck between the 
bridge and the forward turret. The vessels hung together for a con- 
sidérable time, and the schooner was carried back alongside the monitor 
by the latter's forward motion. Eventually they were separated and 
the schooner was anchored. She was not so badly injured but what 
she was able to make port. 

From the account of the accident given by the schooner, it f urther 
appears that she was running up the coast before the wind, her spanker 
boom oflf to starboard and her jigger boom off to port. The wind was 
light and her speed was not over 3 knots, probably rather less, certainly 
not immoderate. She heard the signais of the Ozark, but kept her 
course. When the vessels were close together, the monitor tumed on 
ail her running lights; as to this the witnesses on the monitor agrée. 
The schooner kept her course and describes the collision substantially 
as the witnesses on the monitor describe it. 

[ 1 ] It will be observed that there is much less dispute as to the f acts 
than is usual in cases of collision in fog. The only important point 
on which there is serious conflict of testimony is as to whether the 
schooner was giving a three-blast signal or a two-blast one. As she 
was running free, she should hâve given three-blast signais, and the 
testimony of her officers and crew is that she was doing so. Both 
officers on watch on the monitor say that the signais were two-blast. 
In similar situations it has often been observed by admiralty courts 
that the crew of a vessel are in a much better position to know what is 
actually done on board her than witnesses on another vessel; and the 
account of a vessel's maneuvers and signais given by her own crew 
will usually be accepted unless the court discrédits it as untruthful. 
It is cléar on the testimony of the officers of the monitor that the sig- 
nais from the schooner were but faintly heard and were at first rec- 
ognized with difficully. The schooner was clearly giving fog signais,. 
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and it is unlikely that she would give falsc ones. Vessels may be, and 
they sometimes are, so careless as to give no signais at ail, trusting to 
luck to hear those given by other vessels; but, if signais are in fact 
given, it is difficult to see any motive for not giving proper ones. In 
this case it is quite possible that the officers on the monitor wcre mis- 
taken. I therefore find that the schooner was giving proper signais, 
and was free from fault. 

[2] The remaining question is whether, upon such facts, the monitor 
should be held liable for the collision. The charges princijwUy urged 
against her, although others are also made, are that she failed in respect 
of her lookout, and in not stopping her engines promptly, and was 
guilty of immoderate speed, and was at fault in tuming to starboard 
after hearing the schooner's signais. She was too clearly at fault to 
require discussion, but for the extraordinary circumstances under 
which she was proceeding. Both under the Navy Régulations and 
under the common sensé of the situation, it was the duty of her com- 
mander to navigate her with a paramount regard for her own safety. 
After that it was his duty to navigate her with due regard for the safe- 
ty of other vessels and as near as possible in conformity with the In- 
ternational Rules (Comp. St. § 7834 et seq.) 

Several minutes before the collision her navigating officers heard 
what tumed out to be the schooner's fog hom one or two points on their 
port bow; i. e., nearly ahead, and apparently no great distance away. 
They judged it to be a two-blast signal, but it was impossible to be 
certain about that. At that time the monitor was making lOVa knots. 
Both by the International Rules, if they be regarded as applicable, and 
by the requirements of prudent navigation apart from the rules, she 
ought to hâve stopped her engines at once. There was no good reason 
why she should not hâve done so, but she continued at fuU speed for 
three minutes before stopping them, and thereby brought herself so 
near the other vessel that the collision occurred. No provision of the 
International Rules with regard to the handling of vessels seems to me 
more helpful in preventing collision in fog than that which requires the 
immédiate stopping of engines when a sound is heard ahead. In 
many cases a slight delay in doing so makes the différence between 
safety and disaster, and it is a requirement which it is almost always, 
as it was hère, practically possible to comply with. 

In Lie v. San Francisco & Portland S- S. Co., 243 U. S. 291, 296, 37 
Sup. et. 270, 272 (61 L. Ed. 726), it is said: 

"The most cursory reader of this rnle (article 16) must see that • • • 
the command of the second paragraph is imperative that he shall stop hls 
eugines when the conditions described confront him." 

And the steamer concerned was held at fault for not stopping her 
engines immédiat ely on hearing the fog signal of another vessel for- 
ward of her beam. Leading cases in the District Courts to the same 
effect are The El Monte, 114 Fed. 796; The Géorgie, 180 Fed. 863. 
The English courts hâve adopted the same view. The Konig Willem 
I, [1903] P. D. 114; The Rosalia, [1912] P. D. 109. The authorities 
are collected and the discussion of article 16 at the International Ma- 
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rine Conférence in 1889 is reprinted in La J3oyteaux's Rules of the 
Road atSea, p. 88 et seq. 

In my opinion the Ôzark was at fault for failing to stop her engines 
as soon as the schooner's ' fog horn was heard, and I so fînd. It is 
not necessary to discuss the other f aults charged. 

Let a decree be entered, adjudging the Ozark solely at fault for the 
collision, and referring the case to an assessor to state the damages. 



In re SHIFFERT. 

District Court, E. D. Peniisylvanla. June 20, 1922.) 
, ÎS'o. 7433 

1. Bailtnent <S:^I— In volves delivery of property for a speblal purpose and re- 

turn. ' 

A ballment always involves a delivery of tlie property bailed for soiue 
spécial object or purpose,, and on a contract, express or implied, that the 
, trust shall be exe<mted and the property retnnied by the bailec as soon as 
the purposes of the ballment shall be answered. 

2. Bankruptcy <s=>l40(l)— Sales <s=3454— Trust agreement concerning automo- 

bile heîd to constitute oonditional sale, and seller was not entitled to reclaim 
fro m trustée in banitruptoy. 

A "trust agreement," providing that one subsequently becoming bauk- 
rupt took no title to an automobile, and aecepted it in trust as bailee, and 
agreed to redeliver it to the motor company on demand, the motor Com- 
pany agreeing to sell the automobile to the banki-upt at a prite for whicli 
the banbrupt gave his promissory note, the trust agreement to be sur- 
rendered wheo the note vf&s paid, was a conditional sale, and not a ball- 
ment, and the motor company was not entitled to reclaim it as agaîhsf 
the trustée in bankruptcy. 

In Bankruptcy. In the matter of the estate of Frank J. R. Shiffert, 
voluntary bïmkrupt. On certificate for review of referee's order on 
pétition of the B. L- P. Motor Company, Inc. Pétition dismissed, 
and order affirmed. 

Henry B. Friedman, of Allentown, Pa., for trustée. 
Dallas Dillinger, of Allentown, Pa., for claimant. 

THOMPSON, District Judge. The petitioner claimed property in 
ah automobile delivered to the bankrupt on October 8, 1921, undcr the 
f ollowing agreement : 

"Trust Agreement. 

"Received In trust from the B. Ij. P. Motor Company, Tnc, a corporation 
wlth Its main office in Philadelphla, Pennsylvania, the foUowing descrlbed 
Personal property, to wit; Une model 6-D Premier touriiig car No. 5918, motor 
5884. It being expressly understood and agreed by the undersigned that it 
takes no title to the above-described automobile, and that it aec-epts said 
property In trust as bailee for the B. L. P. Motor Company, Inc., and agrées 
tliatit will deliver sald automobile to the B. L, P. Motor Company, Inc., on 
demand. 

"The B. L. P. Motor Company, Inc., agrées, however, to sell sald auto- 
mobile to the undersigned on payment to it of the sum of thirty-tWo hundred 

(gcaFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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two dollars and fifty cents and interest on said sum at tlie rate of 6 per cent, 
per annum froiu ttie date hereof tQ tbe date of such purehase. It belng under- 
stood that the undersigned, F. J. R. Shitïert, executed aud delivered to the 
B. h. P. Motor Cojniwuy,, lue, its promissory note, due on or before uiuety 
days after October 8, 1921, for tbe mm of $f!,202.50, beariug interest at B lier 
cent, per annum Irom said date, witii the undèrstanding, bowever, tbat ichen 
said note is paid, the B. ]j. P. Motoi Company, Inc., will surrender this trust 
agreement and convey title to said car to tbe undersigned, F. J. K. Shiit'ert, 
but the undersigned takés no title to said car until said note is paid and this 
trust agreement surrendered. 
"iJxecUted thife 8th day of October, 1921." 

On the sàme day the bankrupt made and deHvered to the petitioner 
his promissory note in the f o'ilowing f orm : 
"$3,202.50. * . pijiia., Pa., ,Oct. 8, 1921. 

'.'90 days afteç.;d4^te I promifSe to pay to order of B. L. P. ;Motor, Co., M., 
$3,202.50, at 502 N. Broad St., l'iiila., l'a., without défalcation, for value re- 
oeived. with intei:es(; at 6 per cent, per annum, covering model &-D Pretnler 

touring car No. 5918, uiotor No. 5884. No.— . Due . 

"F. J. B. ShifCert" 

The note wàs unpaid, and the automobile was in the possession of 
the bankrupt at the time of bankruplcy. The référée found that the 
contract was one of conditional sale, and not of bailment, and entçred 
aïi order dismissïtig the pétition for réclamation. Upon this order- the 
claiRiant filed hj,s pétition for ii.ertificate.of review. 
■ It wili be notèd that the !!trust agreement" provides that the bank- 
rupt takes no title to the automobile; that he accepts it in trust as bailee 
for the Motor Companyj and agrées to deliver it to the Motor Company 
on demand.. The Motor Company agrées to sell the automobile to the 
batilçrupt at a price for which. the bankrupt gives his promissory note, 
and when the note is paid the Motor Company will surrender the trust 
agreement and' convey title to the bankrupt. 

[1] 'A' bailmeftt aîways involves a delivery of the property bailed 
for some spécial object or purpose, and upon a contract, express or im- 
plied, that the trust shall. be executed and the property returned by the 
bailee as soon as the purposes^of the bailment shall be answered. 2 
Kent, Comm. 559; Krause v. Commonwealth, 93 Pa. 418, 39 Am. Rep. 
762.^ 

[2] While.under the agreement the automobile was accépted "in 
trust as bailee," the terms of the trust are neither expressed or im- 
plied, so as to bave any other object or purpose than possession with- 
out title pending the payment of 'the note, with redelivery on demand, 
and the clear intent of the agreement is that redelivery shall be con- 
ditional upon the note not being paid, but title is to pass if the note is 
paid. This being- the case, the agreement has ail of the éléments of a 
conditional sale, ând lacks the éléments of a bailment, notwithstanding 
the acceptânce of delivery is stated to be "in trust as bailee." 

The learned référée was clearly right in his conclusions and order. 
The pétition is (Jismissed, and thé order affirmed. 
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MeREYNOLDS et al. v. W. F. ROBERTS CO. 

(Court of Appeals of District ot Colnmbia. Submitted April 4, 1922. De- 

(dded May 1, 1922.) 

No. 3718. 

t. Appeal and error <^=37I9(5)— Admission of évidence, not assigned as error, need 
not be revlewed. 

The admission in évidence of lettera objected to by appellant need not 
be reviewed, where such admission is not referred to, either directly or 
indirectly, in tlie assignments of error, in Tlew of rule 5, | 9, and»rule 8, 
S 5, requlring assignaient of errors to be flled in the lower court, and pro- 
Tiding that errors not asslgned will be disregarded, tbough tbe court may, 
at its option, pass on à,plain error not asslgned. 

2. Appeal and error <s=:9l05l (I)— Admission of letters, showlng facts otherwtse 

shown by testlmony, hetd not prejudicial. 

The admission of letters exchanged betwéen tbe parties, which stated 
facts otherwise establishèd by compétent testlmony of wiinesses, was not 
prejudicial. 

3. Contracts <s=>346(5)— PlaintlfT cannot offer évidence to négative walver of time, 

where défendant does not raise that Issue. 

In an action for damages caused to tenant by the landlord's failureto 
havé the building completed in time prescribed by the contract, the ad- 
mission in évidence gf letters between the parties tendlng to show that 
the tenants had not walved the provision fixing tJje time for completion, 
was erroneous, since walver of that pro'vîsioii, or estoppél to Inslst oh It, 
were matters of défense which plalntiff heed not disprove, if défendant 
did not raise the question. 

4. Trial <s=3252(20)— Frayer authorizing réduction of damages, not establishèd by 

any évidence, was properiy refused. , 

In an action for damages to a tenant by the landlord's fallure to hâve 
the building completed In time, a prayer authorizing the Jury to deduct' 
the reasonable value of the use of the building durlng the time it was oc- 
cupied by the tenants from the rent the tenant pald bis former landlond 
for that time was properly refused, where there was no évidence aa to 
the reasonable value of such use. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the W. F. Roberts Company against William E. McRey- 
nolds and another. Judgment for plaintiff, and défendants appeal 
Affirmed. 

Wilton J. Lambert, R. H. Yeatman, and Alfred M. Schwartz, ail of 
Washington, D. C, for appellants. 

W. C. Prentiss, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. W. F. Roberts Company, a corporation, 
according to its déclaration, entered into an agreement in August, 1916, 
with the McReynoldses, whereby the latter agreed to erect a building 
on lots described, in accorcjance with plans aiid spécifications identified 
by the signatures of the parties, and rent the same to the Roberts 
Company for a term of 15 years from the 15th day of November, 
1916, the rental to be paid in monthly înstallments. The building was 
to be finished on October 20, 1916. It was not completed, however, 
until February 20, 1917. 

^:=)For other cases see same toplc & KEV -NTJMBER In ail Key-Numbered Digesta A Indexes 
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When the contract was made, and for some time bef ore, the Roberts 
Company occupied a building under a lease which by its terms was to 
expire November 15, 1916. This was well known to the McReynoldses 
- ^t the time the agi-eement was entered into, and the date for completiou 
of the new building was fixed with référence to the fact that the lease 
would expire at that time, and that the building would be required be- 
fore then by the Roberts Company, so that the company might hâve 
a place to put its stock of goods prior tothe expiration of its old lease. 

The Roberts Company paid to the McReynoldses, as it was required 
to do, the rent reserved in the agrçement, from the 15th of November, 
1916, and was at the same time compelled to pay rent for the old build- 
ing, which it was occupying until the new building was available, a 
period of three months. . ; , 

Alleging a breach of the contract with, respect to the time that the 
building was to be finished, the Roberts Company sued for damages, 
both gênerai and spécial. The McReynoldses admitted the agreement, 
but pleaded certain facts in défense. A jury found for the Roberts 
Company, and judgment was entered against the McReynoldses, who 
bring the case hère asking for a reversai.' 

There are 11 assignments of error. Only two points, however, are 
argued. The first relates to the admission in évidence of certain letters 
written: by the Roberts Company to the McReynoldses subséquent to 
the making of the contract, and the second to the refusai of . the court 
to give the first prayçr requested by the McReynoldses. 

[1] Concerning the admission of the letters, they are not referred 
to, either directly or indirectly, in the assignments of error, and there- 
fore we are not required to review the action of the court in admitting 
them. The rules of this court say that assignments of errors relied 
upon by appellant shall be filed in the lower court, and that errors not 
assigned will be disrègarded hère, though the court at its option may 
pass upon a plain error not assigned. Rule 5, section 9; rule 8, section 
5. We do not think the option should be exercised in this case. 

[2] One of the letters complained of the progress which was being- 
made in the construction of the building, reminded the McReynoldses 
of the importance of having the building completed in time and urged 
greater speed. The others relate to what the Roberts Company claimed 
to hâve paid out on account of the remissness of the builders. AU 
thèse tjiings were testified to in substance by witnesses, and no error is 
assigned with respect to the testimony. 

So far as thèse letters had a tendency to show that the McReynoldses 
were informed of the importance to the Roberts Company of having 
the building finished on time, they but supplément what Roberts testi- 
fied to, namely, that at the time the contract was signed, and previous 
thereto, he had advised the McReynoldses as to when the old lease 
would expire, and that the new building would hâve to be completed 
and ready for occupancy by the company before the 20th of October. 
The jury were instructed by the court that the plaintiff was required to 
establish that the défendants knew at the time the agreement was made 
of the spécial circumstances which rendered it necessary that the build- 
ing should be completed at the time named in the contract and that un- 
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less they did know ît they could not be held for spécial dattiages. In 
view of this we do not perceive how any injury could liave corne to the 
McReynoldses through the letters. 

[3] Strîctly speaking, however, the letters shoiild hâve been reject- 
ed. Their admission is sought to be justified on the authority of Rail- 
road Co. v. Car Co., 5 App. D. C. 524; 541. In that case-it was averred, 
as hère, that timé was of the essence of the COritract, and that the 
failure of the défendant to perform within the time liniited resulted in 
damages to the plaintiff. Mr. Chief Justice Alvey, who spoke for the 
court, said that a provision makihg time the essence of the contract was 
enforceable unless an extension of titae was granted by the défendant, 
or some décisive act done by hîm which warranted the contractor in 
believing the time of performance would be dispensed with. But 
this décision does not say, or intiriiatè, that the plaintiff, in making out 
his case, may ofïer testimony tending to show that no waiver or estop- 
pel took place. If either occurred, it wàs a matter of défense, and un- 
less the défendant saw fit to bring ït to the attention of the court and 
jury, there would be no occasion for proof that there was no extension 
or waiver. Since the défendante were not willing to go into the mat- 
ter it was not proper for the plaintiff to do so. None the less, as we 
hâve said, we are satisfied that no prejudicial error was committed. 

[4] With respect to the prayer refused, the court was clearly right 
in hot granting it; ' It said that, if the jury found the Roberts Com- 
pany occupied the new building' hiefore the I5th of November, they 
should dèduct the réasonable value of the use of the building f rom any 
sum which the company would' ôth'erwise be entitled to recover. But 
there was no' testimony as to the value ôf the use, and hence there was 
nothîng oh which the jury could hâve based a finding such as the prayer 
câlled for. 

The judgment must be, and it is, affirhièd, with costs. 

Affirmed. , , 
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COLUMBIA BREWING CO. v. MILLER, Alien Property Custodian. 

(Circuit Court of Appeals, Fifth Circuit. May 9, 1922.) 
No. 3820. 

1. Corporations ©=394 — Stock certificates only évidence of ownership, and seizure 

not essential to subject stockholder's interests. 

]t is tlie gênerai rule that a stocl< ceitifieate is only évidence of tlie own- 
ersliip of the interest in the corporate assets whicli tiie shares represent, 
and that tlie stockliolder's interest niay be reaclied or subjected wltliout 
obtainiug possession of the certificate, and there is nothing in the law of 
Ixiulsiana in eonflict with such rule. 

2. Corporations (Sx=>liO— Not liable for compulsory cancellation and reissue of 

stock certifleates. 

A corporation is not liable to a stockholder for the cancellation of lils 
certificate and the issuance of a nevv certificate in lieu thereof to another, 
where such action was in compliance with a légal requirement, or coerced 
by a power which it is incapable of resisting. 

3. War (@3:> 1 2— Stock in state corporation owned by alien enemy is subject to 

seizure by fédéral authority, regardiess of state law. 

If an Interest in a corporation organized and domiciled in a state is 
owned by a publie enemy, that interest is subject to seizure by fédéral 
auttiority, which is not dépendent on state législation, and may be ex- 
erciscd in a manner not authorized by state law. 

4. War <@=7l2— Duty of corporation to transfer stock under Trading with the 

Enemy Act. 

Trading with the Enemy Act, § 7(c), as amended by Act Nov. 4, 1918, § 
1 (Comp. St. Ann. Supp. 1919, § ?>115%drc]), requiring corporations under 
prescrit)ed conditions to cancel outstanding certificates of stoelJ and in 
lieu thereof issue certificates to the Alien Property Custodian, imiwses 
an absolute duty, not dépendent on the production and surrender of the 
outstanding certificates ; but such transfer does not deprive any non- 
en emy claimant of vested rights, which may be established by proceeding 
under section 9 of the act, as amended. 

Appeal frotn the District Court of the United States for the Eastem 
District of Louisiana ; Rufus E. Foster, Judge. 

Suit by Thomas W. Miller, Alien Property Custodian, against the 
Columbia Brewing Company. Decree for complainant^ and def endatit 
appeals. Affirmed. 

Charles CarroU and Joseph W. Carroll, both oî New Orléans, La., 
for appellant. 

Louis H. Burns, U. S. Atty., of New Orléans, La., and Dean Hill 
Stanley, Sp. Asst. Atty. Gen., of Washington, D. C, for àppellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This is an appeal by the Columbia Brew- 
ing Company, a Louisiana business corporation, from a decree requir- 
ing that Company to transfer, assign, and deliver to the àppellee, as 
Alien Property Custodian, 800 shares of its common stock standing 
upon its books in the name of Gustav Paul, of Berlin, Germany, to 
cancel upon its books and records said shares of stock, and in lieu there- 
of to issue to appellant, as Alien Property Custodian, new certificates 

®=}For other cases èee same toplc & KEY-NUMBER in ali Key-Numbered Dlgests & Indexes 
281 F.— 19 
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therefor. That decree was rendered on November 22, 1921, in a suit 
or proceeding instituted by the appellee against the appellant on August 
18, 1921. That the shares of stock in question were enemy owned was 
indicated by a report made by the appellant to the Alien Property Cus- 
todian on April 3, 1918. Prior to the institution of the suit, and on or 
about March 17, 1919, the appellee's predecessor in office, as Alien 
Property Custodian, acting under and pursuant to the authority vested 
in him by the Trading with the Enemy Act, the amendments thereto 
(40 Stat. 411, 1020 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
3115%a-3115i/2ff, 3115i/èg-3115V2J]), and the proclamations and exec- 
utive orders issued thereunder, after investigation determined that said 
Gustav Paul was an enemy within the meaning of said act, seized said 
800 shares of stock, gave written notice to the appellant of such sei- 
zure, and that the appellant was required to cancel forthwith on its 
books and records ail of said shares pf stock, and in lieu thereof to is- 
sue new cer+'ficates therefor in the name of the Alien Property Cus- 
todian. 

[ 1 ] Thi correctness of the decree is questioned on the ground that 
under the law of Louisiana the interest of Gustav Paul in the appellant 
corporation is incapable of being seized, without a seizure of the cer- 
tificates issued to Paul and representing his interest in the corporation. 
It is contended that under that law the interest of a stockholder is so 
identified with the certificate issued to him that that interest cannot be 
reached or seized without getting possession of the certificate. , We 
hâve not been advised of any authentic statement of Louisiana law 
which indicates that under that law the fact that a certificate for stock 
in a Louisiana corporation is not in that state is as effectuai in putting 
the stockholder's interest in the corporation beyond the reach of Lou- 
isiana process as if the domicile and property of the corporation also 
were in another jurisdiction. The gênerai rule is that stock certificates 
are only évidence of the ownership of the shares or interest in the cor- 
porate assets which they represent, and that the stockholder's interest 
may be reached or subjected without getting possession of the certifi- 
cate or certificates issued to him. Jellenik v. Huron Copper Mining 
Co., 177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647. Louisiana décisions 
indicate that the just mentioned rule as to the nature of stock certifi- 
cates prevails in that state. In the case of Parker, Tax CoUector, v. 
Sun Insurance Cp., 42 La. Ann. 1172, 8 South. 618, it was decided 
that the interest of a stockholder in a corporation could be seized, 
either by taking possession of the certificate representing that interest 
or by seizing the interest of the stockholder in the assets or property 
of the corporation by giving notice to the proper officer thereof. The 
opinion in the case of Succession of Sinnot v. Hibernia National Bank, 
105 La. 705, 30 South. 233, expresses views as to the nature of stock 
certificates in harmony with those stated in the opinion in the case of 
Jellenik v. Huron Copper Mining Co., supra. 

It is not necessary to détermine whether any change of the law in 
the respect in question was efïected by the Louisiana Stock Transfer 
Act of 1910 (Acts La. 1910, Act No. 180), as under section 23 of that 
act its provisions apply only to stock certificates issued after the taking 
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effect of that act, and the certificates in question in thîs case were is- 
sued to Gustav Paul in 1904. The act passed in 1904 (Acts La. 1904, 
p. 370), making the delivery of a stock certificate with a written trans- 
fer to a bona fide holder or pledgee a suflficient delivery to transfer 
title, does not purport to make a seizure of a stockholder's interest in 
a corporation dépendent upon possession of the certificate issued to him 
being acquired. There is no inconsistency between a stockholder's 
interest in a corporation being seizable without possession of the certifi- 
cate issued to him being obtained and the existence of a liability of the 
corporation to a stockholder by reason of an unauthorized cancellation 
of the certificate issued to him, and the issuance in lieu thereof to a 
third party of a new certificate representing the same interest. 

[2, 3] A corporation is not subject to the just mentioned liability, 
if its action in canceling outstanding certificates and issuing new ones 
in lieu thereof is in compliance with a lawful requirement, or is coerced 
by a power which it is incapable of resisting successfully. Dewing v. 
Perdicaries, 96 U. S. 193, 24 L. Ed. 654; Gamble v. Dawson, 67 Wash. 
72, 120 Pac. 1060, Ann. Cas. 1913D, 501. Louisiana décisions, recog- 
nizing and enforcing the liability incurred by Louisiana corporations 
by wrongf ully cancelling stock certificates and issuing other cei^ificates 
in lieu thereof, by no means indicate that, by reason of a stock certifi- 
cate issued by such a corporation being beyond the reach of the govern- 
mental power exercisable in Louisiana, the interest in the corporation 
of the stockholder to whom that certificate was issued is kept from 
being subject to the exercise of that govemmental power. If such an 
interest in a corporation having its domicile and property in Louisiana 
is owned by a public enemy of the United States, that interest is subject 
to seizure by fédéral authority, which is not dépendent upon state légis- 
lation for power to lay hold of enemy property, and may be exercised 
in a manner not authorized by state law. Miller v. United States, 11 
Wall. 268, 297, 20 L. Ed. 135. 

[4] Nothing in the provision of subsection (c) of amended section 
7 of the Trading with the Enemy Act (40 Stat. 1020 [Comp. St. Ann. 
Supp. 1919, § 3115%d, subd. c]) which, under prescribed conditions, 
requires a corporation to cancel outstanding stock certificates and in 
lieu thereof to issue certificates to the Alien Property Custodian or 
otherwise, as the Alien Property Custodian shall require, indicates the 
existence of an intention to make the duty of complying with the re- 
quirement dépendent upon the outstanding certificate being produced 
and surrendered. The opinion in the case of Garvan v. Marconi Wire- 
less Telegraph Co. (D. C.) 275 Fed. 486, contains what is believed to 
be a correct statement as to the situation dealt with by that provision. 
Its language, considered in the light of the circumstances of its enact- •■ 
ment, indicates the absence of an intention to make the production of 
the old certificate a prerequisite to the requirement becoming effective. 
Claims by any person not an enemy or ally of an enemy to the whole 
or a part of the interest represented by the stock certificate issued to the 
Alien Property Custodian may be asserted in either of the modes pro- 
vided for by amended section 9 of the act (41 Stat. 35). The provi- 
sions mentioned show that it wàs contemplated that property standing 
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in the narae of a'person or persgns determined by the Président or his 
authorized représentative, after investigation, to be an enemy or ally 
of enemy, should be immediately seized for the security of the govern- 
mént, and that mistakes made by such action shpuld be corrected in 
the manner prescribed. Central Trust Co. v. Garvan, 254 U. S. 554, 
41 Sup.Ct. 214, 65 ly. Ed. 403. A provision of ^ubs.ection (c) of amend- 
ed section 7 of the act (Comp. St. Ann. Supp. ÏÇM, § 3115i/od, subd. 
c), makes the sole relief and remedy of any person having any claim 
to stock represen^ed by a. certificate issued as required to the Alien 
Property Custodian that provided, by the terms of the act, and forbids 
the corporation issuing such certificate being held to liabihty because 
of its doing so. 

Statutes makingthe vqlidity, as against third parties, of transfers, 
of stock certificates to bona fide holders or pledgees dépendent upon 
the entry thereof on the books or records of the corporation, are not un- 
comnlon. There is some analogy between such provisions and those 
of amended section 9 of the Trading witlpi the Enemy Act as to a per- 
son not an enemy or ally of enemy disclosing and asserting a claim to 
an interest,, right, or title in property con-veyed, transferred, assigned, 
or deliyered tO;,the Alien Property Custodian. No vested right is im- 
paired by a change of the law having the effect of making the benefit 
of such a claim subject tobe lost if it is not disclosed and asserted; 
reasonable time and opportunity to do so being afforded. The statute 
does not, purport to give to the cancellation of the stock certificates 
issued tO: Paul and the issue in lieu thereof of new certificates to the 
Alien Property Custodian the effect of depriving any person not an 
enemy or ally of enemy of any right or interest such person may hâve 
acquÀred in the property represented by those certificates before that 
property was. made subject to seizure by the government. On the 
contrary, expHcit pro;vi?ions of the act keep the cancellation of the 
old certificates and the issuance in lieu thereof of new ones from stand- 
ing in the way of the récognition and enforcement of valid claims of 
nonenemy persons to the whole or a part of the stock interest so evi- 
denced. Confiscation of nonenemy property is not contemplated, 
though the disclosed title to it stands in the name of an enemy. 

Nothing inthe record in this case indicates that any one not an enemy 
or ally of enemy has or claims any interest in the property, the owner- 
ship of which vi^as evidenced by the cei^tificates issued to Paul. To 
hold that the mère possibility of the existence of such an interest, es- 
pecially when it has nof been disclosed after the lapse of a reasonable 
time allowed for disclosing it, stands in the way of the government 
seizing and controlling fhe disposition of property determined, after 
.investigation, to be enemy owned, would not be consistent with due 
efifect being accorded to the governmental power over enemy property. 
There is a possibility of one not an enemy having or claiming an in- 
terest in or right to any property the title to which stands in the name 
of :an enemy. For practical purposes the ppwer of seizing and control- 
ling property apparently enemy owned woiild be paralyzed, if it could 
be exercised only after the making of a conclusive finding, based on 
a prpper investigation, that the reality corresponds with the appearance. 
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The right of thé government to seize and control property found, after 
investigation, to be enemy owned, is not lost as a resuit 6f that finding 
turning out to be incorrect in whole or in part, whatever rights in such 
property nonenemy persons may hâve not being foreclosed by such 
seizure and control. 

In our opinion the record does not show that the appellant has any 
tehaible ground of complaint against the action of the court in requir- 
ing the cancellation of the stock certificates issued to Paul, and the 
issue, in lieu thereof, to the appellee of new certificates representing the 
same property interest. The decree appealed from is modified by add- 
ing thereto the following provision : 

'•The défendant has leave to state on each of the new stock certificates re- 
quired to be issiied that it is issued in compliance with the decree in this 
case." 

As so modified, that decree is affirmed. 
Modified and affirmed. 



MASSEY V. UNITED STATES. 

(Circuit Court of ' Appeals, Kighth Circuit. May 8, 1922.) 
No. 5890. 

1. IntGxicating liquors <s=^l3— Under Eighteenth Amendment Congress has power 

to tnake possession uniawful. 

IJnder Const. Amend. 18, prohibiting the manufacture, sale, and trans- 
portation, but not the possession, of intoxicating liquor, section 2 of which 
glves Confrress power to enforce the amendment by appropriate législation, 
tl)e provision of the National Prohibition Act mailing the possession of 
intoxicating liquor uniawful was reasonably proper to enforce the prohibi- 
tion against the manufacture aj;d sale of such liquor, so as to be within the 
power of Congress, even though, the statute may embrace some instances lu 
which possession is not the resuit of uniawful manufacture, sale, or 
transportatlon. 

2. Constitutional law <s=>70(3)— Appropriateness of législation enforcing Eigh- 

teenth Amendment is question for Congress. 

The appropriateness of the législation to be enacted to enforce the 
Eighteenth Amendment is for Congress to sélect, and such législation 
eannot be held invalid, unless it has no substantial relation to the enforce- 
ment of the amendment. 

3. Intoxicating liquors <@r:3222 — Indictment need not négative conditions making : 

possession lawful. 
An indictment for violating National Prohibition Act, tit. 2, § 3, making 
■ it uniawful for any person to possess intoxicating liquor, exccpt as author- 
ixeû by the act, need not négative the irarposes for which accused.might 
hâve possessed the liquor, jn view of section 32 of title 2 of that act, which 
provides it shall not be necessary to include any défensive négative aver- 
ments, but it shall be sutHclent to state that the act complained of was 
prohlbited and uniawful. 

4. Intoxicating liquors (g=52(6— Indictment charging possession of intoxicating 

liquors is sufficient, without specifying kind of liquor. 

An indictment for the uniawful possession of intoxicating liquor con- 
trary to the National Prohibition Act need not specify the particular kind 
of liquor possessed by accused ; but a description of it as intoxicating 
liquor is sufficient In vlew of title 2, § 1, of the act, deflning the term "In- 
toxicating liquor." 

«fesFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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5. Indictment and information i@=> 132 (7)— Possession and transportation of llqiior 

are différent offenses, and élection between counts is unnecessary. 

Under ttie Mational Prohibition Aet, the offense of unlawful possession 
of intoxicating liquor is a distinct offense from that of transportation of 
sucli liquor, so that the district attorney cannot be compelled to elect as to 
whether he will rely for conviction on a count of the indictment charging 
transportation or on that charging unlawful possession. 

6. Criminal law i@=>l 202(3)— information cliarging previous conviction can be 

read to tlie jury. 

Under National Prohibition Act, tit. 2, § 29, providing more severe pun- 
ishments for subséquent oflfenses than for a flrst offense, and requiring a 
previous conviction to be pleaded in the indictment, it was not error to 
permit the district attorney to read to the jury an indictment containing 
the allégation that the accused had l>een previously convicted of a similar 
offense. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; John H. Cotteral, Judge. 

M. C. Massey was convicted of violating the National Prohibition 
Act, and he brings error. Affirmed. 

M. E. Dunaway, E. L. McHaney, and Murphy, McHaney & Dun- 
away, ail of Little Rock, Ark., for plaintifif in error. 

June P. Wooten, U. S. Atty., of Little Rock, Ark., and W. A. Utley, 
Asst. U. S. Atty., of Benton, Ark. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. The plaintiff in error was found guilty 
of two violations of the National Prohibition Act and seeks a reversai 
of the sentence imposed. The first count in the information charged 
the illégal possession, and the second count charged the illégal trans- 
portation, of intoxicating liquor. 

[1,2] The first question presented is the constitutional validity of 
those portions of the act of Congress which penalize the unlawful pos- 
session of intoxicating liquor. The argument of the plaintiff in error 
is that the Eighteenth Amendment to the United States Constitution 
limits the power of Congress to the prohibition of the manufacture, 
sale, transportation, importation, and exportation of intoxicating liq- 
uors. However, section 2 of the Amendment confers power on Con- 
gress to enforce the amendment by appropriate législation. The right 
of Congress to make the possession of intoxicating liquor unlawful, ex- 
cept under the restrictions imposed by the National Prohibition Act 
(41 Stat. 305), bas been sustained in the cases of United States v. 
Murphy (D. C.) 264 Eed. 842, 844, Rose v. United States (C. C. A.) 
274 Fed. 245, 248, and Page v. United States (C. C. A.) 278 Eed. 41, 
44, upon the ground that the appropriateness of the législation to be 
enacted to enforce the amendment is for Congress to sélect, that such 
législation cannot be stricken down, unless it bas no substantial rela- 
tions to the enforcement of the amendment, that the unrestricted right 
of possession of such intoxicating liquor affords an opportunity to vio- 
late the provisions of the amendment, and hinders the détection of the 
unlawful traflfic in such liquors, and that therefore the restriction of 

®=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
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possession bears a substantial relation to the enforcement of the amend- 
ment. The prohibition of the possession of designated articles has been 
generally recognized by législative bodies as an appropriate or neces- 
sary means to prevent an unlawful dealing in such articles, as in the 
cases of the possession of game (Silz v. Hesterberg, 211 U. S. 31, 40, 
29 Sup. Ct. 10, 53 L. Ed. 75), narcotics, burglars' tools, and lottery 
tickets. Similar prohibitions of the possession of intoxicating liquor 
hâve been regarded as appropriate to the control of the liquor trafiic 
in the Indian country (40 Stat. 561, 563; section 4137aa, U. S. Comp. 
Stats.), in Alaska (39 Stat. 903, 907; sections 3643b, 3643jj, U. S. 
Comp. Stats.), and in législation by the states (Ex parte Crâne, 27 
Idaho, 671, 151 Pac. 1006, L. R. A. 1918A, 942; Southern Express Co. 
V. Whittle, 194 Ala. 406, 69 South. 652, L. R. A. 1916C, 278; Delaney 
V. Plunkett, 146 Ga. 547, 91 S. E. 561, L. R. A. 1917D, 926, Ann. Cas. 
1917E, 685; State v. Phillips, 109 Miss. 22, 67 South. 651, L. R. A. 
1915D, 530; Easley Town Council v. Pegg, 63 S. C. 98, 41 S. E. 18; 
State V. Clark, 28 N. H. 176, 61 Am. Dec. 611; Town of Selma v. 
Brewer, 9 Cal. App. 70, 98 Pac. 61). 

While neither the purchase nor the possession of intoxicating liquor 
is expressly mentioned in the Eighteenth Amendment, it is obvions that 
the penalizing of its purchase and of its possession efficiently limits the 
amount of the unlawful sales, manufacture, and importation of such 
Hquor, and therefore the provisions of the National Prohibition Act 
prohibiting the possession of intoxicating liquor hâve a substantial re- 
lation to the enforcement of the Eighteenth Amendment, and are au- 
thorized by it as appropriate législation, under the implied grant of 
power to sélect the means of enforcement. McCuHoch v. Maryland, 
4 Wheat. 316, 421, 4 L. Ed. 579; Prigg v. Pennsylvania, 16 Pet. 539, 
618, 10 L. Ed. 1060; Levin v. United States, 128 Fed. 826, 827, 63 C. 
C. A. 476. The fact that such a statute may embrace some instances 
where the possession of the intoxicating liquors is not the resuit of 
unlawful sale, manufacture, or importation does not thwart the power 
of Congress to enact a prohibition, the scope of which is regarded as 
essential in the législative judgment to accomplish an admitted power. 
Purity Extract Co. v. Lynch, 226 U. S. 192, 201, 33 Sup. Ct. 44, 57 
E. Ed. 184. 

[3] A demurrer to the count charging possession of the intoxicating 
liquor was overruled, and error is assigned to that ruling, on the 
grounds that is is not sufficient in an information to charge that the 
liquor is unlawfully possessed, without stating for what purpose it was 
possessed, and because the information did not state what kind of in- 
toxicating liquor possessed, nor the percentage of alcohol it contained. 
Section 3 of title 2 of the National Prohibition Act makes it unlawful 
for any person, after the Eighteenth Amendment became effective, to 
possess intoxicating liquor, except as authorized by that act, and section 
32 of title 2 provides : 

"It shall not be neeessary In any affldavlt. Information, or indietment to 
Kive the name of the purchaser or to include any défensive négative aver- 
laents, but it shall be sufficient to state that the aet ecniplained of was then 
and there prohibited and unlawful, but thi.s provision sliall not be construed 
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to preclude the trial court from directing the furnisliing the défendant a 
blU of particulars when it deems it proper to do so." 

By the ternis of this latter section, as against a demurrer, the alléga- 
tion that the possession was unlawful and prohibited by section 3 of 
title 2 of the National Prohibition Act was a sufficient statement of the 
unlawful possession, and it was not necessary to négative the purposes 
for which the accused might hâve possessed the liquor. Davis v. 
United States (C. C. A.) 274 Fed. 928, 929. 

[4] By the terms of section 1 of title 2 of the act, the words "in- 
toxicating liquor," as used therein, are to be construed to include any 
spirituous, vinous, malt, or fermented liquor, liquids or compounds, 
whether medicated, proprietary, patented, or not, and by whatever 
name called, containing one-half of 1 per centum of alcohol by volume, 
which are fit for use as beverage purposes. The description of the 
liquor as "intoxicating liquor" follows the terms of the statute (section 
3, title 2) for a violation of which the information was filed. It is not 
necessary to specify the particular kind of liquor possessed by the ac- 
cused, and a description of it as intoxicating liquor is sufficient. Booth 
V, United States, 197 Fed. 283, 286, 116 C. C. A. 645; United States 
V. Gordon, Fed. Cas. No. 15,233; Black on Intox. Uiq. § 467; 23 Cyc. 
228. 

[5] It is urged that the court erred in refusing to require the gov- 
ernment to elect to prosecute upon only one count contained in the 
information, because iDut one transaction was involved. There was évi- 
dence that the défendant transported intoxicating liquor in an auto- 
mobile, and then carried it into a dwelling house, where he was in pos- 
session of it. The National Prohibition Act penalizes the illégal posses- 
sion, as well as the illégal transportation, of such liquor. Transporta- 
tion involves éléments of carriage or removal from one place to another 
that are not involved in mère possession. Separate acts, though parts of 
a continuons transaction may be made separate crimes by the légis- 
lative power, as in the case of one who unlawfully breaks and enters 
a building with intent to steal, and thereupon does steal while in the 
building. Morgan v. Devine, 237 U. S. 632, 638, 640, 35 Sup. Ct. 712, 
59 L. Ed. 1153; Ebeling v. Morgan, 237 U. S. 625, 630, 35 Sup. Ct. 
710, 59 L. Ed. 1151 ; Morris v. United States, 229 Fed. 516, 521, 143 
C. C. A. 584; Morgan v. Sylvester, 231 Fed. 886, 888, 146 C. C. A. 
82; Burton v. United States, 202 U. S. 344, 377, 26 Sup. Ct. 688, 50 
Iv. Ed. 1057, 6 Ann. Cas. 392. The two offenses hère involved were 
distinct, because the évidence to support the charge of possession w»s 
not sufficient to support the charge of transportation, without proof 
of an additional fact. Gavieres v. United States, 220 U. S. 338, 342, 
31 Sup. Ct. 421, 55L;. Ed. 4«9. 

[6] At the beginning of the trial the district attorney read the in- 
formation tq the jury. The information contained a charge that the 
défendant had been previously convicted in the same court of offenses 
of illégal possession of intoxicating liquor, contrary to the terms of 
the National Prohibition Act. The défendant objected to the reading 
to the jury of this portion of the information, and assigns error because 
this portion was allowed to be read. The basis of objection stated is 
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that in this way évidence of conviction of one crime was given to prove 
another, and that the défendant was not given a fair trial on the charge 
against him. Section 29 of title 2 of the National Prohibition Act 
provides more severe punishments for subséquent offenses than for 
first offenses, and then there f oUows this provision : 

"It shall be the duty of the prosecuting officer to ascertain whether the de- 
fendant bas beeii ijreviously convicted and to plead the prior conviction in the' 
nflidavit, information, or indictment." 

Statutes providing for greater punishment of second or subséquent 
ofïenses by the same person hâve long been in force in this country and 
in Kngland (Graham v. West Virginia, 224 U. S. 616, 623, 32 Sup. Ct. 
583, 56 L. Ed. 917), and are to be found in the législation of nearly 
every state in the Union. It is the established rule, under such statutes, 
unless the statute désignâtes a différent mode of procédure, that, if the 
prosecutor desires to invoke the severer punishment provided as to 
second or subséquent offenders, the indictment or information must 
allège the fact of the prior conviction, and the allégation of such con- 
viction hiust be proved in the trial to the jury. 1 Haie, P. C. 686; Reg. 
v. Jones, 6 C. & P. 391 ; Singer v. Unii.ed States (C. C. A.) 278 Fed. 

415, 420; Tuttle v. Coni., 2 Gray (Mass.) 505, 506; Garvey v. Corn., 8 
Cray (Mass.) 382, 383; Commonwealth v. Walker, 163 Mass. 226, 228, 
39 N. E. 1014; Wnlsh v. Commonwealth, 224 Mass. 39, 40, 112 N. E. 
486; Johnson v. People of the State of N. Y., 55 N. Y. 512, 514; 
People V. Sickles, 156 N. Y. 541, 544, 546, 51 N. E. 288; People v. 
Craig, 195 N. Y. 190, 88 N. E. 38: Maguire v. State, 47 Md. 485, 496; 
TIal! v. State, 121 Md; 577, 89 Atl. 111; llines v. State, 26 Ga.'614, 
616; McWhorter v. State, 118 Ga. 55, 56, 44 S. E. 873; People v. 
King, 64 Cal. 338, 340, 30 Pac. 1028: People v. Coleman, 145 Cal. 609. 
612, 79 Pac. 283 ; Larney v. City of Cle\ eland, 34 Ohio St. 599, 600 : 
r.lackburn v. Sfate, 50 Ohio St. 428, 436, 36 N. E. 18 ; Rausch v. Com., 
78 Pa. 490, 494; Commonwealth v. Pavne, 242 Pa. 394, 399, 89 Atl. 559 ; 
Evans v. State, 150 Ind. 651, 653, 50 N. E. 820; State v. Smith, 129 
lowa, 709, 713, 106 N. W. 187, 4 L. R. A. (N. S.) 539, 6 Ann. Cas. 
1023; Ploggett v. State, 101 Miss. 272, 273, 57 South. 812; Long v. 
State, 36 Tex. 6-9; MitchcU v. State, 52 Tex. Cr. R. 37, 39, 106 S. 
W. 124; Brittlan v. State, 85 Tex. Cr. R. 491, 214 S. W. 351 ; Thomp- 
son v. State, 66 Fia. 206, 209, 63 South. 423 ; State v. Davis, 68 W. Va. 
142, 151, 69, S. E. 639, 32 L. R. A. fN. S.) 501, Ann. Cas. 1912A, 996; 
State V. Savage, 86 W. Va. 655, 657, 104 S. E. 153; Plettle v. State, 
144 Ark. 564, 222 S. W. 1066; State v. Compagno, 125 Ea. 669, 671, 
672, 51 South. 681 ; State v. Reilly, 94 Cnnn. 698, 703, 110 Atl. 550; 
State v. Scheminiskv, 31 klaho, 504, 507, 174 Pac. 611; State v. 
Briggs, 94 Kan. 92. 95. 145 Pac. 866; State v. Findling, 123 Minn. 413, 

416, 144 N. W. 142 49 1.. R. A. (N. S.) 449; State v. Reed, 132 Minn. 
295, 206, 156 N. W. 127; State v. Manicke, 139 Mo. 545, 548, 41 S. 
W. 223: Tuckcr v. State, 14 Okl. Cr. 54, 57, 167 Pac. 637; Wright y. 
State, 16 Okl. 458, 460. 184 l'ac. 158; State v. Newlin, 92 Or. 589, 596, 
182 Pac. 133; Stn'e v. Dale. llO Wash. 181, 184. 187, 188 Pac. 473; 
Paetz v. State, 129 Wis. 174, 177, 107 N. W. 1090, 9 Ann. Cas. 767;' 
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Alslieimer v. State, 165 Wis. 646, 647, 163 N. W. 255 ; Bandy v. Hehn, 
10 Wyo. 167, 174, 67 Pac. 979. 

The same rule will be found stated in 1 Bishop, Cr. Law, §§ 961 — 1 to 
963—3; Bishop, Stat. Cr. (3d Ed.) § 981 ; 1 Bish. Cr. Proc. § 101—2; 
Bish. Dir. & Forms, § 91 ; Wharton, Cr. Pi. & Pr. (lOth Ed.) § 1877; 
16 Corpus Juris. 1342, 1343; 22 Cyc. 356; note, 24 L. R. A. (N. S.) 436. 
The statement of a prior conviction is regarded as a part of the descrip- 
tion and character of the offense intended to be punished, and as an 
essential ingrédient of such aggravated olïense. The accused is enti- 
tled to hâve the exact charge against him stated in the indictment or 
information, and to hâve the verdict of the jury upon the fact of a prior 
conviction for the same offense, and of his identity with the person so 
convicted, and it is the duty of the govemment which prosecutes to al- 
lège and prove the existence of the prior conviction of the accused as 
a fact that may cause a severer penalty to be imposed. The allégation 
and proof of the prior conviction does not prove a différent crime from 
the one charged in the indictment or information on trial, and does not 
impair the right of trial by jury (McDonald v. Massachusetts, 180 U. 
S. 311, 313, 21 Sup. Ct. 389, 45 L. Ed. 542 ; State v. Le Pitre, 54 Wash. 
166, 168, 103 Pac. 27, 18 Ann. Cas. 922; People v. Sickles, supra; 
Maguire v. State, supra ; Rand v. Com., 9 Grat. [Va.] 738, 743) ; and 
hence there was no error in allowing the information to be read to the 
jury at the beginning of the trial. 

It is claimed that the évidence was not sufficient to support a verdict 
of guilty. The question was in no manner presented to the court at 
the close of the évidence, and an examination of the testimony shows 
it to bave been sufficient to require a verdict of the jury upon the facts. 

The judgment will be affirmed. 



FORD V. UNITED STATES.» 
MATTHEW ADDY CO. v. SAME. 
(Circuit Court of Appeals, Slxth Circuit May 4, 1022.) 
Nos. 3516, 3517. 

1. War ^=^4 — Régulation flxing profit of coal Jobbers held to apply to ail sales 

made thereafter. 

Régulation promulgated by the Président August 23, 1917, pursuant to 
I^ver Act Aug. 10, 1917, $ 25 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 3115%q), prohibiting jobbers for the buying and selling of bituminous 
coal, frora adding to the purchase price a gross margin in excess of 15 
cents per ton, hcld to apply to ail sales made thereafter, though the coal 
may bave been purchased before the passage of the act. 

2. War <S:=>'4 — Emergency order of Président flxing charges of coal jobbers held 

valld. 

The Emergency régulation Issued by the Président August 23, 1917, 
under I^ver Act Aiig. 10, 1917, § 25 (Comp. St. 1018, Comp. St. Ann. 
Supp. 1919, 8 3115i^q), flxing the gross margin to be charged by coal job- 
bers pending investigation and action by the Trade Commission, held not 

.^s»For otber cases see same topic & KŒY-NU.UBER In ail Kejr-Numbered Dlgesta & Indexe* 
•Certiorarl granted 208 U. S. — , 43 Sup. Ct. SO. 67 L. Ed. — . 
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In excess of his authority, becaiise In a partleular case it gave a Jobber in^ 
adéquate compensation or even caused It a loss. 

3. War <s=»'1 — Authority of Président to delegate power to regulate coal trafflc 

permissive oniy. 

In Lever Act Aug. 10, 1917, § 25 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 3115%q), whlch vested the l'resldent with broad powers 
during the war to regulate the production, sale, and prlce of coal, and 
provided that "sald authority and power may be exerelsed by hiro in 
eaeh case through the agency of the Fédéral Trade Commission during 
the war, or for such part of said time as in his judgment may be neces- 
sary," the word "may" is permissive only, and the provision did not 
abridge the power of the Président to act dlrectly. 

4, Constitutional law <@=>298(l)— War <^;=>A — Provision of Lever Act authorizing 

fixing of coal priées lield constitutional. 

Lever Act Aug. 10, 1917, § 25 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115%q), authorizing the fixing of priées for coal by executive 
order, held not unconstltutional, as depriving coal owners of their proi)- 
erty without due process of law, but wlthin the war powers vested in Con- 
gre.«i3 by Const. art. 1, | 8. 
S Constitutional law i@=:362— Lever Act, authorizing régulation of coal produc- 
tion ano priées, held not unconstltutional délégation of législative power. 

Lever Act Aug. 10, 1917, § 25 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115%q), authorizing the Président to regulate the production and 
priées of coal, held not unconstltutional as a délégation of législative 
power. 

In Error to the District Court of the United States for the Southern 
District of Ohio; John W. Peclc, Judge. 

Criminal prosecutions by the United States against Benjamin N. 
Ford and against the Matthew Addy Company. Judgments of con- 
viction, and défendants bring error. Affirmed. 

For opinion below, see 263 Fed. 449. See, also, 265 Fed. 424. 

Joseph S. Graydon and JuHus R. Samuels, both of Cincinnati, Ohio, 
for plaintiff in error Ford. 

Joseph S. Graydon and Julius R. Samuels, both of Cincinnati, Ohio 
(Lawrence Maxwell and Nelson B. Cramer, both of Cincinnati, Ohio, 
on the brief), for plaintiff in error Matthew Addy Co. 

Thomas H. Morrow, Asst. U. S. Atty., of Cincinnati, Ohio (James 
R. Clark, U. S. Atty., and Allen C. Roudebush, Asst. U. S. Atty., 
both of Cincinnati, Ohio, on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. The Lever Act was approved and took 
effect August 10, 1917. 40 Stat. c. 53, p. 276 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, §§ SllSi/ge-ailSyskk, 3115i/8/-3115y8r). Its ti- 
tle déclares it — 

"an act to provide further for the national ?ecurity and défense by encourag- 
ing the production, conserving the supply and controUing the distribution of 
food products and fuel." 

By section 25 (section SllSVsq) the Président of the United States 
was authorized and empowered — 

"whenever and wherever in his judgment necesssiry for the efficient prose- 
cution of the war, to fix the price of coal and eoke, wherever and whenever- 

<Ê=>For other cases see same toplc & KEY-NUMBER iu ail Key-Numbereû Dtgests & Indexes. 
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sold, eitliRr by producer or dealer, to establisli iules for the re?;ulation of and 
to regulîite tlie method of l'i'Oductioii, sale, shipmoiit, distribution, apportion- 
n>ent, and storage tUereof amon^ dealers aud consumcrs, domestic or foieigu," 
etc. 

Subdivision 17 of that section penalizes tlie violation of or refusai to 
conform to the régulations provided for in the section, vvith knowledge 
that they hâve been so prescribed. On August 23, 1917, the Président 
adopted a séries of régulations as to priées and margins to be in force 
"pending further investigation or détermination thereof by the Prési- 
dent." The first of thèse régulations defined a coal jobber as a. person 
(or other agency) "who purchases and resells coal to coal dealers or to 
consuniers without physically handling it on, over, or through his own 
vehicle, dock, trestle or yard." Régulation No. 2 forbids a jobber, 
for the buying and selling of bituminous coal, to add to his purchase 
price a gross margin in excess of 15 cents per ton. Paragraph 16 of 
section 25 provides that the maximum price fixed and published (by 
the Trade Commission) shall not be construed as invalidating any con- 
tract in which priées are fixed, made in good faith, prior to the estab- 
lishment and publication of maximum priées by the commission; and 
on October 6, 1917, the Fuel Administrator made a régulation that bona 
fide contracts relating to bituminous coal, made before the President's 
proclamation of August 21, 1917, should not be affected "by thèse 
proclamations." 

It is conceded or established by verdict that the Matthew Addy Com- 
pany viras, at the time of the transactions complained of , a corporation 
conducting at Cincinnati, Ohio, the business of a coal jobber, as de- 
fined in the President's régulation ; that Benjamin N. Ford was vice 
président, and in such capacity had control and direction of the activi- 
ties and contracts of the Matthew Addy Company, so far as they relat- 
ed to the conduct of the business as a coal jobber ; and that each plain- 
tifif in errer knew of the régulation lixing the "gross margin" at 15 
cents per ton. The corporation (cause No. 3517) and Ford (No. 3516) 
were separately indicted for making, subséquent to August 23, 1917, 
varions spécifie sales of coal at a price which "included a profit or 
gross margin" to the corporation of 25 cents per ton; the corporation 
having no contract with the purchaser made in good faith prior to Au- 
gust 23, 1917, and with knowledge on the part of the respective de- 
fendants that such "profit or gross margin of 25 cents per ton" was in 
excess of the "profit or gross margin of 15 cents per ton" permitted, 
by the executive order and régulations referred to, to be added to the 
purchase price paid by the jobber. The corporation was convicted 
upon 13 counts of the indictment against it ; Ford was convicted upon 
7 counts of the indictment against him. In the case of each count in 
each indictment on which conviction was had it was either admitted 
or established that the sales were made at a gross margin of 25 cents 
in excess of the purchase price to the jobber, and that on August 23, 
1917, the corporation had no contract for the sales in question. It ap- 
peared, however, that ail the coal covered by the varions counts had 
been purchased by the corporation previous to August 10, 1917, when 
the Lever Act took efïect. The two cases were tried together, and were 
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argued together in this court. In each the questions presented for re- 
view are the same. 

[1] 1. Plaintiffs in error cOntend that inasmuch as the coal in ques- 
tion was bought prier to the President's order of August 23d and the 
passage of the Lever Act (August lOth), and as the executive order 
allowed a màrgin of 15 cents per' ton for the combined "buying and 
selHng of bitumjnous coal," the pénal provisions of section 25 do not 
apply; that on August 21st the Président had provisionally fixied 
prices of coal both at the mines and in the hands of middlemen and 
retailers, based upon the cost of production, and regarded as not only 
just, but fair and libéral; that the buying and selling amounted to a 
single transaction, and that to so construe the act as to cover a purchase 
previous to the executive order and the act would be contrary to the 
intent of the régulations, and would in given cases attribute to the Prés- 
ident an intention to limit the jobber to a gross margin which might 
well be less than the expense inctirred by him in the purchase thereof . 
This conclusion is thought to be confirmed by certain rulings in the 
Fuel Administrator's order of October 6, 1917, which are thought to 
indicate that it was not at that subséquent date considered an offense 
for a jobber who had purchased coal prior to August 23d to sell it at 
any price obtainable. Plaintiffs in error invoke the proposition that 
pénal laws are to be strictly construed, and should not be regarded 
rétroactive unless such intention is clear. 

It seems plain that the President's order of August 23d should not 
be construed as excluding from its opération coal previously bought. 
Neither the statute nor the régulations were ordinary législation. That 
they were designed to meet a real emergency is shown, not only by the 
title of the act, but by the preamble, which asserts that the measures 
provided thereby for conserving the supply of food products, fuel, etc., 
the establishment of government control, and the issue of régulations 
and orders provided for, were by reason of the existence of a state 
of war essential to the national security and défense, for the success- 
ful prosecution of the war, and for the maintenance of the army and 
navy. The act was in ternis made effective only until the end of the 
then existing war. Even ordinary remédiai laws, although pénal, are 
not to be so strictly construed as to defeat the obvious législative in- 
tent. Johnsofi v. So. Pacific R. R. Co., 196 U. S. 1, 17-18, 25 Sup. 
Ct. 158, 49 L. Ed. 363. 

We think the sole inquiry in this connection relates to the intent 
of the executive in making the order of August 23d. The order must, 
we think, be construed as applying to ail sales made subséquent to the 
order, regardless of the time the purchases were made. No limitation 
in this respect was placed by the statute upon executive action. The 
authority given was to fix prices of coal wherever and whenever sold. 
The order of August 21 st followed but 10 days after the passage of 
the statute. It stated that it should be in force pending further in- 
vestigation. As stated by the trial judge, it was matter of public 
knowledge, and recognized in certain orders of the fuel administration, 
that the coal mine output was largely contracted to be sold in advance ; 
that the supply of coal was to a large extent, and in a proper sensé, in 
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the hands of jobbers, when the act was passed ; and that unless job- 
bers' margins with référence to then existing contracts of purchase 
were regulated it remained open to jobbers to demand what they could 
get for their coal, and thus carry on the injurious manipulation and 
private control of the supply which the act was designed to prevent. 
We hâve no difiîculty in agreeing with the trial judge that the Presi- 
dent's orders in question make clear an intention to control and prevent 
spéculation in fuel so far as possible, and not to permit jobbers who al- 
ready held contracts for mine output to be free from restriction in 
the disposition of the same. 

[2] 2. Plaintiffs in error complain that they were not allowed to 
show that 15 cents per ton added as commission or gross margin to 
its purchase price results in this case to loss or inadéquate compensa- 
tion. Déniai is made of the President's authority to so limit the gross 
margin as to accomplish that resuit. In this connection there is a 
suggestion that the President's authority can only be exercised through 
the Fédéral Trade Commission, a subject which will later be considered 
under another heading. It is f urther urged that, even if the immédiate 
emergency justified the Président in fixing jobber's priées, he was sub- 
ject to the limitations imposed by the act upon the Trade Commission, 
which (under paragraph 14) was required in fixing maximum pro- 
ducers' priées to "allow the cost of production, jncluding the expense 
of opération, maintenance, dépréciation, and depletion," plus "a just 
and reasonable profit"; paragraph 15 f urther providing that — 

"in fixing such priées for dealers, the Commission shall allow the cost of the 
dealer and shall add thereto a just and reasonable sum for his profit in the 
transaction." 

In our opinion this contention overlooks the summary nature of the 
power which we think was conferred on the Président, to meèt the 
emergency by making temporary orders which shôuld, so far as possi- 
ble, save the immédiate situation until the commission should hâve time 
and opportunity, through its slower processes, to niake more com- 
plète investigation of conditions and remédies. It should be conclu- 
sively presumed that the Président gave the subject ail the investiga- 
tion and considération which the emergency permitted. It was thus 
not opeii to plaintiffs in error to show that in their spécifie cases the 
margin allowed was inadéquate or resulted in loss. * 

[3] 3. By motion to quash the indictment it is urged that by the 
Lever Act the Président was given no power to fix prices at which 
coal could be sold, but that such power rested solely in the Trade Com- 
mission. Following the broad powers given the Président by paragraph 
1 of section 25, as quoted in part at the beginning of this opinion, is 
this express provision: 

"Said authority and power may i be exercised by him in each case through 
the agency o( the Fédéral Trade Commission during the war, or for such part 
of said tlifie as in his judgment may be necessary." 

Plaintiffs in error contend that the word "may" must be construed 
as "shall," a:nd that this is shown by the asserted "startling innovation 

1 Italics ours. 
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in législative action," due to the exigencies of the war, found in the 
authority given the Président to fix priées of cOal and coke and to es- 
tablish rules and régulations, etc., as contained in the earlier part of 
the act, as well as in the provisions relating to compensation for the 
use of plants and businesses requisitioned, to the désignation by the 
Président of an agency tp which the producers shall sell their products, 
etc., to procédure by the Trade Commission in inquiring into the cost 
of producing coal and coke, and in the requirement that the Commis- 
sion, in fixing maximum priées, shall allow the cost of production or 
service and add thereto a just and reasonable sum for the profit in the 
transaction. 

We are unable to agrée with this contention. The District Judge, 
in a brief but comprehensive opinion (263 Fed. 451), held that the word 
"may" is merely permissive ; that the Président was by the first para- 
graph of the section empowered, not required, to exercise his authority 
through the Commission in each instance ; and that such intention was 
otherwise clear from the context. In this opinion we fuUy concur. 

Nor do we think there was error in refusing défendants' request to 
charge that défendants were not liable unless the 25 cents per ton, 
added by them to the purchase price of $3.25 per ton, included a profit 
(after the déduction of ail costs and expenses) in excess of 15 cents 
per ton, and in charging that "profit" means the same as "gross mar- 
gin," viz. the différence between the purchase price and the selling price. 

[4, 5] 4. The constitutionality of section 25 of the act is vigorously 
assailed on several grounds ; the first being that it deprives plaintiflfs 
in error of Iheir property without due process of law. The spécifie 
criticisms are that the law is not clear and definite, and that no notice 
and hearing upon the making of executive orders is provided for. The 
first criticism is plainly without merit. Nothing could well be more 
clear and definite than the plain inhibition against making the selling 
price more than 15 cents per ton higher than the purchase price. The 
case is obviously not within the reasoning of the Cohen Case, 255 U. 
S. 81, 89, 41 Sup. Ct. 298, 65 L. Ed. 516, 14 A. L. R. 1045, which held 
section 4 of the act (section 3115%ff) invalid; and the instant case 
is not affected by that décision. 

As to the second criticism : While under ordinary conditions notice 
and hearing would be conditions précèdent to the making of an order 
of this kind, we agrée with the court below (265 Fed. 424) that due pro- 
cess of law is not to be tested by form of procédure merely, that public 
danger warrants the substitution of executive processes for judicial 
process (Moyer v. Peabody, 212 U. S. 78, 84, 29 Sup. Ct. 235, 53 1. 
Ed. 410), and that under the war conditions then existing, and as in- 
dicated by the preamble of the act, the fixing of priées in industries so 
vital to the prosecution of the war as food and fuel was not the dep- 
rivation of due process of law, but is within the power given to Con- 
gress by article 1, § 8, of the Constitution, to make ail laws necessary 
and proper for carrying into exécution the war powers expressly enu- 
merated. 

Our conclusion that section 25 of the Lever Act is valid is confirmed 
by the many récent décisions of the Suprême Court sustaining the ex- 
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ercise of war powers; ,as in the McKinley Case; 249 U. S. 397, 398, 

39 Sup. Ct. 324, 63 L. Ed. 668, where was sustained a régulation of 
the Secretary pf War, made under the authority of Congress, forbid- 
ding the keeping of houses of ill famç within a certain distance of 
military camps; the War-Time Prohibition Case, 251 U. S. 146, 160, 

40 Sup. Ct. 106, 64 h. Ed. 194, holding- that the exercise of the power 
to prohibit the liquor traffic as a means of increasing war efficiency 
was within the war power of Congress ; Ruppert v. Caffey, 251 U. S. 
264, 279, 283, 301, 40 Sup. Ct. 141, 64 L. Ed. 260, which sustained the 
prohibition against liquors containing one-half of 1 per cent, of alcohol, 
even though not in fact intoxicating ; the Sélective Draft Cases, 243 
U. S. 366, 377, 38 Sup. Ct. 159, 62 L. Ed. 349, L. R. A. 1918C, 361, 
Ann. Cas. 19.18B, 856; and the Espionage Cases of Schenck v. U. S., 
249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470; Frohwerk v. United 
States, 249 U. S. 204, 39 Sup. Ct. 249, 63 L. Ed. ,561, and Debs v. 
United States, 249 U. S. 211, 39 Sup. Ct. 252, 63 L. Ed. 566. In 
several of the cases cited the Lever Act is referred to, and, to say the 
least, without apparent question of its validity generally. 

.The section is further criticized as violating articles 1, 2, and 3 of the 
fédéral Constitution, by attempting ]to delegate législative and judicial 
powers to the Président, the Fuel Administrator, and the Fédéral 
Trade Commission. We are unable to recognize any délégation of 
judicial power. In our opinion the délégation of power to make rea- 
sonable rules and régulations for the control of the food and fuel sup- 
ply ,did not violate the prohibition against délégation of législative 
power. Buttfield v. Stranahan, 192 U. S. 470, 494, 24 Sup. Ct. 349, 
48 h. Ed. 525 ; Union Bridge Co. v. United States, 204 U. S. 364, 377, 
27 Sup. Ct. 367, 51 X. Ed. 523; St. Louis, etc., Ry. Co. v. Taylor, 210 
U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; McKinley v. United States, 
supra. 

We see no merit in the suggestion that the section is an abuse of the 
powers given Congress to provide for the national security and défense, 
or in the contention that the section violâtes the Tenth Amendment by 
interfering with the rights of the respective states as to régulation of 
industries within the states. 

We hâve not discussed ail the arguments adduced by counsel for 
plaintiffs in error in support of their contentions. We hâve, however, 
given them full considération, and hâve reached the conclusion that no 
error was committed by the court below in the respects complained of , 
and that its judgment should be affirmed. 
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FREDERICK v. AMERICAN SUGAR REFINING CO. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1922.) 

No. 1920. 

Sales <s=3339— On refusai of purchaser to accept dellvery made seller may retake 
and sell property for purchaser's acoount. 

: Under a contract for sale of sugar, delivery to be made to carrier, 
Molière plaintiff made due delivery and tlie sugar was trausported to the 
proper terminal warehouse in défendant'» city, wiiere it was held subject 
to flefendant's order, but he refused to accept' it, plaintiff held to bave 
the right at its élection to retake and sell the sugar, on due notice to de- 
fendant, at any time thereafter, and after creditiug défendant with the 
proceeds to recover from. him the remainder of the contract price. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action at law by the American Sugar Refining Company agàinst Wil- 
liam C. Frederick. Trial to court. Judgmeiit for plaintiff, and de- 
l'endant brings error. Affirmed. 

Isaac Iv. Straus, of Baltimore, Md. (W. W. Parker, of Baltimore, 
Md., on the brief), for plaintiff in. error. 

James Piper and Joseph C. France, both of Baltimore, Md. (Piper, 
Carey & Hall, of Baltimore, Md., on the brief), for défendant in error. 

Before KNAPP and WADDILL, Circuit Judges, and WEBB, Dis- 
trict Judgc. 

WADDILL, Circuit Judge. On the 28th day of May, 1920, thë 
plaintiff in error, hereinafter called the défendant, purchased from the 
défendant in error, hereinafter called the plaintiff, 300 barrels of 
sugar, covered by two separate orders of 150 barrels, each barrel to 
contain 350 pounds more or less refined granulated sugar, at $22.50 
per 100 pounds; f. o. b. New York, the fîrst order of 150 barrels to be 
delivered in the month of July, 1920, or as soon thereafter as possible, 
and the second order of 150 barrels, in the month of August, 1920, or 
as soon thereafter as possible. The défendant obligated himself to ac- 
cept delivery when made by the plaintiff, and that such delivery should 
be complète on receipt of the goods by the carrier. Pursuant to the 
undertakings, the plaintiff, on the 21st of July, 1920, delivered the July 
order of 150 barrels to the Pennsylvania Railroad Company in New 
York, f. 0. b., addressed to the défendant, c/o Terminal Warehouse 
Company, Monument street, Baltimore, Md., and bills of lading were 
issued therefor, and forwarded to the défendant. On or about the 9th 
of August, 1920, the plaintiff delivered to the défendant the August or- 
der of 150 barrels, forwarding the same by water to the défendant, c/o 
Terminal Warehouse Company, Monument street, Baltimore, Md., 
for which bills of lading were duly issued, and forwarded to the de- 
fendant. Défendant refused and declined to accept the shipments of 
sugar upon arrivai, giving as his excuse for so doing, in certain letters 
under the dates of August 20 and 25, 1920, respectively, that the plain- 

®=3For other cases see same topio £ KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tiff had unduly delayed delivery of the same, and stated that he was 
compelled to go into the bpen market and purchase sugar for his busi- 
ness, in conséquence of such delay. 

Correspondence was had between the parties, ail resulting in the de- 
fendant positively refusing to accept the sugar, and in plaintiff notify- 
ing the défendant on the 23d day of November, 1920, that unless the 
sugar was taken and paid for, it would be resold on his açcount, and 
at his risk and cost. On the 2d of December, 1920, a further notice 
was given to the défendant of the intendéd sale of the sugar, and no 
attention being paid there^to, sale was had on the 21st and 22d pf De- 
cember, 1920, of 270 barrels, at 8 cents per pound, and later on, in Jan- 
uary, 1921, the remaining 30 bàrrels were sold at 7 cents per pound, 
after which plaintiff rendered to the défendant an account of such re- 
sale, showing that the same brought $8,358.57, leaving a balance due the 
plaintiff of $15,839.30, for which demand was made and payment re- 
fused, and this suit was instituted. A jury was waivéd by the parties, 
by counsel, in writing, and the case submitted to the judge of the dis- 
trict court for trial. Evidence was f ully heard, and each si de submitted 
proposed prayers covering their respective views of the la^y, ail of 
which were rejected by thé court, and judgment entered upon the 
pleadings and proofs in favor of the plaintiff for the balance of $15,- 
839.30, from which action of the court, and in refusing to grant the 
prayers asked for, and the entry of judgment in favor of the plaintiff, 
this writ of error was sued out. 

Sundry assignments of error were made, which need not be con- 
sidered in détail as they présent but two questions: (1) Whether or 
not the court erred in declining to accept the views of the law contained 
in the def endant's prayers ; and (2) whether the testimony warranted 
the findings and judgment of the court. 

The law of the case must be determined in the light of the facts, 
and especially the findings of the court, assuming there is testimony to 
support such finding. It is true the District Court rendered no spécifie 
décision regarding the law, nor made a spécifie finding of facts; but 
the court, by its judgment, adopted plaintiff's view of the facts, and 
accepted the law as applicable to that state of facts. The effect of the 
court's finding was that the défendant purchased the sugar, and de- 
clined and refused to accept the same in accordance with the terms of 
the contract, and, on the contrary, abandoned the sugar in the storage 
warehouse, and that it had to be sold to avoid total loss. It is true the 
défendant claimed that there was such delay in the shipment of the 
sugar as to disentitle plaintiff to recover, and also that the con tracts 
were so vague and uncertain, that they could not be enforced. It is 
likewise true that, at and about the time the purchase was made, the 
price of sugar was abnormally high, and that the price continued rapid- 
ly to fall for several months thereafter. 

The District Court doubtless took ail thèse détails into account in 
reaching its conclusion ; that is to say, the price of sugar at the time of 
making the contracts, the drop in pj;ice at the times of delivery, and the 
continued fall in price up to and ïncluding the dates of sales of the 
abandoned sugar. Upon the whole case, the court's judgment was in 
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f avor of the plaintiff, and we think the testimony supported the court's 
finding-s of f act on each of thèse matters, and after most careful con- 
sidération we reach the same conclusion as that of the District Court. 

The defendant's alleged reason for faiUng to comply with his con- 
tracts was that deHveries of the sugar were unduly delayed. This ex- 
cuse was made in August, and also as late as the 29th of November, 
1920, after notice of sale had been given. Manifestly there is nothing 
in this contention. The fîrst delivery was to be made during the month 
of July, or as soon thereafter as possible, and the second during the 
month of August, or as soon thereafter as possible. Delivery in the 
fîrst instance was made on the 21st of July, the month specified in the 
contract, and the August delivery was made on the 9th of August, 1920, 
during the month specified. Hence there is no merit whatever in the 
claim. 

The défense of indefiniteness, sought to be introduced, is almost as 
barren of merit, aside from the fact that it was apparently an after- 
thought that it was made, and for that reason does not commend itself 
to the court. The amounts of the two purchases were specified; the 
terms of payment were specified ; the character of the sugar was spec- 
ified; the times of deliveries were specified; the manner of delivery 
was specified. With ail thèse requirements the plaintifif complied, leav- 
ing nothing for the défendant to do save to comply with his undertak- 
ings under the contracts to pay for the sugar. It is true that during the 
entire transaction, commencing in December, 1919, down to and about 
the time of ,making the contracts herein on the 28th of May, 1920, 
there was a highly fluctuating susrar market, priées ranging from 7.28 
cents, on the 2d of December, 1919, down to the last week in May, 
1920, when the peak was apparently reached at 23.57 cents per pound, 
and refined sugar granulated basis reached 26 cents. The contracts in 
question were entered into on the 28th of May, 1920, for future de- 
livery, at 221/^ cents per pound, less 2 per cent, if paid for in seven 
days, or 22.05 cents net f . o. b. New York. At the date of making the 
contracts, ■ it was difificult to procure sus;ar at ail. Thèse conditions 
continued virtually through the fîrst half of the year 1920, and there 
were practically no open market quotations by refîners from January 
1 to August 11, 1920, when conditions began to change. During the 
latter part of July, and the early part of August, foreign sugar began 
to arrive, and the local price commenced to décline. Sales on August 
12, 1920, f . o. b. New York, were at 16,758 cents per pound, and a rapid 
and uninterrupted décline was shown during the balance of the year, 
the quotation for December 31st being 7.42 cents and sales of sugar 
were practically suspended. 

The sale of the sugar contracted for was made upon due notice to 
the défendant, and for the amount received from the sales due crédit 
was given. There is nO suggestion that the plaintifï did anything to 
depress the market, nor is there the slightest intimation of any in- 
terférence or improper conduct on its part, in connection with the same. 
It was made in due course of business, with full opportunity to the 
défendant to protect himself, if he desired to do so, by purchasing the 
sugar, or making it sell for a higher price, if it did not bring its fuU 
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value, and the loss arising from the fluctuations of the rharket between 
the times of delivery and sale must f ail upon the party failing ta keep 
his contract, and not upori the one who, in ail respects, complied v/ith 
the same. There is no intimation that the conditions connected with 
the fluctuation of prices, arose from causes over which the plaintifif had 
any control. 

This brings us to the considération of the légal questions presented 
by the instructions ofiiered by the défendant, which the court refused 
to give, especially as to what was the true measure of damages, as 
shown by the sixth prayér offered. The defendant's first, second, tliird, 
fourth, and fifth prayers ail relate to the sufficiency of the évidence on 
the pleadings to entitle the plaintifif to recover, which hâve been dis^ 
posed of by what has been already said. The sixth prayer asked the 
court to say as matter of law that — 

"In the event that the court, sittiiig as a jnry, flnds for the plnintiff, the 
measure of damages under each, of the respective contracta- referred to in the 
évidence is the différence between the contract price and the market price at 
the clty of Baltimore, at the time tlie défendant notifled the plaintiff of his 
refusai to accept the respective shipments of sugar under the respective con- 
tracts between the parties referred to in the évidence." 

This request the court properly refused, as the law enuriciated was 
not applicable to the f acts of the case. Under this instruction, the de- 
fendant would hâve placed upon the plaintiff the responsibilityof the 
defendant's failure to carry eut his contracts, and he had no iright, 
upon his open breach of the contracts, to ask the plaintifï to hazard the 
responsibility of a further décline in the market. This was a risk the 
défendant invited by failing to keep his contracts with the plaintifï. 
The plaintiff had in ail respects complied with the contracts, by making 
the shipments of sugar according to t^eir terms, and was entitled to be 
paid the amount due. The défendant saw fit to refuse to take what 
he had bought, and apparently abandoned the purchase, which gave the 
plaintifï the right to sue at once for the entire breach of the contracts, 
or to pursue the course that was pursued hère, of endeavoring to realize 
what could be procured from the abandoned purchase, upon due notice 
to the purchaser, and sue for the residue in case of loss. 

A distinction is sought to be made between cases where title has ac- 
tually passed to the vendee, and where the same is reserved in the ven- 
dor. Assuming such distinction to exist, it has no application hère, 
where the goods sold were delivered according to the terms of the 
contract, to the vendee, under the express provision that the vendee 
would accept delivery when made by the seller. The sugar was ship- 
ped f. o. b. New York, and delivered at the proper terminal warehouse 
of the carrier in the defendant's city. In such case, the goods having 
been abandoned, and remaining in the possession of the terminal Com- 
pany as bailee for the vendee, the vendor had the right, at its option, 
to exercise its remedy against the goods, if it saw proper, and sue for 
the balance, or sue for the entire purchase price due under the con- 
tracts. This right of élection to subject the spécifie property to the li<;n 
of the vendor, might be of vital importance in case of an insolvent vert- 
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dee (Sands & Crump v. Taylor, 5 Johns. [N. Y.] 410, 4 Am. Dec. 374, 
a décision of Chancelier Kent), and by no means debars his right of 
recovery by exercising the same in the case of a solvent vendee. Ot 
course, full notice and fair dealing is required on the part of the 
vendor in making and execating his élection to secure what can be 
saved from the abandoned property, and the vendee has ample oppor- 
tunity to protect himself upon receipt of notice. Authorities to sustain 
the views hère stated are abundant and a few will be cited. Young v. 
Mertens, 27 Md. 114, 126; Regester v. Regester, 104 Md. 1, 64 Atl. 
286; Rosenbaum v. Weeden, Johnson & Co., 18 Grat. (Va.) 785, 98 
Am. Dec. 12,7; Urbansky v. Kutinsky, 86 Conn. 22, 84 Atl. 317. 

The case of Rosenbaum v. Weeden, Johnson & Co., supra, in its es- 
sentials, is very mucli like the instant case, and will be found to con- 
tain a full and most interesting discussion of this entire subject. There 
Judge Moncure, Président, speaking for the Suprême Court of Ap- 
peals of Virginia, said ; 

"If a vendoe of goods refuse to aceept them when tendered accordlns 
to the contract of sale, the vendor may elect to rescind the contract and 
keep or dispose of the gooUs for his own use, or to let it remain in full force 
and hold the vendee liable for the priée of the goods and ail damages arising 
from his breach of the fontraet. If he elect to let tlie contract remain in full 
force, he may either hring liis action for the price of the goods when it is 
due and payable, or he may .sell the goods, apply the net iiroceeds of sale to 
the crédit of the vendee on aceount of the money due by him, and brlng an ac- 
tion against him to recover the balance. * * * The i)l!iintiffs, as we hâve 
seen, had a right of élection to sell thèse goods or not, and could elect to sell 
them at any time while they remained in their hands, and the default of the 
défendants continued. And this right was not at ail aftected by the faet that 
the goods, during ail the time they remained in their hands, were falling in 
their market value. They stlll had a lien upon tlie goods which they could 
enforce or not, at their élection. The défendants' plain remedy, as before 
mentioned, vcas to comply with the terms of sale, and take away the goods. 
There could he no room, then, for saying that the plaintiffs delayed the resalo 
for an unreasonable time upon a falling market, since they might elect to sell 
at any time and in any stnte of the market." 

See, also, EHiott on Sales, 548, 551, 557, 593, 597; Benjamin on 
Sales (7th Ed.) §§ 767, 782 ; Uniform Sales Act Md. (Laws 1910, c. 
346) §§ 72, 74, 81, 82, and 84. 

Just a word should be said, perhaps, as to the time in which the re- 
sale was made. While there was considérable time between August 
and December, 1920, when the first sale was had, it will be found upon 
careful examination of the facts that it would hâve been impracticable 
to hâve made sale of the abandoned sugar between August and Novem- 
ber, on aceount of the fluctuating market, and, indeed, lack of a market 
at ail, and in the intérim the défendant was kept advised of his contin- 
uing default, and given full and ample opportunity to protect himself 
at the sales as soon as it was practicable to make the same, which took 
place in December and January, and as early as the court believes, from 
the whole testimony, it was judicious to make the same. Certainly 
nothing occurred in connection with the resale to relieve the defaulting 
vendee from responsibility, and placing the same upon the vendor. 
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Regester v. Regester, supra, 104 Md. 1, 12, 64 Atl. 286 ; Woodward v. 
Tyng, 123 Md. 98, 91 Atl. 166. 

The décision of the lower court will in ail respects be affirmed. 

Affirmed. 



BILYEU V. LESTER et al. 

(Circuit Court of Appeals, Thlrd Circuit. May 22, 1922. Keliearlng Denied 

July 25, 1922.) 

No. 2814. 

i. Bankruptcy ^=»345— Living members of bankrupt beneflt association held not 
entitled to share in funds as against death ciaims. 

On tlie banlîruptcy of a beneut association, wliich coliected assessments 
solely for the payment of benefits to tlie benefieiaries of deeeased members, 
the living members held to hâve no claim to any of its funds as against 
the daims of such benefieiaries, who occupy the position of creditors. 
2. Banliruptcy (S=»345— Members of beneflt association heid not entitled to re- 
cover assessments paid, as against creoitors. 

Members of a beneflt association, Who, after application for a recelver 
for the association, contlnued to pay their assessments, held not entitled, 
as against creditors, to recover such payments after the association had 
'beén adjudged bankrupt. 

Pétition to Revise and Appeal from the District Court of the United 
States for the Eastern District of Pennsylvania ; Oliver B. Dickinson, 
Judge. 

In the matter of the Order of Sparta, bankrupt; William F. Lester, 
trustée. William H. Bilyeu appeals from and pétitions to revise an 
order applying f und to payment of death daims. Affirmed. 
: See, also, 238 Fed. 437 ; 155 C. C. A. 75, 242 Fed. 235. 
■ Charles Hunsicker and William S. Wallace, both of Philadelphia, 
Pa., for appellant. 

Francis Chapman and Horace M. Rumsey, both of Philadelphia, 
Pa., for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. [1] This case concerns the funds 
in the hands of the receivers in bankruptcy of the Order of Sparta. 
That order was an unincorporated bénéficiai association, common in 
Pennsylvania, and by référence to Taylor v. Order of Sparta, 254 Pa. 
556, 99 Atl; 157, its status in that state vi'ill appear. It will also be 
seen, from the décisions noted in the margin,^ that the underlying pur- 
pose of svLch associations is the payment of benefits at death. The 
members receive no benefits during lif e, but on the death of a member 
his beneficiary becomes a creditor, and the trust iinposed on the assets 
bf the association is for the benefit of such creditors. The décisions 

iHamil v. Royal Arcanum, ,152 Pa. .537, 25 Atl. C45; Solis v. Blank, 199 
Pa. 60Ô, 49 Atl. 302; Advance ]Estate, 48 Pa. Super. Ct. 197; Fleteher v. 
é'awanese Tribe No. 281, 9 Pa. Super. Ct. 393; Liederkranz v. Turn Verein, 
163iPa: 265, 29 Atl. 918, 43 Am. St. Rep. 798 ; Frowert v. Blank, 205 Pa. 299, 54 
Atl. 1000. 
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show that the application of the assets in case of insolvency is: (1) 
To expansés of judicial administration; (2) to gênerai creditors; (3) to 
members of the association in proportion to their contributions. Ap- 
plying thèse principles to the fund for distribution in this bankruptcy 
proceeding, we note that it came into the hands of the receivers from 
the treasury of the order and without earmark, and that it arose from 
the payment of assessments by certificate holders, the only source of 
revenue of the order. 

This fund, being in the hands of the treasurer, would, prior to bank- 
ruptcy of the association, hâve been an asset which an unpaid créditer 
could hâve levied upon, and by the Bankruptcy Law the Trustée "shall 
be deemed vested with ail the rights, remédies and powers of a creditor 
holding a lien by légal or équitable proceedings thereon." Having ad- 
ministered the fund, and appHed it, by the proceeding hère complained 
of, to the payment in part of the death claims of creditors, it would 
seem the court below committed no error, unless the appellees, who are 
living beneficiaries of the association, can show some claim to it higher 
than that of their deceased associâtes. At this point we note they hâve 
no claim to the fund by virtue of their contract of membership. That 
contract provides for payment by them to the order of assessments 
made during their lives, and for no payment by the order to them dur- 
ing life, but only on death. Such beinsr the contract, the case of Bur- 
don V. Mass. Safety Fund Ass'n, 147 Mass. 366, 17 N. E. 878, 1 L. R. 
A. 146, has no application to the présent case, for the facts, as stated 
by that court, were that — 

"By the terras of the contract, the safety fund is not in any event directly 
liable for losses by death. It is rather a fund for the l)enefit of living certifi- 
cate holders than security for the payment of money to the représentatives 
of deceased holders. The certificate is explicit upon this point." 

Seeing, then, the exceptants hâve, as to this fund, raised by assess- 
ments, no claim by virtue of their contract, and that it was theretofore 
impressed with the trust in favor of creditors, we next inquire whether 
the exceptants hâve any claim to it by virtue of any action taken or 
agreement or division made by the order. In that regard, two questions 
arise: One, whether such division was actually made, a question of 
f act ; the other, whether such division could legally be made, a question 
of law. 

Touching the first question: We note certain resolutions were pass- 
ed by the order in 1880, by which, in substance, it was provided there 
should be established what was known as the permanent fund, the pur- 
pose of which was to rebate, as able, monthly assessments of those 
who had been members for 25 years. This fund was made up by tak- 
ing a certain proportion from the regular assessments as they were 
paid in. By proper proceedings taken january 20, 1915, the permanent 
fund was abolished as of March 15, 1915, at which time, or shortly 
thereafter, it consisted of cash, $5,192.27; real estate^ $1,900; mort- 
gages, $7,669.12. It was also provided that the fund should be con- 
verted into cash, and whenever the accumulation of money was suffi- 
cient to pay a monthly assessment for ail members of the permanent 
fund it should be deposited in the beneficiary fund, and such members 



312 281 l'EDERAL REPORTER 

of the permanent fund should be exempt from paying such month's 
assessment. 

ït is contended that no such situation arose, of sufficîent accumula- 
tion of cash to pay a month's assessment, and further that no sucli" 
appHcation was made. But, assuming the accumulation had occurred, 
the money would not hâve been paid to the certificate holders, but 
would hâve been transferred to the beneficiary fund, where it would 
still hâve remained the property of the order, and in its hands, and 
impressed with the earlier trust to pay creditors ; and, such being the 
situation vi^hen bankruptcy occurred, that latter fact makes it ail the 
more împerative to apply the money to pay creditors, instead of paying 
it, as appellants contend, to living certificate holders, for,, however gen- 
erous and kindly may hâve been the purpose of the order to relieve 
thèse îong-time members of the order from the payment of a monthly 
assessment, it is clear that such a plan must be subordinated to the 
higher and juster duty of paying its creditors. Wë are therefore of 
opinion that the court below committed no error in refusing to divert 
the proceeds of this permanent fund from creditors and award it to 
certificate holders. 

■ [2] It further appears that 65 certificate holders, in order to main- 
taih their standing as members, paid to the order between March 31, 
1915, the date proceedings were begun in the state court for receiver, 
and November 23, 1916, when the order went into bankruptcy, the sum 
of $510.28. For this they claim priority and repayment. We are 
unable to see on what légal or statutory basis such priority can be 
awarded. It is true the holders of tliese certificates were, when the 
State court held the order was insolvent and appointed a receiver, in 
a trying dilemma. They chose to pay their assessments to retain their 
membership, but the order received such payments in order to help con- 
tinue its opérations. Unf ortunately, its purpose failed ; but such fail- 
ure gave the order no ri^ht to take money from its treasury and re- 
turn it to the disappointed certificate holder at the expense of its credi- 
tors. The situation was not unlike that of stockholders in a bank 
threatened with failure, who deposited additional money to sustain 
its crédit, but whose purpose failed to save the bank. 

Finding no error in the distribution made by the court, its action in 
confirming the report of the master is afiirmed. 



THOMPSON-CONNELLSVILLE COKE CO. v. McKEEFREY IRON CO. 

(Circuit Court of Appeals, Third Circuit. May 20, 1922.) 

No. 2815. 

Trial €=>I65— Matter drawn out by défendant on cross-examlnation cannot be 
basis of compulsory nonsuit. 

Under the law of Pennsylvauia, when def<!iidaiit introduces a matter of 
défense on cross-examination of plaintiflf's witnesses, and succeeds in 
having the matter admitted in évidence, such matter cannot be the basis 
of a compulsory nonsuit, but the case should be submltted to the jury, 

©=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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whieh should consider the évidence so dravvn out and admitted as tliough 
the witness had been called and examined in cliief by défendant. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, Judge. 

Action at law by the Thompson-Connellsville Coke Company against 
tîie McKeefrey Iron Company. Judgment for défendant, and plain- 
tiff brings error. Reversed. 

W. J. pjrennen, of Pittsburgh, Pa., and Sturgis, Morrow & Sturgis, 
of Uniontown, Pa., for plaintifï in error. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa. (Wm. M. Robinson 
and Samuel McClay, both of Pittsburgh, Pa., of counsel), for défend- 
ant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. This writ of error brings hère for re- 
view a judgment of compuLsory nonsuit. The facts of the case, at first 
perplexing, are thèse : 

"Thompson-Connellsville Coke Company, by Producers' Coke Com- 
pany, Sales Agents," entered into a contract with McKeefrey Iron 
Company for the sale to the latter concern of a given tonnage of Stand- 
ard Connellsville Furnace Coke at a named price in monthly deliver- 
ies. The Iron Company admits having received ail the coke covered by 
the contract and the Connellsville Company admits having been paid in 
full for the tonnage named in the contract. Yet the Connellsville Com- 
pany brings this suit to recover from the Iron Company the contract 
]3rice for 6,206 tons of coke shipped in two months of the contract term. 

This seeming contradiction of facts had its rise in the circumstance 
that on the date of the contract mentioned, the Connellsville Company 
entered into a contract with the Producers' Coke Company for the sale 
to that concern of coke of the same grade, tonnage and .deliveries, at 
a slightly lower price, under which contract the Connellsville Company 
later made full deliveries ; and in the f urther circumstance that the 
Producers' Company made full deliveries of coke to the Iron Com- 
pany under the first contract and full payment to the Connellsville Com- 
pany for the coke delivered to it under the second contract. In this 
situation the Iron Company contends that its contract, although nom- 
inally with the Connellsville Company was actually with the Producers' 
Company, describing itself as Sales Agents, and that, having received 
coke deliveries from the Producers' Company made on and for its own 
account, it, the Iron Company, was in position to crédit or ofïset its 
indebtedness to the Producers' Company against a larger indebtedness 
already due and owing by the Producers' Company to the Iron Com- 
pany arising from previous litigation. 267 Fed. 22. 

At the trial the case resolved itself into the question whether the 
shipments of coke, admittedly made by the Producers' Company and 
received by the Iron Company, were made by the Producers' Company 
(as the plaintiff contended) at the instance or upon the procurement of 
the Connellsville Company, or were made by the Producers' Company 
(as the défendant contended) on and for its own account. 
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The trial of this issue placed upon the Connellsville Company (the 
plaintiff) the burden of showing that it had perîormed the contract by 
making coke deliveries to the Iron Company. In cross-examining the 
plaintîff's witnesses when testifying to plaintiff's performance, the de- 
fendant pursued a Une in the development of its défense which was not 
Hmited to cross-examination on matters brought out in the direct ex- 
amination but extended to demands made upon the plaintifï for the 
production of documents ; the examination of the witnesses upon those 
documents when produced ; the ofïer of the documents in évidence ; 
and, ultimately, their admission in évidence over the objection of the 
plaintiff. This évidence, introduced by the défendant in the plaintiff's 
case, comprised more than thirty documents and were of a character 
tending directly, and quite substantially, to prove the défense pleaded. 
When the plaintiff rested, the court directed a judgment of compulsory 
nonsuit and the plaintiff, failing on a motion to strike off the nonsuit, 
sued out this writ of error, raising three questions on the one error 
assigned, namely, the sufficiency of the évidence of performance; the 
proper party plaintiff ; and the power of the court to enter a compul- 
sory nonsuit after the introduction of évidence by the défendant. 

The évidence introduced by the défendant in the plaintiff's case in 
chief was so voluminous and so relevant to the défense that it is quite 
impossible to separate it f rom the case made by the plaintiff and to dé- 
termine whether, without the defendant's évidence, the plaintiff's évi- 
dence was sufficient to subrait to the jury on the issue of performance. 
For the same reason it is equally impossible to détermine whether the 
Connellsville Company or the Producers' Company was the proper 
party plaintiff. Therefore, we shall dispose of the assignment on the 
third question which relates to the power of the court to enter a judg- 
ment of compulsory nonsuit in the circumstances. 

The law of Pennsylvania on this subject is clear. It is to the effect 
that when a défendant introduces a matter of défense on cross-exam- 
ination of plaintiff's witnesses and succeeds in having the matter ad- 
mitted in évidence, the case should be submitted to the jury and the 
jury should consider the testimony so drawn out and admitted as 
though the witness had been called and examined in chief on the part 
of the défendant. This being the law, the matters of défense hère 
proved in the plaintiff's case and elicited from thé plaintiff's witnesses 
cannot be the bases of a nonsuit. Hughes v. Westmoreland Coal Co.^ 
104 Pa. 207, 213; Catanzaro v. Pennsylvania R. Co., 230 Pa. 305, 310. 
311, 79 Atl. 624; Smith v. Standard Steel Car Co., 262 Pa. 550, 556, 
106 Atl. 102. 

The question of the power of the court to grant the nonsuit in this 
case was considered on the motion to strike off the nonsuit and argued 
in the brief s on this writ of error as though the power were to be de- 
termined according as the cross-examination was "proper" or "im- 
proper." Whether the cross-examination was or was not permissible 
under the law of évidence is a question which is not before us. Al- 
though exception was noted to the admission of the defendant's docu- 
mentary testimony, no assignment of error is based on it. Without re- 
gard to whether the course pursued by the défendant of introducing 
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its documentary défense in the plaintiff's case in chief was proper or 
iniproper, that course inevitably, under the Pennsylvania décisions, 
foreclosed any right which otherwise the défendant might hâve had to 
a compulsory nonsuit. That and that alone is the question before us. 
Being persuaded by the authority and reasoning of the Pennsylvania 
décisions, we are of opinion that the trial court committed error in en- 
tering judgment of nonsuit, and direct that the judgment below be re- 
versed and a new trial awarded. 



NATIONAL DREDGING & LIGHTERAGE CO. v. TURNEY TRANSP. 00. 

(Circuit Court of Appeals, Thlrd Circuit. May 17, 1922.) 

No. 2826. 

i. Shipp!ng <s=954 — Llablllty for overloading chartered barge. 

VVhere a chartered barge was fast alongside a dredge bel»» loaded wlth 
sand, it was the duty of tlie barge raaster, employed by the owner to 
look after her safety, to control the loading, and to stop it by tlmely pro- 
test when the barge had aboard as much as he thought she could safely 
carry, and it was the duty of the dredge master, acting for the charterer, 
to heed hls protest. 

2. Admiralty ig=3l 18— FIndings presumptively correct on appeal. 

Findings of a trial judge, who saw and heard the witnesses. wiU hâve 
great weight with an appellate court, and will not be dlsturbed, unless 
clearly against the évidence. 

3. Shlpping <S=s>54 — Llablllty for overloading chartered barge. 

Sinking'of chartered barge from overloading with sand from a dredge 
heUli, under the évidence, due to faults of both barge inaster and dredge 
master, for which owner and charterer were equally llable, 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

Suit in admiralty by the Turney Transportation Company against 
the National Dredging and Lighterage Company. Decree for libelant, 
and respondent appeals. Modified. 

For opinion below, see 272 Fed. 495. 

Willard M. Harris, of Philadelphia, Pa., for appellant. 
Lewis, Adler & Laws, of Philadelphia, Pa. (Otto Wolff, Jr., of 
Philadelphia, Pa., of counsel), for appellee. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. This appeal is from a decree in ad- 
miralty finding a charterer at f ault in overloading a chartered barge and 
holding the charterer liable in damages for her sinking. 272 Fed. 495. 

The Dredging Company, engaged in dredging in the Delaware River 
with the dredge "National," had chartered the barge "Emma" from the 
libelant. When loading sand upon the barge, she sank. Each craft 
was in charge of her own master. The court found that the barge 
master had protested against further loading and that the dredge mas- 
ter ignoring his protest had continued loading, and that, in conséquence, 

^oVoT othtr cases see same toplc & KBY-NUMBER in ail Key-Numbered DIgesta & Indexes 
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the barge sank. A decree based on the sole fault of the dredge master 
was entered for the libelant for the full amount of damages. Tlic 
respondent âppealed. 

[1] On this review we start with two rules of admiralty, sustained 
by the cases and abundantly testified to by nien engaged in the same 
maritime occupation : ï*irst, that when a barge is fast alongside a 
dredge receiving cargo, it'is' the duty of the barge master, who bas been 
employed by the owner to look after her safety, to control the amount 
and disposition of her cargo and to stop the loading by timely protest 
when the barge bas aboard as much as he thinks she can saf ely carry ; 
and second, that it is the duty of the dredge master, acting for ihe 
chafterer, to heed his protest. Niagara v. Cordes, 21 How. 7, 16 L. Ed. 
41 ; The Elton, 83 Fed. 521, 31 C. C. A. 496; Burdge v. 220 Tons of 
Fish Scrap (D. C.) 2 Fed. 783; The William Power (D. C.) 131 Fed. 
136. 

Corning to the testimony, the only undisputed fact in the case is that 
the barge sank. By whose fault she sank, whether that of the dredge 
master or the barge master, dépends upon a finding as to why she sank, 
and this in turn upon another finding as to when she sank. Out of the 
confusion of testimony we find this to be the true story : 

The barge was being loaded with sand delivered in a continuons 
stream f rom a stationary chute on the dredge. In distributing her 
load, the barge, by means of a steam winch on the dredge, was moved 
aft in order to be loaded forward and was moved forward in order to 
be loaded aft. She had been loaded very heavily in the stern, or, as 
the bar5e master himself said, she was already "overloaded" in the 
stern. Frank, the chute tender of the dredge, ordered the barge aft 
to load her at the bow, when Sam, the master of the dredge, directed 
him to put more sand on the stern. The barge master said to Sam : "I 
think we hâve got enough on her." Nevertheless, the crew of the 
dredge pulled the barge forward, the barge master helping with the 
Hnes, and loaded more sand on the stern. They then stopped loading 
the stern and, with the sand running aboard ail the while, pulled the 
barge aft and began loading amidship when she lurched and sank. We 
are aware that this finding of time and place of sinkiiig is against tes- 
timony that the barge sank when being loaded at the stern. There is, 
however, little dispute that the time at which she sank was about one- 
half hour after the quoted conversation between the barge master and 
dredge master, and that throughout this period the barge master al- 
lowed sand to run aboard without protest. 

[2] Recapitulating thèse facts in the order in which they appeal to 
our judgment as affecting liability, the barge master in the first place 
permitted, without protest on his part, the original overloading of the 
stern. This was his fault. When the dredge master ordered more 
sand on the stern, the barge master spoke the words we bave quoted— 
his only comment. The question is whether it amounted to a protest. 
It was at best a feeble protest. We bave had doubt as to whether it 
was a protest at ail. Although we are hère considering the testimony 
de novo, We shall not overlook the rule that findings of a trial judge, 
who saw and heard the witnesses will bave great weight with an appel- 
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late court and will not be disturbed unless clearly agaînst the évidence. 
Monongahela River C. C. & C. Co. v. Schinnerer, 196 Fed. 375, 117 
C. C. A. 193, certiorari denied 226 U. S. 608, 612; ^ The J. G. Gilchrist, 
183 Fed. 105, 105 C. C. A. 397; P. & G. S. S. Co. v. McCauldin, 202 
Féd: 735, 121 C. C. A. 197; P., B. & W. R. R. Co. v. Southeni Trans- 
portation Co. (C. C. A.) 205 Fed. 732, certiorari denied 231 U. S. 
750, 34 Sup. Ct. 321, 58 L. Ed. 466. 

[3] While, upon first view, we regarded the statement of the barge 
master, as it appears in. the typé of the record, more in the nature bi an 
opinion than a protest, yet, realizing that the trial judge saw the wit- 
nesses and heard their testimony and feeling that their intelligence and 
candor, manner and tone may hâve contributed to his conclusion, we 
yield to his finding that the barge master made a protest against further 
loadin^ at the stem. The dredge master, however, did not heed it. 
Thereiore, in this he was at fault. After loading more sand on the stem 
the dredge crew moved the barge aft, bringing her midship under the 
chute which was running sand ail the time. The barge master failed 
to protest against Ipading amidship. Hère he was at fault. Theh it 
was that the barge lurched and sank. Thus it appears that in the final 
stages of loading, both masters were at fault. It is impossible to say 
whether but for, the fault of one or the other the barge would not hâve 
sunk. If the dredge master hàd heeded the protest of the barge master 
and had not further loaded the stem, she might not hâve sunk; or, if 
after loading the stern the barge master had protested against loading 
amidship, again the barge might not hâve sunk ; but as she was loaded 
at both stem and amidship— at the stem by the fault of the dredge mas- 
ter and amidship by the fault of the barge master — and was loaded iti 
each place to or below the danger line, we are of opinion that the 
barge sank by reason of the concurring faults of both masters and that, 
acçordingly, the damages and costs should be borne equally by the par- 
ties. 

We direct that the décree below be modified to conform with this 
opinion. 



In re KLEIN et al; 

(District Court, N. D. New York. June 10, 1922.) 

I. Partnorship (^=373— Held to hâve assumed pre-existing debts of a partner; 

"equity." 

Where a partnershlp agreement provlded for the purchase by one part- 
ner of a half Interest in the business previously conducted by his co- 
partner, and for an inventory, and required the purchasing partner to pay 
"the amount of equity" the selling partner "has in sald merchandise,'* 
and goods previously orderèd were received and mlngled with the mer- 
chandise in stock when the inventory was taken, and some pre-existing 
debts were paid by the finn check and some by the selling partner, who 
was thereafter as to some of paymenta reimbursed by the flnn, held, that 
the pre-existing flebts were a^umed by the partnershlp, sinee under th«j 
agreement the purchasing partner dld not pay anythlng for so mudi of 

CEsFor oth*r cas** «at lame toplc & KEfT-MUMBER in «U Key-Numbered Dlg«iiU t iDdraa» 
> 33 Sup. Ct. U3, 219, B7 L.. Ed. 380, 381. 
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the goods as were eqml in value to the debts; the word "equity" mean- 
ing the value of the property beyond the debts. 

[Ed. Note. — For other deânitlons, see Words and Phrases, First and 
Second Séries, Equity.] 

2. Partnership «gcsys— Incoming partners' agreement to assume debts of former 
owner of business may be established by indirect évidence, or be inferred from 
tacts and circumstances. 

An agreement by incoming partners to assume the debts of the former 
owner or owners of a business may be established by indirect, as well as 
by direct évidence, and may, in the absence of an express agreement, be 
inferred from facts and circumstances which justly raise an implication 
of its existence. 

In Bankruptcy. In the matter of Herman B. Klein and Joseph 
Elsohn, individually and as copartners doing business as Klein & El- 
sohn. On involuntary pétition for bankruptcy, the firm and members 
thereof are adjudicated bankrupt. 

Joseph Krinsky, of New York City, for petitioners. 

Costello, Burden, Cooney & Fearon and George H. Cole, ail of 
Syracuse, N, Y. (D. F. Costello, of Syracuse, N. Y., of counsel), for 
Elsohn. 

COOPER, District Judge. On October 10, 1921, and for some years 
prior thereto, Herman D. Klein was engaged in the shoe business in 
the city of Auburn, having two stores in said city. On that date a 
written agreement was entered into between Klein and William H. 
Elsohn, providing in substance that Elsohn should hâve a half interest 
in said shoe business. On or about January 14, 1922, an involuntary 
pétition in bankruptcy was filed against the above firm. One of the 
partners, said William H. Elsohn (denominated as "Joseph" Elsohn in 
the pétition) answered, denying that the firm was insolvent, and deny- 
ing any individual liability for the debts previously incurred by Klein. 
The question hère is as to whether or not the firm should be adjudicated 
bankrupt. Inasmuch as no question is raised as to the bankruptcy of 
the firm, if the debts of Klein before the partnership were assumed by 
the partnership, the décision hère must rest on the détermination of 
the question of the assumption of the debts by the firm. The individ- 
uals are concededly without property other than their interest in the 
partnership. 

The partnership agreement provided that prior to January 1, 1922, 
Elsohn should pay to Klein $2,000 to $2,500 toward the purchase price 
of a half interest in the firm, and that on January 1, 1922, an inventory 
at market value should be taken of the merchandise of the two stores, 
and that Elsohn should pay to Klein the remainder of the sum equal 
to a half interest in the "equity." The exact language in that respect, 
as quoted from the contract, is as follows: 

"That thereafter and on the Ist ôf January, 1922, an Inventory will be 
taken of the gobds in the stores located at 40 and 46 Genesee street at a fair 
market value, and that the party of the second part hereby agrées that he 
WîU i)ay to the party of the flrst part the amount of equity whicK the party 
of thefUrst part has in said merchandise.'* "■ 

«SxsjFor other cases see same toplc & KEY-NTJMBÊR In ail Key-Numbered Dlgésts & lodeze* 
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Elsolin paid about $2,000 at or about the time of the making of the 
agreement, and subséquent thereto, and at one or more times, paid ad- 
ditional moneys, so that the total amount paid by him was $2,650, plus a 
note of $500, on which $150 was paid. The written agreement contain- 
ed no référence to the liabilities which Klein had incurred for the goods 
constituting the merchandise to be turned over to the partnership, nor to 
any assumption of any debts whatever by Elsohn, except the necessary 
implication from the use of the word "equity," which must be inter- 
preted as meaning the value of the goods in excess of the unpaid pur- 
chase price thereof . 

Elsohn immediately became active in the business. The moneys 
deposited by him and moneys taken in after October lOth from the sale 
of thèse goods were deposited in the firm account. The moneys thus 
deposited were used to pay the expenses of the business and presum- 
ably payments to the partners in lieu of salaries. Some of the pre- 
existing debts were paid by the firm check. Some of such debts were 
paid by Klein individually, but as to some or ail of thèse he was re- 
imbursed by the firm check payable to him. Some of thèse payments 
of the pre-existing debts direct to the creditors, and others through 
Klein, were'made with the consent of Elsohn; but to some of thèse he 
protested, although he apparently contented himself merely with pro- 
testing. 

About $4,000 worth of goods previously ordered by Klein were re- 
ceived after the partnership agreement was made. Some additional 
stock was ordered by the firm and received. The goods on hand on 
October 10, 1921, the goods previously ordered by Klein and subse- 
quently received by the firm, and the goods ordered and received by 
the firm, were ail mingled in the two stores conducted by the firm. 
Thus goods and moneys were ail mingled. So far as can be deter- 
mined from the testimony, the liabilities on October 10, 1921, were less 
than the value of the goods. The value of the goods was about $15,000. 
At the time of the filing of the pétition, on the 14th day of January, 
1922, the liabilities exceeded the value of the assets. 

[1] It is doubtless true that Elsohn entered into the partnership 
agreement in ignorance of the financial status of Klein's business and 
of the prevailing business conditions. While this is true, it is difficult 
to resist the inference that it was the understanding of both Klein 
and Elsohn that the outstanding bills of Klein's for merchandise were 
to be treated and regarded as debts of the firm. Though not a word 
is said in the agreement about debts of Klein for merchandise in the 
stores, or the assumption thereof, the inferences to be drawn from the 
agreement and the conduct of the parties make it reasonably clear that 
that was the intention. Elsohn was not to pay anything for so much of 
the goods as were equal in value to the debts. He was only to pay his 
proportionate share for the value of the goods in excess of the debts. 
That is unquestionably what is meant by the use of the term "equity" 
in the agreement. Whenever one speaks of the "equity" in a pièce 
of real estate, every one understands that it means the value of the 
property beyond the amount of the mortgage debt. So hère the word 
"equity" means the value of the property beyond the debts. Elsohn 
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could hardly expect to receive, for less than $3,000, a half interest in 
goods worth about $15,000, together with a proportionate share of the 
good will of an established business, when, as he knew, or must be as- 
sumed to know, the merchandise was subject equitably to large liabil- 
ities, and yet expect to be free himself and to hâve the goods free from 
thèse liabilities. 

[2] The agreement by incoming partners to assume the debts of the 
former owner or owners may be established by indirect as well as by 
direct évidence, and may, in the absence of an express agreement, be 
inferred from facts and circumstances which justly raise an implica- 
tion of its existence. Serviss v. McDonnell, 107 N. Y. 264, 14 N. E. 
314: Hannigan v. Allen, 127 N. Y. 642, 27 N. E. 402; Peyser et al. 
V. Myers, 135 N. Y. 599, 602, 32 N. E. 699. The facts and circum- 
stances of the case Justify the conclusion hère, as in Peyser v. Myers, 
supra, that Elsohn came into the firm on the tacit understanding that 
there was to be no interruption in the business, and that the debts of 
Klein for the merchandise were to be treated as the debts of the firm. 
No other construction seems to harmonize with the undisputed facts in 
the case. The protestation at times on the part of Elsohn against the 
payment of sucla large sums to the creditors, or to Klein for the credl- 
tors, merely indicates dissatisfaction with the bargain which he had 
made. This dissent ended in agreement to dissolve the partnership. 

It is quite true that he probably made a bad bargain. The amount 
of debts and the value of the property might hâve been, and probably 
were, incorrectly estimated. But the court is ordinarily without power 
to relieve one from a bad bargain consciously entered into. The con- 
sent of the creditors of Klein to accept the firm as debtor is sufficiently 
established by the efforts of a committee of the creditors to effect with 
the fatherof Elsohn (who apparently advanced the money put into the 
business by the son, and who may be déemed to be the agent of the 
firm) a settlement of the debts incurred both before and after the 
partnership. : 

The référée was right in his décision, and the firm and the individual 
ttiembers must be adjudicated bankruptj The findings of the référée 
are affirmed. An appropriate order may be entered accordingly. 



In re GUSTIN et al. 
In re LONDON. 

(District Court, E. D. Miclngan, N. D. June 2, 1922.), 

. No. 11G8. 

Bankruptcy iS=3462— After appeal is allowed, motion to striice pfeadings miist be 
made in appellate court. t. ^ 

, After an appeal has been allowed to tlie. Circuit Court of .^ppeals in In- 
voluntary proéeedings in bankrupïcy, the jurisdictiou is transf^rred from 
tlie District Court to tlie appellâte court, and a motion to stHke certain 
pleadîngs from the record cannot be allowed by the District Cbùrt befdre 
reoiand, but should be presented tothe CiTCuit Court of Appéals. 

^=»For other caseb see saœe topïc & KBY-NUMBER In ail Ke} -Numbertd Dlgests & lod^i'ea 
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In Bankruptcy. In the matter of tlie pétition, of Henry K. Gustin 
and others to hâve Israël J. London, doing business as the L,ondon 
Land Company,' adjudicated a bankrupt. On motion by petitioning 
creditors to strike f rom the record certain pleadings filed by other cred- 
itors in opposition to the involuntary pétition. Motion denied. 

I. S. Canfield, of Alpena, Mich., for petitioning creditors. 
Kinnane, Black & Leibrand, of Bay City, Mich., for objecting credi- 
tor. 

TUTTLE, District Judge. This is a motion by the petitioning cred- 
itors to deny and to strike f rom the records certain pleadings filed by 
one of the other parties hereto, appearing as a créditer in opposition to 
the involuntary pétition in bankruptcy. Prior, however, to the filing 
of such rnotion, a pétition by such créditer for an order allowing an ap- 
peal to the Court of Appeals, assignments of error thereunder, and an 
order allowing such an appeal, had been entered herein by this court. 
As the effect of this v/as to transfer the jurisdiction of this court over 
this cause and its power to prôceed further therein to the appellate 
court, this motion cannot be considered by me, at least unless and until 
the proceedings hâve been remanded for that purpose. In the mean- 
time, any motions or pétitions sought to be filed by the présent petition- 
er, seeking the relief hère prayed, should be presented to the Court 
of Appeals. Draper v. Davis, 102 U. S. 370, 26 L. Ed. 121 ; Heitmuller 
v. Stokes, 256 U. S. 359, 41 Sup. Ct. 522, 65 L. Ed. 990; St. Louis & 
San Francisco R. R. Co. v. Loughmiller (D. C.) 193 Fed. 689; Sheeler 
V. Alexander (D. C.) 211 Fed. 544; Kendrick v. Roberts (D. C.) 214 
Fed. 268 ; Purman.v. Marsh, 49 App. D. C. 125, 261 Fed. 1005; Coch- 
ran v. Becker, 276 Fed. 280 (C. C. A. 8). 

The présent motion, therefore, must be denied. 



ATLANTIC CpAST LINE RY. CO. v. RAILROAD COMMISSION OF 

GEORGIA. 

(District Court, N. D. Georgia. June 23, 1922.) 

No. 189. 

Courts <s=3328(3)— Amount in controversy in suit to enjoin state oommis- 
sion's order for rate refund Is amount of refund. 

In a suit to enjoin the enforcement of an order o£ a state rallroad com- 
mission for refund of a portion of the rate coUected on- certain Bhipments, 
where the only prayer was tp enjoin the refund ordered, and no injunc- 
, tion was sought against any action of the commission in any other trans- 
action, the amount in controversy was only the amount of refund sought 
to be enjoined, not the amount of the collections by the carrier under the 
same rate for other shipments. 

Courts iê=j328(3)— Penalties which might be imposed for violation of rate 
order are not part of amount in controversy. 

In a suit to restrain the enforcement of an order by a state railroad 
commission for a refund to a shipper, the amount of maximum penalties 
which might be imposed upon the carrier for violation of the order, though 
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It may gire a right to enjoin the enforcement of the order, because the 
remedy ttt law Wooid be inadéquate, is not part of the amoant In con- 
troversy, slnce no oijé' côuld predict the amoant of pénaltiee whieh would 
be Imposed for disobediënce, or whether any would be actually attempted 
tO' be enforced. 

3. Courts <s=a326— Fe<|eral central acts are laws regulating commeree, wlthin 

jurisdictianal jirovlslon. 

While Fédéral Control Act, § 10 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115%J) glvlng the right to Initlate freight rates during fédéral 
control by flling thera with the Interstate Commerce Commission, and 
Transportation Act, § 20Sa, continuing the rates which exlsted under 
fédéral cpntrol during the slx-months period of govemment guaranty, 
■wei*©' based as much on theiwar power as on aie power of Congress to 
régula te Interstate commerce, thoee provisions are laws regulating com- 
merce, within Judlcial Code, § 24, subsec. 8 (Comp. St. $ 991, subsec. 8), 
giving jurisdlctlon to the United States, Dii^rlct Court over cases involving 
such laws. without référence to the aniotint învolved. 

4. Commerce (§=934— C on tract with carrier détermines Interstate eharacter of 

oommeroe with respect ta rates. 

While in the business of buying and selling gonds Interstate commerce 
may extend from the flrst purcliase to final delivery, Interstate trans- 
portation, for the purpose of determining the rate to be charged, should 
be governed by the contract with the carrier, so that a shipment origi- 
nating in a foreign country or another state, but transported within the 
stnte under a separate blUing contract, entitled the carrier to charge the 
intrastate rate for such transportatlon. 

5. Ftailroads ,(®=>5i/2, New, vol. 6A Key-No. Séries— Rate flied with commission 

by Directôr General's agents Is the binding rate. 

General Order No. 28 of the Directôr General, i-eqtiiring hls agents to 
flie with the Interstate Commerce Commission any tariffs iricreasing the 
rates 25 per cent, which was based on the authority of Fédéral Control 
• . Act, § 10 (Comp. St. 1918, Comp. St. Ann. Supp, 1919,; f 3115%j), to inl- 
tiHte rates, did not Itself effect the change, but thê rates thereafter flled 
with the Commission by the agents, as directed by that order, which under 
Comp. St. § 85fi9, subd. 1, and section 5884, subd. 12, were the only légal 
rates, establlshed the rate on a particular shipment, even though thereby 
it was increased more than the 25 per cent, authorized by the Directôr 
General. 

6. Railroads <g=»5i/2, New, vol. 6A Key-No. Séries— Rate flxed by Olrector Gen- 

eral on last day of control governs during guaranty period. 
• A rate Bxed by the Directôr General of Ràiîroads 6iït6iè last âàf of 
fédéral control was as much within his power as rates theretofore flxed, 
and was continued in force during the period of guaranty by Transporta- 
tion Act, § 2Ô8a. 

In Equity. Suit by the Atlantic Coast Line Railway Company against 
the'Railroad Commission of Georgia to resti-ain enforcement of an or^- 
der for refund of a portion of the rate collected by the carrier. Decree 
granting the injunction entered. 

Alston, Alston, Poster & Mpise, of Atlanta, Ga., for petitioner. 
Judge J. E. Ragan, of Atlanta, Ga., and J. Prince Webster, of At- 
lanta, Ga., for Railroad Commission. 

SIBLfEY, District Judge. Tîie Railroad Commission of Georgia, by 
sections 2630 and 2631 of the Code of Georgia of 1910, has power to 
make intrastate railroad, rates, by section 2633 has power to investigate 
violations of its régulations, by section 2664 may fix penalties for fail- 

^=>Far other cases see game toplc & KKY-NUMBBR in ail Ke]r.îNiimbered DigesU & Indexe* 
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ure to adjust freight charges, and by section 2667 the railroads are re- 
quired to comply with the orders and requirements of the commission, 
under heavy maximum penalties to be recovered by suit in court. Un- 
der thèse provisions of law the commission bas investigated alleged 
overcharges on two carloads of fertilizer material shipped between 
March 1, 1920, and September 1, 1920, over the Atlantic Coast Line 
Railroad from Savannah, Ga., to Blackshear, Ga., has found that the 
rate of $1 .80 per ton collected was an overcharge, the true rate being 80 
cents, and has ordered a refund of the différence, amounting to about 
$75. The railroad company files its bill against the commission, praying 
an injunction against the enforcement of this order, as violative of atts 
of Congress under which it is claimed that the original charge wàs fixed 
and authorized, and because due process of law was not afforded in the 
hearing before the commission. 

[1] 1. Jurisdiction is challenged by a motion to dismiss on the 
ground that less than $3,000 is involved. The counter contention made 
by amendment of the bill is that other shipments of such material were 
made during the guaranty period, the refunds on which, if enforced, 
would amount to more than $3,000, and that the penalties for disobe- 
dience of this order would greatly exceed $3,000. I am convinced, 
however, that only $75 is involved hère. The prayers a*ffect, and the 
bill consequently brings. in controversy, only the order sought to be 
enjoined. If every prayer were fully granted, the only thing adju- 
dicated would be the nonduty to repay this particular sum. No in- 
junction is sought against any action of the commission in any other 
tran.saction. This case could affect other controversies only as an au- 
thority or précèdent, whose application would dépend on the similarity 
of the facts involved. 

[2] So the penalties which might be imposed by a court — not the 
commission — for disobedience are not in controversy hère. No one 
could predict the amount of them, or whether any would actually be 
attempted to be enforced. They can be avoided by paying the $75, and 
no more than that is in controversy now. The imposition of such 
heavy penalties has often been held to make the remedy at law unsafe 
and inadéquate, and to afford ground for équitable jurisdiction (Ex 
parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. 
A. [N. S.] 932, 14 Ann. Cas. 764), but I do not think they aid the féd- 
éral jurisdiction as to the amount actually involved. See Western & 
A. R. R. v. Railroad Commission of Ga. (D. C.) 275 Fed. 128. 

[3] However the right to collect the rate charged is placed on the 
provisions of section 10 of the Fédéral Control Act (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 311534J), giving the Président the right 
to initiate freight rates by filing them with the Interstate Commerce 
Commission, and on the provision of section 208a of the Transporta- 
tion Act (41 Stat. 464), continuing the rates which existed under féd- 
éral control during the six months period of government guaranty, 
within which this controversy arose. The application ôf thèse laws 
détermines the controversy one way or the other. While the war 
power, as much as the power of Congress to regulate interstàte com- 
merce, is behind thèse provisions, I think they are "laws regulating 
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conunerce," within the meaning of Judicial Code; § 24, subseç. 8, 
(Coxnp.: St. § 991,, subsec. S), givirig jurisdicUonto this court without 
refçrenc& to the, amottnt involved,,an,d of course they are "laws of the 
United States": vvithin the constitutional ilimitations of jurisdictiçu. 

[4] 2. No questio.n is made of the power of the Georgia commission 
to^^nfp,rce,;as intrastate rates, those which were of force as such during 
the fédéral guaranty period. Its authority to 4p so will therefore not 
be exiamined. It is conceded that the rate charged, $1.80, is;corrfict, if 
the transportation was part of an Interstate movement, for that rate 
would be. applicable . in ' such transportation. The car, however, which 
cayried the goods taken from the foreign ship, could not hâve moved 
in: Interstate commerce., . I am, inclined ito.think that the other, which 
camp irom Norfolk,,, Va., to,Savannah,,.consigned to a definite person 
in Savannah, and there held on demurrage for f ailure to unload until 
a nusnber of days passed, by which tim&it had been sold to someone 
else, and was then reconsigned to Blaçkshear, with switching charges, 
as for a local shipment, was not then \n interstate commerce. While in 
the business of buying and sçlling goods, interstate commerce may 
reach ail the way from fîrst purchase to final ,delivery, interstate trans- 
portation for the purposes of determining the rate to,,be charged may 
hâve narrower limits. The contract with the carrier ought to déter- 
mine, the rates he may apply. If that contract, or the law or appHcable 
commission rules, do not provide for an extension, of-ithe transportation 
by rebilling after arrivai, the carrier is entitled io make delivery and 
aettle his charges at the agreed. destination, and if he is asked to carry 
further may demand a new and separate contract fortbe carriage. 
Nothing has been brought to my attention taking this case from the 
évident justice of this rule. 

[5] But I am conyinced that the resuit will be the same, whetherthe 
transportation be regarded as interstate or intrastate, for I think the 
intrastate rate of force must be held to be also $1.80 per ton. Both 
cacs séem to hâve contained what is described as "imported" material; 
that is, material brought into the United States from abroad, for sale 
to.domestic consumers. A spécial intrastate rate of 60 cents per ton 
was fixéd as to such,jmported fertilizer materials prior to 1918. This 
adinittedly was raised to 80 (+ents by the horizontal raise of 25 per cent, 
made by the Director General pui;suant to General Order 28, effective 
June 25, 1918. This order recited the power giyen by section 10 of 
the Fédéral Control Act to initiât© rates by filing .them with the Inter- 
state Commerce Commission.. It directed that the intrastate rates be 
increased 25 per cent., and as so increased that they be filed with the 
Interstate Commerce Commission. 

As I understand it, in carrying out this order, the rate committee 
of the Director General fîled schedules which actually contained a rate 
of $1.80, instead of one pf 80 cents, and it is said this change was in 
excess qf the authority givenin General Order 28. It is not çontended 
to hâve been; a clérical ernor, for it is shown that this rate had actually 
been in opération, through some confusion of tarjffs, although the rec- 
ords of the Georgia commission showed the légal rate to be that first 
above mentioned. Now, it is to be obseryed that the rates were not 
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Iliade by General Order 28, but by filing them with the Commission. 
Thé order was an authority or direction by the Director Général' to 
his officiais. The filing alone made the proposed changes effective. The 
public are supposed to take note of and be bound by what is of file 
with the Commission, and are not immediately concerned with direc- 
tions given by the Director General to his rate committee. Questions 
as to them ought to be dealt with between the Director General and his- 
committee. 'l'he fédéral Commission is prohibited from suspending 
such rates before a hearing, but no doubt it lias a responsibility in ac- 
cepting them for filing to see that tliey corne from a proper source. 

It seems inappropriàte for a state commission to enter upon an in- 
vestigation of thé propriety of the act of filing, which. has not been 
questioned before the fédéral Commission nor repudiated by the Direc- 
tor General. The public, vuider prior law, hâve been required to look 
only to what is of file. The rates were required to be filed with the 
Commission and copies posted for public inspection. Compiled Stat- 
utes, § 8569, subd. 1. No rate could be charged or collected, except 
that 80 filed. Compiled Statutes, § 8569, subd. 7. Copies of the tarifïs 
filed with the Cçmmission are made évidence. Comp. Stat. § 8584 (12). 
The public and carriers were absolutely bound by the rate so estab- 
lished. No reason appears why the policy of thèse laws should not 
be applied to thé rates fixed under emergency powers by the Director 
General. 

[6] Yet again, this particular rate was specifically dealt with on the 
last day of fédéral control by a spécial filmg, efifective thçn, which can- 
celed the import rate, whatever it might hâve been, and applied a rate 
of $1.80. The resuit evidently aimed at was to hâve uniformity of rate 
on the same commodity, regardless of its origin. Though this occurred 
on the last day of fédéral control, it was as much within the Director 
General's power as on any other date. The Transportation Act adopt- 
ed the existing rates for the ensuing guaranty period. It seems to me 
that, with the power of Congress to make the adoption of both inter- 
state and ihtrastate rates unchallenged, and the power of the Director 
General through his' agents to make any rate he thought proper prior 
to Marçh Ist adniitted, and the actual filing with the Commission and 
itg acceptance of the filing as authoritative conceded, that though the 
State commission may havc the duty and authority to enforce the ob- 
servance of thèse rates by the carriers, they may not go behind the filing 
to ascertain their authenticity. 

Without passing upon whether due process of law was affbrded in 
the hearing, the order hère attempted to be enforced ought to be en- 
joined. A decree will be so entered. 
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UNITED STATES ex rel. HELMECKE v. RICE, Post CommaniTer, Etc. 

(District Court, S. D. Texas, at Houston. April 14, 1922. On Kehearing, May 

26, 1922.) 

No. 447. 

1. Army and navy <^=320— Draftee subject to military law from date specifled in 

notice mailed requiring Itim to report for service. 

Under the second article of war (Comp. St. § 2308a), and Supplemental 
Rules and Régulations No. 1, Aug. 1, 1917, § 3, providing that a person 
drafted shall be in the military service from the date specifled in the 
notice mailed to him by the Adjutant General, requiring him to report for 
service by a date specifled, a draftee to whom such notice was in fact 
mailed was subject to military law from the date so specifled, whether or 
not he received the notice. 

2. Evidence <s=97l— Receipt of notice by mail cannot be presumed, without olear 

proof of mailing. 

■Where the fact of notice is made by statute to rest on the presump- 
tion that a letter mailed was received, there must be clear proof of the 
mailing. 

3. Evidence <s=>7l— Measure of circumstantial évidence to establish mailing. 

To establish mailing of a letter containing notice, in the absence of 
direct évidence, there must be proof of an invariable custom or usage in 
an office of depositing mail in a certain réceptacle, that the letter in Ques- 
tion was deposited in such réceptacle, and in addition there must be testi- 
mony of the employée whose duty it was to deposit the mail in the post 
office that he either actually deposited that mail in the post office, or 
that it was his invariable custom to deposit every letter deposited in the 
usual réceptacle. 

On Rehearing. 

4. Evidence (S=>7I— Evidence held sufflcient to prove mailing of notice. 

Evidence that employées in an Adjutant General's office were under 
instructions to exercise the utmost care in preparing and mailing notices 
to draftees, that there was a mailing room in charge of a clerk whose 
spécial duty and invariable custom was to place ail notices in a pouch and 
deliver the same to a particular porter, whose invariable custom was to 
deposit it in the post office, such facts belng shown by the testimony of 
the clerk and porter, together with the production from the files of a 
Carbon copy of a notice to a draftee, held sufflcient to establish mailing 
of the notice. 

Habeas Corpus, on relation of Arthur A. Helmecke, agaînst Col. 
Sedgwick Rice, Post Commander, Ft. Brown, Tex. Writ denied. 

J. C. George and Seabury, George & Taylor, ail of Brownsville, 
Tex., for relator. 

Maj. Chas. C. Cresson, Judge Advocate, D. E. Simmons, U. S. 
Atty., of Houston, Tex., and Capt. D. J. Keane, of New Haven, Conn., 
for respondent. 

HUTCHESON, District Judge. This is the application of Arthur 
A. Helmecke for a writ of habeas corpus to secure his release from 
custody under a judgment of a gênerai court-martial, entered pursuant 
to a trial, that Arthur A. Helmecke should be dishonorably discharged 
from the service, should forfeit ail pay and allowances due or to be- 

(g;;3For other cases see same topic & KEY-NUMBER in S.11 Key-Numbered Dlgests & Indexes 
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corne due, and be confined at hard labor at such place as the reviewlng 
authority may direct, for five years. The spécification on which the 
trial was had and under which the custody was held is: 

"That Arthur A. Helmecke, alias Arthus A. Helmieke, order No. 806, regîs- 
trant of the local board of Cameron coiinty, Texas, having been lawfuUy in- 
dueted into the military service of the United States, did, at or near Browns- 
ville, Texas, on or about the 14th day of November, 191Î, désert the service 
of the United States, and did remain absent in désertion until he vyas ap- 
prehended at San Benito, Texas, on or about the lOth day of January, 1922." 

To the jurisdiction of the court-martial the relator, through counsel, 
interposed a spécial plea on the ground that relator was not in the mili- 
tary service at the time of the alleged désertion, and, not beingf a 
person under military authority, would not be and is not subject to trial 
by court-martial. The court-martial proceeded with the trial, and 
sentenced Helmecke as above stated, and now, in answer to the ap- 
plication for writ of habeas corpus filed by the relator, afiîrm that re- 
lator was subject to military law under subdivision (a) of the second 
article of war: 

"AU volunteers, from the dates of their muster or at^eeptanee in the military 
.service of the United States, and ail other persons lavvfuUy called, drafted or 
ordered into, or to duty or for training in, the said service from the dates 
tbey are required by the tenns of the call, draft or order to obey the same." 
Comp. St. § 2308a. 

They afHrm that Supplementary Rules and Régulations No. 1 of 
August 1, 1917, were in force and effect in November, 1917, when they 
say Helmecke was inducted, and that under this section Helmecke 
was in f act inducted into military service. The section referred to pro- 
vided as f ollows : 

"Section 3. Adjutant General to order persons certlfied on form 146-A into 
military service upon receipt of form 146-A by indorsement from the district 
board. The Adjutant General will mail to each person whose name appears 
thereon a notice directed to the address as shown thereon, informing him that 
he lias been selected for military service, and ordering him to report for 
military service, in person or by mail or telegraph, to the Adjutant General 
of the State at a specified date not later than five days from the date of mail- 
ing such notice. From the date so specifled, each mau to whom such notice 
shall hâve been mailed shall be in the military service of the United States." 

They say that Helmecke was within the class subject to such régula- 
tion, and that he was, under and in pursuance of the directions of sec- 
tion 3, actually inducted into and was in the military service of the 
United States, and they point to the following évidence as supporting 
this view : 

(a) Registration card of Arthur A. Helmecke, signed by himself, 
showing him to be a natural-born citizen, 28 years of âge, not claim- 
ing any exemption ; address given as San Benito. 

(b) Photostat copy of form 146-A, sent by the local board to the 
Adjutant General in the fall of 1917, advising that Arthur A. Helmecke 
had been called by the local board to report and submit to examination 
on August 23, and that he had failed to appear. 

(c) The déposition of James F. Harley, Adjutant General of Texas, 
in which he testified with référence to the photostat copy of the filed 
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copy of the order to the person named therein, to wit, Arthur A. 
Helmecke, to report for military service, that it was the custom to 
accompHsh the notice to report for miUtary service in the case of any 
individual upon whom it was to be served in dupHcate, and that in ac- 
cordance with the custom and practice of his office the original was 
mailed to the person named therein, and the duphcate copy was filed in 
thé office of the Adjutant General of Texas, and afterwards forwarded 
to the Adjutant General at Washington, and that the filed copy of 
photostat attached to the déposition was according to the records mailed 
to the Adjutant General of the army at Washington some tifhe in. 1919, 
and further testified, from the records and the photostat copy of the 
file copy only, that it referred to Arthur A. Helmecke, of San Benito, 
Texas, who according to the file copy was required to report for mili- 
tary service to the Adjutant General of Texas within five days from the 
date of the notice, to wit, five days from November 9, 1917. 

In the course of the cross-examination it was made plainly to appear 
that Adjutant General Harley knew none of the facts that he had tes- 
tified about of his own knowledge ; that he testified only from records ; 
that he identified the photostat copy, because it was a copy of the regu- 
lar form used, and that his testimony that the original was mailed to 
Helmecke was based entirely upon the custom of his office; that lie 
knew nothing personally about the mailing, or about the making of the 
original notice ; that he had no personal knowledge whatever about any 
of the matters testified to, and that his testimony was simply from his 
gênerai knowledge of how the afifairs of the office of the Adjutant Gen- 
eral were conducted ; that he had no personal knowledge, nor did he 
ever hâve any personal knowledge, of the military status of the de- 
fendant, Helmecke, but that he testified from his knowledge of the 
rules and régulations made and established by the Provost Marshal 
General for the conduct of the draft, which were foUowed very care- 
f uUy. He stated specifically that he did not mail the notice, that he did 
not know who mailed it, that he did not make out the notice himself, 
and that he could not state who made it. He further testified that 
he had no personal recollection with référence to the notice; that he 
did not sign ail the notices that were sent Out; that it was his under- 
standing that ail copies sent out and ail notices issued were signed, or 
sent under his direction. 

(d) The photostat copy of the file copy of the notice to report for 
military service referred to in the déposition above, to wit, the photostat 
copy of the file copy of notice to Arthur A. Helmecke, of San Benito, 
from the Adjutant General of Texas to report for military service on 
November 14. This file copy is stamped, "Mailed November 9, 1917." 
Form 146-B, officiai document certified, stating that Helmecke had 
been called for military duty on August 23, 1917, that being the date 
to submit to examination, and that he failed to présent himself or to 
report. Form 4003, charging Helmecke with being a déserter. 

To the admissibility of this évidence, as being whoUy insufficient to 
bring Helmecke into the jurisdiction of the court-martial, relator at the 
hearing of the court-martial duly excepted, and now asserts that the 
record thus made is not sufficient to show the jurisdiction of the court- 
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martial over hini. It is conceded by the respondcnt that, in order to 
establish the jurisdiction of the court-martial, the authorities hold that 
ail jurisdictional facts must be alleged and appear of record absolutely, 
affirmatively, and unequivocally, and that ah essential fact to the juris- 
diction of the court-martial in this case is that the notice to report for 
military service was by the Adjutant General mailed to relator. 

In Ex parte Jochen (D. C.) 257 Fed. 200, this court had occasion to 
advèrt to the nature of a court-martial tribunal, there saying: 

"Of sueh welght * * * witli Confii-css luis the riglit of trial by .lury 
ahvays becB, that it has iiever loft to impliciitiou or construction the question 
<if whc'ther a person is sulyeet to military law, and in each case where inili- 
tavy .inrisdiction of that kind is asserted it is inciimbent upon the military 
lo put their finger on the act which eoufers the jurisdiction." 

[1| On the other hand, there can be no doubt that the act under 
which it is claimed that relator was inducted into the service is in ail 
respects valid, and that the régulations promulgated under the authority 
of the Président hâve themselves the force of law, and must be given 
efifect accordingly. Arver v. U. S., 245 U. S. 370, 38 Sup. Ct. 159, 62 
L. Ed. 349, L. R. A. 19180, 361, Ann. Cas. 1918B, 856. N-or does the 
régulation under which it is claimed that Helmecke was inducted admit 
of any other construction than that, if the notice was in fact mailed to 
Helmecke, he was, from tiie date specified in the notice, in the military 
service, and this irrespective of whether or not he actually received 
the notice. ' ■ ' ' 

[2] It is therefore évident that the single question in this case is 
whether or not the évidence shows, in that clear, unequivocal, and cer- 
tain way, that the jurisdictional fact, to wit, that the notice was rriailed 
to tielmecke, has been established. In this view neither Ex parte 
EergdoU (D. C.) 274 Fed. 458, Farlev v. Ratlifï (C. C. A.) 267 Fed. 
682, Caplis v. U. S. (D. C.) 257 Fed. 840, or Linn Gale Case (unreport- 
ed case by Judge Drivai West, no written opinion), cited and referred to 
by relator and respondent bave any apijlication to this case. In ail 
those cases it was conceded that notice was mailed ; the mère question 
was whether it was necessary to provc that it had been received, and, if 
se, whether the évidence sufficiently showed the receipt. Hère, if the 
notice was mailed, Helmecke was inducted; if it was not mailed, he 
was not inducted. The détermination of this single question, whether 
the évidence shows the mailing, détermines whether the application of 
the relator shall be granted or denicd. 

I think it clear that Congress could bave provided that ail persons 
who regislered for military duty should be, from and after that date, 
in the military service. It is e(|ually clear that it did not so provide, 
and it is further clear, from the régulations governing the matter of 
induction, both the one under direct itn-cstigation hère and subséquent 
ones, that it was contcniDlated that inductions should not take place 
automatically, but only after notice, and that the character of notice 
which it was tliougbt ail persons subject to the draft should be entitled 
to was that of notice by mail, a character of notice which has often 
fotmd jndicial .sanction (see ITurley v. Olcott, 198 N. Y. 132, 91 N. 
lî. 270, 28 L. R. A. [N. S.] 239), and which rests upon the presump- 
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tion, ordinarily one o£ fact, but, when provided by law as a form of 
notice, one of law, that a letter deposited in the mails will in due and 
ordinary course reach its destination and be delivered to the addressee. 
This presumption is of profound and universal application in commer- 
cial matters, and forms the basis upon the faith of which a great part 
of the commercial business of the country is conducted, and upon the 
strength of which courts ordinarily and universally act. 

In Rosenthal v. Walker, 111 U. S. 193, 4 Sup. Ct. 386, 28 L. Ed. 395, 
the court says: 

"The rule Is well settled that, If a letter properly direeted is proved to 
hâve been eîther put into the post office or delivered to the postman, it Is pre- 
sumed, from the known course of business in the Post OfBce Department, that 
it reached its destination at the regular time, and was received by the per- 
son to whom it was addressed." 

Or, as it was stated in Ruling Case Law, vol. 21, p. 764: 

"The presumption of the receipt of a letter rests absolutely upon proof of 
mailing, and in order to indulge the presumption of receipt there must be 
proof that the letter in question was mailed." 

Or, as it is stated in 22 Corpus Juris, p. 98, § 39: 

"The receipt of a letter by the person for whom It Is intended cannot be 
presumed unless it is proven that the letter was properly addressed to him." 

Or agfain (22 Corpus Juris, p. 99, § 40) : 

"In order to support a presumption of the receipt of a letter, there must be 
satisfaetory proof that it was duly mailed, although such proof need not con- 
sist of direct and positive testlmony as to the ultimate fact of mailing." 

It then appearing that the provision for mailing in the régulation 
in question was made, not as an empty form, but upon the sound pre- 
sumption that, if mailed, a notice will reach its destination in due 
course, it is évident that the provision for mailing was a substantial pro- 
vision, and that it must be strictly and hterally complied with, and that, 
without adéquate proof of mailing, the jurisdiction of the court-martial 
falls. The rights of a civilian to be a civilian, and to invoke the consti- 
tutional right of trial by jury, and the other rights which are guaranteed 
to him, are substantial and vigorous, and, when thèse rights are sought 
to be taken from him under a compulsory régulation, the duty is upon 
the government to prove explicitly and clearly that each link in the chain 
which séparâtes the relator from civil life is clearly established. In 
Ex parte Jochen, supra, the court took occasion to advert to thé différ- 
ence between a voluntary and compulsory enlistment, saying: 

"Nor is there any violence done to the dictâtes of humanity and reason 
when a person, who has become voluntarlly a member of the military es- 
tablishment, has martial law invoked against him. The maxim, 'Volcnti 
îton fit injuria,' at once arlses." 

Such is not the case hère, and no presumption can be indulged to 
supply the place of the necessary jurisdictional fact. As stated in 10 
R. CL. 881: 

"No presumption will be indulged that an offlcer acting under a naked 
statutory power, with a view to divest upon certain contingencies the title 
of the citizen, has done his duty and complied with the law ; the purchaser, 
relyiug upon the exécution of the power, must show that every ijreliminary 
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step prescribed by law has been foUowed." Keane v. Coimovan, 21 Cal. 291 ; 
Jevvell V. Van Steenburgh, 58 N. Y. 85. 

"t'resumption in favor of the legality of officiai aets never goes to the ex- 
Umt of supplying a jurisdictional fact." 10 R. C. L. 883 ; Hannah v. Chase, 
4 N. D. 351, 61 N. W. 18, 50 Am. St. Kep. 656 ; Braden v. Hoffman, 40 Ohio 
St. 639, 22 N. E. 930. 

In the light of thèse views, then, let us inquire what évidence there is 
that the jurisdictional requirement of mailing was complied with. In 
21 R. C. L. 763, there is présentée an excellent résumé of the authori- 
ties upon the question of the quantum and character of proof of mail- 
ing, and from this it appears that, while there is some conflict of au- 
thority in relation to commercial transactions, the ruling principle is 
that the fact of mailing, where that fact is an important one, must be 
proven, like any other fact, by direct or circumstantial évidence, and 
that, where there is no direct évidence of mailing, it is not sufhcient 
proof of mailing to ofifer testimony merely that the gênerai custom 
of an office was to mail ail letters and notices. 

[3] The better rule, and that which seems to be established by the 
weight of authority, is that in the absence of direct évidence there must 
be proof of an invariable custom or usage in an office of depositing mail 
in a certain réceptacle, that the letter in question was deposited in such 
réceptacle, and in addition there must be testimony of the employée, 
whose duty it was to deposit the mail in the post office, that he either 
actually deposited that mail in the post office, or that it was his invari- 
able custom to deposit every letter left in the usual réceptacle, and that 
he never failed in carrying out that custom. The law in the case is 
well stated in Wm. Gardam & Son v. Batterson, 198 N. Y. 175, 91 N. 
E. 371, 139 Am. St. Rep. 806, reported and annotated in 19 Ann. Cas. 
651, while perhaps the best considered American cases on the subject 
are the opinions of Judge Johnson, of the Kansas City Court of Ap- 
peals of the state of Missouri, in Coucher v. Carthage Novelty Co., 
] 16 Mo. App. 99, 91 S. W. 447, and Sills v. Burge, 141 Mo, App. 148, 
124S. W. 606. 

New, in what respect does the proof in this case measure up to 
the reqiiirements? There is absolutely no évidence of any person that 
he mailed the notice, while the testimony of the Adjutant General is pos- 
itive that he had no personal knowledge whatever either of the signing, 
making, or the mailing of this notice, and that he only testified, after 
seeing the photostat copy of the file copy, that in his opinion from 
the gênerai custom of the office, the notice was actually mailed. Out- 
side of the évidence of the Adjutant General there is no évidence what- 
ever proving, or tending to prove, that the notice was mailed, while 
there was évidence on the part of relator that he did not receive any 
notice, though he left his forwarding address with the postmaster at 
San Benito, and évidence on the part of the postmaster corroborating 
the relator's testimony that he did leave his forwarding address. 

This testimony of the défendant and the postmaster is adverted to, 
not that it would hâve any bearing upon the matter, had there been 
any évidence of mailing, because, as I hâve above stated, the régula- 
tions hâve made the ordinary presumption of fact attached to the de- 
positing of a letter in the mail an unrebuttable presumption of law. 
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but because, if the défendant had been silent, there might hâve arisen 
some inference against him that he received the notice, from which 
négative inference, from failure to testify, it might hâve been claimed 
that receipt could hâve been inferred. The case then stands with no 
évidence whatever before the court, except the testimony of the Adju- 
tant General, which is net in the true sensé of the word testimon}- at 
ail, but merely hearsay. There is a légal presumption in îavor of the 
jurisdiction of a court of record which has been invested with gênerai 
jurisdiction. No such presumption arises with référence to a court- 
martial. It must prove the jurisdictional facts on which it relies. The 
fact in this case upon which that authority is grounded, and the only 
fact, is that this relator was inducted into military service. The proof 
of that induction must be found in the fact of mailing, and proof of 
that fact is wholly wanting, unless there is accepted as testimony the 
opinion of the Adjutant General, who is net in any sensé acquainted 
with the facts, but who testified merely of his opinion that, from his 
gênerai knowledge of his office affairs, he believes that certain facts 
transpired. 

The constitutional rights of a civilian to be and remaîn a civilian 
cannot be taken from him in such fashion. For the court to hold that 
the authority of the court-martial in this case is established on this kind 
of proof would be tantamount to holding that the Adjutant General, 
and his force of assistants, could by industriously making and stamp- 
ing cards "mailed" hâve placed the whole of the population in military 
service, and brought them ail under the odious status of a déserter. It 
appearing, then, that the record wholly fails to show that the relator 
has ever been in the military service of the United States in accordance 
with the articles of war and the régulations adopted and promulgated 
in connection with that service, it is ordered that the writ applied for 
will issue to the respondent, requirmg and directing him to release the 
relator from military custody. 

The respondent has requested leave, .should it appear to the court 
that the présent record is not sufficient to sustain the jurisdiction of the 
court-martial, to offer additional évidence on the fact of mailing. See 
Givens v. Zerbst, 255 U. S. 11, 41 Sup. Ct. 227, 65 L. Ed. 475. This 
leave will be granted, and the issuance of the writ of habeas corpus will 
be stayed for 10 days, when, if respondent has additional évidence to 
offer on the point of mailing, giving the names of the witnesses, the 
writ shall be stayed until a hearing of such additional witnesses can be 
had. Should the respondent within 10 days from this date file no such 
statement, the writ of habeas corpus will issue to respondent, requiring 
and directing him to release the relator from military custody. 

On Rehearing. 

[4] This matter was before the court at a préviens time. It was 
then held that the testimony offered in the court-martial proceedings 
and submitted on the application for the writ, which consisted of no 
direct évidence that the notice in question was actually mailed, but 
merely of photostat copies of the reports made and the notice claimed 
to hâve been issued in the Helmecke matter, together with the oral 
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testimony oï the Adjutant General that hé knëw nothing about the 
fact of mailing, but knew that it was the custom of'the office to cause 
ail such notices to be mailed; and that from the photostat copies he 
would say that the notice in question had beeil mailed, wàs insufficient 
to prove the fact of mailing. 
It was also there held : 

"That the fact of mailing, where that fact Is an Itnportant one, must be 
proven like any other fact, by direct or circumstantial évidence, and that 
where there is no direct évidence of mailing, it is net sufficient proof of mail- 
ing to ofEer testimony merely that the gênerai custom of an office vfas to mail 
ail letters and notices. The better rule, and that which seems to be estab- 
lished by the weight of authority, is that in the absence of direct évidence 
there must be proof of an invariable custom or usage in an office of depositing 
mail in a certain réceptacle ; that the letter in question was deposited in such 
réceptacle, and in addition there must be the testimony of the employée vt^hose 
duty it was to deposit the mail in the post office that he either actually de- 
posited it in the post office,, or that it was his invariable custom to deposit 
every letter placed iu the réceptacle, and that he never failed in carrying eut 
that custom." 

It was thereupon held that, unless the respondent should within 10 
days from the filing of the opinion apply for the right to thereafter 
offer testimony establishing the fact of mailing, the writ of habeas 
corpus applied for should issue. Respondent duly made his applica- 
tion, and has now offered his. additional testimony, which cohsist- 
ed of — 

(1) The originals of the reports, and other documents, photostat 
copies of which were offered in the court-martial hearing, including 
the actual carbon copy of the notice to Helmecke. 

(2) The testimony of Dr. Sidney Smith that he was the chairman of 
the district board, and that he identifîed form 146-A, and that this 
form 146-A on which the name of Helmecke appeared as a delinquent 
was the original form sent by the local board to the district boârd, and 
by them to the Adjutant General. 

(3) The testimony of James Harley and George H. Carter, the one 
Adjutant General of Texas in, on, and prior to November 9, 1917, the 
other in gênerai charge of the sélective service draft on and prior to 
the same date, both of whom testified that one Jeny E. Brophy was 
a clerk in charge of the mailing office, which had to do with mailing 
of ail mail with référence to draft delinquents, and that Tom Brown 
was a porter in the Adjutant General's office, whose duty was to re- 
ceive and place in the post office ail mail leaving that office. 

Thèse witnesses, especially Carter, testified definitely and fuUy of 
the gênerai rules and instructions issued by them, and the gênerai cus- 
tom of the mailing office and the porter in carrying out the instruc- 
tions, that the utmost care should be used in checking over the delin- 
quent lists, preparing duplicate and original, the one for filing, the 
other for mailing, and placing them in mail sacks to be mailed, and in 
actually having such mail carried to the post office ; that according to 
their expérience this routine was punctually and exactly carried out 
with the utmost care. 

(4) The testimony of Jerry E. Brophy to the eflfect that he was in 
charge of an office devoted exclusively to mailing and handling mail 
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with référence to delinquents ; that there was an invariable custom 
or usage in the office with référence to preparing an original and car- 
bon of notices to be sent to delinquents, of having such notices car- 
ried together, carbon and original, to the Ad jutant General for signa- 
ture of the original, and of having them returned to the mailing of- 
fice, the original to be placed in its envelope for mailing, the carbon 
to be placed in the file of the delinquent. He also testified to the in- 
variable custom or usage of thereafter depositing the mail in the pouch 
which hung at his desk, and of causing this mail to be carried to the 
porter, Tom Brown, for mailing in the post office. He also identified 
the carbon as the carbon of the original notice sent to Helmecke, and 
testified that the uniform and invariable custom of the office was not 
to place the carbon in the delinquent file until after the original had 
been placed in its envelope for mailing. He testified that the invari- 
able custom was to use government franked envelopes, and that the 
strictest rules prevailed to. insure that the office was kept clean; thàt 
letters were actually mailed, and not lost, and that it was an invariable 
custom of the office, when preparing the duplicate and original, and 
before they were presented to the Adjutant General, for signature, to 
Write on them the mailing date, and that it was 'àlso the invariable cus- 
tom of the office, in order to insure that the delinquent would hâve the 
full number of days stated in the notice, that ail notices made for a 
certain day were on that day mailed; tha:t while he had no personal 
knowledge of the particular notice to Helmecke, or to any other de- 
linquent, because there was a vast amount of notices handled from the 
office, he was satisfied to swear, and would swear, from the gênerai 
custom, that the notice to.Helmecke was mailed oh November 9, 1917, 
the date stamped on the notice; that he knew personally that the mail 
sack was filled and taken up, because the mail sack was hanging at his 
desk; that he was in charge of the office for mailing and receiving 
mail, ànd that his office was organized for the purpose of collecting 
and, accurately mailing out notices; that it was part of his duty to 
see that, the mail was not allowed to remain on the desk and not to fail 
of being mailed, and that there never was any mail in the pouch the 
morning after, because the last thing they did in the afternoon was to 
take the mail out and deliver it to Brown. 

Tom Brown testified that he had been a porter in the Adjutant Gen- 
eral's office for 23 years ; that he hnd, been straightly instructed with 
référence to, mailing; that he knew Mr. Brophy; that it was his duty 
to handle the mail from Mr. Brophy's department, and that he knew, 
^from the method of handling the mail, that ail mail that was brought 
up from that department was received by him and placed in a secured 
pouch, so that no mail could be lost therefrom, and was by him de- 
posited in the post office, which was at that time in the Capitol Build- 
ing âtAustin, and on the same floor with the Adjutant General's office ; 
that he had been requested to get the majl out on the same day it was 
brought in, and that he always did it ; that he never had any mail pre- 
sented to him that he did not get into the post office on the same day. 

There is no doubt that, except for the fact that there is no direct 
évidence that ; this particular letter to Helmecke was prepared and 
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placed in an envelope for mailing, correctly addressed, the testimony 
in this case measures not only fully, but exactly, up to the require- 
ments of ail the adjudged cases. Hère is proof in the mbst meticulous 
and satisfactory way of an invariable custom or usage in an office of 
depositing mail in a certain réceptacle, and in an equally accurate and 
meticulous way that ail mail deposited in that réceptacle was by the 
employée whose duty it was to deposit it in the post office, so de- 
posited. 

Can it be said that the évidence is wanting in proof of the other 
requisite, that the letter in question was deposited for mailing in the 
réceptacle ? On this point I think there can be little doubt. The ex- 
istence of a Carbon requires the existence of the original, and proof 
that a Carbon existed requires the inference that an original also ex- 
isted. It is therefore indisputably true that there was made an orig- 
inal and a carbon of the Helmecke notice, just as in other cases. 

It is true there is no proof that the original was signed or mailed, 
but there is direct proof that the carbon was placed in the delinquent's 
file, and there kept, as was the invariable custom with référence to 
mailing delinquent notices, and there is proof that the original was nev- 
er separated from the carbon until it was placed in the envelope for 
mailing. Can it be that such circumstances as thèse are insufficient 
to establish the ultimate fact that the original was prepared and 
placed in the letter for mailing? I think not. 

In 22 Corpus Juris, p. 99, it is said: 

"In order to support a presumptlon of the receipt of a letter, there nnist be 
satisfactory proof that it was duly mailed although such proof need not 
consist of direct and positive testimony of the ultimate fact of mailing." 

In 10 Ruling Case Law, § 196, it is said : 

"Generally speaking, issues may be established in both civil and crlminal 
fases by eiïcumstantial évidence" 

—and that conviction for the greatest crimes and matters of the grav- 
est. importance may rest alone on circumstantial évidence is too well 
known to require the citation of authorities. 

Hère the important facts are established by circumstantial évidence 
in the most complète and explicit way : (1) There was an office, the 
sole duty of which was to check delinquents; (2) this office was or- 
ganized with the utmost care to accomplish the purpose intended ; (3) 
in preparing notices to delinquents the originals and carbons were al- 
ways prepared at the same time, with their date for mailing written on 
them; (4) that they were kept together, and were together sent to 
the Adjutant General, where the original was signed by him and the 
two returned to the office; (5) that hère they were separated, the car- 
bon then and only then going into the permanent file, the original in 
the mail ; (6) that there was a carbon copy of the notice to Helmecke 
made on November 9, in the Helmecke file; (7) that provision was 
made to hâve thèse letters placed in the mail ; and (8) that they were 
uniformly so placed. 

The détail of the wealth of thèse circumstances shows that the évi- 
dence now offered is not only sufficient to support an inference that 
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the letter iii qtjestioji was prepared and mailed, but în the light of 
reason is not reçoncilaWe with any other inference. I am therefore 
of the opinioa th^it the fact upon which the authority of the court- 
martial ,rests, to wit,ithat the induction notice; was mailed to Helmecke, 
has been established absolutely, affirmatively, and unequivocally, and 
that the writ of habeas corpus applied for should be denied; and it 
will be so ordered. 



MAGNOLIA PETROLEUM CO. v. NATIONAL OIL TRANSPORT CO. et al. 
(District Court, S. D. Texas, at Houston. May 18, 1922.) 

',;,;., No. 52., 

I/Salvage (gssSe^Contract for payment not blndlng under ail circumstances. 

While a contrnct for salvage services is piesuiuptively valld, it will not 
l» enforoed, where the compensation demanded was clearly exorbitant, in 
View of the anticipated service and risU, and was agreed to only under cir- 
cumstances amoimting to compulsion. 

2. Salvage <S=?>36r—Contract for services he!d not cnforceable, though one for saU 

vage; compensation for towage fixed. 

'An oil-laden barge, without motive power, was anchored in the Gulf of 
Mexico, wlviîe her tug went for coal, and remained for thrce days when 
site was out of fresh wtUer and fuel for her puinps. Libelant's tug, on 
the wày to Tampico with a tow, offered to take the barge in for $20,000. 
The master of the barge after trying without suecess to reaeh his ownerâ 
by wireless, in view of his situation, the danger of stonns at tliat season, 
and the threat of the tug to leave liim, finfilly sigiied a contract for 
$15,000, though protestiiig tliat it was unreasonabie. The tug towed 
the barge to Tampico, without risk, and with a dolay to its own voyage of 
not more than eipht or ten hours. Ileld that, while the service was one 
of salvage, the contract was inetiuitable, and would not be enforced, and 
the tug given an award of $r!,000. 

3. Salvage ©=26— Service rendered under unconscionable contract not liberaily 

rewarded. 

Where a salvage service is rendered. not in a spirit of humanity or 
helpfulfiesR, in reliance on a fair and reasonnlile reward, but in the faith 
' . of an unconsdonable contract, such fact will be taken into considération, 
and warrants a departure from the gênerai rule of liberality. 

4. Shipping <S=950 — Owner held not liable to charterer for damage caused by détec- 

tive çoal. 

Under a charter party for a tug for.towage services, providing that the 
master should be under the orders and direction of the charterer, the own- 
er cannot be held liable for damage sustained by a tow, because the master, 
by direction of the diarterer, left port without a supply of proper coal. 

In Admiralty. Suit by the Magnolia Petroleum Company against 
the iNational Oil Transport Company, with the United States Shipping 
Board Emergency Fleet Corporation impleaded. Decrçe for libelant, 
and cross-action against the Fleet. Corporation dismissed. 

F. D. Minor (of Minor & Minor), of Beaumont, Tex., for libelant. 
Lockhàrt'& Lockhart, of Galveston, Tex., for respondent. 
D. E. Simmons, U. S. Atty., of Houston, Tex., for United States 
Shipping Board Emergency Fleet Corporation. 

^=»For oUier casas Me eame topic & KKY-NUKBER in ail Key-Numbered Dleests à Indexe* 
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HUTCHESON, District Judge. This is a libpl, brouglit on belialf 
of the owners and crew of the tug George C. Gréer to enforce an agree- 
ment for salvage executed by tiie master of the Bolikow wliile at sea, 
120 miles from Tampico, on the foUowing contract: 

"To Master and Owners of Tug George C. Gréer: I agrée to pay the sùm 
of flfteen thousand dollars for towing barge Bolikow hailing from Beaumont,. 
'Cf>x., of wliicji National OU & Transport Co., Galveston, Tex., are owners, to 
be towed to Tampico, Mexico. Master J. B. Bodden, Barge Bolikow." 

The Hbel also prays for an awardy should the agreement not be en^ 
forced. The National Oil Transport Company answered by cross- 
action, asserting that for whatever amount they might be condemned 
to pây in this suit they should hâve judgment over against the ILInited 
States Shipping Board Emergency Fleet Corporation, from whom the. 
National Oil Transport Company had chartered the tug Barryton, since, 
as they allège, the plight of the Bolikow, which brought about the, 
necessity for the services rendered.to her by the Gréer, was c^used by 
the fault of the Barryton in not having proper fuel, for which fault, 
they assert the United States Shipping Bdard ought to be held responsi- 
ble. The f acts, briefly stated, are : ' ; 

About the 18th of October, 1920, the United States Shipping Board 
Emergency Fleet Corporation made an agreement with the ; National 
Oil Company, charterers, for the use of the tug Barryton tq be em- 
ployed in towing the barge Bolikow, etc., between Galveston, Tex., and 
Tampico, Mexico. The charter party, among other provisions, con- 
tained the following: 

"Tlie managers and operators sliall, at the tiigs sole expense, man, operate, 
victual, and supply sald tug with deck, eiigine, and other neceasary stores. 
The charterers shall pny for ail fuel, fresh water, j^ort chai-ges, consular fe&s, 
pilotage, and ail other costs and expenses incident to the use and opération 
of the tug." 

The charter party further provided : 

"The charterers shall accept and pay for ail coal in the tng's bunkers, and 
the managers and operators shall, on the expiration of tins charter party, 
I)ay for ail coal left in thè bunkers," 

Further : 

"That the captain shall prosecute his voyage with the Titmost dispateh and 
.'ihall render ail customar.v assistance." "The captain. although appointerl by 
the managers and operators, .shall be undcr the orders and direction of the 
charterers as regards eniployment, agenc.v, or other arrangements, and the 
charterers hereby agrée to indemnify the manag:'rs and operators from ail 
conséquences or liability that may arise from such orders." 

About November 21, 1920, the steam tug Barryton left Tampico 
with the barge Bolikow loaded with a cargo of oil. Prior to her de- 
parture from Tampico, the Barryton had experienced a great deal of 
trouble in gettjng coal, and finally, through the efforts of the charterers' 
agents at that port, she procured sufficient coal to make the voyage, 
had the coal been of the proper quality. As a matter of fact the coal 
was of a very defective quality, and it was apparent to the engineer and 
to the master of the tug, when they were not many hours out from 
Tampico, that they would hâve trouble in making their destination, 
281 F.— 22 
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This appréhension developed into certainty, and the Barryton anchored 
the Bolikow approximately in latitude 24° 12' north, longitude 97° 24' 
west, and returned to Tampico for fuel, directing the Bolikow to await 
her return. 

The Barryton, having again encountered great trouble in bunkering, 
was unable to return to the Bolikow until more than three days had 
passed. During this time the Bolikow, having no power of her own, 
except sails, which she could not use for fear of causing a dangerous 
shift of her cargo, and having only sufficient fresh water for a limited 
time, found herself, on November 25, with her fresh water exhausted, 
her fires extinguished, and a tendency to list because of her inability 
to trim ship, since she had no fresh water for steam with which to 
operate her cargo pumps. Neither could she pump out her bilges in 
case she should begin to leak. Although the weather up to this time 
had been fair, the barometer was falling, though not severely, and there 
was some probability, though not Very immédiate, that from the na- 
ture of the winds then prevailing a storm might develop. 

The situation then being what it was, with conditions such that, if 
the weather took an untoward turn, or the return of the Barryton was 
much longer delayed, the condition of the Bolikow might become very 
serious, the tug George C. Gréer, with the barge M. P. Co. No. 7, was 
sighted, and the Bolikow signaled her to corne alongside. The Bolikow 
had no wireless, and at her request the Gréer attempted to wireless the 
Bolikow's owners. No answer was received, however, until after the 
agreement sued on had been made and performed. The Bolikow's 
master, being unable to hear from her owners, entered upon negotia- 
tions with the master of the Gréer for a tow to Tampico. The master 
of the Gréer first proposed a compensation of $20,000. The master of 
the Bolikow declared this demand unreasonable, and after some further 
discussion and effort on the part of the Bolikow's master to obtain 
what he thought was a reasonable price, and after the master of the 
Gréer had àdvised the Bolikow that he would take him in for $15,000, 
and if he did not pay that he would leave, the agreement above referred 
to was executed, the Bolikow's master testifying that he considered the 
aniount agreed upon unreasonable, and that he made the agreement 
only because he was afraid to take the risk to crew and vessel of stay- 
îng out longer, in the Bolikow's then condition, 

The Gréer then made the Bolikow fast to the stern of the barge M. 
P. Co_^ No. 7, and on November 26, 1920, anchored her in a place of 
safety in Tampico. The tug Gréer and the barge M. P. Co. No. 7 are 
merchant vessels of the United States, belonging to the Magnolia Pe- 
troleum Company. The Gréer is a steam tug, using fuel oil, 151 feet 
long, 27 feet in beam, 16 feet deep, and 900 horse power, worth at 
least $225,000, thoroughly equipped for towing or salvage service. The 
barge M. P. Co. No. 7 is a wooden tank oil barge, 254 feet long, 48 
feet beam, 20 feet deep, and worth $300,000. The Bolikow is a wooden 
tank barge, 267 feet in length, beam about 46 feet, depth of hold about 
23 feet, with a gross tonnage of about 225 tons, and at the time in ques- 
tion had a full cargo. The Bolikow at the time was worth $225,000, 
with a cargo worth $30,000. 
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From thèse facts and others in évidence it appears that the Bolikow 
was in such position and her circumstances were such that the services 
of the Gréer were of a salvage nature, voluntary, meritorious, and 
efficient, and that the hbelants are entitled to compensation as for sal- 
vage. It does not appear, however, that the danger was imminent or 
overwhelming, nor was there any difficulty or danger connected with 
the rendition of the services which should go to swell an award. The 
case, in short, is one where the Bolikow, in the absence of the contract 
claim, would be undoubtedly liable for a reasonable salvage award, 
and the real question is whether the court should assess that award or 
should enforce the agreement as made. 

[1] The libelant asserts with confidence that a contract of this kind 
is clearly enforceable in accordance with its terms. It refers, not 
only to The Elfrida, 172 U. S. 186, 19 Sup. Ct. 146, 43 L. Ed. 413, but 
to the two cases decided in the Circuit Court of Appeals for the Fifth 
Circuit, The Kennebec, 231 Fed. 423, 145 C. C. A. 417, and The Paris- 
ian, 264 Fed. 511, while the respondent asserts with equal vigor that 
the circumstances of this case make it one of hardship and inequity, 
which would invalidate the agreement. It is true that in The Kennebec 
the court did say : 

"A * * • contract by one partj- to pay at ail events, and by the other 
to recelve a fixed compensation for a salvage service" to be rendered, "Is 
as conclusive as any other valid contract" 

— and that in The Parisian it said : 

"Though a service is one wliioh helps to save a vessel endangered at sea, a 
valid contract by one party to pay at ail events, and by the other to receive 
either a fixed or reasonable compensation for such service, is as conclusive 
as any other valid contract." 

And it is further true that in the case of The Elfrida, upon which 
case the two last cited rely, it was said: 

"Where no such circumstances exist as amount to a moral compulslon, the 
contract. should not be held bad simply because the price agreed to be paid 
turned out to be much greater than the services were actually worth." 

And further: "The presumptions are in favor of the validity of the 
contract," and that The Elfrida also refused to follow the more libéral 
rule prevailing on the continent with référence to thèse contracts. 

It must be borne in mind, however, that ail that the Circuit Court 
of Appeals held was that, if the contract was valid, it must be enforced, 
and that it did not undertake to discuss the question of what would 
make it invalid, and that ail that the United States Suprême Court said 
was that contracts of this kind were prima f acie valid, and circumstanc- 
es must be made to appear which would make them invalid. In The El- 
frida, speaking of compulsion, it is said : 

"The fact that the contract was made at sea, or under circumstances de- 
manding immédiate action, is an important considération." 

And also in that same case it is said, af ter calling attention to the fact 
that the ship there contracted atout was stranded off shore, the crew 
was not irnperiled, the master had communicated fully with the ship's 
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agents and owners, and tlie contraCt had been made with careful and 
complète délibération : ■ 

"Ilad the agreeiiKut been made wltli legs délibération, or pending a péril 
more imminent, our conclusion might hâve been différent." 

Ali that that case can be relied upon with confidence aS ruling is that 
a contract wHich is deemed reasonable by the parties at the time it wàs 
made, which was made under circumstances permitting care and délib- 
ération, and.where ail of the contracting parties were satisfied with it 
at the time of making the contract, cannot be considered unreasonable 
merely becuse of subsequently transpiring events. It is not in that or 
iiny other case held that a contract, made at a time when the master 
making it believed that his vessel was in danger on the high seas, and 
that if he did not malce it the property of his owners and the lives of 
his crew would be in danger, and made by him after an eflfort to in- 
duce a more reasonable agreement, and a notice: from the rescuing 
tu g that its terms must be accepted, or it would steam away, cannot 
be stricken down, if its conditions appear inéquitable or unduly harsh. 

[2] In this case the master was on the high seas. He made a vigor- 
ous effort, but could not communicate with his owners. The master 
of the Gréer, at the request of the Bolikow, sent the following mes- 
sage by wireless : 

"Barge Bolikow's fires dead. Tug George C. Gréer alongside. Eeply i£ 
take tug baek to Tampico or not." 

When he was unable to obtain an answer, and found that he must 
act upon his own responsibility, the master of the Bolikow attempted to 
negotiate a reasonable agreement with the Gréer, and after he had re- 
jected the original demand of that tug for $20,000, and had endeavored 
to bring the Gréer to a juster point, signed the agreement, not because 
he thought it was just or reasonable; but because he felt that, confront- 
ed as he was with the appréhension of being lef t at sea, with his cargo 
and crew in possible danger, he \yas morally compelled to take the 
service on any terms on which he could get it. 

I think it clear that this case is ruled by the gênerai principle, an- 
nounced in The Elfrida and other cases, that there is a clear right in 
the courts to set aside a "salvage agreement, when made on the high 
seas under compulsion or hardship, morally or otherwise, when such 
agreement is unconscionable and inéquitable, as this agreement plainly 
is. The évidence shows that, without any danger to the crew of the 
Gréer, or to the Gréer herself, or her barge in tow, the M. P. Co. No. 
7, the Gréer took the Bolikow in tow at 10:30 a. m. on November 25, 
having sighted her at 8 a. m. the same day, and at 2 :15 p. m. November 
26, let her go in the harbor of Tampico. 

The log of the Gréer shows that during ail the time of the service 
there were light breezes, partly cloudy, smooth seas, with rains, south- 
erly and easterly, though on the morning of the 26th the weather was 
somewhat cloudy and threatening. It further appears that, without in- 
cident or injury of any kind, the tow was commenced and completed ; 
that the tug Gréer was bound to Tampico anyway, and that, while tak- 
ing on the second cargo slowed up her time somewhat, the whole ad- 
venture could not hâve delayed the Gréer more than eight or ten hour^. 
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The circumstances above related, that the fires of the Bolikow were 
dead, her water exhausted, that she had no method of self-propulsion, 
and that it was at a time of the year when a storm might arise, which 
probability is proven by the fact that on November 29 a heavy norther 
sprung up, and further that the Bolikow, in the opinion of the master, 
was in some danger, prevents the service being classified as a mère tow- 
age service, and justifies the court in rendering an award other than 
for towage. 

Awards of salvage are not based upon the theory of quantum meruit, 
or rémunération proportioned exactly to the service rendered, but are 
designed to encourage and promote the display of natural human klnd- 
ness on the high seas, by rewarding those who display it liberally for 
actual services rendered. When, however, the service is not rendered 
in this spirit, in reliance upon a reasonable and fair award being' made, 
but upon the faith of an agreement evidencing the hard and unscrupu- 
lous exactions of a legalized piracy, the court, in making its own award, 
cannot but be influenced by that spirit to make its award less than it 
would otherwise hâve been. 

Not that the court should deny the salvors a reasonable award, but 
that it should deny liberality to the award, because that spirit in the 
salvors, which in the opinion of the courts has entitled them to libéral 
treatment, is wholly absent in this case. Had the services been un- 
tainted with the exactions sought hère to be enforced, I would hâve 
felt that an award of $5,000, while libéral, was not excessive. Under 
the circumstances, I believe a reasonable, though not a libéral, award 
should be $3,000, a sum far in excess of a towing charge for similar 
services, and judgment will be entered for libelants for said sum, to . 
be divided between the crew and the owners, in the proportion of two- 
thirds to the owners and one-third to the crew, the division among the 
crew to be in proportion to their monthly wages, and, the libel having 
been brought to recover on an unreasonable contract, the costs, except 
as to the cross-action, to be adjudged against libelants. 

It is not necessary for the décision of this case to hold, and it is not 
held, that the Act of August 1, 1912 (Comp. St. §§ 7990-7994), entitled 
"an act to harmonize the national law of salvage with the provisions 
of the international convention for the unification of certain rules with 
respect to assistance and salvage at sea, and for other purposes," has 
established for thèse cases the libéral continental view as to the au- 
thority of the courts over thèse «greements, as adverted to in The El- 
frida. In view, however, of the language of section 2 of that act 
(Comp. St. § 7991), that "the master, or person in charge of a vesse5, 
shall so far as he can do so without serious danger to his own vessel, 
crew, or passengers, render assistance to any person found at sea in 
danger of being lost, and if he fails to do so he shall, upon conviction, be 
liable to a penalty of not exceeding $1,000 or imprisonment for a terni 
of not exceeding two years, or both," it ought to be strongly doubted 
whether any person has a right to bargain with those in péril on the 
seas for an unreasonable compensation, and then use the courts of ad- 
miralty to enforce it. Ought it not rather to be held that, in the light 
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of that statute, the law is as expressed by the Suprême Court in The 
Tomado, 109 U. S. 117, 3 Sup. Ct. 82, 27 L. Ed. 874: 

"Every agreement for salvage compensation Is subject • * • to the 
judgment of the court as to its being équitable and conformable to the merits 
of the case." 

[4] As to the cross-action of the National Oil Transport Company, 
it appearing by the terms of the charter party that the master was for 
the time of the charter under the direction and control of the charter- 
ers, and that the fauh was the fault of the charterers in obtaining im- 
proper coal, in giving sailing directions to the master in that condition, 
and of the master in proceeding without having proper coal, and that 
the United States Shipping Board was in no sensé, directly or deriva- 
tively, responsible for the condition which caused the loss, the cross- 
action is denied, and the costs connected therewith and growing there- 
out are adjudged against the National Oil Transport Company. 



COLUMBIA INV. CO. v.LONG BRANCH and LAKESIDE SPECIAL ROAD 
AND BRIDGE DIST. et al. 

(District Court, S. D. Florlda. November 4, 1921.) 

1. Constitutlonal law ^=»70(3), 2<)0(3)— Législature may levy spécial Improve- 

ment tax without hearing; législative discrétion net ordinariiy reviewable. 

A State I>eglslatnre'may Itself make assessments for a publie Improve- 
itient. eitber appording to vaine, position, aren, or frontage, without a 
prelimlnnry henrinK as to beneflts, and the courts wlll not ordinariiy re- 
vievT législative discrétion in maklng such assessments. 

2. Taxation (§=3498— State assessment subject to attack only when clearly ar- 

bltrary. 

It is only when an assessment by a state is palpably arbitrary that it 
can be suocessfully attaeked. 

3. 1-1 ighways <@=3 140— Spécial assessment may be ba«ed on acreage. 

Tbat a spécial higbwa y tax is assessed in the same amount on each 
acre wifhin the taxing district does not make It invalld. 

4. Constitutlonal law <g=s283— Higljways <@pj90— Offlcers <s=32— Statutes <©=jI03— 

Act créating road district held not uncdnstltutlonal, as taking property without 
due process, or as craating an office with longer term than four years, or as 
spécial or local law regulating Jurisdiction and duties of officers. 

Laws Fia. 1921, c. 8888, créating the Tjong Branch and I^akeside spécial 
road end bridsé district, levyîng a préliminary tax on the lands in the 
district, and providing for a board of supervlsors, with authority to is- 
sue boinds and levy an annual tax, helâ not unconstltutional, as taking 
the property of a landowner without due process of law, or in eonfllct 
with Const. Fia. art. 16, § 7, providing the Iiegi,slature sball not create 
any office the term of which shfill be longer than four years, or article 3, 
§ 20, prohibiting spécial or local laws regulating tbe jurisdiction or du- 
ties of any class of offlcers, except municipal offlcers. 

In Equity. Suit by the Colùmbia Invéstment Company against the 
Lorig Branch and Lakeside Spécial Road and Bridge District and 
others. On motion for préliminary injunction undér Judicial Code, 
§ 266 (Comp. St. § 1243). Denied. 

4s=For other cases seè same topic & KEY-NUMBER In ail Key-îtumbered Digests t Indexe* 
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Axtell & Rinehart, of Jacksonville, Fia., for complainant. 
McCoUum & Clark, of Jacksonville, Fia., for défendants. 

Before BRYAN, Circuit Judge, and POSTER and CALL, District 
Judges. 

BRYAN, Circuit Judge. At its regular session in 1921, the Le^sla- 
ture of Florida enacted chapter 8888, a spécial act establishing a spécial 
road and bridge district in Clay county. Fia., designated as the Long 
Branch and Lakeside spécial road and bridge district. ' The lands in- 
cluded in the district are described in the act, and consist of about 150,- 
000 acres. A board of supervisors is provided for, and authorized to 
issue bonds in an amount not exceeding $1,000,000, bearing inLerest at 
a rate of 6 per cent, per annum. A tax of 10 cents per acre upon the 
lands in the district is levied by the act to pay preliminary and current 
expenses. The board of supervisors is authorized to borrow money. 
provided that not more than $25,000 of borrowed money shall be out- 
standing at any one time, the sums so borrowed to be refunded out of 
the proceeds from the sale of bonds. The act also authorizes the board 
of supervisors to levy an annual tax, not exceeding 25 cents per acre, 
for maintenance, and a marginal or safety fund tax of 10 per cent, 
of the amount assessed annually for the retirement of the bonds and 
for interest. 

The complainant allèges that it owns 5,090 acres of land in said dis- 
trict; that this land is w'ûd and unimproved, and that the timber bas 
been eut off of it, and that it is not worth exceeding $5 per acre ; that 
proceedings hâve been instituted by the drainage district and board 
of supervisors for the purpose of having the bond issue validated by a 
decree of the circuit court for Clay county. Fia., in pursuance of the 
laws of Florida. It is further alleged that the amounts assessed against 
the lands of complainant will be many times its value. 

The bill further avers that the act of the Législature is in violation 
of the Fourteenth Amendment to the Constitution of the United States, 
in that it is a taking of property without due process of law, and that 
it is répugnant to the Constitution of Florida, because it conflicts with 
section 7 of article 16 thereof, in that it provides that the supervisors 
shall hold office for a period of more than four years, and because it 
conflicts with section 20 of article 3 thereof, in that it is a spécial or lo- 
cal law, and régulâtes the jurisdiction and duties of a class of officers 
other than municipal officers. 

The bill prays that the défendants be enjoined from making an 
assessment und^r the act for the year 1921, and that they be enjoined 
from further prosecuting proceedings in the state court for the vaHda- 
tion of the bonds, and that they be enjoined from issuing or attempting 
to issue any bonds. 

[1,2] A fédéral court is without jurisdiction to enjoin the proceed- 
ings pending before the state court. Revised Statutes, § 720 (Comp. 
St. § 1242). It is well settled that a state Législature may itself make 
assessments without preliminary hearing as to benefits. French v. Bar- 
ber Asphalt Paving Co., 181 U. S. 324, 21 Sup. Ct. 625, 45 L. Ed. 879. 
Such an assessment may be according to value, position, area, or front- 
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age.^ Houck v. Little River Drainage District, 239 U. S. 254, 36 Siip. 
Ct. 58, 60 L,. Ed. 266. The courts will not ordinarily review législative 
discrétion in making such assessments. Spencer v. Merchant, 125 U. 
S. 345, 8 Sup. Ct. 921, 31 L. Ed. 763 ; Chadwick v. Kelly, 187 U. S. 
540, 23 Sup. Ct. 175, 47 L. Ed. 293 ; Louisville & N. R. Co. v. Barber 
Asphalt Paving Co., 197 U. S. 430, 25 Sup. Ct. 466, 49 L. Ed. 819. It 
is only when an assessment by a state is palpably arbitrary that it can 
be successfully attacked. Houck v. Little River Drainage Co., supra; 
Myles Sait Co. v. Iberia Drainage District, 239 U. S. 478, 36 Sup. 
Ct. 204, 60 L. Ed. 392, L. R. A. 1918E, 190; Branson v. Bush, 251 U. 
S. 182, 40 Sup. Ct. 113, 64 L. Ed. 215. 

[3, 4] It is contended by complainant that this case is similar in prin- 
ciple to the case of Myles Sait Co. v. Iberia Drainage District, in which 
an attempt to incorporate Weeks Island in Louisiana in a drainage 
district was held to be arbitrary and without compensating advantages 
of any kind. The statement of facts in that case shows that the prop- 
erty there in controversy could not possibly be benefited by drainage. 
Its élévation is stated to be 175 feet or more. This case falls under the 
other cases cited above. It may be that the benefits received will not 
be in proportion to the amount of taxes complainant will be required to 
pay, bïit it is not f air to say that no substantial benefit will be conferred. 
The circumstance that the act levies or authorizes an equal amount to 
beievied upon ail the lands in the district is not enough to make it in- 
valid. , ■ 

It is f urther insisted that the act is void, because it does not give 
property owners an opportunity to be heard. Section 22 provides for 
publication of a notice setting forth the amount of the propo.sed levy 
and assess.njent, and for a hearing before the board of supervisors, who 
are authorized to make such changes as they deem advisable. FuH 
opportunity is given by section 24 to présent any and ail défenses to 
the assessment in the event suit is brought and an attempt is made to 
enforce payment. The provisions for a hearing are sufficient. 25 R. 
C. L. 163, and cases there cited. 

The act does not violate section 7 of article 16 of the Florida Con- 
stitution, which provides that the Législature shall not create any office 
the term of which shall be longer than four years. In the first place, 
the act provides that the term of office shall be four years, although it 
is true the time provided for the élection of the successors to the prés- 
ent board of supervisors is more than four years f rom the approval of 
the act by the Governor ; but, even so, the act would be valid for the 
statutory term of four years, and invalid only as to the period beyond 
that. State ex rel. Lamar v. Dillon, 42 Fia. 9d, 28 South. 781. Neither 
is the act invalid because of the provision in section 20 of article 3 of 
the Florida Constitution, which prohibits the Législature from passing 
spécial or local laws regulating the jurisdiction or duties of any class of 
officers, except municipal officers. In the case of Lainhart v, Catts, 
75 Fia. 735, 75 South. 47, the Suprême Court of Florida had under con- 
sidération a spécial act of the Législature establishing a drainage dis- 
trict, which provides for commissioners consisting of the Governor and 
certain members of his cabinet. It also requires taxes to be paid to the 
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tax collector, as does the act under considération. In the case cited 
the spécial drainage act was upheld against the same attack now made 
in the instant case. 

The application for an interlocutory injunction is denied 



STATE BANK OF SWEA CITY, lOWA, v. CHICAGO 4 N. W. RY. CO. 

(District Court, N D. lowa, 0. D. June 20, 1022.) 
No. 1-18. 

1. Removal of causes <@=334 — Suit by assignée of blll of lading Is not removable, 

uniess original parties were of diverse citizenship; "chose in action." 

A bill of lading i» a "chose in action," witliin Jiuliclal Code, § 24, sut)d. 
1 (Comp. St. § 901), providiug tliat tlie District Court sliall not liave cog- 
nizanee of any siiit to recover upon nny proniissory note or aiiy chose 
in action in favor of an assignée, uniess such suit miglit hâve been prose- 
cuted in such court if no assignment had been made, so that a suit l>y an 
assignée of the Mil of lading cannot be removed from the state court 
on the ground of diversity of citistenship, uuless the original parti(!S to 
the MU of lading were citizens of différent states. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Chose in Action.] 

2. Removal of causes ®=786(2)— Ail Jurisdictional facts must be alleged to sus- 

tain removal. 

Since the original Judiciary Act was aniended, so as to confine snils 
which might be removed to those of which courts of the United States 
had original juriadiction, ail jurisdictional facts must he alle.gedto sus- 
tain a pétition for removal, and a onuse must be remanded,' wheré the 
action was brought by the assignée o£ a bill of lading, and the pétition, 
seekiug leuioval solely on the groiuid of diversity of citizenship, does 
not show such diversity between the défendant and ,the original p^rty to 
the bill of lading. 

At Law. Action by the State Bank of Swea City, lowa, agàinst the 
Chicago & Northwestern Raiiway Company, begun in the state court 
and removed by défendant to the fédéral court. On plaintifï's motion 
to remand. Motion sustained. 

E. A. & W. H. Morling, of Emmetshurg, lowa, for plaintiff. 
Sullivan & McMahon, of Algona, lowa, and Adams & Hise, of Des 
Moines, lowa, for défendant. 

SCOTT, District Judge. The plaintiff, State Bank of Swea City, 
lowa, an lowa corporation, brought this action against the Chicago & 
Northwestern Raiiway Company, an Illinois corporation, in the district 
court of lowa for Kossuth county, and demanded judgment in the sum 
of $3,593.45 as damages. Plaintiff allèges as cause of action: That 
prior to April 26, 1921, it advanced certain moneys to the Smith Prod- 
uce Company for the purchase of cggs. That said Smith Produce 
Company purchàsed said eggs and delivered them to the défendant, 
loading same into one bf defendant's cars for transportation frôm Swea 

^=3For other case» see same toplc & KEY-NUMBER In aU Key-Niimbered Dlgest» & ludeZM 
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City, lowa, to the city of New York in the state of New York. That 
the défendant to represent said shipment issued and delivered to Smith 
Produce Company its bill of lading for said car of eggs, consigned to 
the order of Smith Produce Company at destination with instructions 
to notify Mesh & Co. at New York. That Smith Produce Company 
thereupon drew its sight draft on Mesh & Co. of New York for«$3,- 
593.45 in favor of the plaintiff, attached the same to said bill of lading, 
and indorsed and delivered the bill of lading to the plaintiff. That the 
plaintiff forwarded said draft and bill of lading through certain banks 
for présentation and delivery of bill of lading on payment of said draft, 
and that payment was refused. That the défendant so received said 
shipment of eggs, and, having issued such bill of lading, wrongfully de- 
livered said eggs to persons not authorized to receive them without re- 
quiring the surrender of said bill of lading, and has converted said ship- 
ment of eggs, and that the plaintiff is damaged in the sum stated. 

The défendant by counsel appeared in the state district court, and 
within proper, time gave notice and filed its pétition for the removal of 
said cause to the District Court of the United States for the Northern 
District of lowa, and in its pétition alleged that the plaintiff was a 
citizen of lowa, artd that the défendant was a citizen of Illinois, and 
that the amount in controversy exclusive of interest and costs exceed- 
ed the sum or value of $3,000. Thereupon an order of removal was 
made and transcript ofthe record duly filed in this court. Upon the 
docketing of said cause the plaintiff by counsel appeared and fifed a 
motion to remand "for the reason that the record fails to show that 
the case is removable or one of which this court would hâve original 
jurisdiction." 

The motion to remand. was submitted without argument or brief. 
The court, however, assumes that the motion is directed at defendant's 
failure- to allégé in its pétition for removal diverse citizenship of the 
original parties to the bill of lading. 

[1 ] Section 24, subdivision 1, chapter 2, of the Judicial Code (Comp. 
St.§ 991), provides: 

"No District Court shall hâve cognlzanee of any suit (except upon foreign 
bills of excliange) to recover upon any promissory note or otlier chose in 
action in favor of any assignée, or of any subséquent holder if sueh instru- 
ment be payable to bearer and be not made by any corporation, unless sueh 
suit might hâve been prosecuted in .such court to recover upon said note or 
other chose in action if no assignment had been made." 

The suit in question is not on a promissory note. The question 
therefore remains whether it is on an "other chose in action in favor 
of an assignée" within the meaning of the prohibition above quoted. 
If it is such chose in action, then this court cannot take jurisdiction, 
unless such suit might hâve been prosecuted in this court, if no assign- 
ment had been made. In Bushnell v. Kennedy, 9 Wall. 387, 19 L,. Ed. 
736, the Suprême Court of the United States said : 

"That the indebtedness of Bushnell to Mills & Frisby was a chose in ac- 
tion cannot be doubted; for under that eomprehenslve description are in- 
cluded ail debts, and ail claims for damages for breach of contraet, or for 
torts connected with contraet." 
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It is also there said : 

"Nor can it be denied that every sultor who brlnga an action în a court of 
the United States must aver in hls pleadings a state of facts whicli, under 
the National Constitution and laws, gives to tlie court juriediction of hls suit." 

In the opinion of this court the fédéral courts hâve consistently ad- 
hered to the proposition first above quote'd, and in the opinion of this 
court the action at bar is one upon a chose in action within the meaning 
of the prohibition contained in section 24 of the Judicial Code re- 
ferred to. 

[2] As to the second quotaton above set forth, it will be remembered 
that in Bushnell v. Kennedy, supra, it was held that the rule as to plead- 
ing the full jurisdictional facts did not apply to a removal case; that 
section 12 of the original Judiciary Act differed from section 11, and 
therefore the rule was reversed. The rule of pleading laid down in 
Bushnell v. Kennedy was adhered to. under the Act of March 3, 1875. 
Claflin V. Insurance Co., 110 U. S. 81, 3 Sup. Ct. 507, 28 L. Ed. 786. 
But the act of 1887 (as corrected by the act of 1888) changed the ex- 
isting law in that respect, "confining the suits which might be removed 
to those 'of which the courts of the United States are given original 
jurisdiction,' " etc. Mexican National Railroàd v. Davidson, 157 U. 
S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672. Since the décision in Mexican 
National Railroàd v. Davidson, the rule has been that the jurisdictional 
facts must ail be alleged. There being no allégation in the pétition for 
removal showing diverse citizenship between the Smith Produce Com- 
pany and the défendant and the pétition for removal being exclusively 
upon the ground of diverse citizenship, it follows that jurisdiction of 
this court is not shown upon the record, and the plaintiff's motion to 
remand should be sustained. 

Order. 

Upon considération of the plaintiff's motion to remand and due ex- 
amination of the record, it is ordered that this cause be remanded to 
the district court of the state of lowa in and for Kossuth county, at 
defendant's cost. 



UNITED STATES v. DULUTH, S. S. & A. RY. CO, 

(District Court, W. D. Michigan. April 18, 1921.) 

Master and servant <s=5l4— Superstructure on cars held sufflclently perma- 
nent to require ladders In accordance with fédéral régulations. 

Where ore cars of a railroàd used in Interstate commerce were no 
longer required for carrying ore, but were reconstrueted for carrying 
limestone by plaeing thereon a superstructure which raised the height Of 
the sides above the 36 inches permitted by régulations of the Intei-state 
Commerce Commission for cars having no ladder on the side, and some of 
the cars had been so used for flve years, and ail would be so used as lonç 
as the limestone tratfic continued, the superstructure Was not a mère tem- 
porary addition to the cars, but the plaeing of it on the cars, wlthout also 
plaeing ladders, subjected the railroàd company to the penalty for viola- 
tion of the order. 
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2. Commerce ©=391— Safety régulations of Interstate Commerce Commission are 
not subject to review. 

ïhe régulation of the Interstate Oommeiee Commission tliat ail cars 
.: having sides more thah 36 inolies higli must be equipped with side ladders 
is final, and ïiot subject to review or change by the courts. 

3..Master and servant (S=>)4 — Cars of spécial construction must comply with 
fédéral régulations as to ladders. 

Since the order of the Interstate Connnerce Commission requires tliat 
cars of spécial colistruetion shall hâve the equipment of cars of gênerai 
'rconstrnction nearest in dass or kind, the cousti-uction of stone cars froin 
•ore cars by adding a superstructure, even though it maUca Ihe cars of 
^,, spécial .construction, does not relieve the carrier of its obligation to place 
slde làdders, thêreon, and it was its duty to construct (lie superstructure 
In such manner that the side ladders could bave been so placed. 

At Law. Action by the United States against the Duluth, South 
Shore & Atlantic Railway Company. On motion to direct verdict in 
favor of plaintiff. Motion granted. 

Myron H: Walker, of Grand Rapids, Mich., U. S. Atty. 
.A. E. Miller, of Marquette, Mich., for défendant. 

SESSIONS, District Judge. In the déclaration in this case it is al- 
leged that in four spécifie' instances, setiorth in the four counts of the 
déclaration, the défendant ïailed to comply with the act of Congress 
and the orders pf the Interstate Commerce Commission relating to safe- 
ty appliances Which are required to be placed upon f reight cars. 

The statute was enacted inainly for the protection of railway train 
ernployees, and the law requires that certain appliances shall be placed 
on each car which is operated by such a carrier as the Duluth, South 
Shore & Atlantic Railway Company. Among other requirements is 
one that every car shall be equipped with automatic coupling apparatus, 
so that it will not be necessary for an employée or trainman to go be- 
tween the end^ of the cars to couple or to uncouplc them. It appears 
from the undisputed évidence in this case that the car vijhich is de- 
scribed în the first count of the déclaration was not so equipped; in 
other words, that, at the time the car was hatiled and used upon this 
railway line, the coupling apparatus was out of order and inoperative, 
and the car could not be coupled or uncouplcd without going between 
the ends of the cars. Therefore the government is entitled to recover 
the statutory- "penalty. ' 

Counts 2 and 3 of the déclaration relate to the position or location 
of the drawbars upon two cars therein described. The drawbar again 
lias to do with the coupling and uncoupling of cars, and the Interstate 
Commerce Commission bas made a régulation that the center of ■ the 
drawbar shall be not less tlian 31% inches and not more than 34tA 
inches above the rail. It appears that the drawbar of the car which 
is described in the second count of the déclaration -was not 31% inches 
above the rail. The caboose, which is described in the third count of 
thç déclaration, has a drawbar which was located more thàn 34% inches, 
the maximum distance above the rail ; so that, as to each o£ those 
counts, the plaintifif is entitled to recover the statutory penalty. 

(g=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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The fourth count rests upoti a somewhat différent basis, although it 
is founded upon the same statute and the same order of the Interstate 
Commerce Commission. In that count the défendant is charged with 
a failure to place ladders upon the sides of a certain ore or rock car. 
The Interstate Commercé Commission, pursuant to authority vested in 
it by the act of Congress, has ordered and directed that ail cars having 
sides more than 36 inches in height above the floor or deck shall be pro- 
vided with such ladders, and has specified the manner in which and the 
location where such ladders shall be attached. 

It appears that in 1916 arj ore car of the défendant was reconstructed. 
The original car had sides which were 36 inches in height, and hence 
did not call for side ladders. But in 1916 an extension, as it has been 
called, or a superstructure, was placed upon this car, and there was 
built tip, above ithe sides of the car as originally existing, some ■211/2 
or 22 inches of superstructure. There is a slight offset of f rom 2 to 4 
inches between the outside of the side of the original car and the out- 
side of the sidfe of the superstructure. Thèse structures make a car 
with sides some 57 or 58 inches in height, and of a height where ladders 
are required. It is the claim of the défendant that this is a temporary 
structure, somewhat in the nature of stakes which are placed upon Aat 
cars for thepurpose of loading lumber thereon, or a rack structure for 
the loading of wobd or bolts, or something of that kind. 

[1] To my mind this superstructure is not of such character. In 
the first place, it appears by the undisputed évidence that a considérable 
number of thèse cars were rebuilt in 1916 and hâve been in use for 
hearly five years. The superstructure was built by the défendant rail- 
way. Company for the purpose of accommodating a particular traffic, 
and so far as appears the cars having such superstructure will continue 
in their présent form until that traffic is ended. It appears that the 
railway company had no further use for thèse cars as ore cars, and re- 
built them, so far as the superstructure is concerned, for the purpose 
of accommodating the cars to another traffic, namely, the hauling of 
limestone, and tliey then became rock cars. Rock is not as hëavy as 
ore, and the purpose of reconstructing them was so that the cars could 
be loaded to their capacity. 

[2, 3] The Interstate Commerce Commission has decided and order- 
ed that ail cars having sides more than 36 inches high must be equipped 
with side ladders. Its order is final, and not subject to review or 
change by the courts. It matters not whether we consider this as a 
car of spécial construction or of ordinary construction, bècause the 
orde.r of the Interstate Commerce Commission requires that cars of 
spécial construction shall hâve the equipment of cars of gênerai con- 
struction nearest in class or kind. Moreover, it was the duty of this 
défendant, at the time it built this superstructure upon the car hère in 
question, if necessary, to hâve extended the ends of the superstructure, 
so that they would coïncide with thè sides of the car as originally con- 
structed, in order that ladders might be built. The défendant cannot 
escape liability by a spécial construction of such character as to make 
it impossible to place the required ladder in the position where the 
law calls for it. That would bé putting it in the hands of the défend- 
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aint railway company to évade the law in almost any particular ; that 
cannot be donc. 

The statutory penalty for each violation is the sum of $100. There 
are four violations which hâve been proven in this case, and the ver- 
dict of the jury will be in favor of the plaintiff for the sum of $400. 



GtLCHRIST V. F. B. MALLORY CO. 

(District Court, D. Oregon. February 14, 1921.) 

1. Patents ^=926(2)— Combinatlon of old éléments not patentable uniess It pro- 

duces new resuit. 

A combination ail of whose éléments are old in the art Is not patentable 
11 the éléments perform no new function and do not produce any new 
result 

2. Patents «=3328—977,613, for pulley block, held not to disclose Invention. 

The Gilchrist patent, No. 977,613, for a puUey block. In whlch the only 
novel élément was a pulley side cast.in one pièce and provlded wlth an In- 
terior oil chamber, held not to disclose Invention. 

3. Patents <s=922— Substituting cast réservoir for one riveted on Is not Invention. 

Thé substitution for an oil réservoir in a pulley block, which was made 
sépara tely and riveted onto the side of the block, of a similar réservoir 
functionlng in the same way, but made by casting it with the side of the 
block, is not invention. 

4. Patents <8=336— Utility alone does not. establlsh Invention. 

The superior utility of the patented device is not alone conclusive as to 
its patentable novelty. 
3. Patents ^=9314— Invention la question of faet for court under ail the oircum- 
stances. 

The question whether a patent involves invention is one of fact for the 
court to be answercd In the light of ail pertinent considérations, Including 
the prlor art. 
6. Patents ®=932S— 1,063,528, for guard on pulley block, held not Infringed. 

A patent for a guard used wlth a pulley block, arrangea between the 
pulley cheek plates and between the shackle and the sheave, Jield not in- 
fringed. 

In Equity. Suit for infringement of a patent by John E. Gilchrist 
against the F. B. Mallory Company. Decree entered dismissing the 
complaint. 

Griffith, Leiter & Allen and James H. Cary, ail of Portland, Or., for 
complainant. 

Loyal H. McCarthy, of Portland, Or., for défendant. 

BEAN, District Judge. I hâve carefully examined and considered 
the record and elaborate briefs submitted by counsel, but the time at 
my disposai will not permit a discussion of the various questions ar- 
gued, nor do I deem it necessary. 

[1] Under the proof the ultii^nate question for détermination, as far 
as complainant's patent 977,613 is cbncemed, is whether the élément of 
a pulley side cast in one pièce and provided with an interior oil cham- 
ber is sufficient, in view of the prior art, to constîtûte invention and 

^=9For otber cases 8«e ^ame topic «KEY-NUMBERip ail Kejr-Numbered DlgeaU * Ind«ZM 
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give validity to' the patent. AU other éléments of the claims in question 
are old in the art, and in the Gilchrist pulley they do not perform any 
new function or hâve any new mode of opération, or produce any new 
resuit, and therefore the combination of them in one device is not in- 
vention. 

"The combination, to be patentable, must proCuce a différent force or effect, 
or resuit in the combined forces, or processes, from that given by their 
separate parts. There tnust be a new resuit produced by their union: If 
not so, it is only an aggregation of separate éléments." Reckendorfer v. Faber, 
92 U. S. 347, 23 L. Ed. 719. 

■See, also, Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241 ; Palm- 
er V. Corning, 156 U. S. 342, 15 Sup. Ct. 381, 39 L. Ed. 445 ; Thatcher 
Heating Co. v. Burtis, 121 Ù. S. 286, 7 Sup. Ct. 1034, 20 L. Ed. 942; 
Jackson Skirt & !N. Co. v. Rosenbaum, 225 Fed. 531, 140 C. C. A. 515. 

[2, 3] Oil réservoirs in pulley sides are old in the art, as shown by 
the Morgan, lyudford and labadie patents. Indeed, the Morgan patent 
reads substantially letter perfect with claim 1 of complainant's patent. 
It is true the oil'reservoir in the Morgan pulley is formed by a plate 
riveted on the side and not cast as an intégral part of it, as in complain- 
ant's device. It, however, is for the same purpose, opérâtes and func- 
tions in the same way, and produCes the same resuit by retaining oil and 
lubricating the bearing pin as in complainant's patent, and it was not 
invention for complainant to make the side in one pièce, thus combin- 
ing the separate parts of the Morgan patent, since there is no substan- 
tial change in function, opération or resuit. Et. Pitt Supply Co. v. 
Ireland & Matthews Mfg. Co., 232 Fed. 871, 147 C. C. A. 65; Enter- 
prise Mfg. Co. v. Shakespeare Co., 220 Fed. 304, 136 C. C. A. 138; 
Crier v. Innés (C. C.) 160 Fed. 102; Huebner-Toledo Breweries v. 
Mathews Grav. Car. Co., 253 Fed. 433, 165 C. C. A. 177; Machine Co. 
V. Murphy, 97 U. S. 120, 24 L. Ed. 935; R. R. Supply Co. v. Elyria 
I. & S., 244 U. S. 285, 37 Sup. Ct. 502, 61 E. Ed. 1136. 

[4] In reaching this conclusion, I am not unmiridful of the presump- 
tion of the validity of the patent arising from its issue, or that the auto- 
lùbricating block'manufactured by plaintifif has proven its superior util- 
ity in the logging business. 

"But a mère carrying forward or new or more extended application of the 
original thought, a Change only in form, proportions, or degree, the substitu- 
tion of équivalents, doing substantially the same thing in the same way by 
substantially the same means wlth better results, is not such invention as will 
sustain a patent" Smith v. Nichols, 88 U. S. (21 Wall.) 119, 22 L. Ed. 566. 

And "the advantages claimed for it [the Gilchrist device], and whlch it no 
doubt possesses to a considérable degree, cannot be held to change this resuit, 
it being well settled that utility cannot control the language of the statute, 
which limits the beneflt of the patent law to things which are new as well 
as useful. The fact that the patented article has gone into gênerai use is évi- 
dence of its utility, but not conclusive of that and stlll less of its patentable 
novelty." Grant v. Walter, 148 U. S. 556, 13 Sup. 702, 37 L. Ed. 552. 

See, also, McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 
L. Ed. 800; Hollister v. Benedict & Burnham Mfg. Co., 143 U. S. 59, 
5 Sup. Ct. 717, 28 L. Ed. 901 ; Smith v. Nichols, 21 Wall. 112, 22 L. 
Ed. 566; Edwards v. Dayton Mfg. Co., 257 Fed. 980, 169 C. C. A. 130; 
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Herzog V. Keller Co., 234 Fed. 85, 148 C. C. A. 101 ; Huebner-Toledo 
Breweries v. Matthews Gravity Carrier Co., supra ; Klein v. Seattle, 17 
Fed. 220, 23 C. C. A. 114. 

[5] The question whether a patent involves invention îs one of fact 
for the court, to be answered in the light of ail the pertinent consid- 
■erations, including the prior art, and', so viewing the complainant's 
patent, I am of the opinion that it is invalid for want of invention. 

[6] The other patent in controversy (1,063,528) calls for a guard 
used conjointly with complainant's prior patent, arranged between the 
pulley çheek plates and between the shackle and the sheave, and in my 
judgmënt is not infringed by défendant using a Connecting member be- 
tween the compression links or spanners of the prior Littler patent. 

It foUows that the complaint should bë dismissed; and it is so or- 
dered. 



OBRECHT V. UNITED STATES, SHIPPING BOARD. 

(District Court, D. Maryland. May 20, 1022.) 
No. 895. 

Maritime liens (gislO— Woric.done for buiider not basis for lien. 

Ivil5elant, employéd by the coiltract buiider of a ship, after its delivery 
to the owner, to correct defects in the eiigine, whlch had beeu improperly 
çonstrueted, Mlé uot entitled to a, lien on the vessel. 

In Admiralty.' Suit by Charles F. Obrécht, trading as the Charles 
F. Qbrepht Company, against the Uni,ted States ^hipping Board. De- 
çree for respondent. 

Frank, Emery & Beeuwkes and John. H. Skeen, ail of Baltimore, 
Md., for libelant. 

Robert R. Carman, U. S. Atty., qf Baltimore, Md., for respondent. 

ROSE, District Judge. This is a libe' .itended to bè filed under the 
Suits in Adniiralty Act. The respondent is named in the libel as the 
United States Shipping Board, and not as the United StEites. This 
could be cured by amendment, if such an amendment were perniissible, 
upôn which no opinion 'is intended to be 'ew^pressed. In any event, as 
the period of limitation has not yet run out, a new libel coûld be filed. 

Hq>vever, the testimony for the libelant has been offered, and, from 
it, it cdnclusively appears that, apart from ail téchnical objections, the 
claim cannot be sustained; The ship was a new one, and had made orie 
voyage. Then it was disdovered that certain parts of its engines had 
not been in the first instance properly çonstrueted. The libelant was 
employed, as he knew, by the buiider of the ship, to get thé shîp into 
the condition in which the buiider should hâve originally put it. This 
the libelant at the tiniè' clearly understood. As the buiider would hâve 
liad no' maritime lien upon the ship for such work, it is clear that the 
libelant acqùired none. ■ 

^ssFdr other cases see same toplc & KEY-NUMBER la ail Key-NUi_bered DlgesU * Indexés 
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CITY OF LOUlSVILLE v. LOUlSVILLE RY. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1922. On Pétition for Re- 

liearing, July 14, 1022.) 

No. ;i553. 

1. Statutes <s=3238— Nothing passes by implication In grant of franchise. 

Only tliat whicli is granted in elear and expllcit ternis passes by grant 
of property, francliises, or privilèges in wliich the government or tlie 
publie lias an interest; nothing passes by implication. 

2. Carriers jS=3I2(9)— Act extending street raiiway charter held not to extend 

rate contracts with city. 

Acts Ky. Mareh 3, and April 9, 1886 (Loc. & Priv. Acts 1885-86, ce. 141, 
569), extending the charters of Louisville street raiiway companies for a 
terra of 9Î) years, with authority to maintain and operate street car Unes 
on routes granted in the charter or by the city council, and authorizing 
the council to grant the companies the authority to build and operate 
such lines and routes on such terms as might lie agreed on between the 
conipany and tlie gênerai council, did not extend existing contracts be- 
tween the city and the companies establishing a five-cent fare for the 
full period of the extended charter. 

3. Carriers 4=3 12(9)— Statu te extending street raiiway charter not construed to 

surrender rate control for long period, uniess fairly stating so. 

A statute extending the charter of a street car company for 99 years 
should not be con.strued as absolutely surreudering the power of rate 
control for that period, uniess such intention is stated in terms which 
leave no room for implication ; the question of intent being governed by 
the saine test, whether the company or the city is asserting the contract. 

4. Carriers (@=I2(9)— Acceptanco of extension of corporate charter does not bind 

company to rate contract, uniess so intended. 

^^■he^e a contract with a city, whlch fixed street car fares, had become 
ingratted on the charter given the company by the Législature, the ac- 
ceptanee by the company of the extension of its charter and right to oc- 
cupy the streets of tlie city would not bind the company to comply with 
the rate contract after its expiration, uniess such was the intention of 
the Législature. i 

5. Carriers <s=3 12 (9)— Extension of contract with city, which permitted opéra- 

tion after expiration of term, held not to extend fare contract. 

Where a contract between a city and a street railroad company flxed 
the fare at tive cents, and gave the company the right to continue perma- 
nently to operate after the expiration of the contract until the city eleeted 
to purchase the lines, tlie extension of the company's charter and its right 
to occupy the streets by act of the législature did not require the company 
to operate at the contract rate after the expiration of the original con- 
tract, and before the city exercised its option to purchase the lines. 

6. Carriers (§=12(9) — Statute amending charter, subject to subséquent amend- 

ment, does not ratify fare contract. 

Act Ky. April 5, 1878 (Loc. & Priv. Acts 1877-78, c. .772), amending a 
street raiiway company's charter, by authorizing the company to make 
contracts with the city, changing or extending tlie contracts then in force, 
even if it be construed as a ratification of an existing contract fixing the 
rate of fare at flve cents, did not make that contract irrévocable, in view 
of the further provision of the act expressly declaring the rights and 
franchi.ses to be subject to amendment by the General Assembly, and sub- 
ject to régulation by the city council. 

7. Carriers <@=3l2(9)— Intention to croate perpétuai five-cent tare, uniess city 

purchased property, wili not be found, uniess unmistakably expressed. 

A contract between a city and a street railroad company, giving the 
company the right to operate on the Streets for a term of 30 years, with 

igsiFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Digeats & Indexes 
281 F.— 23 
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the privilège of continuing to operate after expiration of tlie term until 
the City cliose to pureliase the Unes of tlie company, will not be construed 
as iutended to make perpétuai the flve-cent fare ttxed by the original con- 
' tratt, subject only to the right of the city to purchase the lines, unless 
puch intention is elearly, expressed. 

8. Street raiiroads <@=> 13— Municipal purchase provision in francliise lield valid. 

The mère fact that a provision in a Street railway franchise giving the 
city power tO( purchase extended a reasonable period beyond the com- 
pany's then chartered life was not enough to destroy the provision. 

9. Carriers <s=ol2(9)— In absence of contract, company is not bound by confisca- 

tory rate. 

In the absence of a binding contract flxing street car fares, the com- 
pany is not bound to continue to operate at a rate of fare which is in 
fact conflscatory, but has a right to invoije relief against the continued 
enforcement of such a rate. 

On Pétition for Eehearing. 

10. Appeal and error ®=3l 199— Afflrmance of temporary injunction held not to 
prevent District Court from modifying injunction. 

Though a District Court's temporary injunction resiraining a city from 
interfering with the charging of a seven-cent fare by a street railway 
vcas afflnned by the Circuit Court of Appeals, in viev? of the scope of the 
opinion, held,, that the District Court had authority to modify the in- 
junction, if it so desired. 

Appeal from the District Court of the United States for the Western 
District of Kentucky ; Waher Evans, Judge. 

■ Suit in equity by the Louisville Railway Company against the City 
of Louisville to enjoin the enforcement of a five-cent fare. From an 
order granting a temporary injunction, défendant appeals. Affirmed. 

Joseph S. Lawton, City Atty., and Wm. T. Baskett, both of Louis- 
ville, Ky. (Davis W. Edwards and M. H. Thatcher, both of Louisville, 
Ky., on the brief), for appellant. 

Churchill Humphrey, of Louisville, Ky. (Howard B. Lee, and Hum- 
phrey, Crawford & Middleton, ail of Louisville, Ky., on the brief), 
for appellee. 

William W. Watts, of Louisville, Ky., amicus curise. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. The Louisville Railway Company has for many 
years owned and operated the street railway System in Louisville under 
a five-cent fare. On January 27, 1921, it filed in the District Court be- 
low a bill in equity alleging that a five-cent fare was confiscatory, with- 
in the meaning of the Fourteenth amendment to the fédéral Constitu- 
tion, and askitlg injunction against the enforcement of that rate and 
against interférence with the maintaining of a seven-cent fare, which 
the city had refused to authorize. This appeal is from the issue of a 
temporary injunction to that eflfect. 

The meritorious question is whether, as the city contends, the com- 
pany is limited by enforceable contract to a five-cent fare, or whether, 
as contended by the company, there is no such existing rate contract. 
The controversy grows out of this situation. 

The Louisville Railway Company was incorporated by act of the 

®=For other cases see same topio & KEY-NUMBKR in aU Key-Numbered Digests & Indexes 
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General Assembly of Kentucky, January 22, 1867 (Loc. & Priv. Acts 
1867, c. 1068), for a terra of 30 years. The act of incorporation con- 
tained no rate provision. The company, however, opérâtes principaily 
under, and as purchaser and owner of, the franchises of four other 
railway eompanies, each chartered by the General Assembly, viz. : 
The Louisville City Railway Company, chartered February 15, 1864 
(Loc. & Priv. Acts 1863-64, c. 342) ; the Central Passenger Railroad 
Company, chartered December 29, 1865 (Loc. & Priv. Acts 1865-66, 
c. 60) ; the Citizens' Passenger Railway Company, chartered January 
22, 1866 (Loc. & Priv. Acts 1865-66, c. 177) ; and the Kentucky Street 
Railway Company, chartered April 19, 1882 (Loc. & Priv. Acts 1881- 
82, c. 1125). The term of the existence of each of thèse eompanies (ex- 
cept the Kentucky Street Railway Company) was fixed in the charter 
at 30 years.* The charter of the Louisville City Company provided 
that the rate of fare for any distance within the city limits should not 
exceed five cents, but the charter was in 1867 so amended as to allow 
the Company to charge whatever rate of fare might be allowed by the 
gênerai council of the city. 

The charter of the Central Passenger Railroad Company also pro- 
vided that "the rate of speed, frequency of the trips and price of fare 
shall be regulated by said gênerai council of Louisville." In the case 
of each of the three eompanies (other than the Kentucky Street Rail- 
way Company) the charter authorized the corporation to construct, 
maintain, and operate "as the gênerai council of said City may author- 
ize said corporation so to do, in such manner, and upon such terms and 
conditions, and with such rights and privilèges as the gênerai council 
may by contract or otherwise, with said corporation * * * pre- 
scribe." The contract of each of thèse three eompanies with the city 
provided that it should not "charge a greater fare than five cents" for 
each passenger for any distance within the limits of the city, and gave 
the city an élection of purchase, declaring that the right of the railway 
company "hereby vested in them to operate said railways" should ex- 
tend to the "full time of 30 years" from the date of the contract, and, 
in substance, that upon the expiration of the 30-year period the com- 
pany should be entitled to enjoy "ail the said privilèges" on the condi- 
tions and subject to the terms and restrictions expressed in the con- 
tract, until the city should duly elect to purchase the railway and should 
pay for the same.* 

The Citizens' Passenger Company deeded ail its property and fran- 
chises to the Louisville City Railway Company June 1, 1872, and on 
June 19, 1890, the Louisville City, the Central Passenger, and the 

1 Previous to the granting of thèse charters, the General Assembly had au- 
thorized the city generally to pas.s ordinances for the construction of street 
railways, one giving authorlty by ordinance tn "prescribe the fare, which shall 
in no case be higher than ten cents" ; another authorizing the gênerai coun- 
cil "by contract, sale or bargain" to empower corporations or others "to con- 
struct Street railroads," the gênerai council reserving ail rights to regulatè 
and control the same. 

2 In the case of the Keutuclsy Street Railway Company, neither the state 
charter nor the elty ordinance contained a flve-cent fare limitation. As statçd 
in. the city's brief, its Unes are negligible. 
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Kentucky Companies each deeded ail its property and franchises to 
the Louisville Railwjay Company, which thus beqame possessed of the 
rights pf ail four of tbe original companies. On March 3, 1886, and 
April 9,.,1,886,, respectively, tlie charters of the Central Passenger Rail- 
road Company and the lyouisville City Railway Company were, by act 
of the General Assembly, extended for a term of 99 years fcom the 
date of the respective amendatory acts.^ 

On February 14, 1856 (Pub. Acts, 1855-56, c. 148) the General As- 
sembly of Kentucky declaredby statute that "ail charters and grants of 
or to corporations, or amendnaents ther.eof, and aU other statutes, shall 
be sùbject to amendment or repeal,at the will of the Législature, unless 
a contrary intent be.therein plainly expressed," with a proviso that no 
amendment or rep.eal should "impair other rights previously vested." 
This statute has never been repealed. The rate-making power was 
vested in the General Assembly, except as specially delegated thereby 
to the municipality. ' Winchester v. Winchester Waterworks, 251 U. 
S,. 192; 40, Sup. et. 123, 64 L. Ed. 221. 

Préviens to the adoption of the Constitution of 1891, street railways 
were . incorporated only by spécial or local enactment of the General 
Assembly.- By section 59 of the Constitution of 1891 the General As- 
sembly was f orbiddeh to pass local or spécial acts for the incorporation 
of such companies.. By section 163 street railway companies were for- 
bidden to construct their tracks upon the public strçets of a city with- 
out fir'st obtaining the consent of the proper législative board of the 
city. By section 164 cities were forbidden tq grant ; franchises for a 
term exceeding 20 j'ears, and were required, before grantirig the same, 
to receive public bids therefor after due advertisement, and, to award 
the same to the highest and best bidder, By section 3 it was declared 
that, every grant of a franchise, privilège, or exemption shall,. remain 
subject to révocation, altération, and amendment, and by .section 190, 
that no corporation' thén in existence should bave |he benefit of future 
législation without first filing in the office of the secretary of state an 
acceptance of the provisions of that Constitution. 

In 1904 the Louisville Railway Company, which ,then owned ail the 
pfoperty and franchises of the Louisville City, the Central Passenger, 
Citizens' Passenger, and Kentucky Railway Companies, duly filed its 
acceptance of the provisions of the Constitution of 1891. 

The Company contends, first, that no valid and enforceable rate con- 
tracta ,were effected by the charters of the respective railway companies 
and the amendments thereto, and the ordinancep^ and contracts made 
between said companies and the city, for the reason, among others, 
that such contracts were beyond the powers of the city, and whether 
or not they are affected by the act of 1856, which act, however, the 
conjpany contends of itself prevented a suspension by contract of the 
rate-making power ;* second, that, even if such asserted rate contracts 

3 The charter of the citizens' Passenger Raiiway Company does not seem, 
to ijave been similarly extended, and presumably because it had nearly 14 
years previously conveyed its property and francliises to the IjOuisviUe City 
Kailway. Company. 

4inv(jking Coviugton v. Kentucky, 173 U. S. 231, 19 Sup. Ot. 383, 43 T.. Eâ. 
679, and the San Antonio Case, 255 U. S. 547, 41 Sup. Ct. 428, 65 L. Ed. 777. 
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were originâlly valid and enforceable, ail expired by their terms many 
years ago, their Hfe not having been protracted by the extension act 
of 1886 (Loc. & Priv. Acts 1885-86, c. 141); and, third, that.even if 
such contracts were originâlly valid and enforceable, and eVen if valid- 
ly extended under the act of 1886, they were abrogated by virtue of 
the Constitution of 1891 and its acceptance by the railway company, 
through the réservation to the state of the rate-making power. 

The city contends, on the other hand, first, that the Législature dele- 
gated to the city beyond recall the power to make the contracts in 
question," and that thereby a vested right was created in the city with- 
in the proviso of the act of 1856; that the original contracts thus re- 
main binding until the Législature shall intervene, which it has not 
done; second, that the 99-year charter extensions under the act 
of 1886 extended the then existing rate contracts between the city 
and the various companies in question, effectually binding the latter 
thereby, and estopping them from questioning the fairness of the then 
existing rates; and, third, that by accepting the new Constitution the 
companies did not and could not relieve themselves of their existing 
obligations, and that the same remain binding and enforceable until 
the Législature should take steps to fix rates, either directly or by dele- 
gating àuthority to some board or agency. 

After the cause was submitted hère, we certified to the Suprême 
Court the questions of the effect of the act of 1856, of the extensions 
under the act of 1886, and of the acceptance of the Constitution of 
1891 ; the proceeding was dismissed as not within section 239 of the 
Judicial Code (Comp. St. § 1216). 257 U. S. 619, 42 Sup. Ct. 169, 66 
L. Ed. . The case has since been reargued before us. After ma- 
ture considération we are of opinion that, whatever may hâve been 
the effect of the original rate contracts with the city, either alone or as 
affecfed by the statute of 1856, or of the acceptance by the company of 
the Constitution of 1891, such rate contracts were not extended by the 
act of 1886, and so had expired before the présent controversy arose.* 
In other words, assuming for the purposes of this opinion (but not so 
deciding) that the 30-year rate contracts were originâlly valid and en- 
forceable as such, that the act of 1856 had only the effect claimed by 
the city, and that; by virtue of the acceptance in 1904 by the plaintiff 
LouisviHe Railway Company of the Constitution of 1891 that com- 
pany was not relieved of such obligations as it was then under, yet 
that before and at the time of such acceptance the rate contracts had 
terminated because not irrevocably extended by the act of 1886. 

First, considering the subject without référence to the provision for 
municipal purchase before referred to: We copy section 1 of the ex- 

s Invoking the Détroit Case, 184 U. S. 868. 22 Sup. Ct. 410, 46 L. Ed. 592, 
and 242 U. S. 238, 37 Sup. a. 87, 61 L. Ed. 268, the Cleveland Case, 194 U. S. 
517, 24 Sup. Ct. 756, 48 L. Ed. 1102, and the Columbus Case, 249 U. S. 399, 39 
Sup. Ct 349, 63 L. Ed. 669, 6 A, L. R. 1648. 

« The 30-year contract terms of the Louisville City, Central Passenger, and 
Citizens' Passenger Companies expired in 1897, 1898, and 1899, respect! vely. 
The contract of the Kentucky Street Railway Company had not expired, but, 
as already said, it had no five-cent fare restriction, and, as the city properl.T 
States, Its Unes were negligible. 
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tension act in full in the margin dividing it for convenient référence 
into three paragraphs.' Manifestly, the first paragraph extends for 
99 years the corporate Ijfe of the company — the franchise "to be." 
Equally clearly the second paragraph extends for the same period the 
Company's right to build, maintain, and operate street railways in 
lyouisville — the franchise "to do." 

[1] The controlling question is — was it or was it not the intention 
of the Législature to extend the rate contract for the same period of 
99 years, and thus absolutely surrender during that period the right 
of rate control? This question must be answered in the light of the 
well-settled rule of intention, that only that which is granted in clear 
and explicit terms passes by a grant of property, franchises, or privi- 
lèges in which the government or the public has an interest. Nothing 
passes by implication. Knoxville Water Co. v. Knoxville, 200 U. S. 
22, 34, 26 Sup. Ct. 224, 50 L. Ed. 353 ; Blair v. Chicago, 201 U. S. 400, 
471, 26 Sup. Ct. 427, 50 L. Ed. 801 ; Cleveland Electric Ry. Co. v. 
Cleveland. 204 U. S. 116, 129, 27 Sup. Ct. 202, 51 L. Ed. 399; Roch- 
ester Ry. v. City of Rochester. 205 U. S. 236, 27 Sup. Ct. 469, 51 L. 
Ed. 784; Central Trust Co. v. Municipal Traction Co. (C. C.) 169 
Fed. 308, 311 et seq. 

[2,3] Considering the second paragraph in connection with the 
third, it is seen that nowhere is the subject of rates or fares mentioned. 
There is language which suggests, we think rather faintly, the idea of 
an extension of existing rate contracts ; but to our minds it is merely 
a suggestion. The language employed seems equally consistent with an 
intention to reserve the power of rate control for future action. It is, 
at the most, only by implication that the intention to continue existing 
rate control can be fouiid, and, as we hâve seen, that is not enough. 
Moreover, an intention to make absolute surrender of rate control for 
a period of three générations of men is so much out of the ordinary 
that it should not, in our opinion, be found unless stated in ternis which 
leave no room for implication ; for it scarcely need be said that the 
question of intent must hère be governed by the same test as if the 
company, rather than the city, were asserting a 99-year rate contract. 

[4] We do not overlook the contention that the rate contract with 
the city had become ingrafted upon the charter given by the Législa- 
ture, and the power of the latter to extend the rate contract in con- 
nection with an extension of the charter may be conceded. But, unless 
such was the législative intent, the acceptance by the company of the 

T "Section 1. That the charter of the Central Passenger Railroad Company 
as amended," etc., "and the same is hereby further amended, so as to extend 
the said charter for the period of ninety-nine years from and after the passage 
of this act, 

"With power ànd autUority to build, maintain and operate street car Unes 
on the streets, and Unes, and routes granted in said charter, or hy ordinance 
or resolution of the gênerai council of said city, to be operated by any mo- 
tive power now authorized in said charter as amended, and with or without 
conductors on its cars, as it deems best. 

"That hereafter said council rrmy, by ordinance or resolution, grant said 
(•ompany the right and authority to build and operate such lines and routes 
and on such terms and conditions as may be agreed on between said company 
and said gênerai council." 
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extension of its charter and right to occupy the streets of the city would 
not bind the company to comply with an expired rate contract. The 
question remains one of intention. The case of Louisville v. Cumber- 
land Téléphone Co., 224 U. S. 649, Z2 Sup. Ct. 572, 56 L. Ed. 934, is 
not a close référence, as that case involved no question of rates. 

[5] Turning to the efifect of the extension of the right to operate 
until the city should elect to purchase the railway properties, as provid- 
ed in the city's contracts with the Central Passenger Railroad Com- 
pany, Louisville City Railway Company, and the incorporators of the 
Citizens' Passenger Railway Company. The second paragraph of the 
contract between the city and the Central Passenger Railroad Company 
is as follows: 

"Seoond. The right of said Central Passenjcer Railroad Company hereby 
vested in them to operate said railways phall extend to the full time of 30 
years from and next after tlie date of thèse articles of agreement; and at 
rhe expiration of said timo, the said Central Passenger Kailroad Company, 
operating .said railways, shall be entitted to enjoy ail the said privilèges on 
Uie conditions and subject to the terms and restrictions herein exjjregsed, until 
the city of Louisville sliall elect, by ordinanco or resolution for that purpose, 
to purchase said track or railways, and the cars, carriages, station grounds, 
(lepot grounds, furniture and implements of every kind and de.scription used 
in the construction and opération of said railway or railways, and any of the 
apt)urtenances in and about the same, und pay for the same In tUe manner 
hcreinafter mentioned." 

The third paragraph provides that the ordinance or resolution re- 
ferred to in the second paragraph shall fix the time when the city will 
take the railways and other properties mentioned, "which shall not be 
less than six months after the passage of such ordinance or resolution," 
and provides that at the time of taking such railways and property, 
"if the city shall so elect as before mentioned," it shall pay to the rail- 
way conipany therefor a sum to be ascertained and determined by 
three commissioners to be appointed for the purpose in the manner 
provided by tire contract.' For more than one reason it would seem 
that the extension of the right to operate during the period, if any, 
which should elapse between the termination of the 30-year charter 
term and the time when, if ever, the city should elect to buy the rail- 
way properties, did not create a five-cent fare contract still binding 
upon the railway company when this suit was instituted. 

The language of the provision in question is in form permissive only, 
and not obligatory: 

"The railway company operating said railways shall hc ciititled to enjoy ail 
the said privilèges," etc. 

This provision was manifestly designed for the benefit of the rail- 
way company, which did not agrée to continue to operate indefinitely 
under the contract rate after the end of its then corporate term. The 
city has never elected to buy the railway properties, and was never 

« The language of the provisions in the three eontrju'ts is the same, except 
that in paragr'.fih 2 of the Ixjuisville City Kaitway Company's contract the 
words "and subject to the term* and restrictions herein," preceding the word 
"expressGd," are omitted ; also in paragraph 3 the word "as," preceding "be- 
fore mentioned." Ali three contracts hâve doubtless the same meaning. 



.360 281 FEDKEAL REPORTER 

bound to do so. In view of what iater occurred, ît is not important to 
consider ^y•hat would bave been the efïect of the words "on the condi- 
tions and subject to the terms and restrictions herein expressed" upon 
an opération had affer the expiration of the 30-year period and under 
the favor of the "shall be entitled" clause. Such situation never oc- 
curred. Eight years before the expiration of the charter period the 
act of 1886 took efïect, extending the company's charter and its right 
to build, maintain and operate for a period of 99 years thereafter. 

[6] It is true that on April 5, 1878 (Loc. & Priv. Acts 1877-78, c. 
772) the Législature had amended the company's charter by authoriz- 
ing it to make contracts with the city, "changing or extending the con- 
tracts now in force as may be agreed upon with said city," and further 
to "continue to hold and exercise its rights and franchises granted 
and conferred by the act to which this [is] an amendment," etc. But 
even if it be assumed that a ratification of the five-cent fare contract 
was efïected by the gênerai language so employed, yet thèse "rights and 
franchises" vvere by the act in question expressly declared to be "sub- 
ject to altération, repeal and amendment by the General Assembly of 
this commonwealth, and subject to the rules and régulations which 
hâve been or may be lawfully prescribed by the gênerai council of the 
city oî Louisville." The acts of 1878 and 1886, taken together, do 
not seem to indicate récognition of an indefinite extension of the com- 
pany's five-cent fare contract beyond the original 30-year contract 
period. 

If the municipal purchase provision is to be construed as giving the 
city an élection to buy, to be exercised only within a reasonable time 
after the end of the 30-year charter period, obviously the efïect of the 
provision for a five-cent fare, pending such élection, has long since ex- 
pired. When the présent controversy arose about 24 years had passed 
since the expiration of the original charter period. It is only upon 
the theory that such right of élection was perpétuai that there exists 
any room for contending that by its no'nexercise the five-cent fare con- 
tract is still alive. 

[7] Under the rule that a grant of franchises and privilèges in which 
the public has an interest carries nothing not granted in clear and ex- 
plicit terms, an intention to create a perpétuai five-cent fare (capable of 
being defeated only by a perhaps undesirable municipal purchase) 
should not be found unless clearly and unmistakably expressed. Hère 
again the question of intention is no dififerent than if the company, 
rather than the city, were claiming a perpétuai rate contract. The 
status and conditions existing when the contract was made must gov- 
ern. Yet "rate of fare" is nowhere mentioned in the municipal pur- 
chase provision of the contract. It is covered, if at ail, only by the 
words : 

"AU the said privilèges [the rnte of fare was fir.*;! mentioned in the subsé- 
quent paragraph 6] on the conditions and subject to the restrictions hereiu 
expressed." 

[8] There remains the inhérent improbability that in 1864 and 1866 
the city would hâve intended to make a perpétuai five-cent fare con- 
tract. While the mère fact that the municipal purchase provision ex- 
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tended a reasonable period beyond the company's then chartered life 
was not enough to destroy it (Détroit v. Détroit Citizens Ry. Co., 184 
U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592 ; Minneapolis v. Street Rail- 
way Ce, 215 U. S. 417, 430, 30 Sup. Ct. 118, 54 L. Ed. 259), yet it is, 
to say the least, gravely doubtful whether the asserted délégation by 
the State, contained in the company's charter, of authority to make a 
rate contract, carried with it the authority to make such rate perpétuai. 

Nor do we find anything in the resolutions of the général council sub- 
séquent to the extension act of 1886 which affects the question of ex- 
tension of rate contracts.' Neither of thèse resolutions makes any réf- 
érence whatever to the subject of rates of fare. 

Nor do we find anything in the several minpr franchises granted by 
the city to the Louisville Railway Company, the plaintiff hère, since 
the adoption of the Constitution of 1891, which aflfects the question of 
the extension of rate contracts hère, in issue. While ail provided for 
a five-cent rate of fare, each was awarded to plaintiff as the highest 
and best bidder under the provisions of the Constitution of 1891.. 
Whatever may ultimately be thought to be the efifect of thèse minor 
franchises uppn a unitary opération, they cannot affect the propriety 
of the temporary injunction, 

[9] It follows, we think, from the conclusion that the rate contracts 
were not extended by the 99-year extension of the railway charters,, 
that the company, which is lawfully occupying the stréets under légis- 
lative authority therefor, is not bound by a rate of fare in fact con- 
fiscatory, but has the right to invoke relief against the enforcemenf 
thereof. Such conclusion is, we think, fully supported by the San An- 
tonio Case, 255 U. S. 547, 41 Sup. Ct. 428, 65 h. Ed. 777, which case. 
as intimated in our certificate, we regard as the applicable rule of dé- 
cision rather than G. R. & I. Ry. v. Osborn, 193 U. S. 17, 24 Sup. Ct. 
310, 48 L. Ed. 598. As applied to this case, we find nothing in the lowa 
Cities Case, 255 U. S. 539, 41 Sup. Ct. 400, 65 L. Ed. 764, which con- 
flicts with the San Antonio Case. 

The évidence presented by the cbmpany in connection with its ap- 
plication for injunction made a prima facieshowing of confiscatory 
rate, justifying the exercise of judicial discrétion in favor of the issue 
of the writ. Not only are we not prepared to say that the court abused 
its discrétion in denying the extension of time asked by the city for 
making a défensive showing, but, in view of the conclusion reached 
as to the nonexistence of rate contracts, we think the interests of both 
the city and the company, as well as the public interest generally, will 
be best served by giving immédiate opportunity for fully frying out 
the merits of the claimed confiscation. Ùpon this subject we of course 
can bave no opinion, nor are we called upon to décide what steps are 
necessary to the effecting of a new rate contract. Apart from the one 

•As stated in our opi-fificnto already referred to, there are five of thèse 
résolutions. Eaoh of the first three grants the right to construct and main- 
tain Unes on additioiial stroets, and ench says that the rates thereby granted 
shall continue with tho.«e now owned by the company In aceordance with tho 
Act of April 9, 1886 (I^c. & Priv. Acts 18«î5-86, c. 569). The last two permitted 
extensions, the saine to he done nnder and according to existlng contracta,- 
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question of law which we hâve passed upon, the entire merits of the 
case are open to further hearing below. 

We may add, what is of course, obvious, that the court below may 
properly entertain and décide any application which the city may make 
to modify or vacate the éxisting injunction, whether based on a show- 
ing of lessened cost of opération or upon a fuller showing of the con- 
trolling f acts than the city has yet had an opportunity to make, or 
upon both, and that in the absence of further rate contract the injunc- 
tion dtight not to be continued in aid of any rate highèr than reason- 
ably necessary to meet temporary conditions as they may vary from 
time to time. 

The order awarding temporary injunction is affirmed. 

On Pétition for Rehearing. 

By pétition for rehearing, àppellants ask that our récent décision, 
which affirmed the temporary injunction awarded by the EHstrict Court, 
be modified, so as to permit the city to enforce its five-cent fàre con- 
tracts on ail cars operated over the streets covered by the so-called 
"minor franchises." We said in oUr opinion that, "whatever may ulti- 
mately be thought to be the effect of thèse minor franchises upon a 
unitary opération, they cannot affect the proprièty of the temporary 
injunction." We think the considérations adduced by àppellants call 
for no modification of the conclusion stated. 

[10] The temporary injunction, which this court affirmed, enjoined 
the city and its officers "from interfering with or obstructing the plain- 
tiflf [railway company] in any manner whatsoever in the charge to be 
made by it upon ail or any of said Unes of seven cents for the trans- 
portation of each passenger thereon." The city suggests that it may 
conclude that some temporary relief, by way of establishing a fare of 
less than seven cents, should be given to the railway company, and that 
with the injunction in force as now written the city is powerless to 
grant such relief. In our judgment, the affirmance of the temporary 
injunction, considered especially with what is said in that connection 
in our previous opinion, gives to the Dis.trict Court full jurisdiction and 
authority to permit the suggested action on the part of the city, if bj' 
the court deemed proper, and that any application for relief in the 
respect stated should be made to that court. We may properly call 
attention to the statement in our opinion referred to that we are not 
"called upon to décide what steps are necessary to the effecting of a 
new rate contract." 

The pétition for rehearing and for modification of our opinion and 
order of affirmance is accordingly denied. 
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MALLEY V. HOWARD et al. (No. 1551.) CASEY v. HOWARD et al. (Nn. 

1552.) MALLEY v. CROCKER et al. (No. 1553.) MALLEY v. 

HECHT et al. (No. 1554.) 

(Circuit Court of Appeals, l'irst Circuit. June 6, 1922.) 

Nos. 1551-1554. 

1. internai revenue ©=4 — Reasonable doubts in statutes resolved in favor of tax- 

payer, but government not crippled by unnatural construction. 

In applying tax statutes, reasonable doubts must be resolved in favôr of 
the taxpayer ; but revenue acts are not pénal statutes, and the govern- 
ment is not to be crippled by stralned and unnatural construction of 
tax statutes fairly plain. 

2. Statutes <@;=}2I7— HIstory of législation lends emphasis to initiai impression of 

its import. 

The liistory of législation lends emphasis to the initial impression of its 
import, for it is elementary that, when language used in an earlier statute 
has in application received judicial construction, change in language in 
later analogous législation imports législative purpose to attain a différ- 
ent resuit. 

3. Internai revenue (§=39— A "Massachusetts Trust" lield subject to tax on capi- 

tal stock, imposed on "associations" by Revenue Acts of 1916 and 1918; "cor- 
poration." 

A "Massachusetts Trust," constituting an arrangement whereby the légal 
title to property is conveyed to trustées, who exécute a déclaration of 
tni.st to hold and manage it for the benelit of holders-of transférable cer- 
tilieates issued by trustées, is sub.iect to the tax on capital stock imposed 
by Revenue Act 1916, § 40T, providing for payment of tax by "every cor- 
poration, joint-stock company, or association » * * having a capital 
stock represented by shares," and Revenue Act 1918, § 1000 (Comp. St. 
Ann. Supp. 1919, § 59S0n), providing that in lieu of such tax imposed by 
such act of 1910 every domestic corijoration shall pay annually a spécial 
excise tax, and section 1 (section C371Via), defining the term "corpora- 
tion" to include associations, stock compauies, and Insurance companies ; 
such a trust being an "association," and Congress intending to include 
nonstatutory organizations, even though the certiticates or stock hâve no 
l)ar value. 

(Ed. Note. — ^For other définitions, see Words and Phrases, First and 
Second Séries, Association ; Corporation.] 

In Error to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Actions at law by Louis Hecht, Jr., and others, trustées, by Arthur 
L. Howard and others, trustées, and by Alvah Crocker and others, 
trustées, respectively, against John F. Malley, formerly Çollector of 
Internai Revenue, and by Arthur L. Howard and others, trustées, 
against Andrew J. Casey, acting Çollector of Internai Revenue. From 
adverse judgraents (Hecht v. Malley, 276 Fed. 830), John F. Malley 
and Andrew J. Casey bring error. Reversed and remanded. 

S. 'Milton Simpson, Sp. Atty. Internai Revenue Department, of 
Washington, D. C. (Robert O. Harris, U. S. Atty., of Boston, Mass., 
and Frédéric S. Harvey, Asst. U. S. Atty., of Lovvell, Mass., Cari A. 
Mapes, Solicitor of Internai Revenue, and Malcolm A. Coles, Sp. 
Atty. Internai Revenue Department, both of Washington, D. C, on 
the brief), for plaintiflf in error in ail four cases. 

<g=3For other cases see same topic & KEY-NUMBER Inall Key-Numberéd Digests & Indexes 
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Edward F. McClennen, of Boston, Mass. (William H. Dunbar, 
Bernhard Knollenberg, and A 111 son L. Newton, ail of Boston; Mass., 
on the brief), for défendants in errof Howard, . Hecht, and others. 

Harrison M. Davis and Félix Rackemanri, both of Boston, Mass. 
(Dtinbar & Rackemann, of Boston, Mass., on the brief), for défendants 
in error Crocker and others. 

Before BINGHAM, JOHNSON, ' and ANDERSON, Circuit 
Judges. , . 

ANDERSON, Circuit Judge. Thèse cases involve the validity of 
taxes imposed upon business organizations, commonly known as "Mas- 
sachusetts Trusts," under the Revenue Acts of 1916 (39 Stat. 789) 
and 1918 (40 Staf. 1057). Nos. 1551 and 1552 involve the Haymarket 
Trust, and we treat them as one case. The cases were argued as a 
group and may be conveniently dealt with in one opinion. 

The chief business of the Haymarket and Hecht Trusts is that of 
owning, managing, and leasing real estate and distributing the net 
income to its shareholders. Thèse concerns deny that they are asso- 
ciations within the meaning of the .statutes. 

The Crocker Trust is a large manufacturing concern. It admits that 
it is an association within the meaning of the statutes, but it claims im- 
munity from the tax on the ground that it has no capital stock within 
their meaning. 

The court below sustained the plaintifif's contentions in each case, 
and the government brought the cases hère on writs of error. 

The funiamental question is whether the plaintififs are associations 
having a capital stock represented by shares, within the meaning of 
thèse provisions. So far as the issues in thèse cases are concerned, 
the provisions of the two statutes seem to us to be équivalent, for 
there is now presented no controverted question as to the amount of 
any tax ; we theref ore need not consider the différent amounts exempt 
under the two statutes or the rétroactive and substitutional efïect of the 
1918 statute. 

The act of 1916 (section 407) levies a tax on associations "now or 
hereafter organized in the United States for profit and having a capital 
stock represented by shares * * * with respect to the carrying on 
or doing business by such * * * association * * * équiva- 
lent to 50 cents for each $1,000 of the fair value of its capital stock, and 
in estimating the value of capital stock the surplus and undivided profits 
shall be included. * * * f)^^. amount of such annual tax shall in 
ail cases be computed on the basis of the fair average value of the cap- 
ital stock for the preceding year" — with an exemption not now mate- 
rial. 

Act 1918, § 1 (Comp. St. Ann. Supp. 1919, §■ 637114a), includes as- 
sociations under the term "corporation," and in section 1000a (section 
5980n), provides for an annual "spécial excise tax with respect to car- 
rying on or doing business, équivalent to $1 for each $1,000 of so much 
of the fair average value of its capital stock for the preceding year," 
etc. "In estimating the value of capital stock the surplus and undivided 
profits shall be included." 
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Both acts are conceded to levy an excise tax with respect to doing 
business ; the amount of the tax being measured by the average value of 
the capital stock, includlng any surplus and undivided profits as a part 
thefeof. Ail the plaintiffs agrée that they are doing business within 
the meaning of thèse acts. 

[1] While we recognize that in applying this and every other tax 
statute reasonable doubts must be resolved in favor of the taxpayer 
(Gould V. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. Ed. 211), yet 
revenue acts are not pénal statutes ; the government is not to be crippled 
by strained and unnatural construction of tax statutes fairly plain. 
Cliquot's Champagne, 3 Wall. 114, 145, 18 L. Ed. 116; United vStates 
V. Hodson, 10 Wall. 395, 19 h- Ed. 937 ; Werth Bros. v. Lederer, 
251 U. S. 507, 40 Sup. Ct. 282, 64 L. Ed. 377. 

Taxation of this gênerai kind began with the passage of Act Aug. 5, 
1909 (36 Stat. 11, 112), which imposed a tax "on every corporation, 
joint-stock company or association, organized for profit and having 
a capital stock represented by shares * * * now or hereafter or- 
ganize;d under the laws of the United States or of any state or territory 
* * * -with respect to the carrying on or doing biisiness by such 
corporation, joint-stock company or association * * * équivalent 
to one per centum upon the entire net income over and above $5,000," 
etc. 

This statute, passed before we had the Sixteenth Amendment, was 
attacked as an income tax, and therefore unconstitutional. But the 
Suprême Court held that it was not an income tax, and sustainèd it as 
an excise tax. Flint v. Stone Tracy Co. (1911) 220 U. S. 107, 31 Sup. 
Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312. It was measured by 
the income, not, as under the présent law, on the capital used. 

In Eliot V. Freeman, 220 U. S. 178, 31 Sup. Ct. 360, 55 L. Ed. 424, 
the court at the same time held the act of 1909 not to cover two typical 
Massachusetts real estate trusts, on the groynd that "the language of 
the act, 'now or hereafter organized under the laws of the United 
States,' etc., imports an organization deriving power from statutory 
enactment." Organized as purely nonstatutory, they were exempt. 

The gist of the présent case is whether the statutes of 1916 and 1918 
are, as the plaintiffs contend, to be given the same interprétation in 
favor of exempting such organizations as was given by the Suprême 
Court to the act of 1909. 

The government, on the other hand, contends that the language of 
the acts is plainly applicable to such organizations, that the history of 
the législation shows that Congress intended to avoid the resuit reached 
in Eliot v. Freeman, supra, and that there are no applicable décisions 
of the courts supporting the plaintiffs' position. We think the govern- 
ment is right, and that the court below erred in holding that such or- 
ganizations are not associations within the meaning of thèse Revenue 
Acts. 

The language of the statutes, supra, seems so plain that répétition 
and paraphrasitig would add nothing. 

[2] The history of the législation lends emphasis to the initial im- 
pression of its import. For it is elementary that, when language used 
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in an earlier statute has in application received judicial construction, 
change in language in later analogous législation imports législative 
purpose to attain a différent resuit. If Congress had intended the acts 
in question to hâve the restricted application given by the Suprême 
Court to the act of 1909, there was no conceivable reason for changing 
the words "organized tinder the laws of the United States or of any 
State," etc., to "organized in the United States." 

[3] We think it plain that by this change Congress intended in the 
later acts to include nonstatutory organizations, and to avoid the re- 
striction found by the Suprême Court in the words of the 1909 act. 
We cannot accord vvith the learned District Judge in his view that "it 
is hard to discover any substantial distinction between the scope of" 
the act of 1909 and the acts of 1916 and 1918 "as far as 'associations' 
are concerned." We think there is a vital and controlling distinction. 

Eliot V. Freeman was decided in 1911. In 1913 an income tax act 
was passed (38 Stat. 114, 166, 172), imposing such tax on "every corpo- 
ration, joint- stock Company or association, and every Insurance Com- 
pany, organized in the United States, no matter how created or organ- 
ized, not including partnerships." The original case of Crocker v. 
Malley, 249 U. S. 223, 39 Sup. Ct. 270, 63 L. Ed. 573, 2 A. L. R. 1601, 
the plaintiffs' chief reliance, arose under this statute. Sitting as Dis- 
trict Court, Judge Bingham, in July, 1917, held the Wachusett Realty 
Company, the predecessor of the présent Crocker Association, a trust, 
according in that regard with Judge Haie in a décision made on May 
23, 1914, in the case of Crocker v. Crocker. 

But in this court (Crocker v. Malley, 250 Fed. 817, 163 C. _C. A. 
131) the organization was held an association within the meaning of 
the statute. The Suprême Court reversed this court, adopting the 
view of the District Court. The décisions, both in the Suprême and 
District Courts, against the government, turned upon the fact that the 
shareholders had no real control ovçr the trust estate ; so that it there- 
fore fell within the doctrine of Williams v. Milton, 215 Mass. 1, 102 
N. E. 355, from the opinion in which Mr. Justice Holmes quoted (249 
U. S. 223, 232, 39 Sup. Ct. 270, 271, 63 L. Ed. 573, 2 A. L. R. 1601), as 
follows: , 

"There can be little doubt that in Massachusetts this arrangement wonld be 
held to create a trust and nothing more. 'The certifleate holders, ;* * • 
are in no way associated together, nor is there any provision in the jinstru- 
ment] for any meeting to be held by them. The only act which (under the 
ideelaration ofi trust) they can do is tp cotisent to an altération * * * of 
the trust,' and to the other matters that we hâve mentioned. They are con- 
flned to giving or. withholding assent, and the giving or wlthholding it 'is not 
to be had in a nieieting, but is to be given by them individually.' 'The sole 
right of the cestuis que trust is to hâve the property administered in thelr 
iûterest by the trustées, whô are the masters, to recelve income while the 
trust lasts, and thetr share of the corpus when the trust comes to an end.' " 

The trustées of the Wachusett concern held title, subject to a long 
lease^ to eight mills, and to the stock of the corporation operating thèse 
mills, and distributed the net income to the eight beneificiaries of the 
trust. The trustées were not managing the mills; the organization was 
not a business enterprise within the normal use of that term. The 
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benefidaries were "admitted not to be partners in any sensé, * * * 
hâve no joint action or interest and no control over the fund." 249 
U. S. 234, 39 Sup. Ct. 270, 63 h. Ed. 573, 2 A. L. R. 1601. The court, 
in referring to the phrase in the statute "no matter how created or or- 
ganized," says: 

"The trust that bas been described would not fall under any fatnlliar con- 
ception of a joint-stock association, whether formed under a statute or not" — 
citing Smith v. Andersen, 15 Ch. Div. 247, 273, 274, 277, 282. 

Moreover, the tax then sought to be sustained was levied, at least in 
substantial part, in respect of dividends received from a corporation 
that itself was taxable upon its net income. The court thereîore held 
that, "as the plaintiffs undeniably are trustées, if they are subjected to 
a double liability, the language of the statute must make the intention 
clear. Gould v. Gould, 245 U. S. 151, 153." 

It is thus apparent that the Wachusett Realty Company was in or- 
ganization and purpose but an ordinary inter vivos trust for eight bene- 
ficiaries; also that the tax sought to be imposed would hâve resulted 
in double taxation, never easily inferred. It was in nature, and in re- 
lations to its shareholders and to society at large, radically différent 
from tlie plaintififs' organizations, described below. That décision lends 
no support to the plaintifïs' contention. 

Next in chronological order was tlie stamp tax provision of Act Oct. 
22, 1914 (38 Stat. 745, 759). This act imposed a stamp tax on "each 
original issue * * * of certificates of stock by any * * * 
association, company, or corporation." This court in Malley v. Bow- 
ditch, 259 Fed. 809, 170 C. C. A. 609. 7 A. L. R. 608, held such tax ap- 
plicable on the original issue of certiiîcates or shares of the Pepperell 
Manufacturing Company, "a manufacturing company organized in the 
form of a trust under the common law, and derivîng none of its rights, 
qualifies or benefits from any statute." The crucial question in that 
case, as in the case at bar, was whether the organization was an asso- 
ciation within the meaning of the fédéral tax act. The case is, in es- 
sentials, difficult, if not impossible, to distinguish from the cases at bar. 
The cogent opinion of Judge Brown is applicable to most aspects of the 
présent problem. It might well be quoted from at length. 

The Revenue Acts of 1916 and 1918, supra, both in their income and 
excise tax provisions, adopt the same broad phrasing as to joint-stock 
companies or associations "organized in the United States," thus show- 
ing a continuing législative purpose to avoid the limitation found by the 
Suprême Court in Eliot v. Freeman, supra, arising out of the language 
"organized under the laws of the United States or of any state," etc. 

Plainly there is nothing, in this history of législative and judicial 
dealing with the matter, lending support to plaintiffs' contention that 
Congress intended to exempt such business organizations as the plain- 
tiffs'. Rather does the history support the natural construction of the 
acts in question. 

We find nothing else in the history of the législation conceming this 
and analogous forms of taxes, nor in other cases cited, tending to up- 
hold the plaintilïs' contentions or otherwise calling for analysis and 
discussion. 
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A brief description of the three platiutiff organizations will convetl- 
iently précède our final considérations. We take first tlie Hecht Case, 
agreeing with learned counsel tliat- it is the strongest case for the plain- 
'tiff., / .... 

On superficial examination, this organization looks somewhat like 
a family affair, making provision for members of the Hecht family, im- 
n>ature or otherwise unfitted for business responsibilities. But, on anal- 
ysis, we find the organization is a very genuine business concern. 

In 1899, members of thç Hecht family, holding as tenants in common 
réal estate on Fédéral street and Atlantic avenue, Boston, conveyed it 
to Jacob Hecht, who declared a trust for 12 beneficiaries, ail named 
Hecht, virho received certificates, transférable like ordinary corporation 
shares, but vi^ith a restriction in favor of lineal descendants of Elias 
lïecht, and, on certain contingencies not now important, to be o'ffered 
to the trustée before sold to an outsider. The restriction is analogous 
to the close-corporation provision dealt with in New England Trust 
Co. V. Abbott, 162 Mass. 148, 38 N. E. 432, 27 L. R. A. 271. It is 
in no way peculiar to a trust as distinguished froni a corporation. 
While the Hecht trustée has broad gênerai powèrs of management, in- 
cluding power to buy and sell, the seat of real po^yer is with the share- 
holders and not with the trustée ; for three-f ourths of the shareholders 
may rempve the trustée, three-fifths may terminate the trust or give 
him binding instructions, and also — what is of vital importance— modi- 
fy the instrument in any particular. This power to modify covers, 
potentially, the right to extend or change the business, so as to make it 
as large and as corporate in form and function as the Crocker concern, 
which admits that it has evolved into an association. The Hecht 
organization is not a trust within the doctrine of the Massachusetts 
décisions. Williams v. Milton, 215 Mass. 1, 102 N. E. 355. Compare 
Crocker v. Mallev, 249 U. S. 223, 39 Sup. Ct. 270, 63 L. Ed. 573, 2 
A. L. R. 1601; In re Associated Trust (D. C.) 222 Fed, 1012. _ The 
Hecht trustée has niade annual statements showing the assets, liabili- 
ties, and net income, and kept books, containing a capital account and 
surplus account, Its stockholders hâve, sensibly and we think legally, 
treated their dividends like corporation dividends, in their income tax 
returns. They bave thus by conduct, presumably under the advice of 
counsel, denied that they are partners taxable under the act of 1918, 
§218(a). 

Parenthetically we note that counsel do not contend that the share- 
holders of any of thèse plaintiff associations are partners. There is no 
suggestion that any of the shareholders in any of the plaintiff organiza- 
tions hâve made, propose to make, or could make, tax returns as part- 
ners in thèse business concerns. Manifestly counsel would deprecate 
such resuit as imposing burdens probably much heavier— certainly diffi- 
CVilt, i£ not impossible, of ascertainment — -upon the shareholders in such 
organizations. Their quest is tax exemption, not tax substitution. 
Compare Dana v. Treasurer, 227 Mass. 562, 565, 116 N. E. 941; Frost 
y., Thompson, 219 Mass. 360, 106 N. E. 1009. 

Plainly the Hecht Trust is quasi corporate in form and power. It 
îs an asàociation within the meaning of the Revenue Acts. 
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The Haymarket Trust, both in genesis and organization, is even 
more like a corporation. It has none of the aspects of a family affair. 
It started by securing from the investing pubUc $250,000 on sohcited 
subscriptions, the trustée paying a commission of $2,500 to the pro- 
moter for thus raising the capital for doing business. The déclaration 
of trust provides for nearly ail the machinery and proceedings of an 
ordinary corporation. We hold it also to be quasi corporate and an as- 
sociation within the meaning of the Revenue Acts. 

Learned counsel in the Crocker Case admit that it is an association, 
but claim exemption on the ground that the concern has no capital 
stock. This association was evolved from the Wachusett Realty Trust, 
above referred, to. As there pointed eut, the shareholders had under 
the Wachusett declaratiori no power to amend without the assent of 
the trustées. But in June, 1917, shareholders and trustées both agree- 
ing, the organi^zation was radically altered. Its name was changed, 
and in express terms it agreed that its form should thereafter be 
"changed to that of an association," with power to take over and carry 
on the extensive manufacturing business previoush^ carried on by the 
corporation whose stock it had held, or any substantially similar busi- 
ness. 

The nèw organization conforms closely to the corporation mode!— 
in powers, in officiai personnel, and in methods of doing business. It 
has issuéd 96,000 shares of no par value, transférable like corporation 
stock, but with a restriction somewhat like that in the case of New 
England Trust Co. v. Abbott, supra. 

Conceding that it is an association with transférable shares, this 
plaintifï yet seeks exemption on the ground that it has attached no par 
value to its 96,000 shares. It admits that, if it had attached a par value 
of, say, $100 to each of thèse shares, making a capital accountof $9,- 
600,000, a little less than is shown on its balance sheet of July 1, 1917, 
where the interest of the shareholders is put down as $9,877,105.16, 
the concern would hâve had a capital stock represented by shares, and 
thus be an association within the meaning of the Revenue Acts, supra. 

We cannot adopt this scholastic and artificiah distinction. Cf. Worth 
Bros. V. Lederer, 251 U. S. 507, 510, 40 Sup. Ct. 282, 64 L. Ed. 377. 
It is for présent purposes immaterial whether the stock of a corpora- 
tion, of an association, or a joint-stock company has or has not par 
value. Compare Gen. Laws of Mass. c. 156, §§ 14, 15, 47. Stock- 
holders, whether a definite value is or is not attriljuted to their shares, 
severally or in mass, own beneficially the net value of the corporation's 
assets ; that is, whatever may remain after discharging debts. See 
Hood Rubber Co. v. Commonwealth, 238 Mass. 369, 371, 131 N. E. 
201 ; Cook, "Stock Without Par Value," Am. Bar Ass'n Journal, Oc- 
tober, 1921 ; Hollen and Tuthill, "Stock ITaving No Par Value," Am. 
Bar Ass'n Journal, Noveniber, 1921, p. 578; Colton, "Par Value v. 
No Par Value Stock," Am. Bar. Ass'n Journal, December, 1921, p. 
671. Compare, also, Eisner v. Macomber, 252 U. S. 189, 209 et seq., 
40 Sup. Ct. 189, 64 L. Ed. 521, 9 A. L. R. 1570. 

Congress intended that this tax should bé measured by the average 
amount of capital used during the tax year in doing the business. The 
281 F.— 24 
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phrase in the statutes as to "including surplus and undivided profits" 
puts beyond doubt the question of the congressional intent to measure 
this tax by business and financial realities, not by bookkeeping forms 
or mère names. "Fair value" and "fair average value" carry the same 
notion. Cf. Wright v. Georgia R. R. et al., 216 U. S. 420, 424, 425, 30 
Sup. Ct. 242, 54 L. Ed 544. 

The Crocker Association cannot escape taxation, falling on its com- 
petitors, by adopting the modem theory of no par value for its stock. 
The presumption is against such immunity ; it savors of spécial privi- 
lège. Compare United States v, Dickson, 15 Pet. 141, 165, 10 L. Ed. 
689. _ 

It is a matter of common knowledge that, for most business and 
financial purposes, ail the larger organizations of this sort hâve for 
years been indistinguishable from corporations. One might almost say 
that they are a device under which parties make their own corporation 
code. Business concerns so organized hâve corne to occupy a large field 
in industry and in finance. At least two substantial text-books hâve 
been written on the law concerning such organizations and dealing with 
their advantages for gênerai business purposes. See Sears, Trust Es- 
tâtes as Business Companies, Ist Ed. 1912, 2d Ed. 1921. Note the long 
list of industries so organized, referred to on pages VI and VII of 
the préface of the 1921 édition. See Wrightington on Unincorporated 
Associations, 1916. In Dana v. Treasurer, 227' Mass. 562, 565, 116 N. 
E. 941, it appears that the Amoskeag Manufacturing Company, com- 
monly known to be one of the largest enterprises in New England, is 
so organized. The Pepperell Manufacturing Company, before this 
court in Malley v. Bowditch, supra, had a capitalization of over $7,- 
500,000; the Crocker Trust opérâtes large paper manufacturing mills, 
employing about 1,000 men, with gross assets of over $10,000,000. 

Such concerns hâve long been recognized as quasi corporate in f orm. 
In 1904, Chief Justice Knowlton, in the Massachusetts Suprême Judi- 
cial Court, said of a typical one of them, in Hussey v. Arnold, 185 
Mass. 202, 70 N.E. 87: 

"The agreement creating the trust has pecwliar provisions. The object of it, 
apparently, was to obtain for the associâtes most of the advantages belong- 
ing to corporations, witllont the authority of any législative aet, and with 
freedom frotn the restrictions and régulations iraposed by law npon corpora- 
tions." 

No amplification of words could more accurately and adequately 
characterize this sort of business organization. Other cases in the 
Massachusetts reports concerning them abound in similar observations 
as to their resemblance to corporations. Williams v. Milton, 215 Mass. 
1, 102 N. E. 355, and cases cited. See Williams v. Boston, 208 Mass. 
497, 94 N. E. 808; Phillips v. Blatchford, 137 Mass. 510, 515; Tyrrell 
V. Washburn, 6 Allen, 466, 474. 

But the proposition that they are quasi corporate in form need not 
rest merely on our own analysis or on observations found in the déci- 
sions of the Massachusetts courts. It has now been distinctly recog- 
nized by the Massachusetts Législature; they hâve a statutory status 
as associations, not as trusts or as partnerships. 
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In the décision below, thèse organizations hâve been treated as hav- 
ing no status not arising out of the common law; so also in the briefs 
of the government and of counsel for the défendant. It seems to hâve 
been overlooked that they hâve acquired in Massachusetts a distinct 
statutory basis. This, if the question before us were otherwise doubt- 
ful, would seem to us of much significance. See Gen. Laws Mass. 
1921, c. 182, codifying earlier législation of 1909, 1913, 1914, 1915, 
and 1916. Compare, also, St. 1921, c. 368. The title of this chapter 
is "Voluntary Associations." 

In section 1 of this act, deahng with définitions, it is provided : 

" 'Association,' a voluntary association under a written instrument or 
déclaration of trust, the bénéficiai intere.st under whlch is divided into trans- 
férable certificates of participation or shares." 

This définition exactly fits the plaintiffs at bar. 

In section 2 it is provided that the written instrument or déclaration 
creating the association shall be filed with the commissioner of corpo- 
rations, and with the clerk of every town where such association has 
a usual place of business. Section 5 requires the commissioner to 
transmit to the secretary of state copies of such instruments or of any 
amendments filed during the previous year, to be printed as a public 
document. The instruments creating such associations are thus made 
even more generally accessible than are ordinary corporation charters. 

Sections 3 and 4 and 7 to 1 1 deal specially with associations owning 
stock of public utility companies ; thev need no présent comment. 

Section 6, a rcrenactmeqt of St. 1916, c. 184, passed subséquent to ail 
the Massachusetts décisions cited and relied upon by the plaintifïs, has 
probably the most direct bearing on our présent problem ; it is as fol- 
lows: 

"An association may be sued in an action at law for debts and other obli- 
gations or liabilities contracted or incurred by the trustées, or by the duly 
authorlzed agents of such trustées, or by any duly authorized ofBcer of the 
association, in performance of their respective duties under such written in- 
struments or déclarations of trust, and for any damages to persons or prop- 
erty resulting from the négligence of such trustées, agents or officers acting in 
the performance of their respective duties, and its pvoperty shall be subject to 
attachment and exécution in like manner as if it were a corporation, and 
service of proeess upon one of the trustées shall be sufflcient." 

Hère is a distinct enactment that such associations shall be suable in 
like manner as if corporations. An organization described as an as- 
sociation and made generally liable "to attachment and exécution in 
like manner as if it were a corporation" cannot easily be held a part- 
nership or a trust. 

\Ve are not called upon to deal with the confusing and perhaps irrec- 
cncilable décisions in the Massachusetts courts concerning the nature 
and légal incidents of thèse associations, most of which were made be- 
fore the passage of this act of 1916, or with the eflfect of this législa- 
tion upon their powers and liabilities, eXcept so far as pertains to ôur 
single problem of determining whether thèse associations are Hablé 
to fédéral taxation under the Revenue Acts, supra. We intimate no 
opinion on any other question. But when a Massachusetts statute 
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has descHbed such organizations as associations, and has put fheir îia- 
bility to ordinary creditors apparently on the samfe basis as- that of cor- 
porations, we hâve no hésitation in reaching the conclusion that they 
hâve no-w been given a statiitory basis as quasi corporate, and that they 
are associations within the meaning of the fédéral statutes, as well as 
under the Massachusetts statutes. We cannot hold Massachusetts 
associations, liable undér Massachusetts statutes' to ordinary creditors 
as though corporations, not liable under fédéral statutes to taxation 
imposed generally on corporations, joint-stock companies, and associa- 
tions. 

It may be argued that thèse statutes are distinguished from corpo- 
ration acts, in that their chief functions are to regulate or restrict, 
whereas corporation acts also empower. Technically that may be so. 
But the powers of thèse voluntary associations are in many respects 
greater, and the régulations and restrictions less, than in the case of 
corporations. Broadly speaking, their promoters sélect and define such 
powers, and provide such limitations of liability, as they désire. Cf. 
Hussey v. Arnold, supra. If and in so far, therefore, as the tax in 
question is directed at "the privilège" or power of doing business 
through large organizations, and particularly at the power to obtain 
money from the outside public on transférable shares, voluntary asso- 
ciation pfïers at least as much "privilège" as does any corporation form 
of organization. Associations are resorted to, not because thought 
weaker, but because thought stronger, than corporations. 

If, in construing the statutes, we may look at the policy Congress 
probably desired to adopt, it could not be overlooked that the plaintififs' 
contention, if sustained, would amount to a discriminatpry immunity 
in favor of a kind of business organization, the nature and activities 
of which hâve hitherto been the subject of much question and investi- 
gation. See the Report of the Tax Commissioner bf Massachusetts 
on Voluntary Associations, under Résolves of 1911, c. 55, a very in- 
teresting document, in which Commissioner Tref ry ably reviewed their 
origin, history and légal incidents, both in England and in this country, 
referring, passim, and particularly on page 13, to many other documents 
and législative reports concerning them. See, also, a report of the Spé- 
cial Commission to Investigate Voluntary Associations, January, 1914, 
made under Mass. Résolves of 1912, c. 113. In the Résolve of 1911, 
c. 55, the commissioner was required to make an investigation "with 
a view to" détermine inter alla "whether * * * their prohibition 
* * * ig advisable in the public interest." 

There is, we think, no concèivable reason why Congress should hâve 
desired to favor organizations of this questioned sort by exempting 
them from taxation to which their competitors in corporate form are 
subjected. The presumption is plainly the other way. Modem cor-r 
poration laws f urnish adéquate machinery for carrying on every legiti- 
mate form of business, including now that of dealing in real estate. 
See Gen. Laws Mass. c. 156, passim; section 7, authorizing real estate 
corporations. There is no présent reason for resorting to this form of 
organization, except on the theory that more "privilèges of doing busi- 
ness" may be thus acquired than by conforming to our broad and elastic 
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corporation laws. To hold that Congress intended to discriminate in 
their favor would be to disregard the letter, the spirit, and the reason 
of tlie acts. -;. 

Our views accord with those expressed by Judge Page in Chicago 
Title & Trust Co. v. Smietanka (D. C.) 275 Fcd. 60. The reasoning of 
Judge Morton in the Associated Trust Case (D. C.) 222 Fed. 1012, 
where he reached the concliision that such an association was an 
'■'unincorporated company," within the meaning of the Bankruptcy Act, 
seems to us to sustain our conclusions rather than those reached by the 
learned judge in the instant cases. 

We may summarize our conclusions as follows : 

(1) The natural interprétation of the language used in the acts of 
1916 and 1918 would include plaintifïs' organizations as associations. 

(2) The contrast between the language used in the act of 1909 
"organized imder the laws of the United States or any state," etc., and 
in the acts of 1916 and 1918 "organized in the United States," shows 
that Congress intended to avoid the resuh reached in 1911 by the Su- 
prême Court in Eliot v. Freeman. 

(3) The manifest gênerai purpose of Congress was to tax business 
deriving powers and making profits f rom association, particularly busi- 
ness donc by organizations getting ail or a substantial part of their 
capital on transférable shares, such as are commonly sold to the in- 
vesting public. 

(4) Prior to the passage of either the Revenue Act of 1916 or 1918, 
the Massachusetts Législature had by the acts of 1909 and 1914 ex- 
pressly recognized such organizations as associations. Congress used 
the word "association" as the Massachusetts Législature had previously 
definèd and used it. 

(5) By the act of 1916, the Massachusetts Législature made such as- 
sociations liable to creditors in like manner as if corporations; by 
analogv they hâve similar liability to the fédéral government for taxes. 

(6) The case of Malley v. Crocker, 249 U. S. 223, 39 Sup. Ct. 270, 
63 L. Ed. 573, 2 A. L. R. 1601, makes, on analysis of the Wachusett 
Trust and the reasoning of the court, net for the plaintiflfs, but for the 
government. One ground of that décision was to avoid unjust, discxim- 
inatory, double taxation ; whereas, to sustain the plaintiffs' contention 
would create discriminatory immunity for a large class of business 
organizations, thus giving them an unfair advantage over their in- 
corporated competitors. 

(7) The conclusion now reached accords with the reasoning and dé- 
cision of this court in Malley v. Bowditch, 259 Fed. 809, 170 C. C. A. 
609, 7 A. L. R. 608. 

In each case the judgment of the District Court is reversed, and the 
case is remanded to that court for further proceedings not inconsistent 
with this opinion ; the plaintiff in error recovers costs in this court. 
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LUTERMAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit. May 26, 1922.) 
No. 2833. 

1. Criminal law <s=337— Aots of secret service agent held not to constitute en- 

trapment. 

That a secret service agent, presentlng hiinself as a customer, con- 
traeted to purchase counterfeit Internai revenue stamps then in posses- 
sion of défendants, dld not con.stitute an entrapment, whieh would de- 
feat a prosecution for conspiracy to commit an offense and for buying, 
receiving, and keeplng In their possession such stamps, with Intent to 
defraud, acts wliich necessarily preceded their attempted sale. 

2. Criminal law <^l 171 (I)— Improper remarl(s of counsel not ground of reversai, 

uniess prejudicial. 

A défendant will be guarded froin préjudice ariising from irrelevant and 
inflâmmatory remarks of prosecutlng counsel, and In applying this prin- 
ciple In an appellate court the flr'st Inquiry is whether such remarks were,^ 
prejudicial, and, second, if so, vehether the préjudice was cured by the 
action of court or counsel. 

3. Criminal law <s=3729— Préjudice which m Ight hâve resulted from remarks of 

district attorney held obviated by prompt withdrawai. 

Whére, on objection to remarks of a district attorney whieh went be- 
yond the évidence, he explieitly withdrew them before the jury, statmg 
what the évidence showed, and restating his argument vcithln proper 11m- 
its, any préjudice which might hâve resulted from such remarks held 
cured. 

In Error to the District Court of the United States for the Western 
District, of Pennsylvania ; Joseph Buffington, Judge. 

Criminal prosecution by the United States against John Luterman 
and others. Judgment of conviction, and défendants bring error. 
Affif med. ' 

Edmund K. Trent, of Pittsburgh, Pa., and Joseph P. Tumulty and 
Charles H. Baker, both of Washington, D. C, for plaintiffs in error. 

Waltrer Lyon, U. S. Atty.; and Félix B. Snovi^den, Asst. U. S. Atty., 
both of Pittsburgh, Pa. 

Before WOOLLEY and DAVIS, Circuit Judges, and MORRIS. 
District Judge. 

W'OOIvLEY, Circuit Judge. By the indictment, James Eaux, Thom- 
as McCollum, Isadore Glans, Jake Gold, Max Golden, William Dick- 
erman, John Luterman and D. M. Luterman were charged with violat- 
ing sections 148, 151, 157 and 37 of the Criminal Code (Comp. St. §§ 
10318, 1032L 10327, 10201). The seven counts, framed in the terms 
of the statutes, were in substance as f ollows : > • 

By the firêt aiïd' èécond counts ail défendants were charged, in différ- 
ent terms, with f orging and counterfeiting a large number of Internai 
Revenue adhesive strip stamps of the kind used by the F'ederal Gov- 
ernment under the provisions of the Act of Congress of March 3, 1897 
(Comp. St. §§' 6070-6077), in the bottling of distilled spirits in bond. 
The forged stamps resemble lawful stamps in shape, color, engraving 
and wording. A spécimen stamp contains thèse words : 

<S=For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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"State of Kentucky, Old Charter Distillery Co., Distillers. Fall 1920, Spring 
1015. One Quart, l'roof 100. Bottled in bond under the supervision of the 
United States Government in Distillery Bonded Wareliouse. ïax Paid." 

By the third, fourth, fifth and sixth counts the défendants were 
charged with using and having in their possession forged and counter- 
feited strip stamps of the kind described; with passing or attempting 
to pass them; with buying and receiving them; and with selling or at- 
tempting to sell them, with intent to defraud the United States and 
divers persons. By the seventh count the défendants were charged 
with conspiring to commit several of the ofifences enumerated. Section 
2)7 of tlie Criminal Code. 

To this indictment Laux pleaded guilty. The remaining défendants 
submitted to trial. At the trial the government withdrew the first and 
second counts and the jury by their verdict convicted McCollum, 
Glans, John Luterman and D. M. Luterman on ail the remaining counts 
and acquitted Gold, Golden and Dickerman. McCollum entered upon 
his sentence. Glans, John Luterman and D. M. Luterman sued out this 
writ of error. 

Before discussing the assignments of error it will be necessary first 
to understand the character of the court's instructions on the law ; and 
second, to state the facts which were submitted for décision on the 
law as chareed. The learned trial iudge, reciting the several counts 
and the applicable provisions of the Criminal Code, concluded with the 
count for conspiracy. He instructed the jury that: 

"If you find there was no conspiracy and you dispose of that, I may say to 
you that I do not see how there would be anything for you to consider In 
référence to the other third, fourth, fifth and sixth counts, because unless 
yoti find there was a conspiracy and an Intent, and that thèse things were 
fraudulent, there is no basis for any convic-tion on the third, fourth, fifth and 
sixth counts of the indictment. But if you find that conspiracy did exist and 
was attempted to be perpetrated there, then you go on to find whether 
thèse différent men had any part in that conspiracy that is embraced in the 
seventh count of the indictment, and you take up the case," etc. 

Thus it appears the court made the charge of conspiracy in the 
seventh count the basis of conviction on the remaining four counts. It 
became the principal issue submitted to the jury. Conspiracy being 
the foundation of the transaction as charged by the court, the jury in 
acquitting some of the défendants and convicting others on ail counts 
evidently pursued an instruction so favorable to the défendants that 
they cannot be heard to complain of the submission. This being the 
law of the case, the central facts are thèse: 

James Tierney, secret service agent in charge of the United States 
Secret Service for the Western District of Pennsylvania, detailed Wal- 
ter R. Thayer, another secret service agent, to conduct an investigation 
in Pittsburgh with référence to the sale and distribution of forged and 
counterfeited revenue stamps of the kind used in bottling spirits in 
bond. Thayer obtained an introduction to McCollum, one of the de- 
fendants, and entered into negotiations with him for the purchase of 
forged stamps. McCollum, stating that the stamps could be procured 
f rom his partner, introduced Thayer to Laux. Following a brief con- 
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versation, the three men entered a taxicab. After driving some dis- 
tance, Laux lef t the cab and McCollum and Thayer proceeded to the 
home bf Dickerman, where Glans appearèd and inquired of Thayer 
the number of stamps he desired. Glans then went with McColhim 
and Thayer to a garage nianaged by the two Lutermans. Glans intro- 
duced. Thayer to Dave Luterman. A discussion took place between 
them as to the number of stamps to be purchased. Dave Luterman 
ofifered to sell and Thayer agreed to buy 300 dozen at $6.75 a dozen. 
Arrangements weremade for the delivery of the stamps at the garage 
that night. At the appointed time Thayer met McCollum and Laux 
down town and the three men drove to the Luterman garage. Dave 
Luterman and Max Golden were in the office upstairs. After Laux 
had telephoned to Glans, John Luterman came into the office and en- 
gaged Thayer in conversation, inquiring where he came from and how 
long he had been in the bootlegging business. Glans came to the 
garage and the men talked about Thayer, one or more being suspicions 
of him, ' Finally Laux directed Glans to tell McCollum and Thayer to 
go to the corner of the street, about two hundred feet from the garage, 
and wait for the stamps. Laux f ollowed them and disclosed to Thayer 
the suspicion the others had:of him. i\pparently satisfying him, Thay- 
er inquired where they kept the stamps and was told that they kept 
them in the safe at the garage. Thereupon Thayer said he would not 
hând over bis $2,000 until he saw the stamps. Laux returned to the 
garage and got some stamps and brought them to Thayer for his in- 
spection. Suspicion being allayed, Laux gave McCollum a signal that 
the coast was clear and then went back to the garage, from whence 
again he returned telling Thayer that an automobile would presently 
appear and that he was to get into it and the stamps would be delivered 
,tq him when the automobile was being driven up the street. Directly 
the automobile arrived, driven by Golden and with Gold sitting on the 
front seat. Laux opened the door, McCollum jumped in and Thayer, 
disclosing his identity, covered the men with his revolver and arrested 
them.. Secret Service Agents Tierney and Beary had been shadowing 
Thayer throughout the transaction and being nearby came to his as- 
sistance. The counterfeit stamps were found in the car. The men 
were taken to thé Fédéral Building and held. 

Thèse are the bald facts of the Government's case. We hâve omitted 
much incriminating conversation. 

At the trial the only motions for a directed verdict of acquittai were 
made on behalf of Dickerman and Golden. On the motion for a new 
trial, however, error was charged to the court for submitting to the 
jury the question of the guilt of D. M. Luterman on any count of the 
indictment upon the ground that there was no évidence Connecting him 
With the possession of the stamps or with the criminal agreement with 
référence to them. Although a question of error of this character can- 
not be raised on writ of error without an exception to an appropriate 
motion made at the trial, and of course cannot be based on the court's 
refusai of a motion for a new trial, we hâve, nevertheless, considered 
the whole record with référence to the sufficiency of the évidence to 
sustain the conviction of D. M. Luterman and of his codefendants as 
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well. Without discussing the évidence, it is enough to say that it sus- 
tains the verdict as to ail défendants f ound guilty. 

The remaining spécifications of error are addressed to the refusai 
by the court to charge certain points, and to its refusai to withdraw a 
juror and continue the case and thereafter to arrest the judgment be- 
cause of certain conceived fundamental préjudices arising during the 
trial. 

[1] Without deciding whether the matters complained of are proper- 
ly raised on this writ of error, we hâve, nevertheless, given them our 
attention. The first is the ground for the motion in arrest of judgment, 
ta the effect : 

"That the évidence produced by the Government in support of the said in- 
dictment, shows that the défendants had been enti'apped into the commis- 
sion of what the jury found to be a crime, by a Government officiai, one 
Thayer." 

The law on this question is not open to dispute. Clearly it is against 
public policy to sustain a conviction for an offense where officers of 
the law hâve incited and induced its commission. Andrews v. United 
States, 162 U. S. 420, 423, 16 Sup. Ct. 798, 40 h. Ed. 1023 ; Sam Yick 
V. United States, 240 Fed. 60, 153 C. C. A. 96; Woo Wai v. United 
States, 223 Fed. 412, 137 C. C. A. 604; United States v. Echols (D 
C.) 253 Fed. 862 ; Commonwealth v. Wasson, 42 Pa. Super. Ct. 38 ; 
Butts V. United States (C. C. A.) 273 Fed. 35, 38 ; 16 Corpus Juris, 88. 
That the secret service agent in this case incited or induced the défend- 
ants to commit crime can scarcely be true vi'hen we consider the crimes 
for which they were indicted and tried. Thèse were principally the 
crime of conspiring to commit an ofifense againsj; the United States, 
and the crimes of buying, receiving and keeping in their possession 
f orged or counterfeited obligations of the United States with intent 
to defraud. Manifestly, the secret service agent neither incited nor 
induced the commission of any one of thèse offenses. While unques- 
tionably he led the défendants into an atfempt to dispo.se of the stamps 
unlawfully in their possession, he did not lure them into the commis- 
sion of crimes which, from their very nature, preceded that act. A 
distinction is readily to be drawn between inducing a person to com- 
mit a crime and luring him to disclose a crime which he has already 
committed. As the jui-y by their verdict found four défendants guilty 
on ail counts of the indictment (except the first and second), including 
particularly the count of conspiracy, we are of opinion that the trial 
court did not commit error in pronouncing sentence on the counts on 
which the verdict was found. 

At the conclusion of the charge counsel for the défendants asked 
the court to read to the jury their third, fourth and fifth points. Thèse 
were: 

".S. It is not safe for the jury to conviet any défendant upon the uncor- 
roborated testimony of accomplices. 

"4. Two aeeomplices eannot he considered by the jury as corroborating 
each otlier, ' 

"5. In this case the tostiniony of the Government's witness Tha.yer eannot 
lie dppined to Ite eorroliorated l)y the testimony of the self-confessed accom- 
plice ]yaux." 



378 , 281 FEDERAL REPOETEB 

The trial judge read thèse points to the jury, and feelingthat he had 
sufficiently covered them in the charge and being aware that the con- 
duct of the défendants fitted in with the words attributed to them by 
Laux and Thayer, added to the instruction he had already given on the 
law of aecompHces, and not excepted to, thèse words: 

"I understand that those three points refer to the testimony of Laux and 
Thayer, and they are treated as accompUees in the commission of this 
alleged crime, and I understand it was so argued to 'the jury. If you 
believe that Thayer and Laux were accomplices in the commission of thiR 
crime, and united to do it, and that they are self-conféssed, I don't think you 
ought to pay any attention to their testimony." 

This libéral instruction left with the jury the question whether Thay- 
er and' taiix were accomplices, the only tribunal by which that question 
could be decided. Laux admittedly was an accomplice with the other 
défendants. There is no évidence that Thayer was an accomplice of 
the défendants. There is little, if any, évidence upon which the jury 
could hâve found that Laux and Thayer were accomplices one with the 
other. Certainly the défendants cannot complain of the instruction, 
for it might, under the authorities, hâve been framed greatly to their 
disadvantage. 1 Wharton's Criminal Evidence, § 440 ; 1 Greenleaf on 
Evidence, § 382 ; Campbell v. Commonwealth, 84 Pa. 187 ; Richardson 
v. United States, 181 Fed. 1, 104 C. C. A. 69; Diggs v. United States, 
220 Fed. 545, 136 C. C. A. 147, certiorari granted 238 U. S. 636, 637, 
35 Sup. Gt. 940, 59 h. Ed. 1500, affirmed 242 U. S. 470, 37 Sup. Ct. 
192, 61 L. Ed. 442, L. R. A. 1917L, 502, Ann. Cas.,1917B, 1168. The 
jury, however, hâve found by their verdict that Laux and Thayer were 
not accomplices, and that ends the matter. 

The next and indeed the most important matter assigned as error, 
raised on a timely exception, has to do with remarks made by the Dis- 
trict Attomey in the course of his argument to the jury. Thèse re- 
marks, it is insistently urged, were wholly without support in the 
évidence and were highiy preiudicial. What transpired was this : 

In addressing the jury the District Attorney said : 

"The fair name of the Government is Involved, in cases of this kind, your 
Government and mine, tlie Tlnited States of America. The name of the United 
States of AÎnerica was going to be, at some stage of tlie game, of which we 
are only seeing the lieginning hère — the name of our country was going to 
t>e put on something bogus, either plain well water as one extrême, or wood 
alcohol or poison as the other extrême." 

At this point counsel for the défendants interrupted the District At- 
torney and addressing the court said: 

"The défendants move the Court to withdraw a juror and continue the 
case, for the reason that the District Attorney has remarked that tlie stauips 
In this case were to l>e put on something bogus, either well water or wood 
alcohol, there being no evidenc*e in the case, what the purpose, if any, in con- 
nection with the stamps, was ; and the Court is requested to withdraw a juror 
on the ground of highly prejudicial and iraproper argument." 

In response, the court said: 
"Proceed." 
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The District Attorney then turned to the court, saying : 

"I will say to Mr. Trent (counsel for the défendants) and to the jury that 
I made no such statement as that. My statement was not that thèse stamps 
were going to be used, but I was asking the theoretical question, what might 
thèse stamps be used for in the game that was started hère." 

The court stated to counsel : 

"You hâve made your several statements. The motion Is refused, and an 
exception noted to défendants." 

If the record had stopped hère there might be a question whether the 
défendants were prejudiced by the remarks of the District Attorney 
and whether, accordingly, errer was involved in the court's refusai of 
the défendants' motion to withdraw a juror. This question would 
hâve turned upon the relevancy of the remarks to the facts of the case 
and upon the law applicable in such a situation. Touching briefîy on 
the remarks as they stand, unaflfected by what followed, we may say 
that although there is nothing in the record indicating the contents of 
the bottles on which the counterfeited stamps were to be used, there 
is in the record évidence which shows that at least one of the défend- 
ants regarded Thayer as a bootlegger and, indeed, inquired of him how 
long he had been engaged in the bootlegging business. Although coun- 
terfeited Internai Revenue strip stamps might be used for the sole 
purpose of evading the revenue laws in disposing of pure liquor, it is 
equally clear that their purchase, possession, sale and use may be a 
business intimately related to that of bootlegging and, when sold to 
and used by bootleggers, counterfeited stamps will be used on bottles 
containing the kind of liquor, ranging from one extrême to the other, 
which bootleggers are known to deal in. Even standing alone it can 
readily be argued that the remarks of the District Attorney were with- 
in the latitude permissible to counsel in drawing inferences from the 
évidence. 

[2] Corning to the law, we find it to be an established principle that 
courts will guard a party from préjudice arising from irrelevant and 
inflammatory remarks of opposing counsel. In applying this principle 
at the point of reversai on appeal, the law looks beyond the objectionable 
remarks. Its first inquiry is, of course, whether they were prejudicial: 
and its next is, if prejudicial whether the préjudice was cured by the 
action of the court or counsel. The conduct of counsel complaining of 
préjudice from remarks of his adversary usually takes one of several 
directions: That a juror be withdrawn and the case continued; or 
that counsel making the objectionable remarks shall withdraw them; 
or that the trial judge shall admonish the jury to disregard them. 
Upon thèse several moves of counsel and the manner in which they are 
responded to dépends error. The présence of error in such a situation 
was well developed by Judge Lurton in Chadwick v. United States, 
141 Fed. 225, 72 C. C. A. 343, where the District Attorney made re- 
marks which were quite extrême in their inflammatory and objection- 
able character, yet the judge said: 

"There is a degree of liberty allowable to counsel, whether for the govem- 
ment or the accused, in respect to the Une of argument they shall pursue and 
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the inferences to be drawn from tlie évidence, vvhich a trial Judge sliould rn- 
spect until the facts of the case are ovei'stepped or arguments uscd whlch 
plainly abuse the privilège. [Judge Lurtou tîien contiiiued vylth a feature 
whlch runs through' ail the cases we havé exainiuedj. But to eutitle the 
accused to a reversai \>'heB objection is niade aiid the language not icifhdnncn 
it must appear that the niatter olijected to was plainly unwarrautcd aud so 
improper as to be clearly injurious to the accused." 

Prompt withdrawal of objectionable remarks is a factor entering- 
into the question of préjudice, running as we hâve said througli ail 
the cases and illustrated again in Dunlop v. United States, 165 U. S. 
486, 498, 17 Sup. Ci. 375, 379, 41 L. Ed. 799, where it was said: 

"The court held that it [the language of the District Attorney] was im- 
proper, iMû the District Attorney immeéiately tvithdrew it. The action of 
the court was conimendable in this particular, and we think this rullng, and 
the immédiate Kithdrmoal of the rdmarjc , by the District Attorney, cou- 
doned bis error in rpaking it, if hig remark could be deemed a prejuditial 
error. There is no doubt that, in the beat of argument, counsel do oeca- 
sioTially make remarks that are not justifled by the testimony, and vvhich are, 
or may be, prejudidtal to the accused. In such cases, however, if the court 
interfère, and cOimsel proniptly tcithdraia the remarh, the érror will generally 
ba deemed to be cured. If eveiy reniark made by coun.sel outslde of the 
testimony , were ground for a reversai, comparatively few verdicts would 
stand, sinee in the ardor of advocacy, and in the excitement of trial, even the 
most expèrienced counsel are occasionally carried away by this temptation." 

Sawyer v. United States, 202 U. S. 150, 26 Sup. Ct. 575, 50 L. Ed., 
972, 6 Apn. Cas. 269, is another case in which the withdrawal of the 
reniark was regarded as dispelling any préjudice arising from it. 

In Diggs V. United States, 220 Fed. ,545, 556, 136 C. C. A. 147, 158 
affirmed 242 U. S. 470, 37 Sup. Ct. 192, 61 L. Ed. 442, h. R. A. 1917F, 
502, Ann. Cas. 1917B, 1168, the court stated the gênerai rule to be that, 

"Improper remarks in argument by the prosecuting attorney, although 
ju-ejudicial, do not justify i-eversal, unless the court bas been retiuested to 
instruct the jury to disregard them, and ha s refused to do so." 

So also in the cases; citedby the défendants withdrawal of the objec- 
tionable remarks is regarded as a factor in determining préjudice. 

In Bullock V. C. & D. T. R. Co., 270 Pa. 295, 299, 113 Atl. 379, 380, 
confidently. relied upon by the défendants, Mr. Justice Walling in the 
opinion, after referring to improper remarks of plaintiff's counsel in 
the argument, said: 

"To this défendant made timely objection, and asked for the withdrawal of 
a jurer. The request was refus(>d and an exception sealed. The statements. 
however, ioere neither v?ithdrairn nor modifwd Tiii conn-wl. nor did the trial 
judsre' caution the jurj' to scrutinize or di.sregard ' tlicm ; so they impliedly 
had judicial sanction." 

The judgment was reversed. 

In Kelly v. Scranton Ry. Co., 270 Pa. 77, 112 Atl. 748, we , again find 
withdrawal of the remarks regarded as a factor in determining whether 
préjudice was cured. Mr. Justice Simpson said: 

"Counsel does and should hâve a wide latitude in urging a client's clalm, 
and should not be held to tlie strict rules of propriety whjch are applied in 
considering a written pleading; but he ought to be swift, when his attention 
is called to the mattef, to tcithdraw nnil ohjectioiinhie remarlcn mixAe by him 
in the beat of argument; and the trial judge should be at least equally 
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Swift in instruetitiK the .jury tô disfegard them. * * * If they Ji-ad been 
mthdrawn, or tUe jury instrueted to disregard them, another question icould 
hâve arisen; though even tliis would not bè sufBcient tojustify the refusai tO' 
withdraw a juror if the impropriety was gross." 

Of course, the question of préjudice in any situation always is a 
matter for the court^the trial court primarily, the appellate court fina!- 
ly—but as stated in Johnston v. United States, 154 Fed. 445, 83 C. C. 
A. 299: 

"It is ufîually within the discrétion of the trial court to détermine whether 
or not the limits of professional propriety hâve been exceeded. Ordinarily 
the exercise of that discrétion will not be reviewed in an appellate court, uri- 
less the invective is so palpably improper that it may be seen to hâve been 
clearly injurious. State v. Brooks, 92 Mo. 542, 589, 5 S. W. 257, 330; State 
V. Calhoun, 72 lowa, 432, 34 N. W. 194, 2 Am. St. Rep. 252 ; State v. Griffln, 
87 Mo. 608, 615 ; People v. Perriman, 72 Mieh. 184, 40 N. W. 425." 

[3\ Applying this law to the record, it is to be noted that counsel for 
the défendants did not ask the District Attorney to withdraw his re- 
marks, or request the court to admonish the jury to disregard them. 
Counsel asked for the peremptory withdrawal of a juror and the con- 
tinuance of the case. But immediately upon the ruling of the court 
against the défendants' motion, the District Attorney voluntarily with- 
drew his remarks in the following words : 

- "So that I may do no inju.stice to thèse défendants, gentlemen, I will say 
that there is no évidence in this case that they were engaged in the bottling 
of any kind of liquor. There is no évidence of that in the case, and please let 
no man of the jury go ont under the impression that there is any évidence 
that thèse men were engaged in any other business than the counterfeit strip 
.stamp business, and if I made a statemoiit that they were engaged in, any 
other. business, that they were going to liottlc soraething and put thèse strip 
Stamps on wood alcohol or gomethiug olse, 7 retract it and withdraw it, 
and I am statiug as a matter of argument that we don't know what wouJd be 
in the bottles that thèse were going on, because they are strip stamps and it 
is fair to argue that they were going to be put on bottles, because men who 
make thèse things don't do it to put them In their postcard albums. That is 
fair to argue. I do say that it is fair to argue that the people who would 
linally use them, would use them to trail in the dust the fair naine of America, 
by putting them on bottles and guaranteeing that the liquid contained in 
thcse bottles was bottled under the supenàsion of the United States, that it 
was pure, that is a hundred per cent, pure, aud if I do any injustice in that 
Une of argument, I submit to you gentlemen that I hâve not." 

As the District Attorney was swift to retract and withdraw the 
remarks which the défendants regarded as objectionable, we are of 
the opinion that if préjudice had fîowed from them (which we greatly 
doubt) it was wholly cured by his action. But viewed in another light 
we are of opinion that the remarks were not so palpably improper as tO' 
hâve been clearly prejudicial and so improper as to justify this appel- 
late court in finding that the trial court, in determining within the 
exercise of its discrétion the limits of professional propriety, abused 
its discrétion and committed error. 

We hâve given full considération to the several remaining matters 
urged as error, whether formally by the assignments or informally in 
the briefs. Neither within the spécifications of error nor within thé 
latitude we assume under our rule which enables us to notice plain er- 



382 281 FEDERAL REPORTER 

ror not assigned (Rule 11, 224 Fed. vii, 137 C. C. A. vîi) do we find er- 
rer in the trial and proceedings hère on review. Theref ore, we are con- 
strained to direct that the judgment below be affîrmed. 



HADFrELD-PENFIELD STEEL CO. V. EASTERN PRODUCTION CO. 

(Circuit Court o£ Appeals, Slxth Circuit. June 6, 1922.) 
No. 3657. 

1. Appeal and error is=»849(2)— Without written waiver of Jury, only sufflciency 

of findings to support judgment can be reviewed. 

In tlie absence of any written stipulation, under Rev. St § 649 (Comp. 
St. 1 1587), for trial of an action at law wittiout a jury, so as to permit the 
full review contemplated by section 700 (Comp. St. § 1668), a judgment 
rendered on report of a référée can be reviewed only to détermine whether 
the finding of fact made by the référée supports the judgment entered by 
the court, and a bill of exceptions certified by the District Judge and slat- 
ing that it contained ail the évidence, is inefifective. 

2. Contracts (@=>354 — Referee's finding held to authorize allowance of charge for 

additional labor. 

Where the contract required défendant to pay plaintifif for labor at the 
rate of $1 an hour on the work performed for défendant, a finding by the 
référée that a charge of 17% per cent, in addition to the umount of labor 
charged by plaintifif s workraen for their work on défendant'» job was not 
an tmreasonable amount to cover the lubor of those who did not make a 
report of time on spécifie items of production, and that sueh addition was 
according to eustom in the locality on similar contracts, sustains a judg- 
ment for the item for additional labor. 

3. Contracts <@=9354 — Referee's finding held to sustain allowance in excess of 

labor rate specifled in contract. 

Where the c-ontract required défendant to pay plaintifE a stated liourly 
rate for labor on defendant's work, and to pay the cost of materials, plus 
10 per cent., a charge by the iJlaintifif for work done outside its plant on 
the basis of what it was required to pay for such work, plus 10 per cent., 
which exceeded the labor rate specified by the contract, was not so clearly 
contrary to the terms of the contract as to show that the referee's allow- 
ance theref or, on the ground that the parties had construed the ^wntract by 
their course of conduct, was insufflcient to sustain a judgment allowing 
that item. 

4. Contracts <&=>24A — Facts held to show acquiescence In manner of charging 

adopted by plaintiff for work done outside of plaintiff's plant. 

Even if employées of défendant, charged with the duty of Inspecting 
the work done Ijy plaintiff for défendant and seeing that no improper 
charge therefor was made, had no authority to bind défendant to allow 
charges for work done outside of plaintiff's plant at the rate fixed for ma- 
terials fumlshed, Instead of at the rate flxed by the contract for labor, it 
muet be presumed such employées reported that fact to défendant, so that 
defendant's eontinued payments on the account including such items was 
an acquiescence in that charge, which waived its right thereafter to con- 
tend it was llable only on the basis of the contract rate for labor. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by the Eastern Production Company against the Had- 
field-Penfield Steel , Company. Judgment for plaintifif, and défend- 
ant brings error. Afïirmed. 

<gC3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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Toiles, Hogsett, Ginn & Morley, of Cleveland, Ohio, for plaintiff in 
error. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, W. J. Griffin, of 
Détroit, Mich., and William C. Boyle and Thomas M. Kirby, both of 
Cleveland, Ohio, for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The Steel Company, as purchaser, en- 
tered into a contract vvith the Production Company, by which the lat- 
ter was to build certain machines and f urnish them to the Steel Com- 
pany. The production was to be paid for on a time and material 
basis — the time at $1 an hour and the material at cost plus 10 per 
cent. The machines were fumished, and this action was brought in 
the District Court against the Steel Company, to recover the unpaid 
balance of the agreed compensation. The controversy was centered 
upon three matters: 

(1) The original time slips turned in by the workmen had not been 
preserved, and the plaintiff sought to prove the number of hours by 
producing certain relatively secondary entries kept by a System of 
cards. The défendant denied that thèse were compétent évidence. 

(2) In making up its invoices for hours of labor, plaintiff took the 
total hours upon a certain pièce of work shown by thèse cards, and 
then added 17i^ per cent, to cover labor not included in the card rec- 
ord. Défendant disputed this excess. 

(3) Plaintiff had some of the work donc for it by other f actories and 
at a cost of more than $1 per hour. In making up its invoices, it 
took the amount which it had paid for a particular job and added 10 
per cent. The défendant disputes liability for anything over $1 per 
hour. 

There was no written stipulation waiving a jury trial, but by consent 
a référée was appointed "to examine the records and the évidence now 
on file or thereafter taken herein, and to make spécial findings of fact 
on the issues joined between the parties and report the same to the 
court." Testimony was taken before the référée. He made findings 
of fact and conclusions of law ; the défendant filed exceptions, which 
probably should be classified as exceptions only to the conclusions of 
law ; the case was heard before the District Judge on the défendant'» 
exceptions; and the exceptions were overruled, and the referee's re- 
port confirmed. The resulting judgment for the plaintiff is brought 
hère for review. The errors claimed are that the card records of time 
spent were inadmissible, and that both the addition of the l/Va per 
cent, and of ail charges over $1 an hour for time were unautliorized 
by the contract. 

[1] In the absence of any written stipulation under R. S. § 649, 
(Comp. St. § 1587), so as to permit the full review contemplated by 
section 700 (Comp. St. § 1668), it is clear that we hâve no jurisdiction 
to review any question, save whether the finding of facts made by the 
référée supports the judgment entered by the court. Cleveland v. 
Walsh Co. (C. C. A. 6) 279 Fed. 57. The record contains what is 
called a bill of exceptions, certified by the District Judge, purport- 
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ing to show ail the évidence offered and received and proceedings had 
before the référée; but this is unauthorized and cannot be considered, 
as this court early held in Shipman v. Ohio, 70 Féd. 652, 656, 17 C; 
C. A. 313. This disposes of the first errer claimed. 

When we corne to inquire whether the findings support the judg- 
ment in the particulars in which it is challenged, we observe that the 
findings of fact are incomplète, are somewhat in the nature of com- 
ments on the évidence, and evidently are intended to be only supple- 
mentary to things not in dispute. In view of the attitude of both 
parties and the absence of any criticism uj^n the findings in this re- 
spect, we are inclined to treat them in the same way, and to interpret 
and supplément them by the facts which counsel in their briefs ex- 
pressly concède or take for granted, though it might forcefuUy be said 
that. in view of the gênerai findings of fact which must be implied 
f rom the judgment, error could be found only if there were spécifie 
fact findings which were affirmatively and necessarily inconsistent 
with the judgment. 

[2] As to the 1714 per cent, addition, the finding is: 

"That the addition of the 17^,4 per cent, to the labor reported and recorded 
on the 'S. O.' cards was not an uni-easonable amoiuit to add to cover the class 
of labor it was intended to oover, and that such addition was according to 
custom in the locality of Détroit, at least on siich contracts." 

It evidently was claimed by plaintiff to be the fact, and the daim is 
established by this finding, that the cards contain only the record of 
the work of the machinists and others who worked somewhat contin- 
uously upon this particular job, while it was other workers, such as 
men getting the material, cleaning castings, painting, crating, etc., and 
who did not make a report of time on spécifie items of production, 
who were, thropgh this 17^2 per cent, addition, carried into the total of 
time charged. There is nothing in this method or practice necessarily 
so inconsistent with the terms of the contract as to require the total 
rejection of this item ; and if, in fact, it did include some matters that 
were properly "overhead" and were intended to be covered by the 
margin of profit allowed in the $1 per hour, the findings give no 
way of eliminating any such improper addition. 

[3] Taking the findings upon the suhject of a 10 per cent, addi- 
tion with what seems to be coriceded, we think we may rightly infer 
that what plaintifif did was, for example, to sublet the work of grind- 
ing gears, for which it wâs charged and paid $1.35 per hour, and then 
to charge this to défendant at $1,485 per hour. Just how this was 
invoiced by the plaintiff to the défendant is not clear. It is said that 
the whdle amount was invoiced as if hours at $1 per hour. The find- 
ing seems to imply that it was invoiced as materials at cost plus 10 
per cent; but what form the invoice took does not control! If plain- 
tiff bought from another manufacturer a completed gear, it would 
plainly hâve the right to charge cost plus 10 per cent. ; if it furnished 
the other manufacturer a rough casting, which had cost a certain 
amount, and this casting came back ground and finished, the entire 
prodùct was in a certain sensé material coming to the plaintiff' to as- 
semble, and the original casting cost, plus the outside labor cost of 
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finishing or grinding, would be cost of material. We hâve no occa- 
sion to say that this would be the construction which we would put 
upon the contract; but it was capable of that interprétation by the 
parties, without involving such a clear distortion of the contract as 
would require a court to refuse to accept their construction. The 
finding makes it clear enough that this method of charging for this 
work was practiced, in effect, continuously from the beginning to the 
end, and that it was well understood by the deïendant's two em- 
ployés, who were successively stationed at plaintiff's plant as inspec- 
tors of production and for the very purpose of checking plaintiff's 
charges. 

[4] It is said, on the one hand, that thèse employés expressly agreed 
to and approved this method of charge, and, on the other hand, that 
they had no authority to do so ; but, if they lacked authority to approve, 
it certainly was their duty to report thèse détails to the défendant, and 
it must be presumed that they made such disclosures in their daily 
reports. The défendant made no objection or protest, but continued 
to make payments upbn account, and it was open to the référée to find 
that the plaintiff put this construction upon the contract, that défend- 
ant knowingly acquiesced therein, and that the plaintiflf continued to 
perform in reliance upon such acquiescence. If so, the défendant could 
not later urge the contention which it had waived. The reason why 
défendant acquiesced in this practice is not important, but a référence 
to the printed bill of exceptions and an extract from the testimony of 
one of thèse inspectors very likely furnish the explanation. He tes- 
tifies that he observed mistakes or fraud in the keeping of the time 
records, and reported it to bis principals, the defendant's officers. He 
sàys: 

"They did not tell me to stop the work, but [plaintiff's manager*] threatened 
to stop it if things did not go on as they were, and at that time [1918] this 
countr.y was in bad shape and they needed the work, no mattér who would 
make it and under what conditions. I was interested in having the pro- 
duction increased, to hurry it right along." 

The judgment is affirmed. 



DEXTER & CARPENTEB, Inc., v. DAVIS, Agent, etc. 

(Circuit Court of Appeals, Fourth Circuit. May 31, 1922.) 

No. 1934. 

1. Eminent domaitr <S=:3l23— Owner of confiscated property entitled to "just com- 

pensation." 

The owner of coal requisitioned for railroad use during government 
opération cannot be compelled to accept a price flxed by the government, 
but is entitled under the Fifth Amendment to "just compensation." 

2. Carriers <s=3l58(l)— Value stipulated in bill of lading relates to risk of car< 

riage only. 

Ijiniitatlons of value in an ordinary bill of lading hâve no relation ta 
loss due to conversion of the property by the carrier. 

®=3For other cases see same topic & KBY-NUMBER In tiU Key-Numbered Digesta à Indexes 
281 F.— 25 
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3. Carrîers <g=s>l58(l)— Statute imposing full liability for loss nqtwithstanOing 

limitation not applicable to overseas shipments. 

The provision of Interstate Commerce Act, § 20, as amended (Comp. St. 
§ 8601a), imposing on a carrier liability for the full loss or damage to In- 
terstate shipments, or shipments "to an adjacent foreign country," not- 
withstanding any limitation in the bill of lading, Jield not to apply to a 
shipment to a foreign country not adjacent. 

4. War <ê=s\4 — Government régulations for shipment of coal held not to afFect 

(issenttal nature of shipment. 

Under order of the Fuel Administrator of January 17, 1919, providing 
that ail contraets for sale of coal should provide that the coal deliverable 
thereunder should be subject to réquisition by the Fuel Administrator, 
and that in the absence of a govemment prlce such réquisition should be 
"at the priée at which such shipment bas been consigned by the shipper 
thereof," where shipments were made to apply on foreign contraets, and 
the coal was requisitioned, the shipper iS entitled to the foreign contract 
priée, notwithstanding the faet that under govemment régulations the 
shipper was compelled to consign the coal to the Tidewater Coal Ex- 
change for shipper's aecount. 

5. Appeal and error €=^850 (3)— Refusai of requested flndings held "spécial 

findings" for purpose of review. 

In an action tried to the court by written stipulation, refusai of flndings 
requested by plaintiff on undisputed évidence Constitute "spécial flnd- 
ings," within Rev. St. § 700 (Comp. St. § 1668), and when duly excepted to 
authorize the appellate court to détermine the sufficiency of the fact.s 
found to support the judgment. 

FEd. Note. — For otber définitions, see Words and Phrases, First and 
Second Séries, Spécial Finding.] 

Waddill, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action at lavsr by Dexter & Carpenter, Inc., against James C. Davis, 
Agent, etc. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

William B. Symmes, Jr., of New York City (Davis, Symmes & 
Schreiber, of New York City, on the brief), for plaintif! in error. 

Duncan K. Brent, of Baltimore, Md. (Allen S. Bowie and Hugh L. 
Bond, Jr., both of Baltimore, Md., on the brief), for défendant in error. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

KNAPP, Circuit Judge. In September and October, 1919, Dexter 
& Carpenter, Inc., plaintiff bfelow and herein so called, shipped from 
certain mines in West Virginia a large qijantity of coal, aggregating 
23,508.05 tons, over the Baltimore & Ohio Railroad to Baltimore, Md., 
for export. Ail this coal was confiscated for railroad use before ar- 
riving at destination, some of it prior to October 31st, but the greater 
portion on or after thàt date. Plaintiff was paid for the coal the cost 
to it at the mines, and this suit is brought to recover the différence be- 
tween that amount and the "just compensation" which it claims as a 
constitutional right. In the court below, where by stipulation the case 
was tried without a jury, judgment was rendered for défendant, and 
plaintiff brings the case hère on writ of error. 

©=jFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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That the coal in suit was intended for export is not disputed. Indeed, 
counsel for défendant stated at the trial : 

"In this case there is no suggestion on our part at ail that Dexter & Car- 
penter were not trying ail they Knew how to get the coal abroad." 

When this coal moved f rom the mines, the Baltimore & Ohio Rail- 
road was under opération by the government, and coal for export could 
be shipped only on permits and in accordance with rules established by 
the Tidewater Coal Exchange. Rule 15 required the coal to be con- 
sigiied to the Exchange for account of the shipping member, who re- 
ceived crédit therefor in designated "pools"; and this crédit was at 
once available to him for loading vessels or making deliveries at tide- 
water. At that time plaintifï had two contracts for the sale of export 
coal, one with G. & h. Beljer, Malmo, Sweden, for 15,000 tons of 
pool 33 coal, f . o. b. steamer at Baltimore, and one with the Nether- 
lands government for 75,000 tons of pools 36 and 37 coal, c. i. f . Rot- 
terdam, and the larger part of the confiscated coal was intended to ap- 
ply on those contracts, which were then imfilled. For this portion plain- 
tifï claims the contract price. There was also a contract with the Coal 
Trading Association of Rotterdam for a quantity of pool 34 coal, of 
which 2,375.60 tons were confiscated, but which contract was after- 
wards fiUed. For this coal plaintifï claims $4.31 a gross ton, the gov- 
ernment price at the mine plus the export allowance, which is slightly 
less than the market value shown by the testimony. 

[1] As to the coal confiscated prior to October 31st, the défense re- 
lied upon is that plaintiflf's compensation is fixed and limited t^ the f ol- 
lowing provision in the tariff under which the coal was transported : 

"The amount of any loss or damage for which the carrier is liable shall be 
compnted on the basis of the value of the property at the time and place of 
shipment." 

As plaintifï was paid on that basis the question to be determined is 
whether the tariflf provision is controlling. The confiscation of plain- 
tiff's coal was the taking by the government of private property for 
public use, and that may not be done, under the Fifth Amendment, 
"without just compensation." Even if it be conceded that the phrase 
"loss or damage" includes confiscation, which seems at least doubtful, 
it is manifest that a tarifif provision cannot serve to destroy or diminish 
a constitutional right. We see no escape from the conclusion that 
plaintifï, whose coal was taken for government use, is entitled to re- 
cover therefor on the basis guaranteed by the Constitution. Mononga- 
hela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 622, 
37 L. Ed. 463 ; Filbin Corporation v. United States (D. C.) 265 Fed. 
354; National City Bank v. United States (D. C.) 275 Fed. 855; United 
States V. New River Collieries Co. (C. C. A.) 276 Fed. 690. In the 
last-named case the United States requisitioned a large quantity of coal 
belonging to the Collieries Company, and tendered payment at a price 
named by the Navy Department. This was refused and suit brought. 
The court says: 

"At the trial, both parties offered évidence in support of wbat they re- 
spectively regarded as the true measure of compensation, fuUy reaJUzing that 
in providing that compensation be made for privatè property taken for public 
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use the Congress intended. compensation of a cliaracter that would conform 
wlth the 'Just compen'èatîon' prescribed, in liké ev^nt, by the Fifth Amend- 
ment to the Constitution. United States v. Cohen. Grocêry Ce, li55 U. S. 88." 

National City Bank v. United, States, >supfa^ was also a suit under 
the .Ivcver Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
31151/86— SllSygkk, 31151/8/— 3115ysr). The opinion of Judge May- 
er, in which numerous authorities ate cited, leaVes little to be said. It is 
sufficient to qitote the f ûllowing : , 

"To carry oiit the pvirposes of the act, the Pt-esident could make régulations 
In the way, iiiter alla, of fLxlng priées in ordlnary trading or commercial 
transactions; but wheri'tliè United States itself took foods — i. e., property — it 
was bound to.awardjust compensation, and what is just compensation under 
the Constitution is determined by the same légal principles in war as lu 
Peace." , , , , 

[2] The same measare of damages \voûld apply if the raiiroad Com- 
pany itself had conVefted the coal. The limitations of value in the 
ordinary bill'bf làding hâve no application to Ipss due to the conversion 
of the property by the carrier. 4 R. G. L,. pp. 792, 793 ; Adams Ex- 
press Co. V. Berry,35 App. D. C. 208, 31 !.. R. A. (N. S.) 309, and 
note; Ann. Cas. 1913D, 990; Central of Georgia Ry. Co. v. Chicago 
Portrait Co., 122 Ga. 11, 49 S- E. 727, 106 Am. St. Rep. 87. 

[3] We àgree with défendant that the Cummins Amendment to the 
Carmack Amendment (paragraph U, section 20 of the Act to regulate 
commerce, [Comp. Sti § 8604a]) has no' application, because, in a word, 
the amended section is. confihed tb transportation .which is wholly iii- 
térstate, "or from ariy point in the United States to * * * an ad- 
jacent f oreign counfry," while the transportation hère in question was 
to a foreign coii'ntfy not adjacent. The Interstate Commerce Com- 
inission has so held' in Re Cummins Amendment, 33 Interst. Com. 
Com'n 682, 693, and so has the Court of Appeals of Maryland, in 
Fahey V. Baltimore & O, R. Co!, 139 Md. 161, 114 Atl. 905. 

[4] As to the coal appropriated on or after October 31st, the dé- 
fense set up is that plaintiff is entitled only to the mine price, which it 
has received, betatjse of certain orders of the United States Fuel Ad- 
ministrator. It appears and is conceded that ail prior orders were sus- 
pended on January 31, 1919, except those mentiôned in the order of 
that date. In conséquence, the ohly order hère involved which remain- 
ed in force at the time plaintiff shipped its coal was the sO-called "con- 
tract order" of January 17, 1919. That order rèquired every contract 
for the sale of coal to provide that the coal deliverable thereunder 
should be subject to réquisition by the Fuel Administrator, and "that 
such réquisition shall be made at the going government price in effect 
at the date of shipment," or, if on that date there was no government 
price, "then at the price at which such shipment has been consigned by 
the shipper thereof.''' When the coal in suit was shipped from the 
mines there was no government price in effect, and defendant's brief 
admits "that if the coal had moved on a Europeah contract, and if the 
particular coal which was diverted had been consigned to a European 
consignée by the shipper thereof, the plaintitï would be entitled to such 
European contract price." But "the price at which such shipment has 
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been consigned by the shippèr thereof," which was required to ht in- 
cluded in the contract of sale, clearly means the selling price of the 'coal 
under that contract; And tKis meaning of the provision is not deprived 
of application, por is the esSential character of the shipment afiected; 
by the circumstance that the coal was consigned, as it had to be, to 
the Tidewater Coal Exchange for plaintiff's accouiit. 

To hold otherwise would'be to measure the transaction, îlot by its 
substance and évident interit, but by the particular fomi which superior 
authority compelled it to tàk'e. Under the conditions of modem com- 
merce cases of this sort cannot fairly be decided on the identity of par- 
ticular bushels of wheat or tons of coal. The test is: Did the posses-- 
sion of or contract, for , a certain quantity of coal, permit the sale ôf a 
like quantity from a gCrieràl' place of storage or sùpply, like the terminal 
of this exchange? If it did, then the conversionof the coal in posses- 
sion or under contract would.defeat the sale from such place of storage 
or supply, and' the valueof the coal in that place for its intended pur- 
pose would be the measure of just compensation. It woul'd seem plainly 
inéquitable to allow the goyeriiment to évade liability in this case on the 
sole ground that, under therules of the exchange, plaintiff coul4.not 
consign its coal directly tb the f oreign buyers with whom it. had eon- 
tracts, but was required to liiake the exchange the consignée ; and es- 
pecially so in view of the ifaçt^, which the testimony indicates, that the 
exchange itself was virtually controUed by the Director General of 
Railroads. In short, We. are of opinion that plaintifif's coal was moving 
on foreign contracts, and that the contract price in each case was the 
price at which its shipmcnts were "consigned by the shipper thereof." 

The order of January- 18, 1919, which was restored by the order of 
October 31st, bas no application, because there was no sale to the 
goyernment and no request by the Fuel Administrator for a cancella- 
tion of the contracts. We therefore conclude, without expanding the 
argument, that plaintiff is entitled to recover its entire claim under the 
common-law rule laid dowii in the récent case of Chicago, M. & St. E, 
Rv. Co. V. McCaull-Dinsmcre Co., 253 U. S. 97, 40 Sup. Ct. 504, 64 L. 
Ed. 801, as follows: 

"The rule of flie commohlaw is riot an iirbitr.ary fiât, but an embodiment of 
tbe plain fact that thé actual losfs cau.sed by a bi-eacb of contract is the loss of 
what the contractée wolUd hâve had if tlie contract had been perfornied, les.s 
the proper déductions." 

The évidence shows that plaintiff did not fill its foreign orders, and 
so lost the profit it would bave made on this coal, if the government had 
not prevented its delivery. It also shows that the governftient price 
for export coal was somewhat in excess of the contract price which 
plaintiff claims as the basis of damages. On this record the measure 
of just compensation is' the contract price for so mucli of the coal as 
was intended to apply on the Beijer and Netherlands contracts, and the 
fair market value for the balance. 

[5] With référence to the position taken in the dissenting opinion, 
a position not taken by défendant in brief or oral argument, it seems 
sufficient to say that the facts established by plaintiff's proofs are 
wholly undisputed, no évidence having been offered by défendant ; that 
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on those proofs, recited in adéquate and pertinent prayers, the trial 
court was asked to find and hold that plaintiff was entitled to recover 
the amount sued for; that thèse prayers were ail rejected and excep- 
tions duly noted ; and that such adverse rulings are assigned as error. 
In our judgment this was the appropriate method of bringing up for 
review the question of law involved, namely, whether the court was 
right in deciding for défendant; that is to say, whether the évidence 
warrants the conclusion. The refusais to find as requested in the 
several prayers constitute the "spécial finding" provided for in Rev. St. 
§ 700 (Comp. St. § 1668), and authorize a "détermination of the suffi- 
ciency of the facts found to support the judgment." This subject is 
discussed at length and numerous authorities cited in the récent case 
of City of Cleveland v. Walsh Construction Co. (C. C. A.) 279 Fed. 
S7. The court says (page 61) : 

"If there was a written waiver," whlch is the case at bar, "a review raay 
be had not only of ail questions inhérent in the prlmary record, but also of 
ail the rulings on the trial whlch were imported into that record by the bill of 
exceptions, and whlch were proi)erly challenged ; but if the waiver is not 
written the review brings up only the prlmary record. In the latter class, as 
in the former, spécial flndings of fact by the judge became a part of the 
record; and whether the findings support the judgment will be considered by 
the reviewing court, even without exception taken. Whether there was error 
as to admitting évidence, or as to the burden, or whether there was no évi- 
dence to support a particular finding, or was no justification for refusing it, or 
any évidence to support the judgment^all shoùld be deemed rulings on the 
trial, and if properly challenged can be reviewed, but only if section 70O has 
become applicable by a written stipulation." 

The judgment will be reversed, and a new trial awarded. 
Reversed. 

WADDILL, Circuit Judge (dissenting). I am unable to concur with 
my Brethren in the more essential features of this case, and because of 
its importance, feel that I should state briefiy some of the reasons in- 
fluencing me : 

First. This is an action at law, brouçht to recover for losses alleged 
to hâve been sustained by the plaintiff through confiscation, or diver- 
sion, of certain coal intrusted by it to the défendant, for shipment over 
the lines of the Baltimore & Ohio Railroad, then being operated by the 
latter as Director General of Railroads. 

The case was tried by the court without a jury, under stipulation in 
writing of parties, by counsel, pursuant to section 649 of the Revised 
Statutes (Comp. St. § 1587), with the resuit that a verdict was rendered 
by the court in favor of the défendant, and judgment enter ed thereon, 
from which action this writ of error was sued out. 

Section 649 provides that the findings of the court upon the facts, 
which may be either gênerai or spécial, shall hâve the same effect as the 
verdict of a jury, and section 70O (Comp. St. § 1668) provides that, 
when an issue of fact in any civil cause is tried by the court without 
the intervention of a jury, pursuant to section 649 aforesaid, the rulings 
of the court in the progress of the trial of the cause, if excepted to at 
the time, and duly preserved by bills of exception, may be reviewed by 
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the Suprême Court upon writ of error or upon appeal, "and when the 
finding is spécial the review may extend to the détermination of the 
sufficiency of the facts found to support the judgment." 

In this case, there were no spécial findings of fact, but merely a gên- 
erai finding that the plaintiff was not entitled to recover, on which judg- 
ment was entered in favor of the défendant, and against the plaintiff. 
No criticism of the rulings of the court in the progress of the trial is 
found, and the sole question presented for considération is the effect of 
the finding of the district court on the facts as above recited. The most 
favorable view of the case that can be taken by the plaintiff, which this 
record will not warrant, is that there is no évidence to support the find- 
ing of facts, and judgment of the court thereon, and that this court can 
pass upon that question. 

The récent case of United States v. Fidelity & Guaranty Co., 236 U. 
S. 512, 527. 35 Sup. Ct. 298, 59 h. Ed. 696, sustains this view, as does 
Dooley v. Pease, 180 U. S. 126, 131, 21 Sup. Ct. 329, 45 L. Ed. 457. 
Jn thèse cases, there was a spécial finding of facts, which under the 
express terms of section 700, Revised Statutes, enabled the court to 
review the question of the sufficiency of the évidence to support the 
judgmgnt, and it will be found that the cases so holding are generally 
those in which there was such spécial finding of fact, or agreement as 
to facts, or were based upon verdicts of juries. In a case where there 
was no spécial finding of facts, like the one at bar, the court cannot 
consider the facts at ail, even to détermine whether there is any évi- 
dence to support the findings. Miller v. Life Insurance Co., 12 Wall. 
285. 295, 20 L. Ed. 398; Insurance Co. v. Folsom, 18 Wall. 237, 248, 
21 L. Ed. 827; Cooper v. Omohundro, 19 Wall. 65, 69, 22 L. Ed. 47; 
Stanley v. Supervisors, 121 U. S. 535, 547, 7 Sup. Ct. 1234, 30 L. Ed. 
1000; Lehnen v. Dickson, 148 U. S. 71, 72, 73, 13 Sup. Ct. 481, 37 L. 
Ed. 373. 

In Insurance Co. v. Eolsom, supra, 18 Wall. 237, 21 L,. Ed. 827, 
Mr. Justice Clifford. speaking for the Suprême Court, at page 248 of 
18Wall. (21L. Ed. 827), said: 

"Where a jury is walved, as therein provided. and the issues of fact 
are submitted to the court, the finding of the court may be either gênerai or 
spécial, as in cases where an Issue of fact is tried by a .1ury ; but where 
the finding is gênerai the parties are concluded by the détermination of the 
court, except !n_ cases where exceptions are taken to the rulings of the court 
in the progress of the trial. Such rulings, if duly presented by a bill of (excep- 
tions, may be reviewed hère, even though the finding is gênerai, but the finding 
of the court, if gênerai, cannot be reviewed in tliis court by bill of exceptions 
or. in any other manner." 

In Stanley v. Supervisors, supra, 121 U. S. 535, 7 Sup. Ct. 1234, 30 
L. Ed. 1000, Mr. Justice Field, speaking for the Suprême Court, at 
page 547 of 121 U. S., at page 1238 of 7 Sup. Ct. (30 h. Ed. 1000), 
said: 

"Only rulings upon matters of law, when properly presented in a bill of 
excei)tions, can be considered hère, in addition to the question, when the find- 
ings are spécial, whether the facts found are suflicient to sustain the judg- 
ment rendered. This limitation upon our revisory power on a writ of error m 
such cases, is by express statutory enactment" — citing section 700 of the 
Revised Statutes. 
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In Lehnen y. Dickson, supra, 148 U. S. 71, 13 Sup. Ct. 481, 37 L. 
Ed. 373, Mr. Justice Brewer, speaking for the Suprême Court, on pages 
72 and 11 of 148 U. S., at page 482 of 13 Sup. Ct. (37 L. Ed. 373), said : 

"The flrst matter to be considered is whether the record Is In such fihape as 
to présent any question for détermination. The case was tried by the court 
without a jury, and the journal entry shows isimply a gênerai finding that ttie 
défendant Is guilty in manner and form as charged in the complaint, the 
amount of damages sustained by the plaintif!!, and the value of the monthly 
rents and profits, and thereon tlie judgment for restitution of the preniises, 
double damages and double rent. There is no spécial flnding of facts, and no 
agreed statement of facts. Obviously, therefore, iuquiry in tliis court must be 
limited to the suflleiency of the complaint and the rulings, if any be preserved, 
on questions of law arising dviring the trial. * ♦ * Further, section 700 
provides that 'when an' issue of fact in any civil cause in a Circuit Court is 
tried and determined by the court without the intervention of a jury, ac- 
cording to section 649, the rulings of the court in the progress of the trial 
of the cause, if excepted to at the time, and duly presented by a bill of ex- 
ceptions, may be reviewed by the Suprême Court upon a writ of error or upon 
appeal; and when the flnding is spécial, the review may extend to the sufli- 
ciency of the facts found to support the judgment' Under that, the ruling.s 
of the court in the trial, If properly preserved, can be reviewed hère, and wo 
may also détermine whether the facts as specially found support the judg- 
ment ; but if there be no spécial findings, there can be no inquiry as to wheth- 
er the judgment is thus supported." 

In Swift V. Jones, a décision of this court, 145 Eed. 489, 492, 7() C. 
C. A. 253, 256, after quoting the three sections, 648, 649, and 700, of 
the Revised Statutes (Comp; St. §§ 1584, 1587, 1668), it is said that: 

"Thèse three i?eetiona eoustitiite the whole fédéral law upon the subject, so 
far as this case is concerned, where the fnets were ascertained without the 
intervention of a jury, and by the last-named section, the method of the 
correction of errors upon writ of error i.s expressly conflned to the rulings of 
the court In the progi-ess of the trial in the cause, if excepted to at the time, 
and duly preserved l)y bill of exception ; and upon such writ of error the facts 
can only be inquired into where the finding is spécial, as distinguished from a 
gênerai flnding by the trial judge. Such sections constitute within themselves 
a perfect and complète system for the guide and government of the fédéral 
courts, and ought not to be departed from." . 

The décision of the majority in this case fails to give effect to the 
findings made by the District Court; with thé resuit that they substitute 
their own in lieu thereof. This sitttation can be the better appreciated, 
when it is understood that the plaintiff sued to recover an alleged bal- 
ance due it of $23,168.11. The District Court upon full considération 
of the évidence adduced before it, decided that nothing was due the 
plaintiff, and that no recovery could be had, and entered judgment for 
the défendant. This court finds that the planitiff is entitled to recover 
its èntire claim. It iâ true that a new :trial is awarded, but upon the 
findings of the court, that the plaintiff is entitled to recover as above 
stated, such new trial will be a matter of form only, and can resuit bvt 
one way. 

Second; The opinion by the majority that thC; amount of plaintiff 's 
recovery should be arrived at upon the same basis that damages are 
awarded for private property taken by the government for public use 
under the Consititution, is morè important than what may be the out- 
come of this particular case. The majority cite Monongahela v. 
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United States, 148 U. S. 312, 13 Siip. Ct. 622, 37 U Ed. 463, Filbin 
Corporation v. United States (D. C.) 265 Fed. 354, National City Bank 
V. United States (D. C.) 275 Fed. 855, and United States v. New 
River Collieries Co. (C. C. A.) 276 Fed. 690. 

I cannot bring myself to believe that the cases referred to, and the 
principles involved in them, bave any application hère. They ail in- 
volve the Jiability of the government for private property taken by it 
for public use, and the measure of its liability, which latter may be 
said to be fairly well settled. Some of the cases apparently express a 
more libéral view than others ; but ail are based upon the gênerai prop- 
osition that a citizen's property can only be acquired by the government 
for public use, upon paymerit^ôf just compen.sation therefor, and what 
is just compensation necessarily dépends upon the facts and circum- 
stances of each particular case. To illustratè: The Monongahela 
River Case, supra, was a condemnation proceedings on the part of the 
government, to çondemn locks in the river, in furtherance of a public 
improvement. In that casé, what may be termed a libéral view of the 
comjjensation to be allowed, is taken, The cases of Filbin Corporation 
V. United States, National City Bank v. United States, and United 
States v. New River Collieries Co., supra, were each cases of property 
taken by the government for its purposes in connectimi with the war, 
under the Lever Act of August 10, 1917 (40 Stat. 276), section 10 of 
which act in terms providecl for the President's taking oVer the prop- 
erty of a citizen, fixin'g the valuation therefor, and, if the same was not 
accepted, then to pay three-fourths of the award, and allow the citi- 
zen to sue for the remainder. Thèse were ail cases of acquisition of 
property by the gbvernment for its own uses. 

We hâve hère no such case. This is not a suit against the govern- 
ment, nor a suit by the government against a citizen, in which is in- 
volved any act or thing done'by the government. The government is 
not a party, nor bound by anything donc in the case. On the contrary, 
it is one in which during his opération of the Baltimore & Ohio 
Railroad, as Director General or Agent charged with the control and 
opération thereof, it was found necessary to use or confiscate certain 
coal belonging to the plaintiff then in course of transit over the rdàd, 
and the suit was brought to recover for the loss sustained. The taking 
or confiscation of such property is usual in the opération of ail rail- 
roads, and the plaintiff is entitled to recover as it would be in any ordi- 
nary case, and his damages and losses are to be ascertained as in any 
other like case; the operator being nlaced in precisely the same position 
that the owners of the road would be, if they had been operating it. 
This is particularly true as to' the measure of damages, as the défend- 
ant, operating the road in behalf of the public, and of the road itself,' 
during the existence of.a great war, should not be placed in a more un- 
favorable position than the owner of the property would be under like 
conditions. This hecomes the more évident because, during the war 
period, vast powers were conferred on the Director General în con- 
nection with the opération of railroads and the sale and transportation 
of coal. The right to confiscate coal, and to fix the price at which the 
same should be paid for, was expressly reserved ; and the whole coal 
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trade was subject at the time to governméntal fuies and régulations, as 
it was only by suflferance of the government, and subject to its régula- 
tions, that the plaintifif could carry on its business at ail. 

The défendant paid the plaintiff what he believed to be his full liabil- 
ity for the coal taken, viz. $79,802.86. The lower court, upon full con- 
sidération of the facts, has determined that there is no further liability 
against the défendant, and my conclusion is that, under the law, the 
District Court's action should be affirmed. 



DIAZ A. et al. v. PATTERSON. 

(Circuit Court of Appeals, Fifth Circuit May 10, 1922.) 

No. 38.35. 

Adverse possession €==>48— Not interrupted by recording of deed by adverse daim- 
ant. 

Mère recording of a deed by one claimant does not interrupt the actual 
possession of an adverse claimant under a: previously recorded title. 

Appeal from the District Court of thç United States for the Canal 
Zone; John W. Hanan, Judge. 

Suit in equity by Domingo Diaz A. and others against Guillermo 
Patterson. Decree for défendant, and complainants appeal. Af- 
firmed. 

Harry P. Gamble and Harry McEnerny, Jr., both of New Orléans, 
La., and William H. Jackson, of New York City, for appellants. 

Wm. C. Macintyre, of Ancon, Canal Zone, and Edwin T. Merrick 
and Ralph J. Schwarz, both of New Orléans, La. (Todd & Macintyre, 
of Cristobal, Canal Zone, and Merrick, Gensler & Schwartz, of New 
Orléans, L,a., on the brief), for appellee. 

Before WALKER, BRYAN and KING, Circuit Judges. 

BRYAN, Circuit Judge. The case is fully stated in 262 Fed. 899, 
upon a former appeal. There a decree in favor of the original plain- 
tifïs and présent appellants was reversed, and the case remanded for 
findings upon the évidence as to possession of the land is dispute. 

Upon the évidence then in the record, and upon additional évidence 
taken since, the trial court has found that the original défendant Pat- 
terson, appellee hère, has been in actual adverse possession for more 
than 30 years, and, further, that appellants hâve never been in pos- 
session of the lands in dispute. The court also finds as a fact that ap- 
pellee established record title. 

Appellants do not assign error upon the finding that record title is 
in appellee, nor is it seriously contended that there was not testimony 
to support the other findings of fact. Some contention is made as to 
the credibility of witnesses for appellants, but the District Judge heard 
the witnesses testify, and also viewed the lands. There is abundant 

Ê=>For other cases see same topic & KEY-NUMBBR in aU Key-Numbered ûlgesta & Indexe* 
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évidence to support the finding o£ fact as to appellee's possession, bat 
no useful purpose would be served by setting it forth. 

The principal argument for reversai of the decree below is upen 
the question of law decided upon the former appeal. It is again ar- 
gued that the mère recording of a deed by one claimant interrupts the 
actual possession of an adverse claimant under a prcviously recorded 
title. We are convinced that this is not the law, and adhère to our 
former opinion. 

The decree is affirmed. 



THE NURTURETON. 

■ pistrlct Court, D. Maryland. May 22, 1922.) 

No. 982. 

Salvage i@=>2l— Denied for services of doubtfui value, where salvor was guilty of 
niisconduct. 

Salvase denied to a twg, Which came alongside a loading steamship, In 
one hold of which a fire had started, and commenced pumpiug water on 
the deck, and which refused to move out of the way for a lire boat; It 
further beiug doubttul whether Its services were of any value. 

In Admiralty. Suit for Salvage by the Chesapeake Lighterage & 
Towing Company, Inc., against the steamship Nurtureton. Decree 
for respondent. 

Harry N. Abercrombie, of Baltimore, Md., for libelant. 
Janney, Stuart & ©ber, of Baltimore, Md., for respondent. 

ROSE, District Judge. The libelant claims salvage in aiding in 
the extinguishment oî a fire which broke out in No. 5 hold of the 
steamship Nurtureton, then engaged in taking on board her cargo, 
which consisted of steel plates, spikes, and wire. Some of the last 
named was wrapped in burlap, and there was somC dunnage in the 
hold, which was separated by steel bulwarks from the other holds. 

The fire was a trifling afïair. It was extinguished in half an hour 
or thereabouts. It did no harm to the ship, although some 40 per cent, 
of a couple of hundred tons of cargo in the hold in question suffered 
some water damage. . Whether the tug was really of any use is, to say 
the least, very doubtfui. It unquestionably got its hose on the steam- 
er's deck, and pumped water through the hose; but whether jhat water 
ever went into the hold is by no means clear. The tug sent nobody on 
board to manage its hose, and according to the testimony of several of 
those on deck the water from it spread itself uselessly over the deck. 

The tug was on the port side of the ship, and from the location of 
the fire in the hold it would hâve been exceedingly difficult, if not im- 
possible, for the short line of hose put on board to hâve reached the 
fire at ail. I find it unnecessary, however, to consider thèse questions 
of fact, for it is not disputed, that the tug refused to move. at the re- 
quest of the commander of the city fire boat, .which arrived a few min- 
utes later. The fire boat, of course, was many times jbetter equipped 
for efficient fighting of the fire than was the tug. The master of the 

<g:s(For otber msea »eç same tppic & lîKY-NUMBER In ttU Key-Numbered Dlgesc» & Indexw 
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tug claims there was plenty of room fof ■Jthe firé boat, without hîs moV- 
ing; but there is no question that the fire boat wànted to get where 
thetug was. The captain of thé tug told the commançler of the fire 
boat that he had gotten there first, and was gciing to' stay there. 

It is at least doubtful whether a private salvor can ever take such a 
stand without forfeiting ail claim to reward. If he tan escajbe such con- 
demftâtion at ail, itwould ohly be when the value of bis services is 
less questionable than in the instant case. 

The libel will be dismissed, with costs, 



P'GONNOR V. UNITED STATES. 

(District Court, D. New Jersey. .Tune IT, 1922.) 

li Intoxlcating liquors ig=;250— Unreported Liquors in place of business prima fade 
subject to seizure. 

Intoxicating liquors, neither reported nor coatained in the owner's 
private dwelling, but in a place of business oyen to tlie publie, were prima 
facie subject to seizure under iSTationalProliibitioli Act, tit. 2, §§ 2.5, S'A. 

2. Searches and setzures <@=:37— Reasonabie searches and seizures not forbldden. 

Reasonable searches and seizures are not forhidden by tlie Fourth 
Ameadmeût to the United States Constitution, and there is no inhibition 
against malcing either without a warrant. 

3. Intoxicating iiquors iS=>249— Prohibition agents hâve authority to seize liquors 

In open place of business without search warrant. 

Agents of the fédéral Prohibition Comiriiasioner, liaving lawfuUy enter- 
ed a place of buslnes.s open to the publie, aiid being made conscious 
through sight and smell of the possession of liquor, and iioting conditions 
evidencing that the liquors were kept in violation of tlie National Prohibi- 
tion Act, had the légal right to seàreh âiîd seize thein without flrst secur- 
ing a search Warrant. ' 

Pétition by Edward J. O'Connor for the return of whiskies taken 
from his place of business by agents of the fédéral Prohibition Com- 
missioner. Pétition denied. 

John A. Coan, of South Amboy, N. J., for petitioner. 
Isaâc Gross, Asst. U. S. Atty., of Jersey City, N. J. 

RELLSTAB, District Judge. The petitioner asks for the return 
of certain whiskies taken from his place of business by two agents of 
the fédéral Prohibition Commissioner. The testimony taken on the 
return of the rule to show cause discloses that, prior to the time the 
Eighteenth Amendment went into effect, the petitioner was a saloon 
keeper, selling intoxicating liquors at 123 Broadway, South Amboy, 
N. J. ; that he remained in possession of the premises thereafter down 
to the time of the seizure; that the premises coritained a bar, chairs, 
and tables, and the usual paraphernalia incident to a liquor saloon, 
and were open to the public; that a short time previous to the seizure 
one of the agents purchased intoxicating liquors on thèse premises, 
which he drank thereon; that, when the agents entered the premises 
on the day in question, they found empty unwashed glasses on the bar, 

^s:3For other case.s see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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still wet and smelling of whisky, and sever'al bottles of whisky (one 
only partly ftUed) in an open safe, located in a small room, called an 
office, leading from the back of the bar ; that the agents took thèse bot- 
tles of whisky from the safe in the présence of the petitioner's son, who 
was in charge of the preniises. The petitioner was subsequently ap- 
prehended, and is now awaiting trial on a criminal information charg- 
ing him with violating the National Prohibition L,aw (41 Stat. 305) in 
respect to the possession of such liquors: The agents seized thèse liq- 
"uors without a search warrant, ànd the petitioner bases his right to 
their return upon the absence of such warrant. 
The National Prohibition Act makes it — 

'•unlawful to hâve or possess any liquor * * * intended for use in violat- 
ing this title [title 2], or whioli has beenso used, and no property rights shall 
exist in any such liquor." Section 25. 

It also déclares that — 

('The possession of liquors by any person not legally permitted under this 
title to possess liquor shall be prima facle évidence that such liquor is kept 
for the purpose of being sold • * * or otherwise disposed of in violation 
of the provisions of this title." Id. § 33, Ist cL 

It also provides that — 

"pjvery person legally permitted under tins title to hâve liquor shall report 
to the Commissioner within ten days after the date when the Eighteenth 
Amendment of the Constitution of the United States goes into eftect, the kind 
and amount of intoxlcating liquors in his possession." Id. § 33, 2d cl. 

[ 1 ] The petitioner adniits that he made no report of the liquors in 
question, as required in the last-quoted provision. As thèse liquors 
were neither reported nor contained in the petitioner's private dwelling, 
but in a place where business of some kind was carried on by him, and 
which place was open to the public, they were prima facie subject to 
seizure. 

The petitioner invokes the Fourth Amendment to the United States 
Constitution, and cites Weeks v. United States, 232 U. S. 383, 34 Sup. 
Ct. 341, 58 h. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, Sil- 
verthorne Lumber Co. v. United States, 251 U. S. 385, 40 Sup. Ct. 182, 
64 L. Ed. 319, and Amos v. United States, 255 U. S. 313, 41 Sup. Ct. 
266, 65 L. Ed. 654, in support of his contention that thèse liquors were 
illegally taken. But neither this amendment nor the cited cases are 
applicable to the facts of this case. 

As to the amendment : It reads : 

"The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affir- 
mation, and particularly describing the place to be searched, and the persons 
or things to be seized." 

It is to be construed in conformity with the basic principles of the 
common law, which were familiarly known to the framers of the 
Constitution. Kansas v. Colorado, 206 U. S. 46, 94-95, 27 Sup. Ct. 
655, 51 L,. Ed. 956, and cases cited. Mr. Story, in his excellent work 
on the Constitution (5th Ed., § 1902, p. 648), with référence to this 
amendment, says : 
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"It is little more than the affirinance of a great constitutional doctrine of 
the common law." 

The use of writs of assistance by the British government in the 
American colonies just prior to the Révolution, empowering revenue 
ofScers, at feheir discrétion, to search suspected places for smuggled 
goods, following on the heels of the use of gênerai warrants in political 
matters in the mother country, were productive of intense indigna- 
tion among the colonists, and no doubt contributed to the exciting 
causes which led to the Révolution and the incorporation of this par- 
ticular amendment into theorganic law of the land. See Story on Con- 
stitution, supra; Boyd v. United States, 116 U. S; 616, 625, 6 Sup. Ct. 
524, 29 L. Ed. 746; Weeks v. United States, 232 U. S. 383, 34 Sup. 
Ct. 341, 58 L. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177. 

[2] It is to be noted that this amendment has a dual purpose : First, 
the forbidding of unreasonable searches and seizures; and, second, 
the specifying of certain particulars to be observed before issuing war- 
rants. Reasonable searches and seizures are not forbidden. Boyd v. 
United. States, supra, 116 U. S. pp. 623, 624, 641, 6 Sup. Ct. 524, 29 L. 
Ed. 746; Haywood v. United States (C. C. A. 7) 268 Fed. 795, 803; 
United States v. Bookbinder (D. C.) 278 Fed. 216, 218.. And there is 
no inhibition of making either without a warrant. Kathriner v. United 
States (C. C. A. 9) 276 Fed. 808; United States v. Snyder (D. C.) 278 
Fed. 650, The right to arrest a person or thing offending against the 
law, without written warrant, under certain circumstances, long pre- 
existed the causes which led to the judicial condemnation of arrest on 
vvafi-ants wbich fàiled to particularly describe the person or thing to 
be apprehénded. This right was not drawn into question by such con- 
demnation (Iii re John Wilkes, 19 Howell's State Trials, 981, 988; 
Dryden Leach v. Money, Id. 1001, 1026; Entick v. Carrington, Id. 
1029; Wilkes v. Wood, Id. 1153), and continues unaffected by thè 
prohibition and restrictions embodied in the Fourth Amendment or 
other parts of the United States Constitution (United States v. Welsh 
[D. C] 247 Fed. 239; Ex parte Harvell [D. C] 267 Fed. 997; United 
States V. Bofkowski [D. C] -268 Fed. 408 ; United States v. Kraus [D'. 
C.] 27QFed. 578, 582 ; Kathriner v. United States [C. C. A. 9] 276 
Fed. 808; Elrod v. Moss [C. C. A. 4] 278 Fed. 123; United States v. 
Bateman [D.C] 278 Fed. 231 ; United States v. Snyder [D. C] 278 
Fed. 650; Iii re Mobile [D. C:l 278 Fed. 949). 

As to the cases cited by petitioner : In Weeks v. United States, 232 
U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 191 5B, 834, Ann. 
Cas. 191SC, 1177, and Amos v. United States, 255 U. S. 313, 41 Sup. 
Ct. 266, 65 L. Ed. 654, the défendants' respective homes were entered 
and searched, and certain of their properties (relevant évidence on 
the charges against them) seized, without a search warrant. Thèse 
respective properties were subsequently used as évidence against them 
-in a trial which resulted in their conviction. In Silverthorne Lumber 
Cq. v. United States, 251 U. S. 385, 40 Sup. Ct. 182 (64 E.Ed. 319), 
the défendants had been adjudged in eontemptfor refusing to obey an 
order. of court "to, produce [certain] books and documents of the Com- 
pany before the grand jury to be used in regard to alleged violation of 
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the statutes of the United States" by the said défendants. See 251 U. 
S. at page 390, 40 Sup. Ct. 182, 64 L. Ed. 319. Knowledge of the con- 
tents of thèse books and documents had been obtained by the United 
States attomey while in his possession through an illégal seizure 
thereof. 

Thèse cases are of a différent type than the instant case. In the 
Weeks and Amos Cases, the seizures vvere made in the défendants' 
private dwellings. In the Weeks and Silverthorne Cases private books 
and papers were seized for the purpose of évidence only. In the in- 
stant case the things séized, in the circumstancés in which they were 
found, were contraband, stripped of any private rights therein. In 
this respect, the property seized was of an entirely différent character 
from that involved in the three cases last mentioned. 

The books and documents in the Weeks and Silverthorne Cases were 
not forfeitable to the government. If they had bfeen legally seized, 
the government would hâve been entitled to only the temporary posses- 
sion thereof, and that only for evidential purposes. And the liquors 
in the Amos Case, having been seized in the private dwelling of the 
défendant, without warrant, presumptively continued in his private 
ownership. Not so, however, as to the liquors seized in the instant 
case. They, by reason of their possession not having been reported as 
required by law, their location in a place other than a private dwelling, 
and the circumstancés in which they were found, as before narrated, 
were forfeited to the government (United States v. Rykowski [D. C] 
267 Fed. 866; United States v. Fenton [D. C] 268 Fed. 221; United 
States v. O'Dowd, 273 Fed. 600, 602; Elrod v. Moss [C. C. A. 41 278 
Fed. 123) — were liable to seizure, and on the order of the court subject 
to be impounded or destroyed (National Prohibition Act, tit. 2, §§ 26, 
27). 

[3] The agents who took thèse liquors were not trespassers; they 
were officers of the law, charged with the duty of investigating viola- 
tions of the act. Title 2, § 2. In the performance of this duty, they 
had al! the power and protection — 

"which is conferred by law for the enforeement of exlsting laws relating to 
the manufacture or sale of intoxicating liquors under the law of the United 
States." Id. § 28. 

As such officers they had the right, without a written warrant, to 
arrest any person committing a crime in their présence (Blackstone's 
Comm. book IV, p. 292 ; 1 Bishop Crim. Proc. §§ 166-171, 182-184), 
and to seize and retain the évidence of the commission of such crime 
for use in the subséquent prosecution of the ofïender. They would 
also hâve a right to seize liquor unlawfully possessed and hold it for 
subséquent disposition by the court. As noted, the premises in ques- 
tion were not occupied and used as a dwelling only, but as a business 
place open to the public, and therefore were not within the exception 
of section 25 of title 2 of the National Prohibition Act, and the prohibi-, 
tion agents had a légal right to enter thereon. Having lawfuUy en- 
tered, and being made conscious, through sight and smell, of the pos- 
session of the liquors, and noting conditions evidencing that the liquors. 
vvere kept in violation of the National Prohibition Act, they had the 
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légal right to seize them without first securing a search warrant. 
United States v. Borkowski (D. C.) 268 Fed. 408; Kathriner v. United 
States (C. C. A. 9), 276 Fed. 808; United States v. Bateman (D. C.) 
278 Fed. 231; United ' States v. Snyder (D. G.) 278 Fed. 650; In re 
Mobile (D. C.) 278 Fed. 949. 

Tlie pétition for the return of the liquors is denied. 



CHEW V. NICHOLSON et al. 

(District Court, D. Delaware. May 18, 1922.) 
No. 66, 

1. Domicilç <@=35— Confinement of insane person in anpther state held not to 

effect change of domicile. 

Décèdent, as were her parents, was boni in Dèlaware, where she resided 
until 22 years of âge, when she became incurably insane, and, there being 
no state asylum in Dèlaware, was plaCed by lier mother in an asylum in 
Philadelphia. Her mother renioved to Philadelphia and resided there tôt 
12 years, when she returned to Dèlaware and remained jintil her deatli. 
After decedent's couiniitment, her mother, on her own application, wus 
appointed by' thé Dèlaware court trustée of her person and estate, con- 
sisting of property in Delavvare, and after the mother's death a sncce.ssor 
trustée was appointed. Neither ever took any steps to change the domicile 
of décèdent. Held that, though she had no ueur relatives residing m 
Dèlaware for màny years -before her death, her domicile continued in 
that state. 

2. Domicile <s=>4(l)— Résidence alone will not effect change of domicile. 

Résidence alone, however long continued, will not etïect a change 
of domicile. 

3. Domicile (SS34(I)— Insane adult cannot change domicile. 

One who, after attalning majority, becomes nientally incompétent to 
change his domicile, retains the domicile wliicli he liad when lie became 
insane. 

4. Domicile <s=94(l)— Trustée of insane person cannot change state of his 

domicile. 

The trustée or conimittee of an insane adult is \yithout power to change 
his domicile to another state. 

At L,aw. Action by Emily Cleland Townsend Chew against John R. 
Nicholson and George Lodge, administrators of the estate of Hannah 
Ann Cleland, deceased. Trial to court, and judgment for plaintifï. 

John R. Nicholson, of Wilmington, Del., for plaintiff. 
Herbert H. Ward and George L,odge, both of Wilmington, Del., for 
défendants. 

MORRIS, District Judge. This suit at law, wherein Emily Cleland 
Townsend Chew, a citizen and rcsident of the state of New York, is 
plaintiff, and the administrators of Hannah Ann Cleland, deceased, 
are défendants, is for the recovery of a distributive share of decedent's 
estate, and was tried to the court without a jury upon an agreed state 
of facts. The défendants, are citizénfe and résidents of the state of 
Dèlaware, and were appointed the administrators of décèdent by a 

^siaFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Delaware court. A net balance of $59,068.11 remains in their hands for 
distribution. The décèdent died intestate, unmarried, and witliout is- 
sue. Those entitled to decedent's estate as her next of kin are her five 
nephews and nièces, of whom plaintifï is the daughter of one sister, and 
the remaining four are children of anotlier sister of the décèdent. The 
laws of the state of Delaware provide for distribution per stirpes, while 
the laws of the state of Pennsylvania provide for a per xapita distri- 
bution among nephews and nièces. Plaintiff, contending that at the 
time of decedent's death her' domicile was in this state, claims to be en- 
titled to the one-half part of the net estate, and by this suit seeks judg- 
ment therefor. The remaining nephews and nièces, contending that 
décèdent was domiciled in Pennsylvania, hâve made demand upon the 
administrators for a per caplta ■ distribution. Consequently the f unda- 
mental question, and the one upon which the amount of the judgment 
to which plaintiff is entitled dépends, is: Where was decedent's 
domicile at the tirrie of her death? 

[1] The décèdent was born in Delaware on September 30, 1835) and 
died on March 2, 1920, at Philadelphia, in the Pennsylvania Asylum for 
the Insane, Kirkbride's, where she had been confined since 1860. Her 
parents, Nelson Cleland and Ann C. Cleland, were natives of Delaware, 
who died and were buried in that state. Nelson Cleland died in 1854 
and Ann C. in 1889. Except when attending a "finishing school" in 
Philadelphia, the décèdent lived continuously in Delaware from the 
time of her hirth until some time in 1857, at which time she was 22 
years of âge. In that year Ann C, Cleland, her mother, took- décèdent 
ând decedent's two sisters to Brooklyn, in the state of New York, and 
there remained until the spring of 1860. On November 3, 1857, dé- 
cèdent was placed by her mother in the Pennsylvania Asylum for the 
Insane, Kirkbride's. The records of the asylum state that the rési- 
dence of décèdent at the time of her admission was Delaware, and that 
the nature of her illness was monomania. The asylum records do not 
show the duration of her confinement nor the date of her discharge, 
but in July, 1859, décèdent was placed by her mother in Bloomingdale 
Hospital for the Insane in the state of New York. The records of 
the latter institution state that décèdent was born in Wilmington, Del., 
that her place of résidence was Brooklyn, and that her illness had been 
of two years duration. She was discharged from Bloomingdale, not 
improved, May 25, 1860. 

Thereafter Ann C. Cleland, accompanied by the décèdent, returned 
to Wilmington, and on August 29, 1860, again placed décèdent in Kirk- 
bride's where she remained continuously thereafter until her death. 
At the time of her admission the physicians pronounced her form of 
insanity to be dementia prœcox, a form of insanity considered to be 
incurable. On September 28, 1860, Ann C. Cleland presented to the 
Chancellor of the state of Delaware her pétition, praying that a com- 
mission in the nature of a writ de lunatico inquirendo issue, directed 
to the sheritï of New Castle county, to inquire of the lunacy of the 
décèdent. The writ was issued and executed. It was found by the 
inquisition that at the time of taking the inquisition décèdent "is a lu- 
natic, and does not enjoy lucid intervais, so that she is not sufficient 
281 F.— 26 
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for the govemment cf. herself and the management of her * * * 
estate, and that she, the said Hannah A. Cleland, hath been in the 
same state of lunacy from about the month of September, 1857." Up- 
on the return of the'writ Ann C. Cleland was, on November 5, 1860, 
appointed by the Chancellor "trustée to take charge of the person and 
management of the estate" of décèdent. On September 22, 1884, 
Joseph L. Carpenter, a résident of. Delaware, was, on the pétition of 
Ann C. Cleland, appointed by the Chancellor of Delaware trustée of the 
proceeds of sale of decedent's interest in certain Delaware real estate. 

Upon placing décèdent in Kirkbride's in 1860, Ann. C. Cleland leas- 
ed a house in Philadelphia, where she lived for about five years. She 
then moved to another house in the same city, àiîd kept house with her 
daughter, Mrs. Townsend, and the latter's husband, until some time 
after the month of October, 1872, when, Mr. Townsend having failed 
in business, Ann C. Cleland, accompanied by the Townsend family, re- 
tumed to Wilmington, where, in 1875, Mrs. Townsend died. Mr. 
Townsend then moved to Mississippi. Mrs. Cleland continued to live in 
Wilmington until 1889, the year of her death. By her will, dated July, 
8, 1886, wherein she describes herself as of Wilmington, Del., she 
divided her estate among her three children, or their descendants, and 
certain grandchildren. She named Joseph L,. Carpenter and Joseph L. 
Carpenter, Jr., résidents of Wilmington, trustées thereunder and execu- 
tors thereof. Equitable Trust Company was substituted as trustée in 
December, 1889. Upon the decease of Mrs. Cleland, the Equitable 
Trust Company, a Delaware corporation, was appointed by the Chan- 
cellor of the State of Delaware trustée of the person and estate of the 
décèdent, and thereafter continued to furnish the money necessary for 
her maintenance and comfort at Kirkbride's. The accounts of the trus- 
tée were regularly passed. 

After the death of her mother, décèdent had no near relatives^ re- 
siding in Delaware. Her surviving sister, a résident of New Jersey, 
died in 1895. Her nephews and nièces réside in New York, New 
Jersey, Massachusetts, and California. During the latter portion of 
the time that Mrs. Cleland was in Philadelphia, the décèdent, as one 
of the symptoms of her insanity, manifested an aversion to her mother.. 
As a conséquence a friend of Mrs. Cleland, a Mrs. Hutchinson, of 
Philadelphia, visited the décèdent for and instead of Mrs. Cleland. Dé- 
cèdent was buried in the Cleland burial lot in Wilmington. In the 
year 1860 the décèdent, as tenant in common with her sisters, was 
seised in fee of real estate in the state of Delaware of the value of 
about $75,000, and continued so seised until the year 1918, when the 
greater portion thereof was sold by order of the Chancellor. Décèdent 
did not at any time own any property in the state of Pennsylvania. 

From tlie foregoing facts it is obvious that the decedent's domicile 
of origin was in the state of Delaware, and that, she having remained 
in this state after she became sui juris, her domicile of origin became 
also her domicile of choice. The choice of one domicile does not, of 
coursé, bar a subséquent choice of a différent domicile ; but décèdent 
having in 1857, while domiciled in Delaware, become a lunatic without 
lucid intervais, she was thereafter without power by her own will or 
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act to change her domicile, for she then lacked the mental capacity of 
exercising either choice or intention, twin éléments essential to a change 
of domicile. The question, then, is whether, independent of her own 
will, her domicile was changed for her f rom Delaware to Pennsylvania 
by some person or persons having the power and authority so to do. 
The burden of proving such change rests upon the party alleging it. 
Commonwealth v. Kemochan, 129 \'a. 405, 106 S. E. 367, 369. The 
only persons exercising or purporting to exercise any control over the 
person of the décèdent from the beginning of her insanity until her 
death were her mother and her trustées, appointed by the Chancelier 
of the State of Delaware. Consequently, under the facts of this case, 
such authority, if it existed at ail, must hâve resided in the mother or 
in the trustées. Did the mother hâve such power, and, if she had, did 
she exercise it? It was held in Lamar v. Micou, 112 U. S. 452, 470. 
5 Sup. et. 221, 229 (28 L. Ed. 751). that— 

"As infants hâve the domicile of their father. he may change their domicile 
by changing his own ; and after hls death the mother, wliile she i'emains a 
widow. may likewise, by changing her domicile, change the domicile of the in- 
fants ; the domicile of the children, in either case, foUowing the independent 
doDïicile of their parent." 

And (112 U. S. at page 471, 5 Sup. Ct. 230, 28 L. Ed. 751) it was 
further said that — 

"The father, and after his death the wldowed mother, being the naturat 
guardian, and the person from whom the ward dérives his domicile, may 
change that domicile." 

It has likewise been held that, where an infant is of unsound mind 
and remains continuously so, the incapacity of minority continues, so 
as to confer on the father the right of choice in the matter of the domi- 
cile of the child, and that the father's change of domicile effects a 
change in the child's domicile. Sharpe v. Crispin, L,. R. 1 Prob. & 
Div. 611; Wharton's Conflict of Laws, § 53. 

I hâve found no authority which extends, beyond the limits enun- 
ciated in the foregoing cases, the power of a parent or natural guardian 
to change an adult child's national or quasi national domicile. If such 
be indeed the boundary of power of a parCnt or natural guardian with 
respect to thè matter in hand, then manifestly the mother was with- 
out authority in 1860 (prior to which time decedent's domicile was 
unquestionably in Delaware) to change decedent's domicile f roiti 
Delaware to Pennsylvania ; for guardianship by nature continued at 
common law only until the full âge of 21 (Mauro v. Ritchie, Fed. Cas. 
No. 9,312), and has not in this country been carried beyond that âge, 
unless it bè so in légal effect. where the child at maturity is non com- 
pos mentis. The décèdent, however, arrived at the full âge of 21 in 
the year 1856, fully compétent, and then became sui jûris. 

But assuming, without deciding, that in 1860 the mother hàd poWer 
to change decedent's domicile, yet the only things then or subsequently 
done by her, having any bearing at ail upon the question of whether 
that do:micile was changed, were the placing of décèdent in an asylum 
in Pennsylvania and the résidence of the mother for soine years there- 
af ter in the city of Philadelphia. In that year and for many years 
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thereaf ter tHè State 6f Delaware was without state hospitals for the 
insane, other than the county almshouses. Chapter 553, vol. 18, Laws 
of Delaware, and chapter 57, vol. 14, Laws of Delaware. Furthér- 
rtiore, any presumption that might arise from the act df the mother in 
placing the décèdent in a Pennsylvania asyliim, to the effect that she, 
knowing the incurable nature of décèdent' snialady,intended thereby 
tô bring àbout a change of decedent's domicile, is, I think, more than 
overcome by the mother's subséquent application to the Chancellor of 
thfe State of Delaware to appoint a trustée, not only of the estate of 
décèdent, but also to take charge of her person. The résidence of the 
décèdent was not then in Delaware, and if her domicile was not in 
Delaware, it is difficult to conceive upon what theory or principle the 
njiother could ask the Chancellor to appoint a trustée to take charge of 
a person résident and domiciled out of his jurisdiction. Moreover, the 
mother accepted the appointment sought, and continued to exercise the 
powers conferred upon her, until her death in 1889, without there- 
after doing any act looking to a change of decedent's domicile. 

[2] If it be suggested that decedent's domicile was not changed 
merely by the act of the mother in placing the décèdent in the Pennsyl- 
vania. asylum, but by that act and the continued résidence or confine- 
ment of the décèdent within that asylnni, such suggestion would, I 
think, be completely answered by the well-established principle of law 
that résidence alone, however long continued, will not elïect a change 
of domicile. Pickering v. Winch, 48 Or. 500, 87 Pac. 763, 9 h. R. A. 
(N. S.) 1159, 1164; Hayward v. Hayward, 65 Ind. App. 440, 115 N. 
E; '966, 116 N. E. 746. Intent or animus is likewise necessarv. 
Mitchell v. United States, 21 Wall. 350, 22 L. Ed. 584; Sumrall's Com- 
mjttee v. Commonwealth, 162 Ky. 658, 172 S. W. 1057. 

Still again, if it be contended that the mother, by her résidence in 
Philadelphia for a number of years following the placing of décèdent 
in the Pennsylvania asylum, thereby changed her own domicile and 
that the domicile of décèdent, who was then incompétent, changed with 
that of her mother, I think this contention cannot prevail, hecause, as I 
view the facts set forth in the case stated, they are not sufficient to 
show that the mother's domicile was at any time changed from Dela- 
ware to Pennsylvania. Consequently I am of the opinion that, assum- 
ing (but not deciding) that the mother in her capacity of surviving 
parent had power to change decedent's domicile from the state of Dela- 
ware to the state of Pennsylvania, she did not at any time exercise that 
power. 

[3, 4] Did decedent's trustées hâve the power so to change dece- 
dent's domicile, and, if so, was such power exercised by them, or any 
of them? It has been held by many authorities that the domicile of one 
who, after attaining majority, becomes mentally incompétent to change 
his domicile, retains the domicile which he had when he became in- 
sane. In Minor's Conflict of Laws, p. 109, the law is stated thus : 

"The question remains: Wliat is tbe loeality of the lunatic's domicile when 
he is bimself too insane to choose one? Shall the guardian or committee hâve 
power to change it, or must it remain unalterably where it was when the 
disabilîty was flrst ineurred? This case is closely analogous to that of the 
guardian's power to change an infant ward'a domicile, ah-eady discu.ssed. Aï 
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to the lunatic's muiiiciiial domicile, it seems tliat tlie guardian hns'the power, 
but not so with respect to his national or quasi national domicile. Ilis latter 
domicile will remain uncliansed. ]'Cf;ardless ot the place of his actual rési- 
dence. He will retain the domicile lie ixj.ssessed hefore lie became insane 
upon the principle that a domicile once acquired is retained until another is 
gained." 

Wliarton's Conflict of Laws says : 

"Whether a domicile acquired wlien saue can lie devested by a guardian 
of the ward after the lattei- bas become insane niay be doubted. It has been 
denied in Maine, but affirnied in Vernnint and Massaclnisetts. The course, how- 
ever, in order tô work a clianfîe of domicile, is for the suardian to obtain an 
order of the proper court approving of it. l'nless this be done, it should re- 
quire strong proof of the expediency and liona fides of the change to subse- 
quently siistain it. * * * Tbe doniicile of one who, after attaining ma- 
jority, becomes mentally incompétent to change his or her domicile, remains 
where it was estàblished at the time such incompetency supervenedj unless It 
is changea by husband or guardian." 

Mr. Dicey, in his work of the same title (2d Ed., p. 149), expresses 
the f oUowing views : 

"There are two views as to the position of a lunatie wlien imder control. 
The first is that he retains the domicile which he possessed at the time he 
became insane, or, more strictiy, when he began to be legally treated as in- 
sane. This is the Sound view, and is favorcd by the l'jnglish cases on the sub- 
ject. If this view be correct, the lunatlc' under confinement is in the same po- 
sition as a prlsoner. He éânnot exercise choice or will. He cannot, there- 
fore, acquire a domicile. Hence he retalns his existing domicile. D., for ex- 
ample, is an Englishman, who becomes lunatie, and is under eontrol. He is 
taken to Scotlànd, and placed in a Scotch asylum. He remains there until 
his death. He retalns, on thiâ view, his English domicile. The time in the 
asylum counts fojr nothing. 

"The second view is that a lunatie is a^ person not sni juris, who stands in 
somewhat the same relation to his committee as a cbild to his father, and 
that, therefore, his domicile can be fixed by his committee. This view la fa- 
vored by some American cases, but is open to ob.1ection. in the case of father 
and child, the Infaixt's domicile follows that of the father; but a father can- 
not give his son a domicile apart from his own. In the case of a committee 
and a lunatie, it appears to be maintained, not that a lunatic's domicile fol- 
lows that of the committee, but that it can be fixed by tbe committee. or, in 
effect, that a eomm-ittee has greater power over the domicile of a lunatie than 
a father over that of his son. If the position of a committee be eompared to 
that of a guardian, then it must be remarked that the power of a guardian 
to change a ward's domicile is itself doubtful. On the whole, the flrst view 
appears to be (at least under ordinary circumstances) the right one. The 
second arises from a confusion between the power to change a lunatic's rési- 
dence and the right to change his domicile." 

In Sumrall's Committee v. Commonwealth, 162 Ky. 658, 172 S. W. 
1057, it was held that a guardian or committee was without power to 
change the domicile of the ward from Kentucky to another state. In 
Pittsfield V. Détroit, 53 Me. 442, it was held that an insane person, 
sent by the officers of his town to an insane hospital as a patient, did 
not thereby lose his résidence and home before estàblished in the town. 
Town of Freeport v. Supervisors of Stephenson County, 41 111. 495, 
holds that the confinement of a lunatie in an asylum does not change 
his résidence. The courts of Alabama are in accord with the principle 
of thèse cases. Daniel v. Hill, 52 Ala. 430, 435. In Commonwealth v. 
Kernochan, 129 Va. 407, 106 S. E. 367, it was ruled that a guardian 
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or committee, other than one occupying the position of a parent, has 
no power to change his ward's domicile from one state to another. 
In Hayward v. Hayward, 65 Ind. App. 440, 115 N. E. 966, a well- 
considered case, it was held that, where deceased was mentally in- 
compétent, the mother of her next of kin, being no blood relative of 
deceased and not appointed guardian, could not change deceased's domi- 
cile from Kentucky to Indiana, so as to change laws of succession, and 
that such change of domicile may be made by a guardian only under 
an order of court. 

The trustées of Hannah Ann Cleland did not obtain an order of the 
Chancellor authorizing them to change her domicile from Delaware to 
Pennsylvania. The Suprême Court in Lamar v. Micou, 112 U. S: 452, 
5 Sup. Ct. 221, 28X. Ed. 751, found it to be generally held that a 
guardian appointed in the state of the domicile of the ward has the 
power of changing the ward's domicile from one county to another 
within the same state and under the same law, but doubted the power 
of the guardian to change the ward's domicile to another state. Ander- 
sen V. Estate of Anderson, 42 Vt. 350, 1 Am. Rep. 334, and Holyoke 
V. Haskins; 5 Pick. (Mass.) 20, 16 Am. Dec. 372, frequently cited as 
affirming the right of a trustée or guardian to change the domicile of 
a ward,, (io not deal with, national or quasi national domicile, but merely 
with removal from one district or county to another in the same state. 

The défendants rely largely upon In re Robitaille, 78 Mise. Rep. 108, 
138 N. Y. Supp. 391. In that case it was found that Robitaille, before 
becoming insane, had decided to leave New York and return to Can- 
adaj his domicile of origin, and that, his sudden insanity prevented his 
carrying that intention into efifect. His committee removed him to 
Canada, wherè he died. H was held that at his death he was domiciled 
in Canada,: But, in view of the fact that prior to his insanity Robitaille 
had f ormed the intent to return to Canada, this case does not hold that 
thé anifhas'riecessary to a change of domicile may he stjpplied by the 
cpnjmitteje or trustée of an insane person. On the çohtrary, the thing 
deejded was that, if the insane person has f ormed the intent, the f ac- 
tum rtlay be supplied by the committee. Hence this case is not of ma- 
terial àssiâtance in decidinê the case at bar. 

In view of the foregoing autHorities and others of like purport, and 
in view of tlie absence of authorities, deciding that a trustée of an in- 
sane person mayas such change the légal domicile of such person from 
the state in which the trustée is appointed and to which his légal au^ 
thority is confined to another state, I arn of the opinion that the trus- 
tées of decedept were wit'hpvi,t th^t power. I am likewise of the opinion 
that, evén assuming power ^o to change décèdent 's domicile resided in 
the trustées, such power was not exercised. True, the mother of dé- 
cèdent was her first trustée ; bvit as trustée the ippther had no greater 
or other pOwers than if she had been a stranger in blood. The powers 
and ^ptSîpf the rnother as surviving parent of décèdent hâve been 
hereinbefore considered. , As trustée she did no act indicating an in- 
tent tp change decedent's domicile. 

The s.uçceçding trustée was a corporation. Changing the domicile 
of décident; frotp Dçlaware to Pennsylvania would hâve been a mat- 
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ter of importance. If is not to he presumed that a corporaté trustée 
would attempt to bring about such a change in its ward's status with- 
out action by its. board of directors. There is no évidence that the 
corporaté trustée or its board of directors ever considered the matter 
or intended to çfïect a change in decedent's domicile. Its act in per- 
mitting the décèdent to remain in the asylum in which she was at the 
time of its appointment as her trustée is, I think, far froin sufificient to 
bring about a change in decedent's domicile, or even to indicate an 
intent on the part of the trustée that such change should be made. 
In fact, I think that évidence of an intent on the part of the mother 
or on the part of the trustées to change decedent's domicile f rom 'Del- 
avirare to Pennsylvania is wholly wanting. 

For the foregoing reasons, I am of the opinion arid find that de- 
cedent's domicile at the time of her death was in the state of E)elaware, 
and not in the state of Pennsylvania. 

Judgment for plaintiff, in accordance with this finding and the case 
stated. 



FRICK et al. v. WEBB, Atty. Gen., et al. 

(District Court, N. D. Callfomia, S. 0. May 23, 1922.) 
No. 694. 

1. Allens <s=3lO— Ownership of stock In land corporation Is "ownership of interest 

in land." 

Ownership by a Japanese subject, who is inéligible to citizenship, of 
stock in a farm corporation, whicli owned agricultural land, held "owner- 
stiip of an interest in the land," within Alien Land Law, Cal. 1920, § 2, 
and sucli interest held subject to escheat, througb proceedings under sec- 
tions 7 and 8 of the law. 

[Ed. Note. — For other définitions, see Words and Phrases, Elrst and 
Second Séries, Ownership.] 

2. Allens <s=:3lO, 13— California Allen Land Law held constitutional and valid. 

California Alien Land Law of 1920, prohibiting ownei-ship of land in 
the state by any alien not eligible to citizenship, except to the extent 
and for the purpose prescribed in any treaty between the United States 
and the nation of which such alien is a citizen or sub.1ect, held not in 
violation of the Constitution of the United States, or of the treaty between 
Japan and the United States. 

In Equity. Suit by Raymond L. Frick and N. Satow against U. S. 
Webb, as Attorney General of the State of California, and another. 
On motion for preliminary injunction. Denied. 

Albert H. Elliot and Guy G. Calden, both of San Francisco, Cal., 
for plaintiiïs. 

U. S. Webb, Atty. Gen., of California, and Frank English, Deputy 
Atty. Gen., of California, for défendants. 

Before MORROW, Circuit Judge, and DOOLING and SAW- 
TELLE, District Judges. 

^=For other cases see same topio & KBY-NUMËER in 'ail Key-Numbered Digests & Indexes 
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MORROW, Circuit Judge. Tlie California Alien Land Law of 1920 
(Statutes of California 1921, p. Ixxxiii) provides in section 2; 

"AU aliens other than tliose mciitioned in section 1 of this act [that is fo 
say, ail aliens inéligible ro citizensl^lp] may acquire, possess, ' enjoy and 
transf er real property, or any inteiest therein, in this state, in the manner 
and to the estent and for tlie purpose prescribed by any treaty now existins 
between the govemment of the United States and the nation or country of 
which such alien is a citizen or subject, and not Othenmsé." 

It is alîeged in the complaint that Satow is a subject of the emperor 
of Japan, born in the empire of Japan, of Japanese parents, and is 
alsô a résident of California. SalBw is an alien, and he is inéligible 
to citizenship under the laws of the United States. He is therefore one 
of the aliens who may not acquire, possess, enjoy, and transfer real 
properfyi-or any interest therein, in this state, unless it is so provided 
in the treaty between this country and Japan. Our attention has not 
been called to any provision in the treaty between this country and 
Japan providing that such an alien may acquire, possess, enjoy, and 
transfer real property, or any interest therein, in this state, other than 
to lease land for residential or commercial purposes. 

[1] The remaining material question is: 

"Is the ownership of 28 shares of the capital stocli of the Merced Farm 
Company, a corporation organiKed under the law^ of the state of California 
for agrieultural purposes, such an interest in l'eal property as to bring him 
within the prohibitory provisions of this act?" 

' it is alleged that said Merced Farm Company is a domestic cor- 
poration, authorized by its articles of incorporation to acquire, possess, 
erljoy, and convey agricultura:l land, and that the corporation is in fac'' 
thei Qwner of approximately 2,200 acres of agricultural land situated 
in the county of Merced in this state. The land is not for leasing for 
residential or commercial purposes. We think thé ownership of stock 
in such a corporation would be an interest in real property, which would 
bring the alien owner of such stock (who is inéligible to citizenship) 
within the prohibitory provisions of the act, and- that under section 2 
of th^ act the Attorney General is authorized by sections 7 and 8 of the 
act to institute proceedings to hâve the escheat of such interest in real 
property in the manner provided by section 474 of the Political Code 
of this state, and that such proceedings would not be in violation of the 
treaty between the United States and Japan (37 Stat. 1.S04) or the Four- 
teenth Amendment of the Constitution of the United States. 

SAWTELLE, District Judge. [2] It is the unanimous opinion of 
this court that the plaintiffs herein are not entitled to injunctive re- 
lief and that their application for a temporary injunction should be 
denied ; that the California statute hère involved violâtes no provision 
of the Constitution of the United States, nor does it conflict with any 
provision or stipulation of the treaty between Japan and the United 
States. 

We are entirely satisfied with the décision of the court in the récent 
cases of Terrace v. Thompson (D. C.) 274 Fed. 841, Porterfield v. 
Webb, Attorney General, et al. (D. C.) 279 Fed. 1 14, and O'Brien v,' 
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Webb, Attorney General, et al. (D. C.) 279 Fed. 117, and believe the 
opinion in each of those cases is sound law and corrèctly interprets 
those provisions of the constitution and treaty hère involved. 

Plaintiffs' application for a temporary injunction vvill be denied, arid 
an order will be entered accordingly. 

MORROW, Circuit Judge, and DOOLING, District Judge, concur. 
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Petftion ofCREW TRANSP. CORPORATION. 

Pistrict Court, E. D. New York. November 38, 1919.) 

Collision ©=367— Circlimstantial évidence held insufficient to establish collision. 

Circumstantial évidence held insufficient to establisli the'fact of a colli- 
sion between a tug, helping to dock a steamer, and au air barge lying 
beside a steamsliip, wliic-li moved agaiust the ship, ov^J^turning a scafifold- 
ing, and causing the death of one working thereon. 

In Admiralty. Pétition of the Crew Transportation ,Company, own- 
er of the steam tug Neponset, for limitation of liability. Tug held not 
liable for damage daim. 

Decree affirmed. See 281 Fed. 410. 

Foley & Martin, of New York City, for petitioner. 
Macklin, Brown, Purdy & Van Wyck, of New York City, for re- 
spondents. 

GARVIN, District Judge. This libel and pétition of Crew Trans- 
portation Corporation, owner of the steam tug Neponset, Js brought to 
obtain an adjudication that neither the petitioner nor the tug are lia- 
ble for the death of John Labate, or, if it be held that they are/or either 
of them is, liable, to limit liability, to the amourit of the value of the 
interest of the petitioner in the steam tug. , '; 

On February 10, 1919, Labate w^s .engaged in chipping rust from 
a steamship which lay in a slip at the Robbins.dry dock in Brooklyn, 
N. Y. He stood on a scaffold whicli was between the steamship and 
an air barge, which supplied air for the workrnen on the scaffold to 
opérate their chipping or sdaling appàratus: Thé scaffold' suddenly 
turned over. Labate was thrown off between the barge and the ship, 
and was killed. It is claimed on behalf of décèdent tha't'tnè accident 
was caused by the steam tug Neponset colliding with the air barge, 
which was stationary, and forcing it against and thereby overturning 
the scaffold. 

The Neponset was helping to dock a steamer in the slip în question. 
No one saw any collision, nor indeed observed the Neponset at ail until 
after the accident. Nicolo, a fellow workman, felt a shock and heard a 
crash, but did not see the Neponset until after — just how long it is 
difficult to détermine — the scaffold was overturned. The engineer of 
the air barge, the only other witness for the décèdent, did not see the 

<5::;3For other ca.ses see same topic & KEY-NUMBER in aU Key-Numbered Digesta & Indexes 
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Neporisçt until about 10 minutes after the accident. ,0n the other hand, 
a considérable number of witnesses testified for the oWner of the steam 
tug, and none of them knew anything of a collision. It is likely that 
at least some one of them would hâve known if there had been any ac- 
tual shock, for they were almost ail helping to dock the steamer. There 
is nothing to indicate that this was being done without due care. Ap- 
parently none of them knew that there had been an accident until weeks 
later. 

I am referred to the décision of Judge Leamed Hand in the case of 
Creighton v. Bern, decided April 16, 1917; but that décision, as I 
understand it, does no more than hold that by circumstantial évidence 
the cause of the accident was satisfactorily es,tabHshed. The facts 
were in no way similar to those of the case ai; bar. ït is distressing that 
this unfortunate décèdent should hâve been killed, 'through no fault of 
his, without those responsible being compelled to respond in damages ; 
but upon this record it does not seem to me that I can find that the 
steam tug collided with the air barge. Somè other unknown craft may 
hâve been in collision, or the swell from a boat passing close by the 
end of the pier at high speed may hâve moved the barge. 

I cannot hold the Neponset or her owners liable. Decree accordingly. 



THE NEPONSET. Pétition of CREW TRANSP. CORPORATION. Appeal of 

LABATE et al. 

(Circuit Court of Appeals, Second Circuit. March 20, 1922.) 

• No. 158. 

Appeal from the District Court of the United States for the Eastem Dis- 
trict of New Tôi-k. 

PetitlQiipf the, CrewTransportatliph Corporation, as owner of the steam tug: 
Neponset, for limitation of liability. From a decree absolvlng the tug from 
liability for the damage claimed (281 Fed. 409), Mary Labate and another, as 
admlnistrators, appeal. Afflrmed. ' 

Mackliii, Bro^vn, Purdy & Van Wyçk, of Ne* Yorlj Olty (Pierre M. Brown, 
of New Yorfe GHty, of counsel), for appellants. 

Foley & Martin, of New Yorls City (George V. A. McClosliey, of New York 
City, of cpunsel), for appellee. 

Before HOUGH, MANTON, and MAYER, Circuit JudgeB. 

PER CUBIAM. Decree aflflrmed. No costs. 
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CARSON V. JACKSON. 

(Court of Appeals of District of Colnmbia. Submltted Aprll 6, 1022. De- 

clded June 5, 1922.) 

No. 3736. 

1. Limitation of actions ®=972(7)— Exception In favor of minor permlts dalayed 

action during minority. 

Cwle, I 1265, reqiiiring actions for négligence to be brought withln 
three years, but provlding that a person under âge when tUe rights of 
artion shall accrue, or bis proper représentative, can bring such action 
wlthin time Umited after the removal of such disability, does not llmlt 
an action for négligence by a minor eitber to a period of three years 
after the cause accrues or to the period of three years after the minor 
attains majority, but permlts an action by the minor after the expira- 
tion of the flrst three-year period and whlle she is still a minor. 

2. Evidence <S=3355— Testimony of laymen as to treatment by surgeon held suffi- 

cient basis for hypothetical questions asitod experts. 

Where the testimony given by laynn;;i us to treatment of a child's ann 
by défendant physician was sufficlently defiiilte for e.xperts to base thereon 
their opinion as to whether the treatment conformed to the required 
standards, It was not error to permit hypothetical questions to be asked 
experts based on such testimony. 

3. Appeal and error <@=>23l (6)— Objection that question asked experts did not 

correctiy hypothesize testimony is too gênerai. 

An objection that a long hypothetical question aslîed expert wltnesses 
did not correctiy hypothesize the testimony is too gênerai to raise any 
question for considération on appeal, but counsel should hâve pointed out 
speciQeally the testimony which is improperly omltted or included. 

4. Appeal and error <g=>M70(7)— Leading questions asiced experts held not 

prejudicial. 

Even If the hypothetical question aslîed expert witnesses was leading 
In form, the aslilng of such question did not préjudice the adverse party, 
since the expert well Ijnew before the question was aslced what answer 
was expected of him, and he was not therefore Influenced by Its form, 
80 that the objection to such question should be dlsregarded, under Judi- 
fial Code, § 269, as amended by 40 Stat. 1181, requiring disregard of 
technical errors. 

5. Evidence €=3506— Expert can be asked whether treatment by physician con- 

formed to standard. 

In an action for malpractiee by a surgeon, expert wltnesses can be 
aslîed whether the défendant had given the plaintiff the care and atten- 
tion which a surgeon of ordinary slîill and abllity practicing ' In the 
locality would hâve given under the circumstanccs, though that was the 
question to be estahlished before the jury, since the jury could not dé- 
termine for themselves whether the treatment was négligent or not, as 
they could do in an ordinary case of négligence, where the test Is how a 
reasonable man would hâve acted under the clrcumstances. 

6. Appeal and error <@=>I8I, 248 — Statute does not dispense with necessity of 

making abjections or exceptions. 

Judicial Code, § 269, requiring teclrnical errors, defects, or objections, 
which do not affect the substantial rights of the parties, to be dlsregarded, 
does not dispense with the requirement that a party shall mal<e ob- 
jections and exceptions in the court below, in order to rely upon the al- 
leged errors on appeal. 

7. Trial <s=&2(2)— Testimony of experts that physician could not bave given 

treatment he said he did is proper rebuttal. 

In an action against a surgeon for malpractiee, where défendant testl- 
fied that at the second opération he opened the bone in plaintlflTs arm, it 

^=sFor otber cases see same topic & KHY-NUMBER In ail Kejr-Numbered DigesU & Indexes 
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was pi-oper rebuttal for experts to testify on behalf of llie plaiutiff fhat. 
it was impossible for hina to hâve opened tlie boue, since, if lie hnd 
, done so, the injiu-y would not hâve resulted. 

8. Appeal and error ©=1047(4)— Répétition of testimony in chief in connection 

with proper rebuttal held not prejudicial. 

Where testimony by plaintiff's father as to statements luade by dé- 
fendant with relation to openiiig the bone 1« jilaintitï's -arm was proper 
rebuttal of defendsint's testimony he did open the bone, the fact that the 
father was permitted to give sonie testimony which was not strictly re- 
buttal, but merely a répétition of his testimony la. chlef, was not preju- 
dicial tp défendant. 

9. Physicians and sul-geons (^=3l8(tO)— Instruction as to duty held proper. 

In: an action against a surgeon for malpraetice, an instraetion that the 
négligence eharged against défendant must be a Violation of a duty owed 
by défendant to the plaintiff, and might coHsist of an act of commission 
or omission; and describing the duty in harmony"With previous décisions, 
wâs not erroneous. . . 

10. Piiysicians and surgeons <s=>l8( 10)— Frayer physician w(as not liable for 
mère error of judgment was erroneous. . ' ^ ^ 

In an action against a surgeon for malpraetice, a prayer ôf défendant, 
stating he could not be held liable for mère error of jûdgmert, was er- 
roneous, as requiring only the exercise of hjs bçst judgment, no matter 
how poorly informed, and not requiring him to employ ,such, reasonal)le 
care and slîili as are usually pôssessed by surgeons in the community. 

11. Trial <^=3260(l)— Prayer for instruction aiready covered «eed not be given. 

A prayer on a subjeet which was fully and cojrreetly covered by the 
court in its gênerai charge could be refused without error. 

12. Physician^ and surgeons <S==>I8( 10)— Prayer directing verdict for physician, 
if.cotidition was not resuit of treatment,. was erroneous. 

In an action against a surgeon for malpraetice, a prayôr instructing 
the' jury there could be no recovery, if the colidition of plaintiff was not 
the resuit of defendant's treatotnent, Was erroneous, as relieving défendant 
from liàbillty for f ailure to give such treatment as ordinary skill required. 

Appeal from the Suprême Court of the Disti'itt of Columbia. 

Action by Mary H. Jacksori, a mihor, by Sidney M, Jackson, lier 
next f riçnd, against Simeon L. Carson, to recover damages , for mal- 
praetice. Judgment for plaintifï, and défendant appeals. Affirmed. 

Henry E.. Davis' and W. L. Houston, both of Washingtbti, D. C, 
for appejlant. ..... 

George W. Ofifutt and C. V. Imlay, both of Washington, D. C, for 
appellee.' ' , 

SMYTH, Chief Justice. The appellee, by her next friend, sued the 
appeUant for damages sustained by her through his alleged négligence. 
The déclaration is in four counts, differing from one.another in notli- 
ing that is material on this appeal. She states that she was suffering 
from a disease of the bone of the left arm, known asosteomyelitis of 
the radius, 'and she applicd to the défendant, vvho is a physician and 
surgeon, for médical treatniént ; that he undertook to treat her in con- 
sidération of the: promise of a reward to be paid by lier father; that, 
through négligence, he at first failed to discover the présence of the 
disease, or the extent thereof, and treated her arni as' if it were not 
affliicted with the disease named; that afterwards he discoveréd the 

@=}For other cases see same topio & KBY-NUMBBR in SU Key-Numbered Dlgests & Indexes 
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disease, and negligently and unskillfully treated the same, with the re- 
suit that it was not arrested, but, on the contrary, was permitted to con- 
tinue its attack upon the arm, thereby producing great pain and caus- 
ing the arm to become deformed. The défendant filed two pleas — one 
of not guilty, and one that the cause o£ action was barred by the stat- 
ute of limitations. Plaintiff by an amended replication set up her in- 
fancy, to which défendant demurred. The demurrer was overruled, 
and he joined issue on the replication. There was a verdict and judg- 
ment for the plaintiff. 

Appellant groups the points to be argued under four captions : 
[1] 1. The neghgence charged occurred, if at ail, he says, in June, 
1915, and, as the déclaration was not filed until July 20, 1918, more 
than 3 years afterwards, the action was barred by the statute of lim- 
itations. Section 1265 of the Code ordains that an action for neglir 
gence must be brought within 3 years from the time when the right to 
maintain it accrued, but provides : 

"Tiat if any person * * • shall be at the time of the accruing of such 
right of action under twenty-one years of âge, * * * guch person or his 
proper représentative shall be at liberty to bring such action within the re- 
spective times in this section limited after the removal of such disability." 

The limit, as we hâve seen, with respect to this action, is 3 years. 
The statute, thefefore, gives a minor 3 years after arriving at his 
majority to institute the action. Appellant does not deny this, but 
says that, if the minor brings the action during his minority, he must 
do so within 3 years from its accrual. If this be correct, we would 
hâve the anomalous situation of a minor being barred after 3 years 
from bringing action during his minority, but free to bring it at any 
time during a period of 3 years after he had reached 21 yéars of 
âge. This is not the correct meaning of the statute. The minor, in 
our judgment, has the entire period of his minority and 3 years there- 
after within which to institute the action. 

A contention similar to the one now madé by appellant wàs ad- 
vanced many years ago in Chandler v. Villett, 2 Saund. 117, 120, and 
rejected as untenable. In accord with the décision in that case are 
Buswell, Limitations and Adverse Possession, § 107;. Angell, Limita- 
tions (5th Ed.) 196; Hopkins v. Virgin, 11 Bush (74 Ky.) 677, and 
Whirley v. Whiteman, 1 'Head (3§ Tenn.) 609, 616. Appellant pro- 
duced no authorify in support of his position, and we are not aware 
of any. 

[2] 2. Surgeons were asked a bypothetical question, based on the 
testimony of laymen relative to the condition of the child's arm and 
the treatment given by the défendant, which concluded with thèse 
words, 

"In your opinion, would you say that the doctor had given the case the 
care and attention which a physician and surgeon of ordinary skiH and ability 
practicing in the District of Columbia would bave given under ail the cir- 
cumstances as related?" 

Objection was made to it on the grpund that it was put at an inapt 
time, that no médical wftness had testified to what was done, that the 
treatment as given to the arm by the défendant was described to the 
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jury by laymen, knowîng nothing about surgery, anatomy, or medicine, 
that a hypothetical question to a scientific witness based on such tes- 
timony was simply valueless, and that the question does not correctly 
hypothesize the testimony introduced in the case, and, besides, is 
leading. 

The ground on which it is claimed the question was not asked at a 
proper time is not disclosed, and therefore we put aside that part o£ 
the objection as of no moment. We see no reason why the testimony 
of laymen concerning the treatment given by défendant to the child's 
arm was not a sufifàcient basis for the hypothetical question. The lay- 
men who testified were found compétent by the court, we must assume, 
to give the testimony in question, else it would not be in the record, 
and appellant does not say it was improperly admitted. The surgeons, 
men eminent in their profession in the District, regarded it as suffi- 
cient to enable them to express an opinion concerning the treatment 
given by the défendant. Of course, testimony of laymen or experts 
might fall so far short of describing a situation that the court would 
be obliged to exclude a hypothetical question based upon it. But our 
examination of the record shows that this was not the case hère. It 
was open to the défendant to show that the testimony did not cor- 
rectly descrihe the treatment or condition of the child, and, if he had 
satisfied the jury that it did not, the answer of the surgeons, bottomed 
on it, would necessarily bave failed of efïect. 

[3] The objection that the question did not correctly hypothesize 
the testimony is too gênerai to raise any question for our considération. 
Counsel should hâve pointed out specifically the testimony which was 
improperly omitted or included, so as to bring sharply to the attention 
of the trial court the defect coraplained of . Guerini Stone Co. v. Carlin 
Construction Co., 248 U. S. 334, 39 Sup. Ct. 102, 63 L. Ed. 275; 
Beaver v. Taylor, 93 U. S. 46, 23 L. Ed. 797 ; Robinson & Co. v. Belt, 
187 U. S. 41, 23 Sup. Ct. 16, 47 h. Ed. 65; McDermott v. Severe, 
202 U. S. 600, 26 Sup. Ct. 709, 50 L. Ed. 1162; Washington & O. D. 
Ry. v. Slyder, 43 App. D. C. 95. If the defect was a serions one, the 
court would undoubtedly hâve required the plaintiflf to amend it, or 
refused to permit it to be answered, because that would hâve been its 
duty, and we must assume it would hâve done what the law requires. 
Shreveport v. Cole, 129 U. S. 36, 42, 9 Sup. Ct. 210, 32 I.. Ed. 589. 
Thus error would hâve been avoided, and an appeal to this court on 
that point rendered unnecessary. Hypothetical questions "are usually 
based upon a large number of facts, and it is hardly fair to make an 
objection in a gênerai way, without pointing out the particular part 
objected to." State v. Ginger, 80 lowa, 574, 577, 46 N. W. 657. 

[4] With respect to whether the question was leading, perhaps it 
would hâve been better if the expert had been asked whether in his 
opinion the treatment was in accordance with the standards mentioned 
in the lines quoted above. However, the question propounded could 
not hâve prejudiced the défendant. We assume that the expert well 
knew, before the question was, asked, what answer was expected of 
him, and he was not, therefore, influçnced by the form of the interrog- 
atpry. Where the court is satisfied that wrong was not done, even 
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though a technical rule of procédure was ignored, it is its duty to 
overrule the objection. Judicial Code, § 269, as amended by 40 Stat. 
1181 (Comp. St. Ann. Supp. 1919, § 1246). 

[5] As a further objection to the question, it is asserted that, while 
the witness might hâve been asked whether the treatment indicated 
was proper or improper, skillful or unskillfu], it was error to ask him 
whether or not the défendant had been guilty of neghgence or mal- 
practice. To permit such a question, says the appellant, was équiva- 
lent to allowing the witness to express himself on the question to be 
answered by the jury. We might dispose of this objection by saying 
that it was not raised in the lower court, and therefore is not a sub- 
ject for our review. Pennsylvania R. R. Co. v. Minds, 250 U. S. 368, 
375, 39 Sup. Ct. 531, 63 L. Ed. 1039; Budd v. United States, 48 App. 
D. C. 332; Allis v. United States, 155 U. S. 117, 15 Sup. Ct. 36, 39 L- 
Ed. 91 ; Columbia Aid Ass'n v. Sprague, 271 Fed. 381, 50 App. D. C. 
307. By the question the witness was not asked to say whether or not 
the défendant had been guilty of négligence or malpractice, although 
probably that was the effect oif the question. In order that the plaintifï 
might make out her case, it was necessary for lier to show to the 
satisfaction of the jury that the défendant had not given her the care 
and attention which a physician and surgeon of ordinary skill and 
ability practicing in the District would hâve given under the circum- 
stances related. This is not denied. She could not prove it, except 
by surgeons who knew what care and attention such surgeons would 
hâve given. Laymen would hâve been incompétent to testîfy upon 
the subject. The jurors knew nothing about it. It was quite différent 
from an ordinary case of négligence, where the jury is able to solve 
the question by applying thereto their own expériences. In such a 
case the test is: How would a reasonably prudent man hâve acted 
under the circumstances ? Texas & Pacific Ry. v. Barrett, 166 U. S. 
617, 619, 17 Sup. Ct. 707, 41 L. Ed. 1136. There is no room for ex- 
pert testimony in a case like that. But hère it was necessary that the 
experts should tell the jury the essential thing, namely, whether or not 
the defendant's treatment of the plaintiff satisfied the standards of 
care observed by surgeons of ordinary skill in the District. If they 
simply answered, as suggested by appellant, that the treatment was 
improper or unskillful, they would not hâve gone far enough. The 
jury would still be in the dark as to whether or not the treatment was 
in accordance with the standards just mentioned. Light upon the 
subject could be given only by an answer to a question such as the one 
propounded. 

A like question was put to physicians in Allen v. Voje, 114 Wis. 1, 
89 N. W. 924. They were asked whether or not the treatment given 
the patient was proper and sanctioned by physicians and surgeons 
possessing and exercising ordinaiy skill and intelligence in the vicinity 
of Oconomowoc, and it was heid the question was proper. Another 
case says : 

"The question of négligence and earelessness on the part of the surgeon in 
the treatment he gave the plalntiff's leg, whlle it is one whiçh the jury must 
necessarily détermine upon the wliole évidence in the case, i.s still a question 
which must be determined mainly upon expert évidence," and in such a case 
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it is admissible for the persoii on wliom the burden Is to show, if te can, "by 
wltnesses having superior knowledge and skill in surgery, that the treatment 
he gave the plaintift's leg was such as a surgeon of ordinary linowledge and 
sltiH in his profession would and ought to hâve given." Quinn v. Higgins, 63 
Wis. 664, 666, 24 N. W. 482, 53 Ain. Rep. 305. 

See, also, 5 Enc. Ev. p. 582 (b). 

The défendant testified in his own behalf as to his treatment of the 
plaintiff. In rehuttal surgeons were asked a séries of short hypotheti- 
cal questions based on testimony given by the défense. We think this 
was proper. Counsel do not seriously contend that it was not, but 
they argue that the questions assumed facts not in accord with the 
évidence. Thèse facts were not pointed out at the trial, and, for the 
reasons already given, the ruHngs of the court on the objections to 
the questions are not properly before us. 

[B] Counsel frankly concède that the court below was not advised 
of the grdunds of the objections, but argue it was not necessary, in 
view of section 269 of the Judicial Code, supra, and offer August v. 
United States, 257 Fed. 388, 168 C. C. A. 428, as their authority for 
saying so. That was a criminal case, where the rule with respect to 
the necessity for objections and exceptions was relaxed. In a lat- 
er case the same court was called upon to décide whether it would 
in a criminal case consider a point not raised by the défendant in the 
trial court. The United States attomey argued that the court should 
not do so. Af ter admitting the undoubted existence of the rule con- 
tended for by him, the court said there was an exception to it where 
the life or liberty of a citizen was at'stake. In such a case the court 
"may notice and relieve froni radical errors in the trial which appear 
to hâve been seriously prejudicial to the rights of the défendant." 
But, while citing the August Case, the décision is rested, not on the 
section in question, but on the Common law. This connûtes a limita- 
tion, if not an overruling, of the earlier décision. McNutt v. United 
States (C. C. A.) 267 Fed. 670, 672. See, also, Skuy v. United States 
(C. Ç. À.) 261 Fed. 316, 320, a décision by the same court, where the 
Augtist Case is cited albeit no référence is made to the section. 

While respecting very highly the ability of the court which de- 
cided the August Case, we are not convinced that thé Code section we 
are reviewing was ihtended to completely overtu.rn the necessity for 
spécifie objections and exceptions in the trial court, It does not say 
so. On the contrary, its plain meaning, as we conceive it, is that tech- 
nical errors, defects, or exceptions, which do not affect the substan- 
tial rights of the parties, should be disregarded. If the section raeant 
what counsel contend for, it would hâve said that, notwithstanding 
there were no objections or exceptions, the- reviewing court should 
examine the entire record and give judgrnent according to theright. 
The purpose of the section is to minimize the value of technical errors 
and objections, unless they affect the substantial rights of the Iltigants, 
and not to do away with the necessity ci proper objections and excep- 
tipris, This interprétation fînds sùpptjj-t in the report of the House 
Committee on the Judiciary, when submitting the bill for considération 
of the House. It said : 
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"Its object is to limit the power giveii in thls section ty direeting that tech- 
nical eriors that may occur in the trial of an action shall be disregarded, 
unless it is made to appear that such enors affeet the substantial rlghts Of the 
parties. Uuder the practice that prevails in inany .lurisdictions, evçry error 
is presumed to affeet the substantial riglits of the parties liUgant, unless 
the contrary clearly appears, and such errors are grounds for a new trial. 
The object of the proposed législation is to cast upôn the party seêking a new 
triai the burden of showing that any technlcal errors that he may com- 
plain of hâve affeeted his substantial rlghts.; otherwlse, they are to be dls- 
regarded." House R«port No. 913, 65th Cong. 3d Sess. , . 

The view suggested by appeilant, if adopted, would put a premittm 
on laxity and négligence in tiie trial o£ cases, and would greatly add 
unnecessarily to the burden of appellate courts. Moreover, we are 
satisfied from an irispection of the record that the questions were prop- 
er, and that no error was committed in allowing them. 

[7] Défendant testified that he had opened the bone during the sec- 
ond opération. This was important, if true. In rebuttal, two sur- 
geons were asked hypothetical questions, predicated on defendant's 
testimony, for the purpose of showing that it was not true ; for, if the 
boiie had been opened, as the défendant testified, the injury complained 
of would not hâve resulted. We think the questions propounded to 
the surgeons were proper in rebuttal. 

[8] 3. An attack is made upon testimony given in rebuttal by the 
f ather of the plaintiff. It related to what défendant said concerning 
the opening of the bone, and had for its purpose the réfutation of his 
testimony. While it is true the father, during the plaintifï's case in 
chief, went into the matter of the treatment of the arm by défendant, 
the latter's claim that he had oppned the bone was new, ançi a proper 
subject for rebuttal. It may be that some of the father's testimony 
was not strictly rebuttal, but merely a répétition of what he had said 
before. None the less we are satisfied no possible préjudice could hâve 
resulted therefrom to the défendant. 

[9] 4. Complaint is made because the court gave instruction No. 
2 on the prayer of plaintiff. It is said to be a mère abstraction, with- 
out any possible application to the case. The criticism is gênerai. If 
the instruction was wrong in any particular, counsel hâve failed to 
point it out; We hâve studied it carefully, ahd are convinced that it 
contains a correct and lucid exposition of the applicable law. After 
saying that the négligence charged must be a violation of a duty owed 
b)f the défendant to the plaintiff, and might consist of an act of com- 
mission or omission, it describés the duty in harmony with what has 
been said on the subject hy this court in Sweeney v. Erving, 35 App. 
D. C. 57, and 228 U. S. 233, 33 Sup; Ct. 416, 57 L. Ed. 815, Ann. 
Cas. I914D, 905, and Levy V. Vaughan, 42 App. D. C. 146, 153. ' 

[10, 1 1 ] Nor do we find any error in the refusai of the court to give 
defendant'si prayers numbered 1, 4, and 6. The part of the prayer 
numbered 1 which counsel çmphasize says that the défendant could 
not be held "for a mère error of judgment, provided that he did what 
he thought best after duly careful examination." Under this he would 
not be responsible, even though' he failed to employ such reasonable 
care and skill as are usually possessed by surgeons in this community. 
281 F.— 27 
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AU it requires is thp exercise of his best judgment, no matter how 
poorly informed. This is not the law, and the prayer was properly 
rejected. True, there are other parts of the prayer which indirectly 
mention the correct standard of duty; but, if the prayer had been 
giVen, the jury would hâve no means of determining which part to 
follow. Apart from this, the subject was fully and correctly covered 
by the court in its gênerai charge; therefore there could be no error. 

Redman v. 'Smith, 5G W. L. R. 7 ; Wardman v. Hanlon, App. D. 

C. , 280 Fed. 988, and cases cited. 

[12] With respect to the fourth prayer, it says that, if the condition 
of the plaintiff's iarm "was not the resuit of any treatmënt of the plain- 
tifif by the défendant,", the jury should find for the défendant. Mani- 
festly this is not correct. Défendant was liable, not only for apy im- 
proper treatmënt given by him, but also for négligent failure to treai 
It is not error to refuse a prayer which is not correct in ail its parts. 
Jackson v. United States, 48 App. D. C. 273. 

Finally it is suggested that a prayer for an instruction directing the 
jury to return a verdict for the défendant should hâve been given. 
Défendant requested fîve instructions, each of which contemplated a 
submission of the case to the jury on the assumption that there was in 
it a question of fact for their considération. One was given, and the 
rest refused. Then he asked that the case be taken from the jury, on 
the theory that there was no question of fact for their détermination. 
This is somewhat inconsistent. But, however that may be, we are of 
opinion that it was a clear case for the jury. There was quite enough 
of évidence to support a verdict for eitber side. It was for the jury 
to détermine which side should prevail. 

The case was carefully and thoroughly tried. No substantial er- 
rors were committed by the court. The jury found against the de- 
fendant, and we hâve no right to distufb the finding. Hencé the judg- 
ment is affirmed, with costs. 

Afiîrmed. 



RUEDY et al. v. TWIGG. 

(Court of Appeals of District of Columbia. Subiuitted May 1, 1922. De- 

cided June 5, 1922.) 

No. 3722. 

1. Brokers i$=350— Brokers held entitled to commission on sale before agency 

termlnated. 

Where a contract for the sale of numerous tracts of land required the 
brokers to sell 100 acres by a stated date or the contracit would be termi- 
nated, and prior to that date the brokers made a sale, approved by the own- 
er and the contract entered into, they were entitled to commission on that 
sale, though they failed to make the number of sales required to continue 
the contract in force. 

2. Brokers <©=>! (—Owner cannot arbitrarily refuse written approval after oraiiy 

agreeing to ternts. 

V!?here a contract employing brokers to sell land, provided that the 
contracts of sale should be subject to the owner's approval, the owner 

iS=5For other casBs se* same toplc & KEY-NUMBEH la ail Key-Numbered Digests & Indexe» 
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cannot arbitrarlly refuse to give hîs written approval to a contra et for the 
sale of land after orally stating, whlle the contract was being negotiated, 
that he was satisiied with its terms. 

3. Brokers ^=>i I— Owner Is liable to brokers for damage* for arbitrarlly breach- 
ing contract before taie. 

An owner of a large tract «f land, wbo made a contract with brokers for 
the sale of that land in parcels, Is liable to the brokers for damages re- 
sulting from the owner's arbitrary breach of the contract before the 
brokers had made tlie sale. 

Smyth, Chief Justice, dissentlng, 

Appeal from the Suprême Court of the EHstrict of Columbîa. 

Action by Jacob A. Ruedy and another against Gilbank Twigg to re- 
cover damages for breach of a broker's contract. Judgment for de- 
fendant on directed verdict, and plaintiffs appeal. Reversed and re- 
manded for a new trial. 

Joseph W. Bailey and R. H. Yeatman, both of Washington, D. C, 
for appellants. 

C. A. Douglas, Conrad H. Syme, and Joseph V. Morgan, ail of Wash- 
ington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. Appellants, plaintiffs below, en- 
tered into a contract with défendant, Twigg, contracting under the 
name of Leeds Manor Qrchards, Limited, on June 23, 1913, under 
which plaintiffs agreed to sell approximately 3,000 acres of land owned 
by défendant in Virginia. Six hundred acres of the land was then 
planted in apple trees, and the remainder of the tract was unplanted. 
It was the policy of the défendant to sell the land in small tracts plant- 
ed to apple trees. 

Plaintiffs were given the exclusive right of sale, and it was agreed, 
among other things, that the first 50 acres should be sold at not less 
than $300 per acre, out of which the plaintiffs were to be paid a com- 
mission of 25 per cent, out of the first moneys received on each of 
said sales. When 50 acres were sold the price of the land could be 
increased by défendant, and when the price was increased so as to net 
défendant $300 per acre, then the commissions paid plaintiffs were to 
be increased proportionately, but not to exceed, on any sales, the 
amount of 33% per centum. It further provided that, when ail the 
land then planted had been sold, défendant agreed to plant such of 
the remaining 2,400 acres, more or less, as was practicable, in apple 
trees, thereby furnishing to plaintiffs additional planted acreage to 
sell, or to allow them to sell land subject to planting and guaranteed 
care for five years. 

The title to the property was placed in trust with the Continental 
Trust Company of Washington, which was to exécute deeds for land 
sold under the agreement. After making the contract, plaintiffs made 
préparation for the placing of the land upon the market, and had lit- 
erature and contracts of sale printed. In pursuance of their employ- 
ment they sold 35 acres to one Johnson, 25 acres to one St. Julian Mar- 
shall, 10 acres to one Mallory, 20 acres to one R. C. Marshall, and 10 
acres to one A. S. Carter, ail of which sales were made prior to the Ist 

g=jFor other cases see same topic & kBlT-NUMBER In àll ^ey-Numbered Dlgests à Indezei 
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day of January, 1914. The contracts of sale provided for approvaî 
thereof by défendant. 

It is alleged that plaintiffs were embarrassed in the sale of the lands 
by the failure and arbitrary refusai of the défendant to accept the con- 
tracts submitted to him by the plaintiffs, though plaintiffs — 

"were always, durlng the time which this contract was in force and effect, 
ready, aWe, and willing to i>erform ail of thelr obligations of any nature 
whatsoever imder it" ; but the "défendant bas failed and refused to perforin 
lils obligations under the said contract, and on or about the 3d day of Jann- 
ary, 1914, the défendant notifled the plaintiffs that his contract with them 
was at an end, becaùse of their failure to sell sufficient acreage to make their 
contract with him a continuing one." 

As a resuit of which plaintiffs çlaimed danrages in the sum of $150,- 
000. Défendant answered, denying Hability, and a,t the termination of 
the taking of the évidence, the court on motion directed the jury to 
retum a verdict in favor of défendant. From the judgment thereon, 
plaintiffs appealed. 

The sole question presented is whether or not the court erred in 
taking the case from the jury. It is conceded that the Johnson con- 
tract was duly approved by défendant and delivered to the trust Com- 
pany. The contract with Johnson provided for a cash payment of $2,- 
625. This payment was acçèpted in the form of a promissory note, for 
which Johnson subsequently sent his check to the trust company. 
There was further testimony by one of the plaintiffs that Twigg ver- 
bally approved of the making of the contract with St. Julian Marshall ; 
that the terms and- condition s of said contract were satisfactory to 
Twigg. After the contract was made and completed, and turned over 
tô the Continental Trust Company, Twigg refused to indorse his ap- 
provaî thereon. 

Considérable correspondence appears in the record, showing that in 
the latter part of October, 1913, Twigg began to devise ways of avoid- 
ing his contract. In a letter dated October 27th, he expressed dis- 
appointment at the results attained in the sale of the property and 
stated that the exîsting contract — 

"is so crude and irideflnlte that I cannot bring about the results I désire, 
namely, to sell at least 1,000 to 1,500 acres by the end of 1014." 

It will be observed that the contract had only been in opération a 
short time, and 14 months remained for opérations between the writing 
of this letter and the end of 1914. Considérable correspondence fol- 
lowed, which did not resuit in the changing of the contract. It was tes- 
tified by the plaintiff Jacob Ruedy : 

"That he never, in the course of his dèaling with this matter, attempted 
to fix the priée ^Yithout eonsulting Mr. Twigg. As a matter of fact, In his 
conversation and diseussions with Mr. Twigg about the price, it was under- 
stood that: no permanent flxed piice shoujd be made, as the price might be 
one thing one inonth, and as the property was developed and sales made 
it might be another thing. In the particular cases under considération, where 
lie made sales beypnd the 50 acres, the prices of $350 for which tliese con- 
tracts ealled were dlscussed' with Mr. Twigg and approved by him. Mr. Twigg 
agreed to the price of $350 that was made in the Mallory land." 
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[1 ] Unquestiwuably plaintiiïs upon the face of therecord are entitled 
toidomniissionupon the sale of the Johnson land, since the sale con-' 
tract was'acceptedby: .Refendant. It was due to defendant's action and 
thè action of thé trust company that Johnson was permitted, after hav- 
ing sent a check for the cash payaient which was held over amonth' 
by the trust compàny, to forfeit his contract. As soon as tlie contract 
was âccepted by défendant, plaintiffs' right to a commission attached. 
While the contract required them to sell 100 acres before January 1, 
1914, the failure to sell that amount, if such failure had occurred, 
would not hâve- f orf eited their right to a commission upon the amount 
sold. That condition in the contract merely authorized the discontin- 
uance of the^contract at that time. • > 

■ >[î] It appears, however, that more than 100 acres were sold. prior tô 
January. 1, 1914, and there is évidence, as above quoted, that the 
terms of ,all thecontracts of sale were approved verbally by défendant 
He was not iri position to arbitrarily refuse to attach a written approy- 
al, if before sale was made he had agreed to the terms of the sale, and 
a sale hàd been eonsummated on those terms. . :, 

[3] Italso fdUoVvs that, if défendant arbitrarily breachedthis con- 
tract, he would be liable in damages. Thèse, however, are ail issues 
of fact to be deternained by the jury, and it was errer to refuse to sub- 
mit:;them to the jury, for its détermination. 

Tbe jiidgTîient, therefore, is reversed. with costs, and the cause is, 
remanded for a new trial. : ■ . , . 

- SMYTH, Chief Justice. I dissent, and briefly state my reasons for 
doing^so! f ( 

(1) The action is upon a contract made by the Leeds Manor Or- 
chards, Limited, a corporation, party of the first part, and the appel-, 
lants, parties of the second part. Twigg is not a party to: it,.ye1; the' 
action is against him. It is alleged that he, with the consent of the 
plàintiffs.adopted the contract as his personal undertaking. This iS' 
denied by, him, and there is not a line or a word in the testimony which 
supports the allégation. On the contrary, he made it clear in his let- 
ter.of Noyember 5, 1913, that the contract was with the corporation, 
and not with him, and, when he approved the Johnson contracta he did 
it in.the name of the corporation. There is no suggestion anywhere 
that this case falls within the principle that, where the stockholders or 
officers of a corporation are seeking to use the corporation as a means 
tp screen illégal acts by them, the corporate entity rule may be ignored, 
and the wrongdoers treated as if no corporation existed. McCaskill 
Co. V. United States. 216 U. S. 504; ^ Linn & Une Timber Co. v. Unit- 
ed-States, 236 U. S. 574, 35 Sup. Ct. 440, 59 L. Ed. 725; State v 
Standard Oil Co., 49 Ohio St. 137, 30 N. E. 279, 15 L. R. A; 145, 34 
Am. St. Rep. 541, There is no theoty, then, upon which Twigg carî be 
hdd upon a contract that he never made. 

(2) It is said that the appellants are undoubtedly entitled to commis- 
sionon the sale to the Johnsons (there were twb). By the contract sued 
on the corporation was authorized to' fix the terms of paymenfe for the 

• K Sup. et. i8«. M L. Ed. 5». 
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land, and it agreed to pay to the appellants "a cothmission of 25 per 
centum, said commission to be paid out of the first moneys reccived by 
the said party of the first part [the corporation] on each of said sales." 
The Johnson contract recited Ôiat with it they handed to Twigg "the 
first payment of $2,625, payable to the Continental Trust Company of 
Washington, D. C," etc. The contract was delivered to the trust Com- 
pany, but it was not accompanied by the money. Afterwards the John- 
sons sent a check payable to the trust company for the amount of the 
first payment, but later stopped payment on it. Just why they stopped 
the payment is not explained in the record. It appears, then, that no 
money was received on the contract by the corporation, or by Twigg, 
and hence that the appellants are not entitled to recover any commis- 
sion, for, as we hâve just seen, the commission was to be paid out of 
the first money received by the corporation on the contract. This ac- 
cords with appellants' construction of the contract, if that be material, 
for one of them testified that he never made any demand for the pay- 
ment of the commission after he knew the Johnsons had stopped pay- 
ment on the check. According to the record, "he knew that the pay- 
ment of the check had been stopped, and never asked Mr. Twigg to 
pay his commission on that sale." He repeats this statement several 
times. It indicates that he regarded the Johnson sale as never having 
been consummated, because Johnson did not make the first. cash pay- 
ment required by the terms of the contract, and therefore that he was 
not entitled to any commission on account of it. But, whatever he 
thought about the matter, he has no right to the commission. 

(3) With respect to the other contracts I do not think there is any 
évidence that the corporation or Twigg acted arbitrarily in refusing to 
approve them. If the terms and conditions were not satisf actory, the 
corporation had a right to reject the contracts, and the mère fact that 
it <fid so, and there is no more, fails utterly to prove that the rejection 
was made in bad faith. We hâve said that where a party assumes the 
obligation of fumishing a machine that would be satisfactory to the 
purchaser he must do so or fail to effect a sale. In such a case, Mr. 
Justice Van Orsdel, speaking for the court, said, nothing was "to be 
left to the judgment of a third party, hence, nothing for the jury to dé- 
termine." "We are not concerned," said the Justice, "with the wisdomi 
or the folly of the plaintiff in making such a contract." Rondinella v. 
Southern Railway Co., 33 App. D. C. 65, 79. See, also. Bayer Steam 
Soot Blower Co. v. Comell Co., 47 App. D. C. 146. There is no dif- 
férence in principle between the obligation to furnish a satisfactory 
machine and the obligation to furnish a satisfactory contract. 

(4) The contract between the corporation and the appellants pro- 
vided that it should not be in force after January 1, 1914, unless the 
appellants had sold in the meantime 100 acres of the land on terms and 
conditions satisfactory to the corporation. By elifllinating the 35 acres 
which the Johnson contract called , for, and giving the appellants 
crédit for, ail the other sales. which they claim to hâve made, they dis- 
posed of less than 65 acres within the time limited, and hence the con- 
tract ceaj^ed by its own terms on January 1, 1914. This being so, the 
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appellants cannot maintain an action for damages because not permittéd 
to make sales after that date. 

Believing the lower court was right, I think its judgment sliould be 
afifirmed. 



BUNGAY V. GREY. 



(Court of Appeals of District of Columbia. Submitted May 8, 1922. Decided 

June 5, 1922.) 

No. 1480. 

I. Patents <s=3l 13(7)— Concurrent décision of Office tribunals wiil be reversed for 
material error. 

Since tlie statute permits appeals froni the Patent Office, and imposes 
upori the Court of Appeals the duty to détermine the merits thereof, that 
court, while regarding as persuasive concurrent décisions of the l'atent 
Office tribunals, and giving such décisions due cx)nsideratlon and respect, 
will reverse such a décision, if material error is niade to appear. 
i. Patents <g=3l01— interférence daims sliould be read with référence to dis- 
closure of party who originated them. 

Claims in Interférence should be interpreted with référence to tlie dis- 
closure of the party with whom they originated, and should not be so 
restricted as to exclude hls construction. 

3. Patents <s=3lOI— Interférence claims will be given broadest reasonabie inter- 

prétation. 

Claims in Interférence will be given the broadest interprétation that 
their terms reasonably will permit. 

4. Patents (g=39l(4) — Senior inventor held entitled to four of the eight claims in 

interférence. 

In interférence proeeedings involving eight claim,s for à die for casting 
métal under pressure, four of whlch were spécifie and four gênerai, an 
exhibit, constructed by one of the parties prior to the date of invention 
claimed by the other party, held. to disclose the gênerai claims in issue, 
but not the spécial claims, so as to eutitle that party to priority as to the 
four gênerai claims. 

Appeal from the Commissioner of Patents. 

Interférence proeeedings between George W. Bungay and Charles 
M. Grey. From a décision of the Patent Office awarding priority as 
to ail eight counts in issue to Grey, Bungay appeals. Affirmed as to 
counts Nos. 1 to 4, and reversed as to counts Nos. 5 to 8. 

H. D. Williams and W. S. Pritchard, both of New York City, for 
appellant. 

jfames H. Grifiih and J. R. Nolan, both of New York City, for ap- 
pellee. 

RORB, Asspciate Justice. Appeal from concurrent décisions ot 
the Patent Office awarding priority to the appellee, Grey. 

The invention relates to casting dies, into which molten métal is 
forcêd iinder pressure. In the prior art imperfections had been found 
at the surface of the casting adjacent to the opening leading into the 

<g=3Por other cases see same topic 6 KEY-NUMBER in ail Key-Nurabered Digesta & Indexes 
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die cavity, especially when small cylinders were cast. Since most of 
thèse small cylinders were given a high finish, it was èxtremely diffi- 
cult to cast them under former conditions. The discovery that by 
forcing the molten métal into the end of the tubular mold cavity through 
a restricted channel, alluded to in the counts of this interférence as a 
gâte stricture, the surface of the castings would be made smoother, is 
the gist of this invention. The counts are eight in number, of which 
we hère reproduce the first, fifth, and eighth, as typical of the two 
groups: 

"1. A die or mold for pressure casting for foriniii!? a tubular metnllic body, 
such die or mold huving tlierwii a feed duct through whioli the molten métal 
is forced under pressure, a distributiiig chambor or feediug chamber for ro- 
ceiving the molten métal from the feed duct, a narrow annular gâte through 
which the molten métal is forced from the feediug chamber, a tubular mold 
cavity for forming the tubular body into an end of which the narrow gâte 
opens, the gâte belng of less cross-sectional area than that of the contîguous 
part of the mold cavity for the tubular body to be cast, so that a terminal 
shoulder will be formed upon the end of the tubular body adjacent to the 
gâte, whereby after the casting is removed from the mold or die the boss or 
pro,1ectioa which has been formed thereon by the surplus métal which wa.s 
contained within said terminal feeding or distributing chamber may be sev- 
ered or eut ofiC from the end of tlie tubular body at a point adjacent to said 
slioulder." 

"5. A die for pres.sure casting having a tubular mold cavity and a flow con- 
duit leading into the annular end thereof through a gâte stricture formed 
to mold a reduced sprue section on the annular end of a tubular casting." 

"8. A die for pressure casting eomprising a core and separable complenien- 
tary parts recessed to form a tubular mold cavity around said core and a 
gâte stricture around said core leading into the end of said tubular mold 
cavity and a flow conduit leading into said gâté stricture." 

■ The tribunals of the Patent Oiîfîce hâve f outid; and' we accept their 
finding, that Grey has established conception as tb ail .the counts of the 
invention in October of 1916, followed by réduction to practice. 

As to the first four counts of the issue, Bungay allèges conception 
and disclosure in January of 1917, and réduction to practice in Feb- 
ruary of that year, while as to the last four counts he allèges concep- 
tion and disclosure as of December 15, 1915, with Jaiiuary 1, 1916, as 
his date of réduction to practice. We accept the ruling'of the Patent 
Office as to, the narrow claims, Nos. 1, 2, 3, and 4, that Bungay cannot 
prevail, owing to the averrnents of his spécification. 

We come now to consider the broader counts. Nos. 9, 6, 7, and 8. It 
was found by the tribunals of the Patent Office, and not iseriously dis- 
putéd, that Bungay's casting die (Exhibit No. 9) was made in January 
of 1916, and that dental tool handles were successfuUy cast therein in 
that or the following month. The first shipment of handles was made 
on February 2d of that year. This die and handles cast therein are 
bef ore the court and will be discussed presently. ; 

The Examiner çf Interférences was of the view that the ternis "gâte" 
and "sprue" hâve no very definite meaning in the casting art, but that 
as used in the counts of the issue "sprue" means the solid me|;a.l formed 
in the chanriels leading to the impression cavity, while "gâte" means 
that part of the channel adjacent to the impression cavity and where 
the sprue is formed. The Examiner's understanding of the meaning 
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of thèse terms haï ftfcit beensquestioned. He further found that, after 
the niolding opération in Exhibit No. 9 bas been finished, "an examina- 
tion of the solid formed within the die will reveal a constjiction at the 
juncture of the spfùe and the casting proper" ; that is, at the end of 
tlie "tubular mold cavity" referred to in the counts. The Examiner 
conduded, however, that, because the constriction in his view "is not 
cxclvisively a part of the sprue nor of the casting," the die will not 
"produce a rednced sprue section on the annulaf end of the tubular 
casting." He concèdes that as to thèse four counts the projecting 
end of the core shapes the interior end of the sprue adjacent to the im- 
pression cavity as a cône, and that "in each case, the hollow sprue for 
a short distance away from the casting proper is thinner walled than 
elsewhere," andthat "this is due to the 'annular gâte stricture' in the 
die." ; The Exatrtîners in Chief , discussing Exhibit No^ 9, admitted 
"th;it the sprue "has a diameter less than that of the outer end of the 
handle," but nevertheless held that this reduced sprue section was not 
moldefl, "as called for by the counts." The Assistant Commissioner 
likewise conceded that Exhibit No. 9 discloses a gâte stricture, which 
"may ipossess substantially the same advantages as the stricture shown 
in the^ application drawings," but followed the reasoning of the lowcr 
tribunals, and held that this Exhibit No. 9 does not read on the counts 
of the issue. , .. . . , . . ■ 

[1] .\Me hâve stated in varying forms of expression that we would 
fonôw concurrent decjsions of the Patent Office, unless manife.st errôr 
viras Iliade to appear ; hu,t the statute permits appeals from the Patent 
GfSce, and imposes upon us the duty of determining the merits of such 
appeals. Recognizing our responsibility, we hâve not hesitated to dis- 
regard concurrent décisions when material error has been found. 
O'Connell v. -Sçhmidt, 27 App. D. C. 77 ; Arbetter v. Lewis, 34 App. 
E), C. 491: r>err V. Gleason, 49 App. D. C. 69, 258 Eed. 969; Laughlin 
V. Burry, 50 App. D. C. 273, 270 Fed. 1013; Wahl v. Wright, 51 
App. D. C. 87, 276 Fed. 455, présent term; Goodrum v. Clément, '51 
App. D. Ç. 184, 277 Fed. 586, présent term. We arenow convinced 
that, while; çQncurrent décisions of the Patent Office tribunals should 
be regarded as persuasive and given due considération and respect, 
nevertheless if material error has been made to appear, it is our duty, 
as in any case, to enter judgment accordingly. We therefore overrule 
prier opinions inconsistent with this view. 

[2] The clatms under considération, Nos. 5, 6, 7, and 8, originated 
with Bungay, and, under recognized rules, should be interpreted with 
référence to his disclosure. Inasmuch as his die (Exhibit No. 9) was 
completed and operated long prior to the filing of his application, it 
must be assumed that the counts were drawn, not only wtth knowledge 
of the construction i^nd opération of this die, but with spécial référence 
thereto. 

. [3] Another rule that should be observed in the interprétation of 
thèse daims is that claims will be given the broadest interprétation that 
their terms reasonably will permit. Certainly no arbitrary limitations 
should be rea4 into them, especially when this would permit a subsé- 
quent inventer to reap where he had not sown. 
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We will now reproduce a drawing of a portion of Bùngay's Exhibit 
No. 9 for casting dental handles : 




[4] Claim No. 8 calls for a pressure casting die, and it îs obvJQUs 
that the die shown hère is of that type. Claim No. 8 also calls fbr a 
core, which in the drawing is mariced "D"; the core ending at the 
shoulder "B." The die also has separable cortiplementary parts and 
so recessed as to form a tubular mold cavity around the core, as indi- 
cated by the letter "C." The gâte stricture around the core and leading 
into the end of the tubular mold cavity is found at "B." The end of 
the core being "flush with the end wall of the mold cavity/' as found 
by the Assistant Commissioner, the métal necessarily is intrdduced 
through a restricted opening. Clearly this opening leads into thé end 
of the tubular mold cavity, and as clearly, notwithstanding the finding 
of the Assistant Commissioner, is around the end of the coj-e. This 
gâte certainly surrounds the end of the core, for the space is' uni form 
at ail points and the casting produced plainly demonstràtes this fact. 
Indeed, if the gâte stricture did not extend around the end of the core, 
the die would not be operative. Moreover, as already indicated, the 
language of thèse claims was intended to apply to the structure dis- 
closed by this exhibit, and should be given a practical interprétation. 

Claim No. 5 calls for a reduced sprue section "on the annular end 
of a tubular casting." In claim No. 6 this section is describéd as "pro- 
jecting from the annular end of a tubular casting," while in claim No. 
7 there must be a "demarcating .shoulder at the juncturè of the casting 
and sprue." We already hâve ruled that the gâte stricture 'found in 
Exhibit No. 9 actually produced a reduced sprue section at thé point 
called for by thèse claims, and we are further of the view that: thi-^î re- 
duced sprUe settion necessarily projects from the- annular etid of the 
tuBlilar casting, as.called for by the .claims. The ,deinarçatin'g^''shpnlder 
at the janct'tfre of the casting and sprue clearly apjpearé iri the''Ëra'wîng. 

It thus appears that, months befôre Grey entered the 'fiêîd, -Buitgay 
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had conceived this invention, had constructed a die that would prac- 
tice it, and actually had manufactured and sold castings whicii, in our 
View, contained ail the advantages claimed for this invention. Having 
in mind that thèse claims originated virith Bungay, and giving them a 
natural and prâctical interprétation, we are clearly of the view that 
they are met in Exhibit No. 9. 

It results that the décision of the Patent Office will be affirmed as 
to counts Nos. 1, 2, 3, and 4, and reversed as to counts Nos. 5. 6. 7. 
and 8. 

Affirmed as to counts Nos. 1, 2, 3, and 4. 

Reversed as to counts Nos. 5, 6, 7, and 8. 



In re SCHROEDER. 



(Court of Appeals of District of Columbia. Submltted May 8, 1922. Declded 

June 5, 1922.) 

No. 1448. 

i. Patents (@=>l38(l)-i-Reissue with broader claims not granted after lapsa of 
two years, except unu^r spuciai ciruum$iaiio<io. 

Where more than two years hâve elapsed between tlie issue of tho 
original patent and tbe filing of the reissue application, abandonmcnt of 
imi)roveinents not claimed will be presumed, unless the delay Is accounted 
for or exeused by spécial cireumstances, and a reissue with broader claims 
will not be allowed after the lapse of that time. 

2. Patents <s=3t38(2)— Fact other patentées hâve acquired right to unclaimed ini' 
provement djoes not defeat limitation against reissue. 

The right of the public to use whatever was disclosed in an applieatiou 
for a patent, but not claimed, is sufficlent to warrant the déniai of a 
reissue patent coutaining broader claims after the lapse of two years» 
where only the rights of the applicant and the public are to be con- 
sidered, notwithstauding the fact that intervening patentées hâve since 
claimed the abandoned matter, and thereby prevented the public frora 
enjoying the fruits of the abandonment. 

Appeal from the Commissioner of Patents. 

In the matter of the application of Simon E. Schroeder for reissue 
of a patent. From a décision of the Commissioner of Patents, denyirig 
the application, applicant appeals. Affirmed. 

Percy B. Hills and William V. Teft, both of Washington, D. C, for 
appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

VAN ORSDEL, Associate Justice. This appeal is from the décision 
of the Co.mmissiotier of Patents, denying appellant's application for re- 
issue of a patent relating to improvements in gearing. 

There are 46 claims, the first 7 of which are claims of the origiiiâl 
]5atent. The remaining 39 are copied from patents, the applications 
for which Were'copending with appellant's original application, and, 
with one exception, filed prior to appellant's application. 

<g;=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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[1] It is ùnrtecessary to consider the subject-matter 'of. ithe inven- 
tion, since tlie appeal raises only questions of law. The application for 
reissue was filed over four years after tlie issue of tlie original pat- 
ent, and it is conceded that the 39i'claimscopied front other patents 
are broader than the claims of the original patent. ' Applicant, there- 
fore, cornes clearly within the well-established- rule of reissue that 
where, as hère, 'more than two years hâve elapsed betweefi the issue of 
the original patent and the filing of the reissue application, abandon- 
ment will be presumed, unless the delay is accounted for or excdsed 
by spécial circumstances. 

This court in the c?jje of In re Starkey, 21 App. D. C..519, follow- 
ing Mahn v. Harwoo(î;il2 U. S. 354, 5 Sup. Ct. 174, 6 Sup. Ct. 451, 
28 L. Ed. 665, Topliff v. Toplifif, 145 U. S. 156, 12 Sup. Ct. 825, 36 
L,. Ed. 658, and a long line of décisions of the Suprême Court, said : 

"We must now regard the law as well settlcd U.v tlio Suprême Court of the 
United States that, after tlie lapsé of two years after the Jssue of a patent, 
a reissue which sèeks to enlarge the elaims of the original patent will not be 
granted. or, if granted, will be held invalld, unless spécial circuntstances are 
shown to excuse the delay." 

The triburials beldv/ found that there were no mitigating circum- 
stances which would bring appellant within the exception to the rule, 
and with this holding we are in accord. 

[2] Appellant contends that we are not at liberty to consider the 
effect of intervening patents or pending applications, but only rights 
as between himself and the public ; and, since no rights hâve inured 
to the public, because of intervening patents embracing the claims hère 
involved, the limitation of the statute is without application to this 
case. After the lapse of two years from the issue of appellant's patent, 
the public had a right to use whatever had not been claimed. Appel- 
lant's dedication to public use of whatever was unclaimed in his in- 
vention iniired to the public, and the mère fact that intervening paten- 
tées claimed the abandoned matter, and thereby prevented the public 
from entering and enjoying the fruits of appellant's abandonment, af- 
fords him no relief. 

The property right in a patent is purely statutory, and, whenever 
the patent fails, no property right remains; the invention belongs to 
the public. If the public is estopped by tlie claims of others, it is no 
concern of the one who has suffered a statvttory forfeiture. It is the 
fate which the law inflicts for failure to claim the invention within 
the statutory time, irrespective of what others may hâve donc during 
the period of delay. The effect of their opérations upon the right of 
the public to avail itself of the delay and conséquent abandonment in 
no respect alters appellant's status or weakens the presumption of 
abandonment to the public. Appellant's situation, therefore, is not dif- 
férent from what it would hâve been, had no patents, containing the 
claims of the présent issue, intervened. . 

The décision of the Commissioner of Patents is affirmed. 
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PARIS V. BURKE. 

(Oonrt of Appeals of District of Columbia. Submitted May 8, 1022. X>e- 

cided JuneS, 1922.) 

No. 1483. 

Patents <s=>l06(2)— Application of senior party lield to entitle him to make claim 
in interférence. 

In interférence proceedlngs relating to a process ot producing hydrocarr- 
bon oil of low Dolling point froiu bydrocarbon oils of bigh boiling point, 
the application of tlie .senior party, disclosiiig tlie melhod of accomplisbing 
tbe resuit, held to entitle him to make the claims in issue, even tbougû he 
did not fuUy understand what took place, and did uot describe tlie pro- 
cess in the same terms as used in the clain>s. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Auguste J. Paris, Jr., and Charles 
R. Burke. From a décision of the Patent Office awarding priority 
to Burke, Pa.ris appeals. Affirmed. 

James H. Griffin and J. R. Nolan; both of ,New York City, for appel- 
lant. 

George A. Prévost, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office in an interférence proceeding awarding priority of invention to 
the senior party Burke. the invention relates to a process of produc- 
ing hydrocarbon oils of low boiling points from hydrocarbon oils of 
high boiling points, and is set forth in three counts, of which the first 
is sufficiently illustrative, as follows : 

"1. The process of producing hydrocarbon oils havlng low boiling points from 
hydrocarbon oils havlng hlgh boiling points, which consists in preheatlng the 
oU to be treated and svibjecting the material so treated In the présence of a 
vapor to a pressure sufflcient to beat and compress the same to the tempéra- 
ture and pressure of conversion." 

Paris seasonably challenged Burke's right to make the claims, con- 
tending that his application does not disclose the invention. The Law 
Examiner, in a well-considered opinion, found in favor of Burke, his 
opinion concluding as follows : 

"It Is believed that tha process disclosed by Burke Is a convertlng process 
rather than a mère mechanical distillation ; assuming that it Is a faet that 
compression of 500 pounds upon a gaseous body, including hydrocarbon vapors, 
vvill produee sufflcient beat to crack the molécules as it is deemed the specifl- 
cations of the other contestants allège." 

The Examiner of Interférences, Paris having taken testimony, was 
of the view that Burke's process "is one of distillation and condensation 
and not of conversion or cracking," and hence found that Burke could 
not make the claims. The Examiners in Chief, after a carefnl examin- 
ation of the two applications, said : 

"We cannot escape the conclusion that the Paris and Biirke Inventions are 
essentially the same. and that it l's Immaterial whether they are described in 
the same or différent termlnology or whether Burke fuUy understood just 

©=>For other cases see same toplo & KBY-NUMBER In ail Key-Numbered Dlgest» & IndezM 
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what iota take place. It seerns to us that he clearlr dlscIo«es a process whicb 
eoBslvts in vaportzini; a beavier oU, in compresslng the vapors of the oU to 
500 pounâs or dm»i« so m to change tbe cbaracter of the oil and give it a 
différent spei^flc grarity, and In tlien condeosing the product. It also aeems 
dear tbat he permitted tbe température to rise due to compression. * • * 
It la our rlew tbat Paris' description of tlw process and the apparatns osed bj 
him wbidi resulted in bis alleged réduction to practlce is precisely the ap- 
paratua and process of Burke." 

The Commissioner, for reasons stated in his opinion, agreed with the 
Law Examiner and the Board. 

An examination of the applications, the évidence in behalf of Paris, 
and the opinions of the trihunals of the Patent Office, satisfy us that 
the conclusion reached by the Commissioner is correct, and we there- 
fore affirm the décision. 

Affirmed. 



ANDERSON v. SYMONS. 

(Court of Appeals of District of Columbla. Submltted May 11, 1922. De- 

dded Jutfe 5, 1922.) 

No. 1497. 

Patents <s=s9l (4)— Evidence held to show réduction to practlce by senior party 
before junior entered the fleld. 

In interférence proceedings relatlng to improvements in stone and ore 
crushers of the dise type, held, that the senior party, who conceived the 
Invention four yçars before the junior party, had actually rednced the 
Invention to practlce before the conception by the junior party, so tbat 
he was not cbargeabie with want of diligence, whicb preveuted his making 
tbe clalm. 

Appeal f rom the Commissioner of Patents. 

interférence proceeding between Harvey S. Anderson and Edgar B. 
Symons. From a décision of the Patent Office, awarding priority to 
Symons, Anderson appeals. Affirmed. 

William L. Symons, of Washington, D. C, for appellant. 
John S. Barker, of Washington, D. C, and Francis W. Parker, Jr., 
of Chicago, 111., for appellee. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office in an interférence proceeding awarding priority to the party 
Symons. The invention relatés to improvements in stone and ore 
crushers of the dise type, and particularly covers means for the adjust- 
ment of the opposed dises. 

The Examiner of Interférences found that Anderson had established 
conception about July of 1915, and Symons in July of 1911, but that 
Symons had not reduced the invention to practice, and was lacking in 
diligence a.t the time of Anderson 's entry into the field. The Exam- 
iners in Chief accepted the Examiner's finding as to the dates of con- 
ception, by the respective parties, but found that Symons actually re- 
duced the invention to practice prior to Anderson's conception. The 

<g=5For otlier cases see same topio & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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Assistant Commissioner, again reviewing the évidence, agreed with 
the Examinera in Chief, and tlierefore affirmed the décision. We re- 
gard the question as so free from doubt as to warrant our affirmance 
of the décision without further discussion of the évidence. 

The décision is affirmed. 

Affirmed. . . 

Mr. Justice HITZ, of the Suprême Court of the District of Columbia, 
sitting in the place of Mr. Justice VAN ORSDEL in the hearing and 
détermination of this appeal, concurs. 



Application of POWER. 

(Court of Appeals of District of Columbia. Submitted May 9, 1922. Decided 

June 5, 1922.) 

No. 1447. 

Patents is=>75 — Single sale of machine two years before application bars right to 
patent. 

Proof that a single sale of a machine embodying the claim of an appli- 
cation for patent was made more than two years, prior to the filing of the 
application shows a dedication of the invention to public use, which bars 
applicant's right to patent under Rev. St. § 4886 (Comp. St. § 9430). 

Appeal from the Commissioner of Patents. 

Application by Nicholas Power for a patent. Application denied, 
and applicant appeals. Affirmed. 

W. B. Morton, of New York City, for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

VAN ORSDEL, Associate Justice. This appeal is from the décision 
of the Commissioner of Patents, denying a patent for an invention on 
the ground that a machine embodying the claim of the issue was sold 
by applicant more than two years prior to the date of filing his appli- 
cation for patent. 

It conclusively appears that such a sale was made. This bars appli- 
cant's right to a patent, since the sale amounts to a dedication of the 
invention to public use. R. S. § 4886 (Comp. St. § 9430). Commenting 
on this provision of the statute, the court, in Smith & Griggs Manu- 
facturing Co. v. Sprague, 123 U. S. 249, 257, 8 Sup. Ct. 122, 126 (31 h. 
Ed. 141), said: 

"A single sale to another of such a machine as that shown to hâve been in 
use hy the coniplainant more than two years prior to the date of his applica- 
tion would certainly hâve defeated his right to a patent." 

See, also, National Cash Register Co. v. American Cash Register Co.. 
178 Eed. 79, 101 C. C. A. 569 ; Mayer v. A. & H. G. Mutschler et al., 
248 Fed. 911, 161 C. C. A. 29; Wendell et al. v. American Laundry 
Machinery Co. et al., 248 Fed. 698, 160 C. C. A. 598. 

The décision of the Commissioner is affirmed. 

<g=5For oUier cases see same toplc &. KBY-NUMBBIt In ail Key-Numbered Digests & Indexe» 
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Application of POWER, 

CCourt of Appeals Qf District of,iColunibiii., Submitted May 9, 1022. De- 
, , . cided ' Juue 5, 1022.^ 

No. 1492. 

Patents 1®=»! 12(4)— Claims of applicant held not materially différent- fromclaims 
awarded ta anotlier In interférence. 

?i Ciaims of an 'application for a patent, rejected Ijy tlie Patent OCace-, li^ld 
not msteiially différent typm çlaims as to wliiçli another had l>een award- 
ed priority over api)lleunt lu interférence prdceedlngs, tliougli couched iu 
différent language, so that the applicalit was not entitled to make ttiem. 

Appeal from the Commissiofier of Patents. 

Application by Nicholas Power for a patent. From a décision o£ 
the Commissioner, rejectmg' thé cipplicatiori, the applicant appeals. 
Affirmed..'.'. , .;. :.,,,, , 

W. B. Morton, of New Yofk City, for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

VAN ORSDEL', Associate Justice. The Commissioner of Patents 
reje;cted the claims in issue for the reason that they are not patentable 
over the coutits , pf an interférence in which appellant was defeated. 
Froni the décision of.ihe Commissioner, this'appeal was taken. 

It appears that a patent was issued to ohe Le Roy. Thereafter appel- 
lant fîled the présent application, copying seven: clailTis from the Le Ro)' 
patent. 'Five of the claims were canceled, and an interférence was 
declared between appellant and Le Roy with respect to the other two 
claims. In the interférence appellant took no testimony, but relied 
upon an earlier application. Le Roy prevailed and was awarded prior- 

i; After careful examination we hâve reached the conclusion that the 
tribunals belpw were right in holding that the appealed claims, though 
couched in , dififerent, language, are not materially différent from the 
claims upon which Le, Roy was awarded priority. Appellant, there- 
fore, is not entitled to claims which are covered in terms by the in- 
vention to which Le Roy has been awarded priority. 
The décision of the Commissioner is afhrmed. 

<gï=»For éther cases see same toplB & KEY-NOMBER in ail Key-Numbered Digests & Indexes 
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TITUS V. MAXWELL, 
in re HAMDEN. 

(Circuit Court of Appeals, Sixth Circuit; July 14, 1922.) 

Ko. 3061. 

'I,. Appeal and error ig=907(5)— Assumed that summary^of évidence referred to- 
Dy judge contained no more than referee's findihgs. 

AVliere order of District Judge recited iiis considération of a summary 
of tiie évidence, but no summary was sent to appellate court, except ko 
far as contained in referee's findings of fact and conclusions of law, 
aud ueither party refeired to it or aslied to liave it sent up, it will be as- 
.sumed that, if thore was a separate summary, it contained stibstanitially 
no more than as siiown by referee's findings. 

2. Bankruptcy <@=>354 — Rule in equity as to distribution as between partnership 

and individual creditors applies in banltruptcy. 

It is a gênerai equity rule that, in tlie administration and .distribu- 
tion of the assets of a partnersbip and Its members, partnersliip debts 
should in thé flrst place be paid ont of partnership assets, and iniJividu'Jl 
debts out of indi^'idual as,sets, and tbat partnership creditors eannot 
resort to individual assets, nor individual creditors to partnership assets, 
except in case of surplus, and this rule is applied to distribution in bank- 
ruptey by Bankruptcy Act, ■§ 5f (Comp. St. § 9589). ■'■ 

3. Bankruptcy <&=7354— Individual creditors entitled to priority, whea fund for 

distribution produced by estate of partner. 

When. a partnership, as such, is insolvent, and the only fund for dis- 
triDution is produced by the estate of one menaber, individual creditors ot 
that memlier are entitled to priority. 

4. Bankruptcy «©=3 54— Préférence of partnership creditors ceases when property 

becomes property of partner or third person. 

The right of partnership creditors to appropriate partnership property 
to payment of their debts is not derived thi'ough spécifie lien, but by a 
sort of subrogation through the partner whose original right it was to 
hâve the. assets. so applied, and subsists only so long as the equity of the 
partner remains, and ceases when the partnership property by bona flde 
transfer has become tlie several property of one partner or third person. 

5. Bankruptcy <®:=>69— Partnership may be bankrupt and partner not, or partner 

bankrupt and partnership not. 

Under Kankruptcy Act,..§ 5h (Comp. St. § 9589), the partnership may be 
in bankruptpy and the partner not, or a partner may be in bankruptcy and 
the partnership not. 

6. Bankruptcy <@=354-r-Partnership not insolvent, so long as any member has suf- 

fîcient property to satisfy debts. 

A partnership iii not Insolvent. so long as any of its members has prop- 
erty enough to accomplish satisfaction of the debts of that member, to- 
gether with tlie partnership debts. 

7. Bankruptcy €=>354 — Statute held not to change rule In equity for distribution 

of assets as between firm and individual creditors. 

Michigan TJniform l'artnership Act of 1917, does not sut>stantially 
conflict with the rule of equity prevailing in fédéral courts for the dis- 
tribution of assets of a partnership as between flrm and individual credi- 
tors. 

8. Bankruptcy €=>354 — Act controls over state statute as to distribution of as- 

sets of partnership and its members. 

So far as Michigan TJniform Partnership Act of 1917 confliçts with ex- 
press terms of Bankruptcy Act as to distribution of assets of partnership, 
the State statute must give way. 

®=»For ofher cases see s^me toplc & KEY-NUMBER in ail Key-N-jmbered Digests & Indexe» 
281F.-28 ■ .,-....,., 
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9. Bankruptcy <S=^354— Halder of chattel mortgage given on purchase of part- 
ner's interest held entitled to priorlty over creditors of former firm. 

Where oiie partner purehased the other's interest, giving notes secured 
by reeorded chattel mortgage on ail assets of the business, and after con- 
ducting the business tor flve months was adjudicated a bankrupt, the 
holder of the mortgage was entitled to priority over the creditors of tho 
former partuership. 

Appeal from the District Couil: of the United States for the Western^" 
District of Michigan ; Clarence W. Sessions, Judge. 

Pétition by William Maxwell, tmstee in bankruptcy of Thomas L,. 
Hamden, to discharge the proceeds of a sale of property from the lien 
of a chattel mortgage in favor of Lincoln H. Titus. From an order ad- 
verse tO' the mortgagee, he appeals. Reversed and remanded. 

Lincoln H. Titus, of Kalamazoo, Mich. (Roscoe G. Goembel and 
Albion B. Titus, both of Kalamazoo, Mich., on the brief), for appellant. 
Robert L. Campbell, of Kalamazoo, Mich., for appellee. 

Before KNAPPEN, DENISON, aiid DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Appeal from an order denying priority. 
The bankrupt and one Johnston were partners in a retail méat business 
at Kalamazoo, Mich., under the name of the "Liberty Cash & Carry 
Market." On January 10, 1921, Johnston sold to the bankrupt the 
f ormer's interest in the partnef ship business for $700, ■ and received 
therefor from the bankrupt the latter's.seven negotiable notes, of $100 
each, secured by a chattel mortgage upon the entire assets of the former 
paiinership. This mortgage was duly reeorded on the next day after 
ît was given. On February 18, 1921, Johnston sold and transferred 
the notes and assigned the mortgage to appellant ; the assignment being 
on the same day duly reeorded. The bankrupt conducted the business 
in his ovvn name from January 10, 1921, until June 10, 1921, when he 
was adjudicated bankrupt on his voluntary pétition. On July 29, 
1921, the trustée in bankruptcy sold the assets of the bankrupt's estate 
free and clear from ail liens of every kind, under agreement between 
♦he trustée, the référée, appellant, and another mortgagee that the liens 
of the two mortgages (if any) should attach to the proceeds of the sale. 
Thereafter the trustée filed pétition to discharge the proceeds from the 
lien of appellant's mortgage, upon the grounds that at the timethe 
chattel mortgage was given the partnership was insolvent ; that the mort- 
gage was given to cover up the assets of the bankrupt, and to hinder, 
delay, and defraud creditors of the partnership; on information, that 
"the money to pay said Johnston the araount of the mortgage was fùr- 
nished by said bankrupt, and was taken out of the business and his as- 
sets for that purpose" ; that appellant took no greater rights under the 
mortgage than bankrupt had; and that appellant's mortgage claim 
should be postponed until the payment in fuH of ail partnership debts.^ 

Upon the question of insolvency the refçreç found that the barik-' 
rupt's testiraony showed that the firm was "hard pressed" at the time 

1 A chattel mortgage prior to that of appellant and to the partnership 
of Hamden and, Johnston was assailed under the trustee's pétition, but Its 
priority to claims of the partnership creditors Is now èônceded. 
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he purchased Johnston's interest ; that about three months later bank- 
rupt realized that he did not hâve sufïicient property to pay his creditors 
in full, but that if the partnership was insolvent when the Johnston 
chattel mortgage was given bankrupt was not aware oî it; that John- 
ston was sworn as a witness for the trustée, and testified in effect that 
when the mortgage was given he and the bankrupt did not know wheth- 
er they owed $1,500 or $3,000; that one of the large creditors was 
notified of the transfer, but he recollected notifying no other. The 
référée further reported that, while there was grave doubt of the sol- 
vency of the firm, he was unable to say from the testimony produced 
that the firm was insolvent. He was, however, satisfîed that, if the 
firm was insolvent, neither bankrupt nor Johnston "were aware of the 
fact or had knowledge of the same." The référée further reported that 
there was no testimony whatever that the chattel mortgage was not giv- 
en in good faith, and found that appellant paid on February 17 or 18, 
1921, a cash considération of $525 for the assignment to him by John- 
ston of the chattel mortgage. The référée accordingly found that it 
could not be said, as matter of law, that the mortgage was given in bad 
faithi, and found, as matter of law, that the same was not a f raud upon 
the firm's creditors, and that the firm at the time of the giving of the 
chattel mortgage from Hamden to Johnston was not insolvent. The 
référée further found that the copartnership had not been adjudged 
bankrupt, and that it was conceded at the time of the hearing that 
Johnston was not bankrupt. The référée accordingly concluded, as 
matter. of law, that without.determining whether appellant has greater 
rights as assignée of the notes and mortgage than Johnston would hâve 
had, he is entitled to priority under his mortgage over creditprs of the 
former firm or the individual creditors of the bankrupt. Aside from 
appellant's mortgage and the prior mortgage, which, as before said, is 
now conceded priority over partnership creditors, none of the claims, 
partnership or individual, appear to bave been secured. 

[1] The District Court reversed the action of the référée and de- 
nied appellant's right to share in the assets until after the claims 
against the partnership were paid in full. This appeal is from that or- 
der of the District Court. The District Judge filed no opinion, and the 
reason for his conclusion does not appear. While the order of the 
District Judge recites his considération, among other things, of the 
"summary of the évidence," no summary was sent to this court, except 
so far as contained in the referee's findings of fact and conclusions of 
law before referred to. Neither party refers to sucli summary, and 
neither asked to bave it sent up under the appeal. We therefore think 
we should assume that the summary (if there was a separate summary) 
contained substantially no more than shown by the referee's findings ; 
and it is said in appellant's brief, without dispute, so far as we hâve 
discovered, that "the proof s taken before the référée were not transcrib-' 
ed, and therefore were not returned to the District Court, and were 
not before the court at the time of hearing." 

In his brief in this court, appellee does not assail the referee's con- 
clusion that the firm was solyent at the time the mortgage in question 
was given, freating that question as unimportant, but plants his rights 
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iipon tlie broad proposition ttiat the partnership having- beeii in debt 
( whether solvent or insolvent) whén the chattel mprtgage was given, 
its creditors must be paid in full before the partnership property or 
assets may be diverted into any other channel, as by the mortgage in 
question; that appelant, as assignée, took no better title than Johnston, 
the assigner; and that there was no considération for Johnston's release 
to bankrupt of the former's interest in the partnership property. For 
tlie purposes of this review, and taking into account the referee's find- 
ings, it should be assumed that the partnership was solvent when the 
chattel mortgage Was given ; that the mortgage was taken and given in 
g-ood faith on the part of both bankrupt and Johnston ; and that appel- 
lant purchased the mortgage in good faith, and in fact while but one 
of the seven notes secured thereby was past due. It is apparent, f rom 
the banknipt's schedules and thfe original proofs of claims, which hâve 
been sent up, that (aside from the two chattel mortgages) the much 
g'reater part of the debts were originally partnership obligations, the 
remainder having been contracted af ter Johnston's retirement ; also that 
Hamderi had made substantial payments upon some of thei partnership 
debts, màking" further purchases from a number of the ortg'inal part- 
nership creditors, who praCtically are the same creditors named in the 
bankrupt's schedules, except one or two additional creditors. It is per- 
haps inf érable that bankrupt had assumed payment of the, partnership 
debts. His bankruptcy schedules are entitled : 

"In the matter of T. Irven Hamden, Indivldually and as a Member of the 
Firm of Hamden & Johnston, Composed of T. Irven Hamden and Albert O. 
Johnston." 

[2,3] It is the gênerai equity rule that, in the administration and 
distribution of the assets of a partnership and of its individual mem- 
bers, partnership debts should in the first place be paid out of partner- 
ship assets, and individual debts out of individual assets, and that part- 
nership creditors cannot resort to individual assets, nor individual cred- 
itors to partnership assets, except in case of surplus of assets of the 
given class over the debts of that class; and subdivision "f" of section 
5 of the Bankruptcy Act (Comp. St. § 9589) merely applies to distribu- 
tion in bankruptcy, the rules theretofore existing in courts of equity. 
In re Telfer (C. C. A. 6) 184 Fed. 224, 106 C. C. A. 366; International 
Co. V. Cary (C. C. A. 6) 240 Fed. 101, 10.S, 153 C. C. A. 137. It is also 
no w the settled rule that when a partnership, as such, is insolvent, and 
the only fund for distribution is produced by the estate of one member, 
the individual creditors of that member are entitled to priority in the 
distribution of the fund. Farmers' & Mechanics' Nat. Bank v. Ridge 
Ave. Bank, 240 U. S. 498, 36 Sup. Ct. 461, 60 L. Ed. 767, L. R. A. 
1917A, 13.5. Appellant's debt was not a firm debt, but was the in- 
.dividual debt of the bankrupt. It therefore follows that appellant, as 
a secured creditor of Hamden, is entitled to priority in the administra- 
tion below, as against both partnership and individual creditors, un- 
less the assets in question, notwithstanding the bankrupt's individual 
purchase of one-half thereof from Johnston, and notwithstanding bank- 
rupt's sole opération of the business for more than four months after 
the purchase, still remain solely partnership assets, subject to be ad- 
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-ministered as such under the cènditions prevailing hère, and free from 
the lien of appellâîit's mortgage.^^ ' 

[4] It was Iç/flg since declared to ,be 'the rule in equity that the right 
of partnership Creditors to apprOpriate't'he partnership proj^érty specifi- 
cally to the payment of their debts is derived, notthrough spécifie lien, 
but by a sort of subrogation through the partner whose original right 
it was to hâve the partnership assets applied to the payiAent of part- 
nership obhgations; that this equity of the partnership creditors sub- 
sists so long, and so long only,'-às that of the partner through whom the 
equity is derived remains; that is to say, "so long as he retains an in- 
terest in the firm assetSj as a partner, a court of equity will allow the 
creditors of the firm to avail themselves of his equity, and enforce, 
through it, the application of those assets primarily to payment of the 
debts due them, whenever the property cornes under its administration" ; 
but that "if, before the interposition of the court is asked, the prop- 
erty has ceased to belong to the partnership, and if by a bona fide trans- 
f er it has become the several property either of one partner or cii a 
third person, the equities of the partners are extinguished, and conse- 
quently the derivative equities of the creditors are at an end. It is 
therefore * * * essential to any preferential right of the credi- 
tors that there shall be property owned by the partnership when the 
claim for préférence is sought to be enforced." Case v. Beauregard, 
99 U. S. 119, 124, 125, 25 L. Ed. 370; Fitzpatrick v. Flannagan, 106 U. 
S. 648, 654, 1 Sup. Ct. 369, 27 L. Ed. 211 ; Huiskamp v. Moline Wagon 
Co., 121 U. S. 310, 313, 7 Sup. Ct. 899, 30 E. Ed. 971 ; In re Green (D. 
C.) 116 Fed. 118 (opinion by Judge Shiras); In re Suprenant (D. 
C.) 217 Fed. 470, 475 (opinion by Judge Ray). See, also, Ràp- 
ple V. Dutton (C. C. A. 9) 226 Fed. 430, at page 433, 141 C. C. A. 260, 
in which case it is said that the rule is otherwise when the partnership 
was insolvent at the time of the transfer by one partner to the other. 

[5, 6] Subdivision (h) of section 5 of the Bankruptcy Act (Comp. St. 
§ 9589) provides that : 

"In the event of one or more, but not ail, of the memher.'? of a partnership 
being adjudged bankrijpt, the partnership property shall not be adininistered 
in bankruptcy, uniess by consent of the partner or partners not ad.iudffed 
bankrupt ; bnt snch' partner or ivartners not adjudged bankrupt shall settle 
the partnership business as expeditiously as its nature will permit, and ac- 
count for the interest of the partner or partners adjudged bankrupt." 

2 We may say, in passing, that we cannot assent to the proposition that 
the notes and mortgage in question were given without considération, from 
the fact that Johnston's only right ip the assets was in the surplus after debts 
■^'ere paid. Even -were the tangible assets of the partner.ship insufficient to 
pay its debts in full, the good will of an established business, and the oppor- 
tunity to operate that business alone, perhaps successfully, mlght well es- 
tabllsh considération for the payment of a substantial price, and presnvnai)ly 
the bankrupt belleved that conditions -warranted the payment of $700 for 
Buch sole ownership and right of opération. It also seems clear that appellant's 
mortgage is not open to attack as a préférence. A payment for value received 
at the time is not a préférence. In re l'erpall (C. O. A. 2) 271 Fed. 468. Nor 
is a préférence assailable unless accepted with notice that a préférence would 
resuit Watson y., Adams (C. C. A. 6) 242 Fed. 441, 444, 155 C. C. A. 217. In 
any event, a preferential security could not be assailed as such after the 
lapse of four months, rturing ail of which time creditors had constructive no- 
tice through the public records. 
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Hère the partnership has not been adjudged bankrupt, nor bas John- 
ston been so adjudged. The Bankruptcy Act does not change the rule 
that thè partnership may be in bankruptcy and the partners not. Fran- 
cis V. McNeal, 228 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 
191 5E, 706. It is equally manifest that a partner may be in bank- 
ruptcy and the partnership not, and that a partnership is not insotvent 
so longas aay of its members has property enough to accomplish satis- 
faction of the debts of that member together with the partnership debts. 
In ail the bankruptcy cases in either thje Suprême Court or the Circuit 
Courts of Appeals (brought to our attention) in which the marshaling 
of assets between partnership ând individual creditors has been permit- 
ted, either the partnership has been adjudged bankrupt, as in the cases 
cited in t^ç margin hereof ,' or the selling partner has asked that. pref- 
erence.be given firm creditors,* or there remained no surviving part- 
ner other than the purchaser of the rights of his copartner." Johnston 
was not before the court, except as a witness for the trustée in bank- 
ruptcy. 

[7] The trustée, however, invokes .the Michigan Uniform Partrier- 
ship Act of 1917 (La\vs.l917, p. 119 et seq.), which provides,,' 

By section 27, subd. 1, that "a conveyahce by a partner of his interest in 
the ipartnership does not of itself; dissolve the j partnership • -• *"; by 
section 30, that "on dissolution the partnersljip is.pot terminated, but con- 
tinues until the wlnding up of partnership affairs Is eompleted" ; by sec- 
tion 40, subd. (h)', "when partnership t>roperty and the individual propertles 
of the partners are in the possession of a court for distribution, partnership 
creditors shall hâve priority on partnership property and separate creditors 
on individual property, saving the riglits of lien or secured creditors as héreto- 
fore" ; and by, section 41, subd. 2, "when ail but orie pfvrtnor. retire and as- 
sign * • » their rights ïn partnership property to the remaining partner, 
who continues the business Without liquidation bf tïartnership affalrs, *. * » 
creditors of the dissolvèd partnership' are also creditors of the £>ei-sou 
* ♦ * so continuing the business." ■..,,. 

[8] Were v^^e to assume that the Michigan statiite wo-uld contrpl the 
équitable distribution of assets of a partnership (in spite of thè fact 
that the statute merely establishes a rule of eqùity; atld not a rule' of 
property,, ^ndis without the tçrms of the ï,eder£^i Conformity Act), \ye 
think it is not substantially in conflict with the rule of equity prevailiiig 
m the fédéral Courts. So far as the statute conflicts witli the express 
terms of thé Bankruptcy Act, the "former, of' course, must 'givcway. 
With respect to the cited provisions of sections 27 and 30" it may be 
said that the dissolution of the partnership was notessentialîto the 
fédéral rulè which we hâve above stated. Huiskamp V. MoHne Wagon 
Co., supra, 121' U. S. at page 323, 7 S'ùp.Ct. §99, 30 L- Éd. 971. Th:e 
cited provision of section 40 is entirèly; consistent with th,e; federgl;rule 
in equity, and the invoked provision ,of' section 41 declaresno distinc- 

3 iTrancis r. McNeâl, 228 V. S. 695, 33 Sup.'Ct. 7Ô1, 57 L. Ed. 1029, h. ÏK-A. 
19i5EÎ, 706; Th re Telfér fC. O. A. 6) 184 Fed; 224. tma. G. A. ."Je©;' Ih' re 
Samuèls (O. (5. ^À. 2) 2lS Fed. 845, 132 C; Ci A. 187 ; In >të Wood (C. G. A. 6) 248 
Fed 246, 249 et seq., 160 0. e. A. 324. ■ li ' ■■ '■ . i 

' 4.in-re Filmar (C. '<i. A. 7) 177 Fed. 170, lOO C. C: A. G32.''An4' see In 're 
Turndék & Sons, 2.30 Fed. 985, 145 C. C. A. 179. • '"■ ' ' '' " '■ 

« In re Stringér (C. C. A. 2) 253 Fed. 352, 350, ICÛ C. C. 4.'iâ4. , 
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tion between paftnership and individual debts in the contingency there 
stated. Appellee concèdes that the two mortgages would practically ex- 
haust ail of the bankrupt's estate. We are cited to no décision of the 
Suprême Court of Michigari construing the-statute of that state as cre- 
ating rights in partnership crèditors ^eater than recognized by the 
fédéral ruie. 

We hâve not overlooked the f act that in In re Denjiing (D. C.) 1 14 
Fed. 219 (a décision by Judge Lowell, which wag cited by this court in 
Re Telfer, supra), the former partner of the bankrupt was denied 
the, right to prove his claim for notes given him by the bankrupt on a 
sale to the latter of the former's interest in tlie partnership. ,.But there 
it appeared that "on that date tKey were insolvent and may be supposed 
to hâve known their financial condition." Of In re Effinger (D. C.) 
184 Fed. 728, it may be saïd, not only that the partnership seems to 
hâve been still existent at thç .time of bankruptçy, and not only the 
partnership, but each of the partners, were adjudicated barikrupts; 
but the claim in question, whiçh was denied the right to share in part- 
nership assets, waS'for money loaned by one of the partners to the firm 
in excess of the amount he was bound to çontribute as his share of the 
capital. 

[9] Not only does it not appear in the instant case that Johnston was 
or is insolvent, but, in our opinion, appellant's equities undef the facts 
found hère are superior to those of Johnston, at least to thé extent of 
the six notes not yet due when purchased by appellant, and we think 
that for this reason he would he entitled to hâve his claim allowed to 
that extent at least. But, for the reasons otherwise stated, we think the 
claim should hâve been allowed in full. 

The drder of the District Court is therefore reversed, and the record 
remanded for further proceedings in accordance with this opinion. 
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(Circuit Court of Appeals, First Circuit. June 7, 1022.) 
No. 1536. 

1. Courts <@==>406(l)— Nature and scope of review on appeal from décision of 

Suprême Court ol Porto Rico. 

On an appeal to the Circuit Court of Appoals from a décision of the 
Suprême Court of Porto Rico',' unanlmously aflirming a judjïment of one 
of the insular courts, the case is treated as though brought up on writ •^f 
error, instead of by appeal, under Act Sept. 6, 1916 (Comp. St. § 1649a), 
but power of review is limited to questions of law. 

2. Damages <S=3i32(.9:)— ^I2,0Q0 not excessive for loss of foot and part of leg. 

It cannot be sàid that t'iiere was error of law in awarding $12,000 for 
the loss of a foot iind a part of thé leg of a "boy 11 years pld fesiding in 
PortoRico, 

3. Master and servant. ®=3329->-l.imitatton of ' respondeat superior mie must be 

pleaded. 

The limitatioi)L,pf the. principleof respondeat superior, updej Civ. Code, 
§ 1804, pars. 4, T, in foi-ce in Porto Kico,' is an aflirmatlve défense, whicii 
must be pleaded and proved. ' 



<S=>^or other caBes eee'samé'topic & KEY-NÙMBER io àllKey-Numbered Dlgests & Indeii»i 



440 , 281 FEB;E^AL HKPORTER , 

4. Courts <g=3405(17)— Plain error revie,wed,' though .not assigne^. In Circuit Court 

of Appeals. 

Though Circuit Court of Appéals rule 11 '(150 Fed. xvii, 79 C. l. A. 
xvii) authorizes such court at Its option to notice a plaln error not a.^- 
signed, such procédure is one that ought ndt'to be ; estended, par- 
tieularly whçre the alleged error is one of construction and applicaticu 
of local law', in which a revievvlng court always follows the local rulingSj 
.unless çlearly -wrpng. . , . 

5. Courts <ss9356— Court of review avpids initial construction of focal laws. 

A court of reyiew will àvoid, except when clearl^ hecessary, initial eon* 
strùction of local law«. ' ' 

6. JVIastèr^nd servant <s=3300— Limitation of respondeat superior rule lield not to 

repeaJmotor vAhicie law bf Porto Rico. 

Civ. G(>de, §§ "ISOS; 180é, in force in Porto Rico, relating to the rule of 

respondeat superior, did not apply or njake ij}appiicabl& Laws Porto Hico 

1916, c. 75, § 17, reguiating the opération of inotor' vehicles, ,and tUe 

owner of such a vèhlde may he liablë' for' Injuries càused by négligence 

' of the op'èfrator, though such owner is'noï in the vehicle at the tlmt». 

: ■ ■. \y^ ' "■ - : v': • ■■■-', 

Appeàrfrom the Suptéme Gèurt of Porto Rico; ;■ ' 

/Lcflon at law by Frantisco 'Flores Costa agàinèt 'Sticesores de Perer 
Hèrmanos. Judgmeht for plaîntiff, âhd défendants appëàl.' Affirmed. 

Daniel F. Kelley, of Sanjuap, Porto Rico (Chjarles Hartzell,,of San 
Juanj iportp Rico, on the brief), fQr appellants. 

CarroUC. Walter, of New York City (Edward J. Patterson, of New 
York City^ and J. Henri Brown,.pf San Juan, Porto Rico,, on the 
brief), for appellee. , , . 

Beîore BINGHAM,' JOHN SON, and ANDERSON, Circuit Judges. 

ANDERSON, Circuit Judge. This was an action at lâw brought 
in one ôf the insular coltrts of Porto Rico for persohal injuries sus- 
tained by the plaintiff, a boy 11 years old, through the négligent op- 
ération hy the défendants' employé of an automobile truck owned and 
used by the défendants in their bqsiness.as a whqlesale and retail gro- 
cery concerri in San Juan. The truck was without due warning back- 
ed upon the plaintifï, playing in the street with other boys. His foot 
was crushed; gangrené followed, requiring the amputation of his leg 
— whether below or above the knee is not on the record entirely clear. 
Thé trial court, sitting' without a jury, fôund for thé plaintiff, and 
awarded damages of $17,000. On appealt,o the Suprême Court of 
Porto Rico, the judgment was unanimously affirmed, but the damages 
were reduced to $12,000— two of the five judges expressing the opin- 
ion that the award should not exceed '$5,000. 

[1] The case is brought hère in the form of an appeal, but under 
the provisions of the Act of Septembér 6, 1916, q. 448, § 4 (Cohipiied 
Statutes 1916, § 1649a), we treat the case as thotigh brought hère on 
writ of error instead of by appeal. Ana Maria Sugar Co. v. Quinones, 
251 Fed. 499, 504, 163 C. C. A. 493. But our power of review is, of 
course, limited to questions of law. ■ 

In thç.recprd the défendants set forth six assignments of error, as 
follows: , , ' 

®5»For other casée sec same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexée 
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"(1) The court erred in deeiding that there was not' practically proof of 
contribiitory négligence on the part of plaintiff. 

•'(.2) Tlie court erred in deeiding that the boy had no notice that the standing 
truelî was lil^ely to l>ack, uud that no warning was given to the boy that the 
truck was aVwut to back. 

"(3) The court erred in deeiding that the weight of the proof was strictly 
in favor of the plaintiff. 

"(4) The coui^. erred in deeiding that the judgment of ?12,000 was a rea- 
sonable and just compensation, considering the circuujstjinces of the case and 
évidence produced. 

"(5) The court erred în' nnduly applying and construing section 1803 of the 
Civil Code in force' il) Porto Rico. 

"(6) The court erred in unduly applying and construing paragraphs 4 and 
■J of section 1804 of the Civil Code in force in Porto Rico." 

But the défendants' counsel in their brief and argument seek to add 
a seventh assignment (stated below) upon which they chiefly rely. 

The six assignments, supra, may be briefly disposed of; The first 
three plainly présent no question of law. Counsel for the défendants 
concède that there was sufficient évidence of the défendants' negU- 
gence. The contention concerning contributory négligence présents a 
pure question of fact.' There was, at most, but slightly conflicting évi- 
dence on that point. The Suprême Court unanimously agreed with 
"the court below that there was practically no proof of contributory 
négligence." 

[2] As to the fourth assignaient — that the award of $12,000 is in 
such a case in Porto Rico grossly excessive — we think that, on this rec- 
ord, no question of law is presented for our considération. Except 
tmder unusual circumstances, the assessment of damages is a question 
of fact. We cannot say thât there was error in law in awarding $12,- 
000 for the injuries suffered by this plaintiff, the main élément of 
which was the loss of a f oot and a part of the leg. See Southern Rail- 
wav V. Bennett, 233 U. S. 80, 86, 34 Sup. Ct. 566, 58 L. Ed. 860; 
Herencia v. Guzman, 219 U. S. 44. 31 Sup. Ct. 135, 55 L. Ed. 81; 
Texas & Pacific Railway v. Hill, 237 U. S. 208, 215, 35 Sup. Ct. 575, 
59 L. Ed. 918; Stuitz v. Cousins, 242 Fed. 794, 798, 155 C. C. A. 382. 

fS] llnder the fifth and sixth assignments the defendaiits now seek 
to invoke the limitation of the principle of respondeat superior, found 
in the latter part of sectiorj 1804 of the Civil Code a.s follows : 

, "Tlie liabillty ref erred to in this section shall cease when , the persons 

■ inentioncd tJiorein prove that tbey'employed ail the diligence of a good father 
of a family to avoid the damage." 

But this is an; affirmative défense, which the défendants herein nei- 
ther pleaded nor proved. Tt is therefore not oj5en. Arzuaga v. Ortiz 
(C: C. A.) 266 Fed. 449, 454; Panama Railroad Co. v. Toppin, 252 U. 
S. â08. 4« Sup. Ct. 319, 64 E. Ed. 582; Truyol v. West India Oil Co.. 
26 P. R. 321, 328, 329. 

None of the -lissignments of error in the record can be sustained, 

■ _ But. as noteâ above, the défendants now seek to add a sèventh as- 
«ignment, grounding it on the contention that the insular court erred 
in not sustaining a général demurrer, to the effect "that the complaiiit 
does not set forth facts sufficient to constitute a cause of action." 

This gênerai deiturrfe'r was overruled by the District Court, but the 
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record does not show what contentions were there made. In the opin- 
ion of the Suprême Court, the demurrer is treàted as directed to an 
inadéquate averment of négligence,, alid the complaint was, in the ab- 
sence of a motion for particulars, held sufficient. It foUows that the 
proposition of a construction and, art application of statutes, now urged 
by the défendants as fatal to the plaintiff's case, was, as the record 
by necessary implication shows, nbt suggested by the défendants in 
either of the Porto Rican courts. It is a new point. 

[4, 5] The défendants ground their contention, that this point is 
now open, upon tue' ruTe that a reviewiiig coiirt will notice a plain 
error not assigned, citing and relying upon the décision of this court 
in Mergenthaler Linotype Co. v. Huit, 2i& F*ed. 26, 34, 152 C. C. A. Tô. 
Undouhtedly, under moderri practîce, it may be the duty of a review- 
ing court to ignore merely technical- defects and to deal with obvions, 
though unassigned, errors. Our eleventh rule authorizes this court, at 
its option, to notice a plain error not assigned. 150 Fed. xxvii, 79 C. 
G. A. xxvii. But such procédure is onè that ought not to be extended, 
particularly in cases like the présent, where the àlleged error is one of 
construction and application of local law, in which a reviewing court 
always foUows the local rulings, unless clearly wrong. Cardona v. 
Quinones, 240 U. S. 83, 88, 36 Sup. Ct. 346, 60 h. Ed. 538; Nadal y. 
May, 233 U. S. 447, 454, 34 Sup. Ct. 611, 58 h. Ed. 1040; Villanueva 
V. Villaneuva, 239 U. S. 293, 299, 36 Sup. Ct. 109, 60 L. Ed. 293. The 
same doctrine requires a court of review to avoid, except when clear- 
ly necessary, initial construction of local laws. 

But, as în this case counsel on both sides hâve argued the point thus 
belatedly raised, and as we hâve reached conclusions adverse to the 
défendants, it will do no harm, and may possibly avoid further contro- 
versy, if we now state those conclusions. That on such a retord we 
deal with the point at ail is not to be deemed a précèdent to be followed. 

[8] The gist of the défendants' contention is that sections 1803 and 
1804 of the Civil Code were, so far as motor vehicle accidents are con- 
cerned, repealed or made inapplicable by Laws of Porto Rico 1916, c. 
75, § 17, "An act to régula te the opération of motor vehicles." Section 
17 reads: 

"That the owner of nny motor rchtcle shflll be responslble for damage» 
catised by the négligence of the operator or chauffeur whlle such owner Is in 
the vehicle." 

On the principle, "incjusio unius, exclusio alterius," counsel argue 
that no owner, not at the time in the vehicle, is liable for the négli- 
gence of his chaufifeur. This proposition, if sound, might be raised 
by demurrer to the complaint, which doçs pot allège that any of the 
défendants were in the vehicle at the time of the accident. This ar- 
gument is to, some degree grounded upon certain expressions of the 
Suprême Court in the case of Vêlez v. Lîavina, 18 P. R. 634, as to the 
limits in Porto Rico of the doctrine of respondeat superior. In that 
case, decided Jn 1912, the issue was whether the owner of a motor 
vehicle, not used in the business of conveying passengers, was liable 
for the négligence of the operator. The majority of the court held 
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for the défendant, but with a vigorous dissent by Mr. Justice Mac- 
Leary. 

It is apparent from both opinions that the doctrine of respondeat 
superior has a somewhat narrower application in Porto Rico than in 
the United States. But the crucial question in that case was whether 
the défendant was using his automobile in "an enterprise or establish- 
ment" within the meaning of section 1804, post. There is nothing in 
the statute limiting the doctrine of respondeat superior to a public 
service enterprise, as distinguished from a grocery or other ordinary 
business concern. Later opinions of that court so hold. Compare 
Truyol v. West India Oi! Co., 26 P. R. 321, 327, 328; Morales v. Cor- 
aballo, 27 P. R. 544, 547; Allen v. International Express Co., 28 P. 
R. 448. 

The applicable provisions of the Civil Code of Porto Rico are as 
follows : 

"Sec. 1803. A person who by an act or omission causes damage to another 
when there is fault or négligence shall be obllged to repair the damage so done. 

"Sec. 1804. The obligation imposed by the preceding section is demandable, 
not only for Personal acts and omissions, but also for those o£ the persons for 
whom they should be responsible. 

"The father, aud on his death or incapacity the mother, is liable for the 
damages caused by the minors who live with them. 

"Guardians are liable for the damages caused by minors or Incapacitated 
persons who are under their authority and live with them. 

"Owners or directors of an establishment or enterprise are equally liable 
for the damages caused by their employés in the service of the branches in 
which the latter may be employed or on account of their duties. 

"The State is liable in this sensé when it acts through a spécial agent, but 
not when the damage should hâve been caused by the officiai to whom properly 
it pertained to do the act performed, in which case the provisions of the 
preceding section shali be applicable. 

"Finally, masters or directors of arts and trades are liable for the damages 
caused by their pupils or apprentices while they are under their custody. 

"The liability referred to in this section shall cease when the persons men- 
tioned therein prove that they employed ail the diligence of a good father of a 
family to avoid the damage." 

The défendants at bar are, under paragraph 4 of section 1804, liable 
unless section 17 of the act of 1916 freed owners of motor trucks from 
ail liability for négligence except when the owner himself is in the 
vehicle. Obviously, if the owner is a corporation, there would, under 
such construction and application, never be liability for the négligence 
of a chauffeur. No corporation rides in its own car, t 

It would seem that the purpose embodied in section 17 by the Porto 
Rican Législature was not to narrow, but to extend, liability of own- 
ers of motor vehicles for the négligence of their chauffeurs, by making 
such owners, whether engaged in business enterprises or not, within 
the meaning of paragraph 4 of section 1804, supra, liable, if présent in 
the vehicle at the time of the negligently caused accident. Allen v. 
International Express Co., 28 P. R. 448, 453. But we need not now 
consider and détermine the affirmative aspects of section 17; it is 
enough for présent purposes to hold, negatively, that it does not, pro 
tanto, repeal or limit section 1804 of the Civil Code. The act of 1916 
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shows no législative purpose of makihg mdtbr veHicle owriers into a 
class specially favored in the application of the rule of respondeat su- 
perior. " ' 

Our vifiws accord with those already expressed by the Suprême 
Court of Porto Rico, which, of course, we Ighould follow, unless of 
the opinion that they are plainly Wrong. See Truyol v. West Ifidia 
Oil Cq., 26 P. R. 321, 327, 328;: Morales v. Caraballo, 27 P. R. 544; 
Allen V. International Express Çp., 28 P, R. 448.: ■ 

Wethjnk thera plainly right on: this point, i 

-Jn «the Allen Case, 28 P. R. at page 453, that court .said "* * * 
that there is no basis vvhatever f or the theory of a repeal by implica- 
tion" pf paragraph 4 of section 1804, supra. 

The défendants were carrying on "an enterprise or establiiîhrtient" 
within, the, meaning of sajd paragraph, 4,", and were therefore liable for 
injuries caused by the négligence of their employé. 

To what extent, if at ail, in Porto Rico, the owner of a motor ve- 
hicle, ùsed for exclusively personal or pleàsu're pu'i^o'i'es ,and riot for 
busin,ess, is liaMe for iniun'es ca.ttsèd by the negUgence d,f hiis chauffeur, 
is a question not on this record presented. 

The judgment of the Suprême Court of Porto -Rico is affirmed, with 
costs.- ■' " ^'' ' , 



UNITED STATES V. ASLAKSEN, 

(Circuît Court of Aiipeals, St-rth CircuiL ' JuM 6; 1922.) 
No.'3C?3. 

1. Salvage ©=329— Award to master sustained. 

An award of $.3,0t)0, to the muster of a goTernineii't steamsWp for 
services rendered in the salvage of anotlier governm'eût ve.ssel, affli'niéd, 
whei^'tTje salved vessel was a laden tank steamer, *ortli, with cargo 
' ovpr fl-.ftOMOO, lyin.sï wholly disaWed in heavy m^tts 50O rnilës from St. 
Jokns, Newfoundlaud, wltliout other hojte' of assistance, the salving 
vessel, woi'tU $9IX),{)00, was uot equipped for towing, and the êerr'Ice l^as 
attempted against the judgment of some of Its officers and after sits days 
of continuons fog, during whioh both vessels were in considérable danger, 
wassucçessfully accomplished by dejjyering the tank stea.mer safejy at 
St. johns. 

2. Salvage €3:325, 51— Amount of'awardwlthlnjudicial discrétion of trial, court. 

In the absence of adoption of erronpous prluclples or plaln noïsappre- 
hension of facts, the preciee amqunt of a salvage award is committed to 
the judiclal discrétion ofth» triai court, and thriugh' an appeal brings up 
Oie case de uovo, the nppellate court should' iior disturb the exercise of 
this discrétion, whlch plulnly bas not been abu-sed. 

Appeal from the District Cpurt of the United States for the North- 
ern District of Ohio ; D- C. Westenhaver, Judge,;. 

Suit in admiralty by Olav Aslaksen, against the United States. De- 
cree for libelant, and the United States appeals, Affirmed. 

For opinion below, see 273 J^ed. 241. . 

Thls.ia an a^ppeal by: the. United States. from an '*ward Ip * salvage pas©. 
Both the^ salving vessel (theLake EUenorah, of whlch ap;)ellee: vas .master). 

«=s>For otber cases see eame toplc A KE'i -NUMB&R In «U K«]r-MiiUD))«r*d Digest» A Indexes 
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and the salved vessol (tlie Avondale) were government owned. No question is 
raised respecting liability to salvage award. , Indeed, express provision for 
libel in personam is made by statute wliere tlie United States owns the salved 
vessel. 41 Stat. p. 525, c. 95. The appeal concerns only ttie amount of the 
award. The follovs'ing history of the salvage service reudered appears by the 
agreed statement of faets: 

On the morning of November 5, 1919, while in the Xorth Atlantic Océan, 
500 miles or more southeasterly from St. Johns, New Foundland, the Ijal^e 
Ellenorah, then on her voyage, in ballast, from Plymouth, England, to Nor- 
folk, Va., picked up a wireless call for assistance from the steamship Avondale, 
to the effect that she was in distress, asUing for assistance, and indicating 
her location. ïhe I-ake EUenorah's course was altered, and she steered for the 
location indicated, which proved to be about 100 miles distant. The wind had 
been blowing very hard from the southeast for several days, with violent seas, 
and although the wind had now fallen thcre was running a very heavy sea 
or swell, which in fact continued for several days thereafter and until fhe 
change of weather hereinafter mentioijed. The weather was foggy and this 
condition continued ofl! and on during the ensuing six days, covering the 
whole time of the salvage service. Between 7 and 8 o'clock that evening the 
Lake Ellenorah came up toward the Avondale, which showed a bright light as 
a guide, and found that vessel entirely disabled, floundering and laboring in 
the spaway, without ability to navigate and unmanageable, drifting at tlie 
merey of the éléments, and was informed that she had been so lying sending 
out wireless calls for assistance for a number of days ; that the machinery 
was so disabled that the main engine could not be used at ail, her engine 
room described as a wreck, and conditions such that it was impossible for 
necessary repair and reconditioning to be made at sea, and, as after developed. 
incapable of steering well when taken in tow. Such conditions her master 
reported to appeUee, and that lier erevv was wom out, and he asked that the 
Eake Ellenorah attempt to tow the Avondale to some place of safety, if possi- 
ble, and as soon as possible. The Avondale, valued at about ^l.SOO.OOO, was 
a large oil tank steamer, some 400 feet in length, 54 f eet beam, 3,511 tons 
custom house measurement, and earrying capacity of about 9,000 tons, ladçn 
with a cargo of 8,250 tons of oil, of a value of about $132,000, and drawihg 
about 28 feet of water, bound on a voyage from the United States to Greenock, 
Scotland. The Lake Ellenorah, rated by the Shipping Board as $900,000 or 
more in value, was 25.3 feet long, 4.3 feet beam, 1,662 tons custom house 
measurement, and earrying capacity .3,000 tons, and was in ballast only, and 
drawing about 12 feet forward and 16 feet aft. She was not constnicted as 
à towing ship, nor adapted to that service, liaving no appliânce or towing 
bitts, and no place for making fast a Une aft, except at the regular quarter 
bitts on elther side. When the Lake Ellenorah so reached the Avondale, the 
ships were in the opeu Atlantic, some •500 miles off the coast, and about that 
distance from St. Johns, the nearest safe port, -nt a season of the year and in 
a latitude where a low barometer might be expected at any time, with heavy 
gales and bad weather, and in ail ways it was an extremely dangerous place 
for an unmanageable ship, such as the Avondale was, with continuons danger, 
even after she should be taken in tow, of the towline parting, and with sub- 
etantial danger of accident to either ship, which might set her adrift with 
probabillty of meeting even the gravest disaster. 

Appellee, after consultation with his offlcers, and not without some dis- 
àpproval and opposition to undertaking the task with such a ship as the 
Ellenorah, considering also the great bulk and weight of the Avondale, the 
weather conditions, and the season, nevertheless determined to attempt the 
salvage undertaking, and notifled tlie master of the Avondale that he would 
do so, and set about the business of getting a Une batween the ships. ïlie 
Avondale had no available Une, but tlie Lake Ellenorah herself had a wire 
cable of 120 fathoms carried for use in emergency, and appellee decided to 
use that ; the Avondale to attach a working Une to a lighted buoy and let 
that drif t down to the Lake Ellenorah. When she got in position to leeward 
for that purpose, it was found that the Avondale was drifting faster tjiixn the 
buoy, and the Lake Ellenorah had to work around to the other sidei where the 
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cable was so passed and made fast on the Avondale, and attached to the Lake 
Kllenorah by rope brldles made fast on the quarter bitts. After some hours, 
«o employed the Lake Ellenorah started up, at flrst slowly, and was able to 
make 4 miles an hour; but the Avondale was unable to steer after her, 
sheering broadly, and wlth the plunging of the ship such strains were brought 
as to part flrst one of the bridles and a little later the tovving cable parted. 
Communications then passed between the ships — the Lake Ellenorah agreeing 
to stand by until mornlng and make another atterapt; the master of the 
Avondale reporting that he had found below and they would be able to get 
up a 10-inch hawser and wire cable, eaeh 120 fathoms, during the night. Li- 
belant advised that they get thèse up and in the morning make them fast 
together, stick out 15 fathoms of her anchor chain, and attach the towing 
cable to that, to avoid chaflng at the end, ail with the purpose that with the 
extrême length of the combined cable and hawser and the weight, Including 
the 15 fathoms of chain, they would be able to make progress and continue 
the efforts, unless they should encounter too bad weather, and provlded the 
Avondale could be made to steer well ènough to follow. The Lake Ellenorah 
had a working boat, called a "dinghy," suitable for use in seaway by two inen, 
and appellee's son, who was one of the crew, and the third offlcer volunteering 
to go in the boat, the Lake Ellenorah worked into position to nlake a lee for 
her, and by using flrst a smaller working Une got the end of the towline and 
made it fast with spécial chaflng srear, and so succeeded in having the Avon- 
dale again in tow. In her disabled condition she steered badly in the seaway, 
from whieh much difficulty was eneountered ; the master of the Avondale 
reporting by wireless from tlme to time that they were doing and would do 
their best to follow. Difficulty also was encountei-ed from the racing of the 
propeller wheel, as the Lake Ellenorah's stem would lift with the swells. 
Such conditions, and generally the charaeter of the service, requlred from the 
beginning constant attention and watchfulness by appellee ; the foggy charae- 
ter of the weather and conséquent unsatisfactory observations as to position 
being added to thé other éléments of uncertainty. 

Thus proceeding, making an approxlmate northwest course for St. Johns, 
on the evening of November 8th, the wind suddenly veered around to the 
northwest, blowing hard and increasing. Oppo.wd to the heavy southeast 
swell running, this caused a nasty, irregular sea, adding to the difficulties and 
the care resting on appellee, and causing much anxiety aboard both ships, 
which were then In the vicinity of the dangerous Virgin Rocks, which were to 
be p-dssed to the northward. The wind and sea and currehts created were 
causing them to drift seriously, and on the afternoon of the 9th became so 
that the expédition was unable to make headway, but was drifting and in 
danger of going on Virgin Rocks, in spite of every effort. It was afterward 
reported ■ by some on the Avondale that the breakers could be heard. The 
weather was foggy, observations had not been dependable, and exact posi- 
tions could not be flxed ; but appellee determined to hold on to the Avondale 
and change his course and run off more southerly, with the wind abaft the 
beam, and try to get enough headway to clear Virgin Rocks to the westward, 
and he was able to communicate with Cape Race for such confirmation as was 
possible concèrning his position. First giving direction to the Avondale, the 
Lake Ellenorah was put on such course with the wind abaft the beam until 
as nearly as appellee could calculate they had successfuUy cleared, when he 
adopted a course for Cape Race, and about 10 hours later sighted that light. 
Thé course was then adopted for St. Johns, where théy arrived about 3 p. m. 
November llth. Meither vesael sustained any material damage in the salvage 
opération, which was perfoitned successfuUy. During the whole period from 
November 5th until the aftelTioon of November llth appellee had the sole re- 
sponsibility of direeting the opération, with the accompanying anxiety, and 
was on deck and in active charge almost continuously, not being able to 
retire during that time and securing only short, intermittent naps in the 
rest room, that the condition prevailing as above noted made the situation 
and services throughout hazàrdbus, requiring judgment, courage, ' and skill, 
and the enterprise was so conducted by appellee as to resuit In bringing the 
Avondale, her crew, and cargo to port in a safe harbor. 
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Thereafter tlie Shipplng Board Emergency Fleet Corporation recognizing 
that the appellee and crew of the Lake Ellenorah performed with judginent, 
courage, and sklll the task of bringing the Avondale to the nearest available 
port, and as compensation for the services rendered, under the authority of a 
resolution of that board, made and tendered the uppellee and crew of the 
Lake Ellenorah an award in the amount of $T,000, which the board appor- 
tioned among the offieers and crew on the basis of their respective monthly 
pay; except that the master <appellee) and the chief engineer were each 
awarded a double share ; that is to say; While the award to the other offieers 
and the crew was slightly more than 150 per cent, of the monthly pay of those 
respective offieers and members of the crew, the awards to appellee and the 
chief engineer were slightly more than 300 per cent, of the monthly pay of 
those respective offieers, the master's share thus being ^1,008.78. With the 
exception of appellee, ail the offieers and members of the crew accepted àndt 
received their proportionate amounts of the award. Appellee refused to accept 
the amount awarded him, and accordingly flled this libel. 

It was stipulated below that the award to be made by the court should not 
be less than that granted by the Shipping Board. The District Judge was of 
opinion that the amount awarded by the Shipping Board was too small, and 
that $3,000 would be a conservative award, and made decree accordingly. 27.3. 
Fed. 241. 

J. Frank Staley, Sp. Asst. Atty. Gen. (E. S. Wertz, U. S- Atty., and 
D. J. Needham, Asst. U. S. Atty., both of Cleveland, Ohio, on ths 
brief), for the United States. 

William M. Connelly, of Cleveland, Ohio (Goulder, White & Garry, 
of Cleveland, Ohio, on the brief), for appellee. 

Before KNAPPËN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge (after stating the facts as abovè). [1] 
It was rightly considered by the District Judge, and is conceded by the 
government, that the éléments to be taken into account in determining 
the amount of a salvage award include the labor expended by the sal- 
vors, the promptitude, skill, and energy displayed by them in rendering 
the service, the value of the property employed therein, the danger to 
which the same is exposed, the risk incurred by the salvors, the value 
of the property saved, and the degree of danger from which the prop- 
erty was rescued. In reaching his conclusion the District Judge ex- 
pressed the opinion that on the basis adopted in numerous cases, many 
of which were cited, a salvage award of $100,000 for the total serv- 
ices rendered by the Lake Ellenorah, including those of her master 
and crew, would not be excessive ; that ah allowance to the master and 
crew of one-third this amount would be sustainable, and that an award 
of one-quarter this latter amount to the master would not be out of 
accord with American practice. 

The government criticizes the basis of $100,000 as a theoretical total 
award ; its counsel expressing the view that to allow it to go unchalleng- 
ed would seriously préjudice the rights of owners of vessel property. 
Manifestly, each case must dépend upon its own peculiar circumstanc- 
es, as is illustrated by the cases cited by court and counsel. In some of 
them the towage was for a much greater distance than hère; in others 
less. In some the dangers and difïîculties were greater ; in others, less. 
Manifestly, awards in fire and stranding cases do not furnish a satis- 
factory criterion. In the instant case the Avondale was not a derelict. 
Its power of propulsion and largely of steerage was gpne. There was 
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fog and some sea, but the storm had ceased when the Lake Ellenorah 
arrived. Human life was apparently not immediately in danger. Un- 
der the modem wireless System the dangers of loss from attempted 
salvage are less than ever before in the history of navigation. In this 
case the Shipping Board was kept in constant communication with the 
salving vessel from the time the I^ake Ellenorah reached the Avondale. 
This is not to discrédit in the slightest degree the judgment, courage, 
and skill shown by appellee in bringing the Avondale into the harbor 
pf St. Johns. While the service rendered -was, at the last, largely in 
thè nature of towage, it was performed under the weather conditions 
already stated, with the élément of danger and risk necessarily présent, 
as well as the inhérent unsuitableness of the Lake Ellenorah for towage 
service. But, on a careful review of the more prominent précédents, 
taking into account ail the circumstances, including the value of the 
property salved and that employed, the fact that so far as based on 
percentage of value the percentage should decrease as the value increas- 
es, and that the percentage basis does not seem in récent years to be 
followed as strictly as formerly, we thinlç the government could justly 
complain of an award to appellee based upon a theoretical allowance of 
$100,000. The trial judge, however, did not make his award to appel- 
lee upon that basis. On the contrary, he adopted the award of $3,000 
*."> the master as "modest, not libéral, compensation." Manifestly, had 
the award to the master been upon a theoretical total award of only 
$50,000, a division on the basis of one-quarter of that amount to the 
master and crew, and one-quarter of that one-fourth to the master 
(as some of the authorities recognize as proper), would give him more 
than the $3,000 awarded by the District Court. 

[2] In the absence of adoption of erroneous principle.s or plain mis- 
apprehension of facts, the précise amount of the award is committed 
to the judicial discrétion of the trial court; and although this appeal 
brings up the case de novo, we think we should not disturb the exer- 
cise of this discrétion, which plainly has not been abused. Oelwerke- 
Teutonia v. Erlanger, 248 U. S. 521, 39 Sup. Ct. 180, 63 L. Ed. 399; 
The Kanawha (C. C. A. 2) 254 Fed. 762, 764, 166 C. C. A. 208. 
While awards of this character are partly by way of compensation and 
partly as a reward for meritorious services, we think the latter consid- 
ération the more' prominent ; and we think the master, in, view of his 
ultimate responsibility for both his own boat and the tow, as well as 
the l,atter's cargo, was entitled to a materially larger award than that 
given the first engineer (which was $932). It is also to be noted tiiât 
appelleé's responsibility, and thus the crédit due his accpmplishment, 
was inoreased by the fact that the salvage was undertaken with the op- 
position of some of the Lake Ellenorah's officers. The fact that both 
the salving and the salved vessels were own.ed by the United States 
does not necessarily affect the amount of compensation. Jacobson v. 
Panama R. Co. (C. C. A. 2) 266 Fed. 344. 

In our opinion the master is entitled to a substantially greater award 
than given by the Shipping Board. Just how much greatèr is mère 
inatter of judgment, and we are content to aiccept that of the trial court. 

The order of the District Court is accordingly affirmed. 
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EWERT V. THOMPSON et al, 
(Circuit Court of Appeals, Elghth Circuit May 23, 1922.) 

No. eooo. 

1. Appeal and error <@=;3846(l)— Record In action tried to court held to présent 

no question reviewable. 

Where, in an action at law tried to tlie court, a party made no request 
for tindings of fact or déclarations of law, und took no step wlileh, if 
ruled ujion and an exception tsiken, would ûave presented a question for 
review be cannot raise any such question by tillng exceptions or requests 
threfi moiiths after the court bas flled its findings and directed judgment. 

2. Appeal and error ©=969— Trial <s=>388(l)— Dlscretionary rulings not review- 

able. 

Tlie making of spécial flndlngs of fact in an action at law tried to the 
court is discretionary, and its action in making or refusing such flndlngs 
or in refusing to amend flndlngs made is not subject to exception or sub- 
séquent review in an appellate court. 

3. Appeal and error <S=>750 (7)— Assignaient of error insufRcIent; "assignment 

that tacts found do not support judgment." 

An assignment of error in an action tried to the court, that "the court 
erred in entering judgment for défendants because the facts do not 
support the judgment," is not an assignment that the facts found do not 
support the judgment, wlthln Rev. St. § 700 (Comp. St § 1668), which 
BUtliorizes a review on that ground. 

4. Appeal and error ®=3242(5)— Objection to évidence not reviewable. In absence 

of ruilng. 

Where exceptions to évidence were presented In briefs after close of the 
trial, as permitted by direction of the court, but no rulings were asked or 
made thereon, no question is presented for the appellate court 

5. Judgment €=^210, 272— In case under advisement may be rendered and entered 

at any tlme. 

Where a couse was subraitted and taken under advisement, the court 
had jurisdiction to render its décision and enter judgment at whatever 
tlme it should reach a conclusion. 

6. Judgment €=3293 — Failure to enter at once merely clérical error, subject to 

correction. 

Wliere the court directed entry of judgment, failure to raiter it is 
merely a clérical error, which may be corrected at any tlme. 

In Error to the District Court of the United States for the Eastem 
EHstrict of Oklahoma ; Robert L. Williams, Judge. 

Action at law by Paul A. Ewert against A. Scott Thompson and 
others. Judgment for défendants, and plaintiff brings error. Af- 
firmed. 

Paul A. Ewert, of Joplin, Mo. (George J. Grayston, of Joplin, Mo., 
on the brief), for plaintiff in error. 

Leslie J. Lyons, of Kansas City, Mo. (A. Scott Thompson, of Miami, 
Okl., on the brief), for défendants in error. 

Before SANBORN and CARI^AND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. For convenience, the parties will be 
designated as in the trial court. The action was brought by the plain- 
tiff, claiming to be the owner of a lead and zinc mining lease executed 

©ssFor othpr cases see same toplo & KEY-NUMBER In ail Key-Numbered DIgest» t Indexa 
281 F.— 29 
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February 19, 1916, by Grâce Redeagle, a full-blooded Quapaw Indian, 
and known in the record as Grâce Sacto Walker Dawes, against the 
défendants, to recover damages for slander of plaintiff's title to said 
lease, or, as is now claimed in the record, for injury to plaintiff's said 
title hy acts done and words said by défendants concerning the same. 
The action was tried to the court, a jury being waived, as provided by 
section 649, R. S. U. S. (Comp. St. § 1587). The court found the is- 
sues in favor of the défendants and judgment was entered accordingly. 

[ 1 ] The principal question for décision is as to whether the plaintiff 
at the trial saved any question reviewable on writ of error. This 
makes it necessary to examine the proceedings at the trial as they 
appear from the record. The trial commenced April 10, 1919. Evi- 
dence was introduced by the parties on the lOth, llth, and 19th of said 
month. On the last-named date the cause was submitted to the court 
for décision on briefs. We infer that, as the testimony of the witness 
West was to be transcribed, the briefs were to be subsequently fur- 
nished; but no time was fixed within which the briefs should be fur- 
nished. This submission of the cause, however, was not final, as on 
July 1, 1919, the plaintifif introduced further testimony, and subse- 
quently the case was finally argued and briefs left with the court. On 
July 15, 1920, the court made and filed its iindings of fact and conclu- 
sions of law, and directed that judgment be entered in favor of de- 
fendants. This ended the trial of the cause; the entry of judgment 
being merely a formai matter, which the clerk could enter, because 
the court had directed it to be entered. 

Prior to the filing of thèse findings the plaintiff had made no re- 
quest for findings of fact, either gênerai or spécial, nor for any déc- 
laration of law in his favor, nor had he taken any step which, if ruled 
upon by the trial court and an exception taken thereto, would hâve 
permitted this court to review the sufficiency of the évidence to sup- 
port the findings or judgment. It would require a page of the Fédéral 
Reporter on which to cite the cases in the Suprême Court of the United 
States and in this court in support of the above statement. As this 
court has said, the cases referred to hâve been cited and the rule 
stated with tiresome réitération. Section 649, supra, provides: 

"The flnding of the court upon the faets, which may be either gênerai or 
spécial, shall hâve the same effeet as the verdict of a jury." 

Let us proceed. Although time is not material, provided the action 
taken was subséquent to the making and filing of the findings of fact, 
plaintiff on October 14, 1920, about three months after the filing of 
the findings of fact and conclusions of law, filed with the clerk of the 
court three instruments in writing entitled as follows: (1) Applica- 
tion to amend findings of fact and conclusions of law. (2) Exceptions 
to findings of fact and conclusions of law and requests for a modifi- 
cation thereof. (3) Déclaration of law requested by the plaintiff. The 
rulings of the trial court upon the matters presented by thèse instru- 
ments are not reviewable by this court for the reasons : (1) They were 
made too late. (2) Whether the court shall make gênerai or spécial 
findings is discretionary, and its action is not reviewable. (3) The in- 
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struments filed in légal effect constituted a motion for a new trial, the 
ruling upon which is not reviewable. 

[2] The exception to a finding of fact made by the court cannot be 
the subject of a reversai under section 1011, R. S. U. S. (Comp. St. 
§ 1672). With référence to the questions sought to be raised by thèse 
three instruments, we quote as foUows from U. S. v. A., T. & S. F. 
Ry. Co. (C. C. A.) 270 Fed. 1, the opinion in which was written by the 
presiding judge of this court: 

"(4) The making of spécial flndings of facts in an action at law tried by the 
court on a waiver of a jury is discretionary with the trial court, and its action 
in making such flndings, in refusing to make requested flndings, or In refusmg 
to amend flndings made, is not subject to exception, or to a subséquent re- 
view in a fédéral apnellate court. City of Key West v. Baer, 66 Fed. 440, 444, 
13 C. C. A. 572 ; Berwind-White Coal Min. Co. v. Martin, 124 Fed. 313, 60 C. 
O. A. 27; Aetna Life Ins. Co. v. Board of Oounty Commissioners of Hamil- 
ton County, 79 Fed. 575, 576, 25 C. C. A. 94. 

"(5) Again, the trial ended in this case when, after full hearlng and sub- 
mission of the issues of fact and law on .Tanuary 24, 1919, the court, after 
considération, on January 28, 1919, flled its flndings of fact and its conclusion 
that judgment must be entered for the défendant. After that fliing it was 
too late to take exception to rulings of the court on the issues tried, and no 
requests for flndings or for modifications of flndings were made by the plaln- 
tiflf until subséquent to the close of the trial. Such subséquent requests and 
rulings thereon are, like motions for new trials after verdicts and the rulings 
thereon, discretionary with the trial court, and are not subject to review in 
the fédéral appellate courts. Tyng v. Grinnell, Collecter, 92 U. S. 467, 469, 23 
h. Ed. 733; United States Fidelity & Guaranty Co. v. Board of Com'rs of 
Woodson County, Kan., 145 Fed. 144, 151, 76 C. C. A. 114, 121." 

[3] A gênerai exception to the entry of judgment, every lawyer 
knows, raises no question. By section 700, R. S. U. S. (Comp. St. § 
1668), it is provided that, when the finding of the court is spécial, the 
review of this court may extend to the détermination of the sufficiency 
of the facts found to support the judgment. Assignment of error No. 
1 of the plaintiiï reads as f ollows : 

"The court erred in enterlng judgment for the défendants because the facts 
do not support the judgment." 

This, of course, is not an assignment of error that the facts found 
do not support the judgment in accordance with the language of the 
statute; but, waiving its formality, the facts found do support the 
judgment as a mère inspection of the same will show. Finding of 
fact No. 4, without more, is équivalent to a gênerai finding for the 
défendants, and supports the judgment. 

[4] It is also provided by section 700, supra, that — 

"The rulings of the court in the progress of the trial of the cause. If ex- 
cepted to at the time and duly presented by a bill of exceptions, may be 
reviewed," etc. 

L,et us now consider whether the assiguments of error raise any 
ruling of the trial court made in the progress of the trial, which was 
excepted to at the time. To those who are familiar with the trial, of 
causes in the District Court, either at law without a jury or in equity, 
know that it is the almost universal practice of the trial courts in such 
cases, if évidence is oflfered at a time when the court has not in its 
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opinion a f ull knowledge of the issues to be tried, to receive évidence 
offered, whether for the plaintiff or défendant, subject to the ruling 
of the court at the time of the final décision of the cause. There is 
no jury présent in law cases that wouldhear the évidence, and in equity 
causes the trial judge vi'ould be better enabled in some cases to rule 
upon the admission of évidence after hearing the whole case. So there 
can be no fault to be found, we think, in the practice itself. Pursuant 
to this practice the trial judge in tliis case early in the trial of the 
cause made the f ollowing announcement to counsel : 

"Now, it is understood, and thls applies, not only to the oral évidence, but 
also dépositions, tliat as to everything except wliere a predicate is essential 
to be laid to make the évidence compétent thîit objections may be made later 
in the briefs, and they will be considered! as if they were made now, wben 
the évidence is offered. They will be put in the bill of exceptions in that nuin- 
ner; and everj'thing that is not raised in the briefs to the évidence as ob- 
jectionable will be considered as waived." 

Assignment of error No. 12 reads as folîows: 

"The court erred in not passing at ail upon tlie plaintiff's objections to the 
introduction of incompétent, irrelevant, and immsiteriul évidence occurring 
during the course of the trial, whicli exceptions were saved by the plaintiff 
during the course of the trial and in the mannor as required by the court, sald 
objections being set forth on pages 27(5 to 278, inclusive, of the transcript of 
the record in this case." 

Turning to pages 276-278 of the record, certain objections and ex- 
ceptions under thi-ee différent headings are found; thèse objections 
and exceptions being presented October 14, 1920, pursuant tô the an- 
nouncement of the court above stated. The headings above referred to 
are as follows: 

(1) "Plaintiff's objections to the rulings of the court on the testimony of- 
fered by plaintiff's and défendants' witnesses." (2) "No nierit in objections 
made by défendants to the introduction in évidence by l'IaintifPs Exhibits A, 
B, C, and G." (3) "There is no merit in the objection of counsel to the intro- 
duction in évidence of Exhibits D, E, and F, and their réception in évidence, 
even if Immaterial, would not be réversible error." 

So far as No. 2 and No. 3 are concerned, they présent nothing to 
be reviewed by us on plaintiff's vk^rit of error, and the défendants make 
no complaint. So far as No. 1 is concerned, it appears that the trial 
court did not rule upon any of the exceptions taken such as they were. 
It does not appear, however, that the plaintiff ever asked or requested 
the trial court to rule upon thèse exceptions when they were presented, 
and no doubt the court neglected to rule upon the sanie through inad- 
vertence. There is therefore no ruling of the court which can be re- 
viewed. We are asked to reverse the judgment below and grant a 
new trial, because the trial court failed to rule on thèse objections and 
some that appear at large in the record not ruled upon. There is no 
doubt a way to compel a judge to décide a question pending before 
him not involving discrétion, but a reversai of a judgment for mère 
failure to act as distinguished from a willful refusai is not the remedy. 

[5] It appears that judgment upon the findings of ;the court was 
not formally entered until October 30, 1920, although it was directed 
to be entered July 15, 1920. It is now claimed that the court at the 
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time last mentioned liad no jurisdiction to enter said judgment. /The 
date of the entry of the judgment was about 15 days after plaintifï 
had presented his request for the amended findings as above stated. 
No objection to the jurisdiction of the court at that time was made by 
plaintifï. He again appeared in open court when the formai judgment 
was entered and made no objection, and on the same date secured 
additional time in which to prépare a bill of exceptions, and no ob- 
jection to the jurisdiction of the court was then mentioned. The first 
time the objection was raised was in tlie assignment of errors on this 
writ. If, Iiowever, it may be claimed that consent could not confer 
jurisdiction, we are of the opinion that, when the cause was submitted 
and the court took the décision thereof under advisement, the court 
had jurisdiction to render its décision and enter judgment at whatever 
time it should come to a conchision. Abraham v. Levy, 72 Fed. 124, 
18 G. C. A. 469 ; Insurance Co. v. Frances, 52 Miss. 467, 24 Am. Rep. 
674 ; Moore v. Hoskins, 66 Miss. 496, 6 South. 500 ; Calaf v. Fernan- 
dez, 239 Fed. 795, 152 C. C. A. 581. 

[B] If we are wrong in this position, we are of the opinion that, the 
court having directed judgment to be entered on July 15, 1920, when 
beyond question it had jurisdiction, the failure to enter same was a 
mère clérical error, which could be corrected at any time. 

Finding no questions for review which were raised during the prog- 
ress of the trial, as the statute provides, the judgment below must 
be affirmed ; and it is so ordered. 
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WAGNER ELECTRIC MFG. CO. v. WESTINGHOUSE ELECTRIC & MFQ. 
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(Circuit Court of Appeals, Eighth Circuit. May 5, 1922. Eehearing Denied 

Septeiuber 20, 1922.) 

Nos. 5118, 5119. 

(. Patents @=»3I?(I)— Infringer held to hâve burden of showlng number of In- 
fringing articles sold and profits thereon. 

Whcre the infringing élément in electrlc transformera was hidden by 
a nietal case firnaly and permanently fastened in place In the manufac- 
turlng process, and there were no distlnguishing marks to show which 
transfnrmers had the Infringing élément and which not, and défendant 
had destroyed records, so that its records only showed the total number 
of infringing and nonlnfringing transformers manufactured and sold, de- 
fendant held to hâve the burden of proof as to the number of infringing 
transformers sold and the profits thereon, as well as respecting the ségré- 
gation of the profits between the infringing ànd noninfringing éléments. 

2. Patents <s=3322— Infrlngefs oontentien that patented device was wlthout 
utiilty entitled to little considération on accounting. 

Where défendant continued Infrlngement for flve years after receJving 
notice of the elaim of Infringement, and aided in the défense of an action 
against ànother, and continued infringement until enjoined, its contention 
on an accounting that the invention was wlthout utility was entitled to 
little considération. 

<izz:,ror other casM ••• Mme toplc t KEiT-NUHBBiR In a.11 Kejr-Numbered Dlgast* é Indu** 
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3. Patents <s=>3l2(l)— Défendant held to nave burden of overcoming schedule 

prepared by, and introduced as évidence of, its manager. 

Where a schedule of the number of electrical transformers sold by 
défendant, though introduced by complainant, was Introduced as part of 
the tesUmony of défendant'» manager, who was later its président, and 
was prepared under his direction frora defendant's books and several 
weeks devoted to its préparation, and on an appeal It was stipulated that 
it showed a certain number of transformers sold, being Infringing trans- 
formers manufactured and sold by défendant, défendant, though en- 
titled to prove that the schedule was erroneous, had the burden of so 
doing, especially where the burden of proof was on it before any évi- 
dence was introduced. 

4. Appeal and error <@=>994(l), 1019— Master's report unassailable, when dé- 

pendent on conflictlng évidence, etc. 

So far as it dépends on conflicting testimony, or on the credibility of 
witnesses, or so far as there is any testimony consistent with the flnding, 
a master's report must be treated as unassailable. 

5. Patents <s=:9324(5)— Finding of master in Infringement suit heid not to be 

disturbed. 

On the évidence In a suit for infringement of a patent, the master's 
findlngs as to the number of infringing electrical transformers sold by 
défendant, supported by a schedule prepared by defendant's manager, 
called as a wituess by complainant, held not to be disturbed. 

6. Patents <gs=j3i 2(2)— Profits may be proved by booits of company or by ex- 

perts. 

The profits of the infringement of a patent may be proved by the actual 
production cost, selllng price, and actual profits, as shown by the in- 
fringer's books, or by the testimony of experts. 

7. Patents <@=>3I 2(3)— Evidence to apportion profits must be reiiable and tangible. 

Evidence to separate or apportion an infringer's profits between patent- 
ed and unpatented features must be reiiable and tangible, and not con- 
jectural or spéculative. 

8. Patents <S=33I8(4) — Patentée entitied to entire profits, when there were no 

data for apportionment. 

Where an infringer was manufacturing and selllng many articles 
other than the infringing article, and kept no books of account showing 
the cost of any of thera, and its inventories and cost data had been 
burned, and its books containing gênerai accounts of its gênerai business 
were inaccurate and erroneous, and it made no effort to prove the profits 
by exjiert testimony, the patentée held entitied to recover the entire 
profit on the article sold containing the infringing élément. 

9. Patents iS=}3 12(3)— Evidence heid to support master's flnding as to profits. 

In a suit for the infringement of a patent covering electrical trans- 
formera, évidence held to support the master's flnding that the profits 
on the sale of defendant's transformers were 25 per cent, of the selllng 
price. 

Hook, Circuit Judge, dissenting. 

Appeal f rom the. District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit by the Westinghouse Electric & Manufacturing Company against 
the Wagner Electric Manufacturing Company. From a judgment for 
plaintiff for an insufficient amount (248 Fed. 508), both parties sepa- 
rately appeal. Reversed, and decree ordered for plaintifî for the 
amount found by the master. 

<g=sFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Paul Bakewell, of St. Louis, Mo. (Thomas B. Kerr, of New York 
City, on the brief), for Westinghouse Electric & Mfg. Co. 

Édwin E. Hufïman, of St. Louis, Mo., and Melville Church, of 
Washington, D. C, for Wagner Electric Mfg. Co. 

Before HOOK and STONE, Circuit Judges, and WADE, District 
Judge. 

WADE, District Judge. A clear statement of this extended Htiga- 
lion will be found in the opinion of Judge Hook, rendered in this case 
May l, 1916. 233 Fed. 752, 147 C. C. A. 518. Subséquent thereto a 
new master was appointed, who, after a hearing, found in favor of the 
plaintifï in the sum of $182,384.59. Upon exceptions, the District 
Court disapproved" the recommendations of the spécial master, and 
ordered a judgment for the plaintifif in the sum of $9,174.12, from 
which this appeal is taken. 

So in this accounting case we fînd — 

(a) February 16, 1904, decree for accounting, and appointment of 
Henry H. Denison as spécial master. 

(b) July 29. 1907, master filed his report, finding plaintiff entitled to 
an award of $132,433.35. 

(c) November 29, 1907, report of master disapproved by the District 
Court, and judgment entered for $1 and costs. 

(d) August 16, 1909, this court afifirmed (Judge Sanborn dissenting) 
the finding of the District Court. 173 Fed. 361, 97 C. C. A. 621. 

(e) June 7, 1912, Suprême Court filed its opinion reversing this court, 
and remanding the case for further proceedings before a master. 225 
U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653. 

(f) October 21, 1912, Henry H. Denison reappointed spécial master. 

(g) July 9, 1914, master made report, again finding in favor of the 
plaintiff in the sum of $132,433.35. 

(h) December 5, 1914, the District Court overruled report of the 
master, and entered a decree for plaintifï for the sum of $10,000 and 
costs, which upon appeal to this court was reversed, and the cause was 
remanded, with directions to recommit to a master. 233 Fed. 752, 147 
ce. A. 518. 

(i) The District Court appointed James L. Hopkins spécial master, 
instead of Henry H. Denison. Spécial Master Hopkins, after a hear- 
ing, fîled his report, recommending judgment for plaintifï in the sum of 
$182,394.59. 

(j) The District Court set aside the report of Spécial Master Hop- 
kins, and ordered judgment in favor of plaintifï for the sum of $9,- 
174.12. 

From such order of the District Court this appeal was taken. 

So we fînd that there were three reports of the spécial masters, rec- 
ommending, respectively, an allowance to plaintiff of $132,433.35, $132,- 
433.35, and $182,394.59. We also fînd each of thèse reports disap- 
proved, and finding^s made by the District Court, respectively, were $1, 
$10,000, and $9,174.12. 

It is not disputed that the défendant manufactured infringing trans- 
formers. The essential questions to be determined in this case are: 



456 281 FEDERAL KEPORTKU 

(1) Hovv many infringing transformera were manufachired and sold 
by the défendant? and (2) what was the profit of the défendant upon 
the inf ringing transf ormers sold ? 

(1) The Burden of Proof. 

[1] Much of the discussion ail through this litigation relates to the 
question as to vvho has the burden of proof with référence to the is- 
sues involved ? We hold that this question, under the facts in this case, 
was settled by the Suprême Court of the United States in its opinion 
in this case, where it is said (225 U. S: 604, 620, 32 Sup. Ct. 691, 696, 
56 L. Ed. 1222, 41 L. R. A. [N. S.] 653) : 

"But when a case of confusion does appcar — wlien it is impossible to maliG 
a mathematical or approximate apportiounient — then from the very neeessity 
of the caSe one party or ttie- other must secure the eiitire fund. It must be 
kept by the infriiiîrer, or it must be awarded, by law, to the patentée. On 
established prineiples of etiuity, and on the plainest prineiplos of justipe, the 
guilty trustée cannot tal^e advantage of his own wrong. The fact that lie 
may lose something of his own is a misfortune whicli lie has brought upon 
liiraself ; and if, as arKiied, the fund may bave been made by the use of other 
patents also, for which be may be liable in another case, it Is again a mis- 
fortune whieh be lias l^rought upon himself and an instance of a double wrong 
causing double liability. He cannot appeal to a court of conscience to cast 
the loss upon an innocent patentée and by judicial decree repeal the provi- 
sion of Rev. 8tat. § 4921. which déclares that in case of infringement the 
«omplalnant shall be entltled to recover the 'profits to be accounted for by 
the défendant.' " 

This language of the Suprême Court had relation particularly to ap- 
portionment of profits from a device containing infringing éléments 
and noninfringing éléments. We hold, however, that the rule announc- 
ed is, under the facts in this case, just as necessary for the administra- 
tion of justice in the détermination of the question as to how many in- 
fringing transforniers were sold as it is to the détermination of the 
question of profit. Where, as in this case, the infringer cannot account 
for the profits, the owner of the patent can hardly be expected to be able 
to do so. 

It will be observed that the infringing élément in the transformers 
was hidden from view by the métal casing, so that only those who con- 
structed it, or those who should remove the casing, would hâve any 
knowledge aS to whether the transformer, as constructed, infringed or 
not. The métal casing was part of the transformer, and was firmly and 
permanently fastened in place in the manufacturing process. The 
Westinghouse invention, so far as claim 4 is concerned, was very sim- 
ple in construction. The core of transformers had, long prior thereto, 
been made of small, thin plates, or scales of iron (laminse), placed one 
upon another, built up without any spacing between the plates. West- 
inghouse provided for inserting plugs or pièces of métal between the 
thin plates at intervais, so as to form spaces in the core ; the number of 
spaces and the size thereof being determined in the process of manu- 
facture. Thèse open spaces permitted oil or other nonconducting liquid 
to circulate, not only about the core, but through the open spaces in 
the core, thus reducing the danger of overheating. 
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The core with the coils being immersed in liquid inside the iron case 
or shell, no one could by mère inspection tell whether the core in- 
cluded spaces or not. The coils, the plates forming the core, and the 
shell were substantially the same in size, material, and appearance, 
whether the core had spaces or not. According to the testimony of de- 
fendant's witnesses, sonie of the transfbrmers of given types had 
spaces in the cores, and some not. In fact, it was contended, by some 
of the men who made the transforniers, that the question of spacing 
was a mère matter of mechanical convenience, and that whether spacing 
strins were inserted, or not, was determined by the workmen who put 
on the case or shell. In fact, it is api^arent from the letter of Schwedt- 
mann, the manager of the défendant, written on July 2, 1902, to the 
factory foremen, that in a completed transformer spaces in the core 
could be eliminated, thus removing the infringing élément. This letter 
is as follows : 

"Jlr. A. H. Timmerniiin, 
"Mr. K. E. Johanneseii, 
"Mr. Selinger: 

"/». the future, Vie must not imdpi' any roiisiflovations nsc in oil-fllled trans- 
forniers, small or large, spacing striy.s iMîtwct'n the InniinîiR. Tlie Westinghoiise 
( (inipany bas a patent on sneli a construction, and \ve are en.ioined froni the 
nse of it. l'iease understand tliat it is not in any way or shape to affect or in- 
terfère with our UKing such a construction in dry or air-ldast transformel s. 
The combinatiou of spaced laniinie and oil fillinp; is patented. Tliis holds 
Kood for every one and ail transforniers tliat will be shipped out of th(,' 
iiouse affer tMn morning. The injunction was sorvod on us a minute ago, and 
you must be very, yery carefnl about tliis, I susgest that we, with .standard 
transformers now in tlio house and ready for .'ihipment, eithcr pull out the 
spacinft strips, or leave thein in and till the spaces in hetween the lamina; 
with the proper kind of compoiuid. T would siig.gest sulphur and feld [sparl. 
If the meaning of this note is not absolutely clear to you, come down and 
talk it over witli me, and I aslc Jlr. Titnmerman in particular to see that 
tlie transformers now in stocli are marlced in sucli a way that they will not 
iie talîen and sent ont by the shipping clerlv, or the foreman of the packing 
department, withont first being changed." 

So it is quite apparent that only the men who actually constructed 
the transformers knew, or could know, whether they contained the 
infringing élément. There were no distinguishing marks, so far as 
the record shows, from which even the men in the factory could con- 
tinue to hâve knowledge as to which transformers of any type had 
spaces in the core, and which did not. 

The Westinghouse patent was granted in 1887. Suit for infringe- 
ment was commenced May 10, 1900. While this original action for 
infringement was against the Union Carbide Company, the défendant 
aided in the défense bccause it had manufactured the alleged infring- 
ing device. November 11, 1901, the District Court entered a decree 
sustaining the claim of infringement, which was afïirmed by the Court 
of Appeals May. 1902. Injunction was served upon this défendant 
July 2, 1902, the date Schwedtmann wrote the foregoing letter. 

The first testimony taken in this action for an accounting was sub- 
séquent to May 31, 1904. During the time of infringement, 1896 to 
1902, plaintiff had no access to the factory of the défendant, or the 
books or records of the défendant, and after infringment, and up to 
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the time of taking testimony in this case, plaintiff had no knowledge of 
the defendant's business, except as disclosed in the infringing litiga- 
tion. Se that the number of infringing transformers manufactured and 
sold, and the cost, selHng price, and profits, were ail known only to 
the défendant. 

When it came to trial of this case, more than eight years after the in- 
fringement commenced, the défendant was unable to produce a single 
book or record, or fragment of paper, indicating either the number of 
transformers which infringed, or the profits upon the infringing trans- 
formers, or the portion of cost, selling price, or profits, which should 
be attributed to the infringing élément. The only records disclosed are 
those showing the total number of transformers manufactured and 
sold, having nothing to indicate which infringed and which did not, 
and the gênerai books of account, which are likewise barren of any in- 
dication as to the two important questions in this case : (1) How many 
infringing transformers were made and sold ; (2) the profits upon the 
transformers sold, or upon any élément included in such transformers. 

There were some records kept. It was the practice in the factorj' 
to make advance estimâtes of "the labor and material values, and to 
superpose upon those values the amount to cover gênerai operating 
expenses." Layman, the gênerai manager, states that — 

"It was the practice of the company to make oue inventory a year. I 
thlnk sometimes two a year were made durlng the period of this schedule" 
(which included a llst of the infringing transformers). 

One of the employés testified that thèse inventories were bound in 
volumes and kept in the vault. This is not denied. A former manager 
testifies : 

"It was customary to make a record of the manufactured stock, etc., ever.v 
six Hionths," and that "the part of the inventory which I had to do with, Kavc 
thé factory cost of the transformers," and that "It would ho possible by 
référence to the Inventory to get at the cost of the various transformer,- 
made." 

Another employé testifies : 

That an exact account was kept of the "priée of labor of each transformer," 
and that he kept "a record of the price of labor," and "the exact amount of 
labor spent on each transformer." 

Layman, the gênerai manager at the time of the trial and long prior 
thereto, testifies : 

That the records were burned. "We burned ail of the records." "Those 
records were destroyed five or six years ago." (He was testifylng Noveniber 
10, 1905.) 

He says that the records were destroyed within a year or two f rom 

the time they ceased infringement, and he swears that — 

"The Company has in its possession at this time absolutely no reliable data 
on which we could arrive at the actual cost of this apparatus." 

The spécial accountant employed by the défendant testifies that there 
was not a single item of record évidence with référence to cost of the 
transformers. This destruction of records made it impossible, not only 
for the plaintifï to prove the facts in issue, but left the défendant with- 
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out proof, except vague estimâtes, uncertain recollection, and guess- 
work. So that we hâve a case in which, not only was the évidence a.s 
to infringement and as to costs and profits solely in the possession of 
the défendant, but in which the défendant destroyed such évidence. 

Défendant contends that their records were not accurate, and that 
a new system was adopted before the records were burned; but they 
were the records upon which the business was conducted and the trans- 
formers made, and upon which priées were iîxed — at least in part — 
during a long period of years. Under the foregoing circumstances, to 
hold that the plaintiff has the burden of proof either as to the number 
of infringing transformers sold, or as to the profits or ségrégation of 
profits, would be a déniai of justice, and the situation is presented in 
which, as the Suprême Court said (225 U. S. 604, 620, 32 Sup. Ct. 691, 
696, 56 L. Ed. 1222, 41 h. R. A. [N. S.] 653): 

"From the very necessity of the case one party or the other must secure tho 
cutlre fund. It must be kept by the infringer, or it must be awanted, by 
!aw, to the patentée. On estahlished principles of equity, and on the plainest 
principles of justice, the guilty trustée cannot take advantage of hls own 
wrons;. * ♦ * He cannot appeal to a court of conscience to cast the loss 
ui)ou an innocent patentée, and by judicial decree repeal the provision of Rev. 
Stat. § 4921, whlcli déclares that in case of infringement the complainant shall 
be entitled to reeover the 'profits to be accomited for by the défendant'" 

(2) The Accounting by the Défendant. 

Strictly speaking, the défendant made no accounting of the number 
of infringing transformers, or the profits, or the portion of profits prop- 
erly due for the use of the infringing élément. The évidence as to the 
number of transformers is so Vague and uncertain that it is with the 
greatest difficulty .that any fair estimate thereof may be arrived at. 
There was no real attempt to segregate profits — the défendant under- 
taking instead to prove the infringing élément was worthless. 

[2] The défendant had notice of the claim of an infringement as 
early as 1897, and continued infringement from that time until July 2, 
1902. Défendant aided in défense of the action against the Union 
Carbide Company commenced May 10, 1900, and continued such aid 
through the District Court and the Court of Appeals. Infringement 
was not stopped until the iniunction was served, July 2, 1902. Under 
thèse circumstances, any contention that the invention was without util- 
ity is entitled to little considération. In-any event, it was not a ques- 
tion of whether the patent had utility ; that was settled in the infringe- 
ment case. It was a question as to what aniount in dollars and cents, 
commercially speaking, the invention added to the price received for 
the transformers. 

(3) The Layman Schedule. 

Much of the controversy which has brought this case under the con- 
sidération of two .spécial masters (one of whom filed two separate re- 
ports), to the District Court three times, and into this court twice b'e- 
fore the présent hearing, and to the Suprême Court of the United 
States once, centers upon what is known in this record as the "Laymàn 
Schedule." Upon the first hearing before the spécial master, it seenis 
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to have been assumed that the plaintiff had the burden of proof . The 
hearing vvas commenced on June 29, 1904. No account of any kind, 
or report of any kind, was filed by thé défendant. The plaintifï called 
as a vvitness Waldo A. Layman, who had been treasurer of the défend- 
ant Company since 1898, and manager of the company since 1902. He 
had been identified with the défendant company snace 1892 as drafts- 
man, engmeer in charge of testing work, assistant superintendent, and 
assistant gênerai manager. 

Counsel for plaintifï proceeded to interrogate this manager as to the 
number of infringing transformers which had been made by the de- 
fendant. The. witness. had nothing more than "preUminary figures" 
relating to 6,524 transformers, and considérable time was devoted to 
discussion as to the facts with référence to the number of transform- 
ers made and sold, and to whom sold, etc. Finally, on July 13, counsel 
for plaintiflf suggested, in order to save time, that the witness produce 
at a later session a complète transcript of ail sales of infringing trans- 
formers by the défendant company from June 24, 1896, up to and in- 
cluding July 12, 1901. Counsel for défendant agreed that such a tran- 
script should be made and produced, and on September 26, 1904, some 
21/2 months later, the transcript was brought before the master. This 
transcript is known as the "Layman Schedule." Mr. Layman did not 
prépare it personally, but he testified that — 

"It has been made under iny instructions, and liy elerlcs in wliom I liave 
confidence, and to my best Knowledge and belief It is correct." 

Later, when this schedule was attacked by the défendant as errone- 
ous, stress was laid upon the fact that Miss Eagan, the stenographer 
for the master, who took the testimony in the hearing, was active in 
preparing the transcript- — counsel sometimes referrmg to the fact that 
the Layman schedule was made by the représentative of the master. 
But we find nothing in the record to justify any conclusion that Miss 
Eagan acted in any other capacity than as a mère stenographer or ac- 
countant in putting into the transcript the items given to her by clerks 
in whom Mr. Layman had confidence. This schedule reported some- 
thing like 6,000 transformers sold, for a total sum of over $800,000. 
Upon the trial Mr. Layman positively asserted a number of times that 
this schedule contained only transformers which infringed the West- 
inghouse patent. He testified that he had not checked it over in détail, 
but that he was satisfied that it contained only infringing transformers. 
He understood the questions in issue, and endeavored at that time to 
disclose what the company records showed as to sales of infringing de- 
vices, and only such as did inf ringe. 

After the report of the master, the decree of the District Court, and 
the appeal taken to this court, in order to shorten the record, a stipula- 
tion was entered into (Transcript of Record, 42), in which the parties 
agreed : 

"That said two volumes of tabulations (whleh were not to be printed) 
contained a llst of more than 6,000 transformers sold by the Wagner Electric 
Manufaeturing Company, appellee, from and after June 24, 189(5, up to and 
including November 14, 1901, belng a llst of transformers uianufaetured and 
sold by the Wagner Electric Manufaeturing Company, appellee and défendant. 
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eacli of whieb trnîisformers embodies in its construction ttie invention 
clalmed by the (ourth claim of the Westinghouse patent in suit, No. 866,362, 
(lated July 12, 1887, l>eing infringing transfonners mauufactured, and sold by 
tbe défendant and which are the transtormers referred to in ttie master's 
report in this case, and concerning which transformers the master in this 
case was ordered to take and state an account l)y tbe interlocutory decree en- 
tered in tbis cause by the Circuit Court on tbe lOth day of Febrnary, 1904, 
* * * and is the same tabulation, record, or report thereafter referred to 
by Waldo H. Layman, one of tbe défendants witnesses, lu bis testimony taken 
in this case, and tbat said defeudant's witness Waldo H. Layman admits, 
in questions and answers 84 and 8,5 of bis testimony before tlie master, 
.said tabulated report or statement eovers ail transformers made and sold 
l>y the Wagner Blectric Manufacturlng Company from and after June 24, 
1896, up to and Including November 14, 1901, wbicli transformers enibody in 
tbelr construction tbe invention descrlbed in claim 4 of the Westinghouse 
patent in suit. No. .366,362, dated July 12, 1887." 

The total volume of the company's business during such period ($2,- 
314,774.75) and the amount of money ($955,271.76) actually received 
by the défendant company for infringing transformers was also agreed 
to in this stipulation. So at the close of the first hearing before the 
master, and when this case first came to this court, there was no dis- 
pute about the number of infringing transformers, and no dispute about 
the amount of money received for them by the défendant. The master 
as aforesaid allowed the plaintiff to recover profits in the sum of $132,- 
433.35 ; the District Court held that nominal damages only could be re- 
covered. This decree was affirmed by this court (Judge Sanborn dis- 
senting). The District Court and this court were in error as to the 
burden of proof, which error was corrected by the Suprême Court, 
supra. When the Suprême Court remanded the case, it was ordered : 

"That the case be recommltted to a master for a new hearing on ail the 
questions involved in the original référence and on évidence already sub- 
mitted and such additional testimony as may be offered." 

(4) The Williams Schedule. 

Upon the second hearing before the master, under the mandate of 
the Suprême Court, he assumed that the I^ayman schedule, fixing the 
number of infringing transformers, and the stipulation aforesaid, were 
conclusive, which, of course, was erroneous, and so held by this court 
(233 Fed. 752, 147 C. C. A. 518), which remanded the case— 

"with direction to recommlt it to a master for a new hearing on ail the ques- 
tions Involved in the original référence, and on évidence already subraitted and 
such additional évidence as may be offered." 

Thereupon the District Court appointed a new master, whose report 
is now before this court. 

Upon the second hearing, the Suprême Court having placed the 
burden of proof upon the défendant, the Wagner Company proceeded 
to attack the Layman schedule and stipulation aforesaid, and the princi- 
pal witness produced was one John R. Williams, an accountant, who 
was permitted by the master to présent a transcript from the card index 
and record of the défendant, containing a total list of ail the transforrri- 
ers manufactured and sold by the défendant — infringing and nonin- 
fringing. Of course this witness had no knowledge, and no means of 
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knowledge, except hearsay, as to which of the transformers infringed. 
This transcript disclosed some 16,000 transformers, which, of course, 
was taken from the same records f rom which the Layman schedule was 
made. Layman was recalled, and in a very feeble, indefinite vvay as- 
serted that the schedule which he had prepared for the first trial was in- 
correct. As to one of the types. M, prominent under the issues, he 
makes it no stronger than : 

"My understanding is that ail type M transformers were allke In con- 
struction." 

He does assert that he knows that the schedule includes transform- 
ers not oil-filled. Other witnesses were also introduced by the défend- 
ant to prove that the Layman schedule was erroneous. 

[3] Now what weight should be given to the Layman schedule? 
It was not conclusive. It was évidence introduced by the complainant, 
but it was évidence of the manager — ^later the président — of the défend- 
ant. It was évidence taken from the books of the défendant. It was 
supported by the written stipulation of the défendant. It was not 
hurriedly prepared — at least 10 weeks having been devoted to its 
préparation. Notwithstanding ail this, the défendant had the right to 
prove that it was erroneous. But défendant had the burden of proof 
as to the number of transformers before any évidence was introduced. 
In addition to this, it had the burden of overcoming the weight of the 
schedule and stipulation; so that, when it came to the second hearing, 
it must be confessed that only reasonably clear and convincing évidence 
çontradicting the Layman schedule would be sufficient to sustain the 
burden resting upon the défendant. 

[4] Furthermore, the court cannot shut its eyes to the well-establish- 
ed rule that — 

"So far as it dépends upon oonflicting testimony, or upon the credibllity of 
witnesses, or so far as there is any testimony consistent wlth the finding, it 
tthe master's report] must be treated as unassaiHble." Davis v. Schwartz, 155 
U. S. 631-636, 15 Sup. Ct. 237, 239 (39 L. Ed. 289). 

See, also, Tilghman v, Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 
L. Ed. 664; Adamson v. Gilliland, 242 U. S. 350, 37 Sup. Ct. 169, 61 
L. Ed. 356. 

To review the évidence ofïered by the défendant upon the question 
as to the number of infringing transformers would be fruitless. Any 
déductions from the Layman schedule would hâve to be based upon 
guesswork. In reaching this conclusion, we give to the Layman sched- 
ule and stipulation only that weight and considération to which it is 
entitled as an' item of évidence in this case. 

.[5] Much has been said by counsel about type M being noninfring- 
ingj.and stress is laid upon the claim that type M was of the same con- 
struction as was the device before Judge Adams, who held ([C. C] 129 
Fed. 604) that it did not infringe. The transformer before Judge 
Adams did not hâve spaces ; but, bearing in mind the f act that having 
spaces inyolved absolutely no change in structure, except to omit the 
space plates or plugs, adding additional iron plates, if desired, it may 
easily ^c seen that, of any two type M transformers made on the same 
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day, one might inf ringe and the other not. M was a prominent type. It 
was included in the Layman schedule. No reason is suggested by any 
witness why spacing was not used in M as in others of the same size. 
That a change in M was made is indicated in the catalogue statement 
that from December 1, 1902, défendant was prepared to supply two 
forms of standard transformer — M and M H. And most convincing 
that ail the transformers using oil did in fact infringe is the statement 
by Layman (S. C. R. 53) : 

"I hâve followed this entire litijçatlon (beginniug wlth tlie Carbide Case in 
1900) rery elosely. I hâve had fréquent consultations witli counsel In the 
préparation of the défense and In the préparation of the argument (in the 
same case). I was présent in the Court of Appeals when oral argument was 
made in the case referred to. I hâve also niany times discussed with counsel 
for the défense means to be employed by the Wagner Company in modifying 
apparatus in event of an adverse décision so as to free the transformers 
made by the Wagner Company from the terms of claim 4 of this patent hère 
in suit." 

Under thèse circumstances, the inclusion of the M transformers in 
the Layman schedule could hardly be an accident. In the letter of 
July 2, 1902, heretofore quoted, the manager instructs the men that — 

"In the future we must not under any considérations use in oil-fiUed trans- 
formers, small or large, spacing strips between the lamlnse. « • • This 
holds good for every one and ail transformers that wlU be shipped out ot the 
house after this morning. • * * i suggest that we, with standard trans- 
formera now in the house and ready for shipment, either pull out the spacing 
strips or leave them In and flU the spaces in between," etc. "I ask Mr. Tim- 
mermau in particular to see that the transformers now In stock are marked 
in such a way that they will not be taken and sent out by the shipping clerk, 
or the foreman of the packing department, without first being changed." 

There is not a suggestion in the letter that any transformers not in- 
fringing are in the factory. The manager refers to "the transformers 
now in stock." He insists : 

"That the transformers now in stock" "will not be taken and sent out by 
the shipping clerk or the foreman of the packing department, without first 
heing cham{/ed." 

No suggestion that other transformers which did not infringe should 
be sent out. Why should Layman be solemnly discussing with counsel 
in the case "means to be employed by the Wagner Company in modify- 
ing apparatus in event of an adverse décision, so as to free the trans- 
formers made by the Wagner Company from the terms of claim 4 of 
this patent hère in suit," if the company was at that time making trans- 
formers which did not infringe ? 

The impression which one gets from reading the entire évidence is 
that ail oil-filled transformers had spaces, except where, as a matter 
of "mechanical convenience," the spaces were omitted. The burden 
being upon the défendant — the défendant having the furthei* burden of 
overcoming thé weight of the Layman schedule and the admissions in 
the stipulation — we are convinced that this court should not interfère 
with the findings of the master as to the number of transformers 
which infringed. ' 



464 281 FEDERAL HKPOKTEK 

(5) Profits. 

[6] There are at least two methods by which profits for infringe- 
xnent may be proven: (1) By the actual production cost, selling price 
and actual profits, as shown by the books of the company; (2) by the 
testimony of experts. 

The first method may be employed with satisfaction, where the in- 
fringer is manufacturing, or selhng, only the infringing article, and 
where there is no contribution to the profits from noninfringing élé- 
ments in the article produced and sold. But where, as in this case, the 
défendant is manufacturing and selling many articles besides those 
which infringe; where, as in this case, no books of account are kept, 
showing the cost of any of the articles ; where, as in this case, inven- 
torie3 and cost data hâve been burned by défendant; where, as in this 
case, the books of account containing gênerai accounts of the gênerai 
business are inaccurate, and, as contended by the défendant herein, er- 
roneous in many particulars — in such a case, an attempt to prove the 
amount of profit derived from the infringing élément in one of the ar- 
ticles sold must utterly fail. It is not only impracticable, but it is im- 
possible, to arrive at any conclusion with that degree of certainty which 
is required in a court to establish a fact in issue. 

[7] Evidence to separate or apportion the defendant's profits "be- 
tween the patented features and the unpatented features" must be re- 
liable and tangible, and not conjectural or spéculative. Garretson v. 
Clark, 111 U. S. 121, 4 Sup. Ct. 291, 28 L. Ed. 371, quotéd in opinion 
of the Suprême Court in this case (225 U. S. 604, 32 Sup. Ct. 691, 56 
L. Ed. 1222, 41 L. R. A. [N. S.] 653). 

[8] Under circumstances aforesaid, the burden being upon the de- 
fendant, as held by the Suprême Court in this case, the défense must 
fail, and the plaintift is entitled to recover the entire profit upon articles 
sold which contain the infringing élément. If the défendant sufïers 
loss under this rule, it "is a misfortune which he brought upon him- 
self." 

"Ilaving, by books and other data, proved to tlie satisfaction of the master 
tlie existence of profits, the plaintllï had carried the burden irnposed by law, 
and established every elemçnt necessary to entitle it to a decree, except one. 
As to that, the act of tlie défendant had made it not merely difficult but 
Impossible to carry the burden of appnrtionment. But plaintlff offered évi- 
dence tending to establish a légal équivalent. It had proved the existence 
of a fact which, wbether treated as a rule of évidence or as a matter of 
substantive law would entitle it to a decree for ail the profits." 225 U. S. 
604, 618, 32 Sup. Ct. 691, 695 (56 L. Ed. 1222, 41 L. R. A. [N. S.] 653). 

The testimony of Accountant Williams and other testimony has 
been brought into the case since the Suprême Court of the United 
States expressed itself as aforesaid, but with the additionàl évidence 
the record in our judgment is now without sufficient proof from any 
accounts or books to enable any court to segregate the profits upon the 
infringing élément. The évidence is not "reliable and tangible" — it is 
"conjectural or spéculative." 

The second method aforesaid, proof by experts, it is pointed out by 
the Suprême Court in this case, must be employed where other methcxis 
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of proof fail. The court quotes from Chicago, M. & St. P. R.. Co. 
V. Tompkins, 176 U. S. 178, 20 Sup. Ct. 340, 44 L, Ed. 417, that it is 
permissible to introduce "the testimony of experts as to the relative 
cost of doing a local and through business," and states : 

"The converse is true. What is permissible in an effort to seimrate costs 
inay also be done in a patent case, wliere it is necessary to separate profits." 

A review of patent accounting cases in which weeks and months hâve 
been devoted to the hearing of testimony of accountants upon "original 
investment," "additional investments," "dépréciation," "expérimenta- 
tion," "losses upon defective manufacture," "total income," "interest 
upon whole investment," "labor," "material," "tools and machinery," 
and a dozen other correlated subjects, with confusing contradictions of 
bookkeepers and accountants, is convincing that the Suprême Court 
has suggested a method by which, in patent accounting cases, it is 
possible to arrive at the approximate truth in regard to profits in a 
brief aiid satisfactory manner. It may not be necessary to resort to 
experts in some cases, where the f acts appear from books of account ; 
but as a rule the cases which burden the courts — the cases in which 
delay and expense of litigation discourage and dishearten litigants in 
patent accounting cases — are thqse in which books, accounts, and rec- 
ords lead only to endless confusion. 

In the nature of things, expert testimony will not lead to exact re- 
sults. The courts recognize "the impossibihty of reaching a conclu- 
sion that is mathematically exact" ; but men who are quaUfied by ex- 
périence in the manufacture and sale of (in this case) transformers cer- 
tainly could enlighten the court upon the question as to the profit in a 
given transformer, and likewise what portion of such profit was attrib- 
utable to the dififerent éléments therein, including the infringing élé- 
ment. This way was open to the défendant in this case. The Suprême 
Court had in this case so expressed itself, but the défendant olïered no 
such testimony ; it relied principally upon accoimtants, and upon wit- 
nesses, whose testimony was intended to prove that the infringing élé- 
ment was worthless. 

So far as books and accounts, and accounting, is concerned, the de- 
fendant relies to a large extent upon Williams ; but no bookkeeper or 
accountant employed by the défendant through thèse many years, no 
man or woman who kept the books of account for the défendant, was 
placed upon the witness stand, and no explanation is given as to their 
silence. This is very significant, in view of the fact that, upon the first 
hearing, Layman, the manager, made a statement of the total sales "and 
total profits — brought the statement into court, and testified that it 
was correct (S. C. R. 335), and then fortified this by an express stipu- 
lation in writing, heretofore referred to. The burden being upon the 
défendant, under the circumstances in this case, to segregate the amount 
of profits derived from the inf ringement, it has failed, and the plaintif!" 
is therefore entitled, under the rule of the Suprême Court in this case, 
to the total profits upon ail infringing transformers. 

(9] The only satisfactory évidence of the amount of profit upon each 
transformer is that of Johannesen and Poster, who, while they were 
281 F.— 30 
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former employés of the défendant, at the time of trial in the employ- 
ment of the plaintifï, were shown by Layman and Schwedtmann to be 
conscientious, honest men. Johannesen was in the employ of the de- 
fendant Company from July, 1893, to 1895, in the testing department, 
and from 1895 until 1902 was engineer of the transformer department. 
He testifies that every opération in the making of the transformer was 
itemized under a separate heading — the winding of the coils, the cutting 
and annealing of the iron, the process of insulation, the mounting of 
the transformer, the packing, the copper contained in the coils, the iron 
contained in the core, the case, the various forms of insulation, the ter- 
minal cables, etc. The cost of labor and the material as to the fore- 
going items, "was gotten out in tabulated form," copies sent to the 
person in charge of the sale, blueprints made and tracings, etc. He 
testifies that inventories were made January 1 and July 1, each year. 
When he left the employment of the défendant, the data in the office 
would enable him to arrive at the costs and profits. He testifies that — 

"During the time I was with the cornpany a rule prevalled which is to add 
a percentage of 25 to the factory cost, and this rule was always used as a 
basis for ascertaining the selllng priée." "It was the practice to take the 
flat eost of labor and material, and add thereto a certain percentage, ranging 
from 25 to 40 per cent., the sum of which item represented the total factory 
cost, and to that sum 25 per cent, was added to malie the selling price." 

His évidence further shows that 25 per cent, was the usual profit add- 
ed to the total cost. The witness produced two blueprints from original 
tracings worked out by the witness and his assistant, showing in minute 
-détail the cost of manufacturing transformers. Thèse two blueprints 
in the custody of this witness appeared to be the only two which sur- 
vived the burning of the records, estimâtes, accounts of cost, and 
material during the many years of infringement. 

Witness Foster was employed by the défendant from 18% until 
May, 1902, assisting Johannesen as engineer in the préparation of 
"data relative to transformers, also working up costs in détail." He 
was transferred to positions in charge of the various transformers — 
testing departments for approximately a year and a half, then back to 
the engineering office assisting in designing transformers, etc., and again 
transferred to the head of what was known as the production depart- 
ment and quotations department, which he held until he left the employ- 
ment of the Company. He also testifies as to the complète records kept, 
as to the estimâtes of costs of labor and material, as to the inventories 
taken January and July, and without question he shows his competency 
to testify as to the percentage added to the cost of production. 

Défendant in no manner dénies the service of thèse men, and the 
making and keeping of the records of the costs and expenses, but dé- 
nies the accuracy ; but in view of the fact that the burden is upon the 
défendant, and in view of the many years during which the factory 
methods were as testified to by thèse two witnesses, which is not dis- 
puted, and in view of the fact that the défendant was doing an ex- 
tensive business, and in view of the destruction of the records and in- 
ventories by the défendant, the court is not justified in holding that 
the défendant has sustained the burden imposed upon it in this case. 
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On this record the court is not justified in rejecting the finding of the 
master that the profit should be computed at 25 per cent, of the selling 
price of the transformer. 

The conclusions of the court herein expressed render it unnecessary 
to consider other and interesting légal questions discussed by counsel. 

The ruling of the District Court, in setting aside the report of the 
spécial master and ordering judgment in favor of the plaintiff for the 
suni of $9,174.12, is reversed, and the finding of the master is con- 
firmed, and decree is ordered in favor of the plaintiff and against the 
défendant, in the sum of $182,394.59, as found by the spécial master. 
This sum to bear interest at the rate of 6 per cent, from the date of 
the filing of the report of the spécial master. 

The above opinion was prepared in outline and substance and sub- 
raitted to Judge HOOK, who prepared the dissenting opinion foUowing 
and asked that it be filed with the majority opinion : 

HOOK, Circuit Judge (dissenting). I am so deeply convinced that 
the foregoing opinion is erroneous as regards both rules of law applied 
and f acts assumed to exist, and that it will give much trouble in future 
patent accountings, besides working a grave injustice to the défendant, 
that I feel constrained to express my dissent at more than customary 
length. Ordinarily the expression of différences among judges of an 
appellate court over the facts of a case should be carefully avoided, and 
it is with reluctance that I discuss them hère. It appears to me, how- 
ever, that, aside from the punishment of the défendant to an unmerited 
degree, the conclusions of fact announced are not only contrary to prior 
holdings in this case, but that, even if they were true, they afford an 
insuffcient basis for the rules of law applied. As to their departure 
from the prior holdings of this court I particularly feel that I should 
protest. 

A brief review of the case will explain the situation. Claim 4 of 
plaintiff's patent is as follows : 

"The eombination substantially as descrlbed, of an electrlc converter (trans- 
former) constructed with open spaces in its core, and inclo.sing case, and a 
uoneonducting fluid or gas in sald case adapted to circulate througU said 
spaces and about the converter." 

The validity of the claim and the fact of infringement were estab- 
lished in the Second Circuit in what is known as the Carbide Case 
against a customer of défendant. That suit was begun May 10, 1900, 
was decided November 11, 1901, by the court of first instance (West- 
inghouse Electric & Mfg. Co. v. Union Carbide Co. [C. C] 112 Fed. 
417), and its decree (so far as it concerned claim 4) was affirmed by the 
Court of Appeals of that circuit May 29, 1902 (117 Fed. 495, 55 C. C. 
A. 230). The présent suit in this circuit for an injunction and an ac- 
counting was begun June 24, 1902, and a preliminary injunction was 
promptly awarded with consent of défendant. About a year afterwards 
the plaintiff applied to the trial court for an vcxtension of the scope of 
the injunction and for an attachment of défendant for contempt in 
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niaking and selling transformers of a certain construction. The court, 
Jvidge Amidon presiding, denied the application May 22, 1903. He 
said: 

"It appears from the évidence In the présent case npon this hearing that 
the défendant, Wagner Electric Manufacturing Company, had been engaged 
for some five years In the manufacture of the device which is now comphiiiied 
of . It further appears that the défendant, in order to obviate the infringemerit 
which was established in the suit in New York, transfonned ail its converters 
which had been manufactured iu conforinity with the device there in évi- 
dence to the form of device now complained of. It has gone forward in tho 
manufacture and sale of thèse devices. In so doing I am satistied that it has 
acted in the utmost good faith and under the advice of counsel. I am the 
more inclined to acccpt as entirely true the représentations of the défendant 
in this regard from the fact that the défendant had been engaged for somo 
five years in the manufacture of the same device, had advertised it extensive- 
ly to the trade, and had sold it throughout the countrj' without any complaint 
on the part of the complainant. It is quite manifest that no showing has 
been made hère which would justlfy the punishnient of the défendant for 
«ontempt for a violation of the preliminary injunction." 

The court further held that, aside from the question of contemptu- 
ous conduct, the defendant's device, against which plaintifif's motion 
was directed, did liot infringe claim 4. The évidence upon which 
Judge Amidon acted is not shown in the records hefore us. The 
case again arose February 13, 1904, in the trial court, on a hearing 
for an interlocutory decree, Judge Adams, afterwards a member of 
this court, presiding. (C. C.) 129 Fed. 604. The same questions thaï 
were before Judge Amidon were presented to Judge Adams. Judge 
Adams said, February 19, 1904 : 

"Again, it elearly appears that the défendant was engaged in making its 
transformer for some years prier to the hearing of the Carbide t^ase, and 
that the witnesses in that case knew of this fuet. They certainly knew that 
défendant was manufacturing a transformer with open space l>etween the 
coils and a rectangular opening Into the core for the insertion of the colis. 
But no attempt was there nuide to hold thèse features to be an infringemeni 
of claim 4 of the patent. Complainant there contented itself by claiming 
the parallel open spaces throughout the core itself to be an infringement. 
After nidgment was rendered in that case, the complainant, with fuU knowl- 
edge that the défendant was manufacturing transformers with the open 
spaces and openings now claimed to be an infringement of claim 4, never 
sought to hold the défendant guilty of contempt for violation of the in.iun('- 
tive order in that case. After that injunctive order became final, the de- 
fendant conformed thereto by changing its transformer, so as to close up ail 
the parallel open spaces throughout the core itself, leaving the core one solid 
mass of iron plates, with no open spaces in it, but retaining in its structure 
the open spaces between the coils and betvi'een the core and coils as before, 
and has continued to manufacture such transformers, ko modified, from that 
day to this. ïhe proof shows no claim that the use of this modified structure 
constituted a violation of the injunctive order in that case. * * * To 
now enjoin the défendant, after it has been manufacturing, selling, and adfer- 
tising the transformer complained of for a period of about eight yearsk as 
shown by the testimony, and under circumstances disclosed by this record, 
would in my opinion be grossly inéquitable." 

The first référence was then made to a master. It may be said 
hère that the accounting period was from June 24, 1896, to Novem- 
ber 14, 1901, and that the accounting was for profits only, not dam- 
ages. At the hearing before the master the Layman schedule, so call- 
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ed, was introduced and became a part of the record. The masterheld 
that claim 4 was an entirety, also that $132,000, round figures, were 
the profits reahzed from ail the transformers in the L,ayman schedule, 
and, there being no évidence to apportion them between the inf ringing 
and noninfringing éléments of the transformers, the plaintiff was 
entitled to recover the entire sum, and he recommended a decree ac- 
cordingly. On exceptions the trial court (Judge Dyer) disapproved 
of the décision of the master. It held that the noninfringing features 
of the transformers contributed to the profits, that the burden was on 
the plaintifï to separate them, and, not having done so, the plaintifl: 
was entitled to a nominal recovery only. As afterwards said by the 
Suprême Court : 

"The master held that the entire commercial value of the transformer was 
due to the invention covered by daim 4, and that thorefore ail the profits be- 
longed to the Westinghonse Company. The court, on the other hand, found 
that the defendant's additions were not infringements, and had contributed 
to the profits, and that because of the failure to make a séparation the 
plaintifl: was entitled only to nominal damages." 

Then followed the first appeal to this court. On that appeal the de- 
cree of the trial court was aiifirrned. 173 Fed. 361, 97 C. C. A. 621. 
In the opinion of this court the character of claim 4 and thé defend- 
ant's construction, which plaintiff still insisted infringed, was exhaus- 
tively discussed. This court said: 

"The appellee [défendant] manufactured and sold two types of transformers 
— the device involved in the Carbide suit, which was there held to be an in- 
fringement of claim 4 of appellant's patent, and the device referred to la the 
record as Type M. Both are claimed by appellant to be infringements of 
claim 4 of its patent." 

And we held that claim 4- '^'('■^ a limitcd detailed claim, that open 
spaces in the coils and between the coils and the core constituted a 
material and substantial improvement over claim 4-, that type M, not 
hamn{/ open spaces in the core, did not infringe; and that the burdeti 
of apportioning the profits between inf ringing and noninfringing élé- 
ments of the transformers was on the plaintiff. The case then went 
to the Suprême Court by writ of certiorari, and that court held that 
the rule stated as to the hurden of proof in the matter of apportion- 
ment was erroneous. It was expres.sly said, however, that the writ 
was not granted for the purpose of re-examining the décision below 
on the question of infringement. The Suprême Court remanded the 
cause for a new hearing — 

"on ail the questions involved In the original référence, and, on évidence 
already submitted and such additional testimony as may be ofïered, ior fur- 
ther proceedings not inconsistent with this opinion." 225 U. S. 604, 32 Sup. 
et. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653. 

When the cause reached the trial court it recommitted the account- 
ing to the same master. In the meantime the défendant claimed to 
hâve discovered that by mistake and oversight large numbers of trans- 
formers of various types, sizes, and kinds which did not infringe 
claim 4 had been erroneously included in the Layman schedule, and 
on that subject and on the questions of profits and apportionment, as 
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to which the Suprême Court had laid down varions rules, it introduced 
about 300 pages of additional évidence and more than 200 pages of 
schedules, tabulations, etc. The plaintiff introduced no évidence. Not- 
withstanding the above, the master again recommended a decree for 
plaintiff in precisely the same amount as before. This conclusion 
plainly resulted from two positions taken by the master, both so ob- 
viously erroneous as scarcely to merit discussion. He held, first, that 
the remand of the cause by the Suprême Court for "a new hearing on 
ail the questions involved in the original référence, and on évidence 
already submitted and such additional testimony as may be offered, 
for further proceedings," etc., gave him no power to impair the évi- 
dence that was in the record before the Suprême Court, but that the 
défendant was estopped to contest its force amd effect (which force 
and effect he had previously decided) ; and, second, that the Layman 
schedule in connection with descriptive récitals in a stipulation to 
avoid the expense of printing, constituted an estoppel against défend- 
ant and that défendant, therefore, could not show that it contained 
other than inf ringing transformers. The trial court again vacated the 
report of the master. It held that he did not give the hearing con- 
templatçd by the référence and also that defendant's contention that 
the Layman schedule was incorrect "seems to the court to hâve been 
fully sustained by* the évidence offered by the défendant at the prés- 
ent hearing." The court then, upon its own considération of the évi- 
dence, found that the profits to which the plaintiff was entitled did 
not in its judgment exceed $10,000, and it entered a decree for that 
amount. Then followed the second appeal to this court. 233 fed. 
752, 147 C. C. A. 518. We fully sustained the trial court in its view 
regarding the character of the rehearing before the master and the 
màster's manifest error, and as to the Layman schedule we said: "At 
the second hearing the défendant offered substanfial évidence tending 
quite strongly to show a mistake had been mode, and that the Layman 
schedule was màterially inaccurate in several respects, but principally 
in that it included large numbers of transformers of a size and type in 
which the patented invention had never been used," etc. 

We stated this carefully and temperately, so as not to préjudice the 
plaintiff upon another hearing of the cause, when with additional évi- 
dence, if offered, the actual number of inf ringing transformers in 
the Layman schedule should be considered. We held, however, that 
the trial court should hâve again referred the cause to a master instead 
of feeling obliged to institute an investigation of its own, following 
Chicago, etc., Ry. Co. v. Tompkins, 176 U. S. 167, 20 Sup. Ct. 336, 
44 L- Ed. 417, and we therefore reversed the cause and remanded it to 
the trial court for a new hearing upon the same and additional évidence 
— using the same language in that respect as was employed by the 
Suprême Court. A third référence was thên made to a différent mas- 
•ter, and was heard by him on the record as it existed at the second 
référence. In other words, no witnesses appeared and no additional 
évidence was received from either party. This master recommended 
a decree for $182,000, round figures, or $50,000 more than the first 
master on the same record, and more than the entire amount of profits 
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of défendant from ail the departments of its business in the account- 
ing period. The report of this master is iinjudicial in tone, intemperate 
in its reflections upon witnesses who had not appeared before him, and 
inaccurate in its statements of important facts. No one familiar with 
the case carw read his report without being impressed by the absence 
of that dispassionate, impartial attitude to which every litigant in a 
court of justice is entitled. 

It is important to note hère that the award of $182,000 recommended 
by the master was based, not on the Layman schedule of transform- 
ers, but upon a part of the Williams schedule produced on behalf of 
défendant at the second référence to the first master, and purporting 
to be a list of ail transformers, infringing and noninfringing, sold by 
défendant during the accounting period. Taking a part of the Wil- 
liams schedule as a basis the master put upon défendant the burden of 
proving affirmatively which of the transformers listed in it did not in- 
fringe; and he applied the burden of proof with so heavy a hand that 
in practical eflfect he ignored or dissipated for one reason or another, 
and not always logically or consistently, every other part of the volumi- 
nous évidence introduced by défendant at the référence to the first mas- 
ter after the case came baclc from the Suprême Court. He ruled that 
the part of the Williams schedule which he took as a basis was a décla- 
ration by défendant agaiitst interest. The other part of the Williams 
schedule and ail the other évidence, oral and documentary, bearing up- 
on the number of infringing transformers, the relative commercial val- 
ue of plaintifï's construction, the value of defendant's noninfringing 
openings, and the matter of apportionment were held for naught. In 
view of the character and volume of this évidence, admitted under the 
mandate of the Suprême Court, and the opinions of the trial court 
and this court as to its probative efïect, the conclusion of the master 
is so extraordinary that its gross error is quite manifest. He also held 
claim 4 was unitary. When the report of the second master came be- 
fore the trial court, instead of setting it aside whoUy and referring 
the accounting to some one who would give the inquiry a judicial 
treatment, it sustained exceptions to vital parts and again reduced the 
award to plaintiflf, this time to $9,174.12. The grounds for this ap- 
pear in the court's opinion. The plaintiff's appeal from this last de- 
cree is now before us. 

From the course of the case to this point the following conclusions 
appear, which would ordinarily be the law of the case unless this 
court, now differently constituted than before, décides not to give 
them efïect: (1) Claim 4 is a limited detailed claim ; open spaces in the 
core being a distinctive feature. (2) Oil-cooled transformers — that is, 
tranformers in a container with oil, with open spaces in the coils, and 
also between the coils and the core, but without such spaces in the 
core itself — do not infringe, and défendant had a right to make and 
sell them. (3) The Layman schedule did not operate as an estoppel, 
but, on the contrary, the character of the transformers listed in it, in- 
fringing or noninfringing, should be determined from ail the évidence 
on that subject. In this particular we said there was substantial évi- 
dence before the first master on the second référence tending quite 
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strongly to show that the Layman schedulé/'included large numbers of 
transformers of a size and type in which the patented invention had 
never been used." (4) Defendant's type M transformers, the core of 
which was without spaces, did not infringe. 

There are also some matters of fact which I think ouglit reasonably 
be regarded as settled in this case, or at least be given more weight than 
has been accorded : 

1. Open spaces in the coils of an dil-cooled transformer, and be- 
tween the coils and the core, constituted "a material and substantial 
improvement" over claim 4; they "perfonned a very sulxstantial of- 
fice" even in connection with core spaces. See opinion of this court 
on the first appeal. (The serions effort at apportionment by proof 
ought to be seriously considered.) 

2. The trial court (Judge Amidon), in May, 1903, held (a) that de- 
fendant had been making for some five years a transformer with open 
spaces for the circulation of the cooling liquid, but without such spaces 
in the core, and that they did not infringe because of that construc- 
tion ; and (b) that "the défendant in order to obviate the infringement 
which was established in the suit in New York (Carbide Case) trans- 
formed ail its converters (transformers) which had been manufactured 
in conformity with the device there in évidence (with core spaces) to 
the form of the device now complained of" (that is, without core 
spaces). Two things are apparent hère: The making by défendant 
during the accounting period of oil-cooled transformers which plain- 
tiff claimed before Judge Amidon to infringe but which he held did 
not ; and, next, upon the décision in the Carbide Case that those having 
core spaces infringed, the défendant obviated that infringement by 
closing the spaces. Again, the trial court (Judge Adams) held sub- 
stantially the same in February, 1904, and the same observations may 
bcmade about his décision as about that of Judge Amidon. In other 
words, défendant had been making before the hearing in the Carbide 
Case oil-cooled transformers without core spaces (of which type M was 
an example), as well as transformers with such spaces in the core, 
and also spaces between the coils and between the coils and the core, 
and that upon the decree in that case, holding the latter to infringe, 
it obviated the infringement in that part of its output by closing the 
spaces, thereby making them in that particular like others of its manu- 
facture. That this is true conclusively appears froni the évidence ad- 
duced before Judge Adams. (It will be observed that he said in 
1904 that spaces between the coils and between the coils and the core 
had been employed by défendant for eight years.) This évidence will 
presently be adverted to in détail. When the case afterwards came 
to this court on the first appeal it was said : 

"The appellee [défendant] manufactured and sold two types of transform- 
ers— the device involved in the Carbide suit, which was there held to be an 
infringement of claim 4 of appellant's patent, and the device referred to in the 
record as 'type M.' Both are claimed by appellant to be infringements of 
claim 4 of its patent." 

Type M was taken as a notable illustration of defendant's trans- 
formers made during and after the accounting period which did not 
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contain core spaces. It was not the only type of that particular con- 
struction, nor the only type with the noninfringing spaces. As will 
appear hereafter, as many as 1,206 type M transformers were sold 
during the accounting period, the first sale being January 9, 1901, 
most of them being 15 kilowatt or less in size. The first master evolv- 
ed the theory that there were two type M's, one with infringing core 
spaces made during the accounting period and the other without 
core spaces, tô which ail the infringing transformers were adjust- 
ed after the decree in the Carbide Case. He therefore held that ail 
type M's in the accounting period infringed. The only substantial 
foundation for this, aside from the conclusive effect erroneously ac- 
corded the Lavman schedule, is a récital (225 U. S. 608, 32 Sup. Ct. 
693, 56 h. Ed' 1222, 41 L. R. A. [N. S.] 653), in the "Statement of 
the Case" preceding the opinion of the Suprême Court as foUows: 

"It appeared thiit after the decree in the Carbide Case the Wagner Company 
had instrufted its experts to bnild a transformer tliat would not infringe 
the Westinslionse patent. They theroupoii devised one, referred to herein as 
type M, whieh onùtted the (a) open spaces in tlic core, but substituted (b) 
spaces hctwcen the cml, and (c) si)aees bctwcen the coil and tiu; core." 

This récital was employed historically or as a préface to the open- 
ing sentence of the opinion itself that — 

"The statute malces tlie décision of the Circuit Court of Appeals final in 
patent cases, and the phiintifE's pétition for the writ of certîorari herein was 
not granted for tlie purjiose of re-examiniu}; tlie court's ruling that defendant's 
type M transformer was not an infringenient of claim 4 of the Westing- 
house patent." 

ï am quite sure the Suprême Court did not intend this as a décision 
upon an important question of fact. It was so taken to be by the sec- 
ond master in his report on the third référence. He said that the 
later type M machines (without core spaces) resulted from instruc- 
tions by défendant after the decree in the Carbide Case, and he added: 

~ I so hold, as did the Suprême Court.' S25 U. S. G08" (32 Sup. Ct. 69li 
56 r>. Kd. 1222, 41 L. R. A. [N. S.] 65.'?). 

The évidence in the recbrd that was before the Suprême Court 
shows without contradiction that défendant had been making trans- 
formers with open spaces in the coils and between the coils and the 
core for years before the décision of the Carbide Case, also that some 
of them had spaces in the core, some did not, and that typé M, orig- 
inating early in 1901, were of the latter kind. The photographie il- 
lustrations in the pamphlet of 1901 issued in June of that year show 
this last structure. The second master invokes another item of tes- 
timony for the conclusion that there were two type M's, and that ail 
of that type in the accounting period had open spaces in the core. 
At the first référence to the first master after the Layman schedule 
had been produced the plaintiff asked Mr. Layman to explain a dozen 
descriptive terms applied to transformers in the schedule. He did so 
by saying that they were factory terms applying to the number, type 
of mechanism, or electrical construction, différent forms of design, 
particular characteristics of winding or of the boxes, or some other 
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feature. Plaintiff then asked this question about seven of the types 
previously ref erred to : 

"Construetional différences between G, F, Spec. F, K, L, and M hâve nothlng 
to do with the issues in thls matter, I présume, so far as you under.stand 
them?" 

Mr. Layman answered: "No, sir; they hâve not." Much is made 
of this, because sortie of the types other than M infringed, and the 
conclusion that type M infringed also was enforced by the last mas- 
ter against the positive testimony of three witnesses, besides Mr. 
Layman, at the second référence, that it had no core spaces. This 
indicates quite a curious condition of mind. If the question quoted 
had been framed as the witnèss might reasonably hâve understood it, 
and doubtless did in view of those just preceding and his answers to 
them, it would hâve read : 

"Hâve the construetional différences you hâve just mentioned, which led 
your Company to apply the différent factory terms, anything to do wlth the 
issues In this case?" 

Almost anything can be proved by taking questions and answers 
away from their context. 

The évidence before Judge Adams shows clearly there were not 
two type M 's differing as to core spaces. At that hearing, which was 
for the interlocutory decree and before référence to a master, the 
plaintiff introduced defendant's "Catalogue No. 102, Bulletin No. 
59." The bulletin was a printed pamphlet, dated "1903," and entitled 
"Types M and M H Transformers." It says type M is "our well- 
known high-efficiency type." The illustrations in this pamphlet show 
thèse transformers without open spaces in the core. It was stipulated 
by the parties for the hearing mentioned that défendant made and sold 
transformers described and illustrated in this'pamphlet "prior to the 
filing of the bill of complaint" in the trial court. The bill of complaint 
was filed in the court below on June 24, 1902. On the other hand, de- 
fendant introduced in évidence its Bulletin No. 43 of the same cata- 
logue. This was a printed pamphlet, dated "1901," was entitled "Type 
M Transformers," and the text of it hega'ïi as follows : "We continue 
to advocate the shell construction for transformers." The illustrations 
in this pamphlet also showed the cor es without spaces. A witness 
for défendant (Wells), who had been in its service from September, 
1898, to July, 1901, said this pamphlet was issued just before he leftr 
that, as near as he could recall, it was issued in June, 1901, and was 
for public distribution. Mr. Layman testified that it was issued 
"early in the year 1901," and that not less than 5,000 of them were 
distributed throughout the United States. An illustrated cross-sec- 
tion of a 15-kiIowatt type M in this pamphlet shows open spaces be- 
tween the coils and between the coils and the core, and the text dis- 
cusses the provisions made for the circulation of the oil. Other illus- 
trations, one of a 10-kilowatt type M, show the core without spaces. 
Mr. Layman also testified that défendant had been continuously mak- 
ing transformers with open spaces between the coils and between the 
coils and the core for 8 or 10 years (note the opinion of Judge Adams), 
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and that its pamphlet issued and circulated in December, 1897, a copy 
of which was received in évidence, disclosed that construction. It 
was not meant by this that type M's had been made that long. On 
cross-examination of Mr. Layman, he said he thought défendant had 
been making type M's since June, 1900 ; but, after seeing the pamphlet 
of 1901 (put ont, as Wells testified, in June of that year), he said that 
to the best of his recollection it was building type M's about six 
months before that publication was issued. That would make the 
time about January, 1901. There was no testimony before Judge 
Adams on that subject less favorable to défendant than that above 
recited; and the conclusion that défendant had for years during the 
accounting period been making and selling transformers with the open 
spaces other than in the core, and that after about January, 1901, it 
had been making those known as type M without spaces in the core, 
was undisputed. There was no évidence to the contrary. It was this 
State of évidence to which Judge Adams and this court referred, and 
presumably Judge Amidon also. The Williams schedule, received in 
évidence at the second référence to the first master, discloses that the 
first sale of a type M transformer occurred January 9, 1901, thus cor- 
roborating the above évidence before Judge Adams. 

The Layman schedule came into the record at the first référence to 
the first master. The importance hitherto attached to this item of 
évidence bas been lessened, because a part of the subséquent Williams 
schedule (second référence), covering ail transformers, infringing and 
noninfringing, made and sold during the accounting period, has been 
taken (third référence) as the basis of the decree against défendant. 
The Williams schedule embraces more transformers than lyayman's 
for reasons hereafter mentioned. The Layman schedule has been 
erroneously referred to a number of times as listing only about 6,000 
transformers. The exact number is probably not very important, ex- 
cepting for comparison with Williams', and upon the contention of the 
défendant that the master's stenographer and defendant's clerks, in 
compiling Layman's, had apparently taken a list of ail transformers 
(except the very smallest ones) appearing on the records they consult- 
ed, regardless of infringement. But any one who takes the trouble to 
compute the number will find that the Layman schedule lists at least 
16,300 transformers. There is no doubt about this. The first master 
at the second référence reported the exact number as 16,366. Mr. 
Layman's officiai positions with défendant and his connection with the 
mechanical construction of its transformers bear on the evidential 
value of that schedule as one exclusively of infringing machines. 
From 1892, when he was about 23 years old, to 1898, 2 years after 
the beginning of the accounting period (1896-1901), he was actively 
employed in the transformer department, and participated in super- 
vising the construction, testing, and installing of transformers. From 
1898 to 1902 he was assistant manager and treasurer, and from 1902 
to 1903, in which latter year he first testified for the hearing before 
Judge Adams on the interlocutory decree before the accounting was 
referred to a master, he was manager and treasurer. After 1898 his 
duties were principally commercial; he had no active supervision of 
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the transformer department. It shoiild be remembcred that défendant 
was extensively engaged in making other things than transformers, 
such as motors, switchboards, etc. Transformera were but a depart- 
ment of its business. Witnesses for Ijotb sides agreed t!iat Mr. 
Schwedtman, who was one of the founders of defendant's business, 
but who had severed his connection with it before he testified at the 
first référence in 1905, had an intimate connection with the luaking of 
transformers ; and plaintiflf's principal witness at the first référence 
(Johannesen) said no one knew more than Mr. Schwedtman did about 
it. Mr. Schwedtman did not aid in preparing the Layman schedule. 
He did not testify about it at the first référence, nor does it appear 
that he knew anytliing of it, until thé controversy about it arose at the 
second référence, after tlie case came back from the Suprême Court. 
The I^ayman' schedule came into the case in this way: At the first 
référence Mr. Layman was put upbn the stand by the plaintiff. De- 
fendant's records having beerf produced or held subject to inspection 
under the master's ruling, plaintiff proceeded to question him about 
each sale of transformers from the beginning of the accovmting period. 
That course appeàring tedious and interminable, plaintifï suggested 
that the witness produce a;t a later session a complète transcript of ail 
transformers "hereinbefore inquired about" from the records of de- 
fendant produced before the master and other records of its business. 
It is fair to say, however, that there was always enough in plaintifï's 
questions on this subject to indicate that infringing transformers only 
were meant, although at times, in following the questions in that as- 
pect, rather close attention was required. Thereafter the Layman 
schedule was produced, and was assumed to contain only infringing 
transfonners. It gave the following infornration as to each trans- 
former listed : Defendant's order number ; the name of the customer ; 
the résidence of the customer; the date of the order; the number of 
transformers embraced in each order and sale ; their size ; their kind 
or type ; the price ; the total price to the customer ; the agent's com- 
mission ; and finally the net receipt of défendant, being total price less 
commission. There is no doubt that at the time the schedule was 
produced as ànd taken to be a list of infringing transformers. It was 
so referred to à number of times by Mr. Layman. It is equally plain 
that this was to a considérable extent the resuit of assumption on his 
part, instead of a conclusion from his own knowledge derlved from 
Personal investigation or inspection. At times he referred to the 
schedule as "covering" or "incorporating" ail infringing transformers. 
He made it clear at the outseit that, while he telieved the schedule 
accurate for the purpose sought, it was not checked by him, but was 
prepared under his instructions from the records by a représentative of 
the master and the clerks of défendant. Again, at that référence the 
attention of défendant was directed more to the relative value of the 
Gore spaces in infringing transformers, and the belief that the burden 
of séparation was on the plaintifï. The Suprême Court afterwards 
referred to this in declining to direct a decree on the record before 
it, but remanding the case for a new hearing. 225 U. S. 622, 32 Sup. 
Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.), 653. At that same first 
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référence Mr. I^ayman testified to facts quite inconsistent with thé 
conclusion that the schedule contained none but infringements. For 
example, he said the core spaces were made by driving plugs between 
the sheets of métal composing the core, which served to compress the 
sheets into separated groups ; that this was a mechanical expédient, 
in lieu of external compression of ail the core sheets into a solid mass ; 
that it was employed in some transformers of various types, and not 
in others; and that it was not employed in small transformers. Yet 
the schedule contains large numbers of the very smallest, also types 
which with little question hâve been excluded from the recovery, not- 
withstanding the supposed estoppels, burdens of proof, etc., which 
hâve been so liberally imposed on défendant at various stages of this 
case. 

It may be said at this point that defendant's literature nowhere 
discloses that core spaces were an advcrtised feature. Moreover, the 
infringement by the very large transformers involved in the Carbide 
Case, used at Niagara Falls, was removed by simply withdrawing thé 
plugs and compressing the sheets of the core together. Therëafter 
they continued in use without invasion of plaintifï's rights. I hâve 
said that Mr. Layman testified, at the first référence at which the 
schedule was produced, that core spaces were not used in very small 
transformers (thousands of which were nevertheless listed in the sched- 
ule). Having a confirmatory bearing en this was the business prac- 
tice of the General Electric Company, one of the very large manu- 
facturers of transformers in this country. It was a licensèe of the 
Westinghouse patent in which claim 4 appears. An engineer in the 
service of the General Electric Conipany, testifying for the plaintifif 
in the Carbide Case, said that a regular line of oil-cooled transformers 
up to 50 kilowatts in size were made by his company without the 
internai openings. In other words, that extensive concern, with légal 
right to employ the device of claim 4, omitted it from a standard hne 
of oil-cooled transformers of less than 50 k. w. size. The great ma- 
jority of those listed in the Layman schedule were less than the size 
mentioned. I do not mean by this that defendant's practice should be 
judged by that of another company, or that it was not right at the 
first référence to take the Layman schedule as it was evidently intend- 
ed ; but I do say that there were numerous indications, even at that 
time, of which I hâve mentioned but a few, that Mr. Layman was 
mistaken as to the character of his schedule. There was proof at the 
second référence of the inaccuracy of the Layman schedule in this 
particular, which was voluminous, direct, and positive. There is too 
much of it to recite in détail in this opinion. Part of it was given by 
men who were in a position personally to know whereof they testified. 
There was proof that in certain types and certain sizes of transformers 
core spaces were never employed, and that in other types and other 
sizes core spaces were employed, but not exclusively. Estimâtes and 
tabulations were also given as to the extent of infringement in the 
latter class. It is this volume of évidence which the trial court said 
"fully sustained" defendant's contention, and to which this court re- 
ferred when it said that it was substantial and tended "quite strongly 
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to show" the Layman schedule materially inaccurate in several re- 
spects, but principally in that it included transformers of a size and 
type in which the patented invention had never been used. To escape 
the effect of ail this about the L,ayman schedule, the second master on 
the third référence shifted the ground. He took a part of the Williams 
schedule of ail transformers of every kind as a basis, held that the 
burden was on défendant to show which of them did not infringe, and 
then decided that, except to a comparatively small extent, the hurden 
was not discharged. This resulted in what I conceive to be a mis- 
carriage of justice. 

The Williams schedule was produced by défendant at the second 
référence to the first master, when the character of the Layman sched- 
ule Wcis under investigation. Mr. Williams was a public accountant, 
not a patent expert. He was enîployed by défendant to check the Lay- 
man schedule with its records, and to make from the records a list of 
ail transformers of every kind, size, and description sold by it during 
the accounting period, regardless of the question of infringement. He 
found that the Layman schedule had evidently been taken from the 
order records, instead of the sales records of défendant, and that, 
besides many errors appearing from a comparison of it with the rec- 
ords consulted by its compilers, it was incomplète and defective in three 
important particulars : First, it omitted orders from customers booked 
prior to June 24, 1896, the beginning of the accounting period, but filled 
within that period ; second, it omitted transformers consigned to agents 
whose sales did not get on the order record ; and, third, it took no ac- 
count of customers' returns of transformers and allowances to them. 
Williams made up his schedule in two parts, which, when introduced 
in évidence, were designated A and B. The first was a list of ail trans- 
formers sold, with information like that in Layman's, but not so com- 
plète ; and the second was a list of returns and allowances. As I hâve 
said, the Layman schedule, according to the first master, listed 16,366 
transformers. Upon the same authority the Williams schedule listed 
for the same period 3,381 more than Layman's. A comparison of the 
two schedules, Layman's and Williams', together with the explanation 
ot ihe major différences between them above noted, and the fact that 
Layman's confessedly listed a large number of noninfringing trans- 
formers, efïectively destroys in any reasonable, impartial mind the as- 
sumption that the Layman schedule was in truth a list of infringing 
transformers. But, after ail, that is no longer of much moment. The 
exhaustive effort of défendant to disclose the character of that schedule 
was turned to its disadvantage at the last référence by the second mas- 
ter, who took Williams' schedule A as his foundation of defendant's 
liability as prima facie, and then practically disregarded its évidence. 

At this point arose one of the curions things in the course of the 
third référence. The master's report as first filed ignored Williams' 
schedule B, and at defendant's instance the cause was recommitted to 
him for a report upon it. In a supplemental report he disposed of Wil- 
liams' schedule B as follows: First, it was not proven to be (a) "from 
books of original entry," or (b) "such books being those used in the 
■course of defendant's business," or (c) "from entries made at or about 
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tho time of the transaction." (The Williams A schedule, however, was 
accepted as a déclaration against interest ; Williams' B was held to be 
self-serving.) To the above it should be said that the order of the court 
referred the cause to this master for a hearing "on the évidence already 
submitted and such additional évidence as may be offered by either 
party." Ail the évidence had already been submitted to the first master 
at the second référence. No additional évidence vi^as received by the 
second master. When the Williams schedule was ofifered at the pre- 
vious hearing, B was ofifered first, and immediately afterwards A was 
ofïered. There was a gênerai objection to each as "incompétent and 
immaterial," as there was toc much other évidence that tended to 
impugn the Layman schedule ; but there was no suggestion whatever 
that the schedule, or either part of it, was objectionable for the rea- 
sons stated by the last master. Both A and B were received in évidence 
subject to the objections. B was drawn from defendant's books and 
records, which were already in évidence, Moreover, Williams' testi- 
mony as to his work showed what he consulted to be inherently of an 
admissible character, even were the objections timely and sufficient in 
ail other respects. This ruling of the master is so frivolous as hardly 
to deserve a serious considération. Just before A and B were ofïered 
in évidence, Williams had testified that the actual number of trans- 
formers sold by défendant would be shown by deducting those re- 
turned in B from those hsted in A. The master said that, if he were 
in error in the above ruling, then, second, "in testing the probative 
weight of Williams' B schedule, we must first note that we hâve no 
oral proof to show that the returns and allowances may not aU relate 
to transformers or other merchandise sold before the accounting period 
begins or to what they do refer. Without oral explanation the items 
are meaningless." The record before the master showed this not true. 
Mr. Williams testified before the two parts of his schedule were formal- 
ly ofïered in évidence as f oUows : 

"There were some transformers returned in the early part of this account- 
ing that were sold before the accounting period began. I did not list them. 
I simply Hsted those that were sold during the period and returned." 

Third, the master next criticized the Williams B schedule for in- 
sufïiciency of data, but this was no more substantial than his other ob- 
jections. The essential data were there, as other parts of the master's 
report show. Fourth, he finally pointed out a number of discrepancies 
which he said appeared from a comparison of it with the Layman sched- 
ule, and because of them condemned the entire document upon the as- 
sumption that the Layman schedule was correct. He gave défendant 
no opportunity to explain them, to show which was correct, or whether 
there was in fact any real discrepancy, but he ruled as f ollows : "The 
master disallows each and every crédit claimed in it." If there were in 
fact any discrepancies between the two schedules, the undisputed proof 
as to the manner in which the schedules were compiled, who compiled 
them, and the pains taken with them, would seem to require more con- 
sidération of Williams' than of Layman's in the matter in question. 
But, even if this were not so, the discrepancies indicated went to but 
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a comparatively small part of the returns and allowances found in Wil' 
liams'. Again, the discrepancies, if any, may well hâve been in de- 
fendant's records, instead of originating in Williams' schedule, or the 
Layman schedule may hâve been at fault. But, passing ail the above, 
it occurs to me that most men exercising such functions would hâve 
been content under the circumstances with the exclusion of the discrep- 
ancies, leaving the remainder in effect. 

Another feature of the report of the last master may be referred to. 
It concerns fuse plugs. Mr. Williams testified, and his évidence was 
undisputed, that défendant sometimes sold its transformers without 
fuse plugs, but in most cases with them ; that in some cases the trans- 
formers and the fuse plugs were invoiced together, without séparation 
of the price, and in others they were invoiced separately; that in the 
latter part of the accounting period the price of the plugs was generally 
shown separately on the invoices ; that the priées of the plugs specified 
ranged from about $1.75 to $4 per pair, the most fréquent price being 
$2.50 per pair. Where the plugs were invoiced separately, he did not 
extend the priées with those of the transformers on his schedule A, 
but simply gave the priées of the transformers ; and where the trans- 
formers and the plugs were invoiced together without séparation, he 
applied the price of $2.50 to the plugs and extended them separately in 
his schedule. The master treated this subject as follows : 

First. "In the Jibsence of précèdent, the master sees no reason for 
nllowing the crédit claimed." It seems to me one would hardly expect 
a fuse plug précèdent. There is an abundance qf précèdent, if any is 
needed, for the exclusion of things sold that were not a part of the in- 
fringed invention. 

Second. "The fuse plug is a safety device, and performed the same 
function in the defendant's transformers which it performs in electric 
house lighting or in trolley cars. It is as much an intégral part of a 
transformer as an oil cup is of an engine or other machine." That their 
function is the same as in house lighting or traction service is unim- 
portant. They are not as intimately a part of a transformer as an oil 
cup is of an engine. They are separate and distinct devices, hung out- 
side the métal container of the transformer, to protect it from an over- 
charge of electricity, as by lightning. A fuse plug is a complète mech- 
anism in itself , and is not illustrated or remotely referred to in plaintifï's 
patent. Indeed, if any inferences are to be drawn from the words of 
the patent, fuse plugs would be excluded by the spécification, immediate- 
ly preceding the claims, that "the entire converter may be sealed into 
an inclosing case," etc. 

Third. "It was not sold separately, save in the few cases specified in 
the Layman schedule, and, of course, was not invoiced separately." 
This is not true. Fuse plugs were sold and invoiced separately in sev- 
eral thousand instances, as shown by Williams' testimony'and his sched- 
ule A. Nor can I find that the Layman schedule ré fers to fuse plugs 
at ail. 

Fourth. "No record was kept by défendant to warrant or justify Mr. 
Williams' conjecture as to what their selling price nlight hâve been, 
if sold separately." I hâve already stàted the substance of Mr. Wil- 
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liams' testimony, and he was testifying to what defendant's books and 
records showed. 

Fifth. Then, as if the above objection might not hold, the master 
applies liis gênerai one tliat, "aside from what bas just been said, the 
claim for this crédit is supported-by évidence so vague and indefinite 
and the amount is so clearly excessive," etc. The évidence was not 
vague or indefinite. Except as to the price to be attributed to those 
fuse plugs invoiced with that of the transformers, it was definite and 
précise. Every sale involving the two priées in a single invoice was 
specified, with descriptive data by which it could be checked from the 
books ; there were no generalizations and no estimâtes. When it came 
to the price to be allowed for the fuse plugs not separately invoiced, 
Mr. Williams took $2..^0 per pair, because that was the most fréquent 
price of those specified. It was less than the average of $1.75 and $4, 
the two extrêmes. Where the master found warrant for his statement 
that "the amount is so clearly excessive" does not appear in the record. 
If it was regarded as excessive, it was his duty to find a reasonable 
amount. Thèse aspects of his report are not the most important ones. 
They do not atïect the recovery he recommended as much as some oth- 
ers, but they illustrate clearly the way he handled the matters referred 
to him. It was a case of ail signboards pointing to the destination when 
one is on his way. 

I now come to the opinion to which this dissent is addressed. The 
opinion does not indicate the amount of the decree rendered or di- 
rected, nor does it show whether the basis for the decree shall be the 
Layman schedule or that of Williams ; there being between them a 
différence of about $50,000 in the resuit. It does not confirm or re- 
ject, or direct the confirmation or rejection of, the report of the last 
master upon the third référence. I am at a loss to know just what has 
been or will be done, Some things, however, are said to which I must 
record my objection. It is said in the foregoing opinion that there 
are two questions in this case : 

(1) "How raany infriiit;ing transformers were manutactured and sold liy the 
défendant? and (2) what was the profit of the défendant upon the infringing 
transformers sold?" 

I had supposed there was a third and very important question, to 
which the two above mentioned were in a degree preliminary, and to 
which the Suprême Court devoted considérable attention. Having 
found the number of infringing transformers and the profit on them, 
then (3) what part of that profit was attributable to the patented f eature, 
and what part to the features not patented? I will not discuss this 
last matter, save to say that upon it, and also upon the questions of the 
number of infringing transformers and the profits on them,. défendant 
introduced, under the warrant of the opinion of the Suprême Court, 
about 300 pages of additional évidence and more than 200 pages of 
schedules, tabulations, etc. The plaintifif introduced no additional évi- 
dence whatever. It seems to me incredible that ail of this effort was 
wholly futile and fruitless, as it is held to be. I cannot hère go into 
the détails of that évidence, but will allow the proposition tô rest upon 
the inhérent moral probabilities of the situation. 
281 F.— 31 
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I wish, howeVer, to make clear the following: In the foregoing 
opinion the first two questions, namely, the number of inf ringing trans- 
formers sold and the profit on them, are stated and considered together 
as subject to the same tests of fact and law, and as though both were 
subject to the rule of apportionment that the Suprême Court aj^pHed 
only to profits on an infringing transformer containing noninfringing 
éléments. Récitals of évidence are applied to both questions indiscrim- 
inately, and the conclusion is stated that the burden of proof is upon the 
défendant as to both. In other words, defendant's records having 
shown the total number of transformers of ail sizes, types, and kinds 
sold by défendant during the accounting period (Layman's schedule, 
16,366; or Williams' schedule, 19,747), it is held that the burden of 
proof was on défendant to prove which of them did not embody plain- 
tiff's invention and that, carrying that burden, ail that défendant could 
not definitely identify as free from spaces in the core went into the 
class of infringements. Cases of inadvertent (but legally wrongful) in- 
f ringements might easily be imagined, in which such a rule would bank- 
rupt a manufacturing enterprise and work a manifest miscarriage of 
justice. 

There is a clause in the opinion from which an inference might natu- 
rally be drawn that the Suprême Court put on défendant the burden 
of proving which of its transformers did not infringe. It is said: 

"Upon the second hearing, the Suprême Court having placed the burden of 
proof upon the défendant, the Wagner Company proceeded to attack the I^ay- 
man schedule and stipulation aforesaid, and the principal witness produced 
was one John R. Williams, an accountant, who was permitted by the master 
to présent a transcript from the eard Index and record of the défendant, con- 
taining a total list of ail the transformers manufaetured and sold by tho de- 
fendant, infringing and noninfringing." 

The Suprême Court did not put this burden of proof upon the de- 
fendant. It is an extension in the foregoing opinion of the rule an- 
nounced by the Suprême Court applicable to the apportionment of 
profits between infringing and noninfringing éléments in infringing 
transformers. Furthermore, the testimony and schedule of Williams, 
who, it is said, "was permitted by the master to présent a transcript," 
went much deeper into the business of the défendant than the above 
quotation would seem to imply, His schedules were an exhaustive ex- 
position of defendant's sales of transformers during the accounting 
period as disclosed by its records. Again, it is said in the foregoing 
opinion of the second référence to the first master : 

"But défendant had the burden of proof as to the number of transformers 
bèfore any évidence was introdueed. In addition to this it had the burden of 
overcoming the weight of the [I^ayman] schedule and stipulation ; so that, 
when it came to the second hearing, It must be confessed that only reasonably 
clear and convincing évidence contradicting the I^ayman schedule would be 
sufflcient to sustain the burden resting upon the défendant." 

In this way this court, now differenriy constituted than -before, ef- 
fectively reverses what upon full considération we once said regarding 
this matter. It not only puts the burden of proof upon the défendant, 
but erects the Layman schedule as a barrier, to be surmounted only by 
clear and convincing évidence. 
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Then, again, the opinion refers to the findings of fact upon three réf- 
érences to masters and to the rule as to the credence to be given in such 
cases. The rule is not applicable. The first report of the first master 
was held by the Suprême Court insufficient for a decree under the cir- 
cumstances of the hearing before him. After the case came back, it 
was again referred to him, and the additional évidence was adduced. 
This court set aside that master's second report because he miscon- 
ceived his duties ; and, upon the assumption that the Layman schedule 
was an estoppel, and that he could not allow the additional évidence to 
impair the force and effect of the évidence upon the first hearing, had 
in eflfect given no rehearing at ail. I hâve already referred to the third 
référence to the last master with considérable détail. But, so far as 
concerns the rule as to findings of masters, it is sufRcient to say of the 
fîndings of the last master that not a particle of oral or other évidence 
was introduced before him. He simply took the printed and written 
pages of the old record just as now before us. In the foregoing opin- 
ion it is said : 

"Furthermore, the court cannot shut Its eyes to the well-established rule 
that, 'so far as it dépends upon conflicting testimony, or upon the credlbility 
of wltnesses, or so far as there is any testimony consistent with the flndlng, 
it [the master's report] must be treated as unassailable.' " 

The rule in the opinion above quoted was taken from Davis v. 
Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289. The référ- 
ence to the master in that case was by consent of the parties, instead 
of being made by the court under the ordinary chancery practice. Be- 
cause of that fact the Suprême Court applied the doctrine of Kimberly 
v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764. That this is 
so appears from the next succeeding sentence in the report from which 
the quotation was taken. The Suprême Court said f urther : 

"As the référence in tliis case was by consent to flnd tlie facts, we think the 
rule in Kimberly v. Arms applies, and as there is nothing to show that the 
findings of fact were unsupportëd by the évidence, we think they must be 
treated as conclusive." 

Of course, that is not the case hère; the référence was under the 
gênerai practice, to which a far différent rule of presumption applies, 
The doctrine of Kimberly v. Arms is well known in fédéral practice. 
As stated by Mr. Ju.stice Field, it is : 

"A master in chancery is an offlcer appointed by the court to assist It in 
varions proceedings incidental to the progress of a cause before it, and is 
usually employed to take and state accounts, to take and report testimony, and 
to perform such duties as require computation of interest, the value of an- 
nuities, the anjioijnt of damages in particular cases, the auditing and ascer- 
taining of liens upon property involved, and similar services. The informa- 
tion which he may communicate by his findings in such cases, upon the évi- 
dence presented to him, is merely advisory to the court, which it may accept 
and act upon, or disregard, in whole or in part, according to its own judg- 
ment as to the weight of the évidence. • * » But when the parties con- 
sent to the référence of a case to a master or other officer to hear and décide 
ail the issues therein, and report his findings, both of fact and of law, and 
such référence is entered as a rule of the court, the master is clothed with 
very différent powers from those which he exercises upon ordinary références, 
wlthout such consent, and his déterminations are not subject to be set aside 
and disregarded at the mère discrétion of the court." 
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This court hashad occasion topass upon the doctrine of Kimberly 
V. Arms and Pavis v. Êchwartz anumber of times, and to point out the 
conditions, to whiçh it does or does not apply, and I think we should 
observe them.here. To surrender the trial of a case to a master and 
to treat his rep.o,rt as unassailableapproaches an abdication of judicial 
functions. The results, so far as a review is concerned, are similar to 
those of the trial of an action at law by a District Court without a 
jury. Neither can be donc without the expressed consent of the parties. 
In Mastin V. Noble, 157 Fed. 506, 85 C. C. A. 98, Judge:Adams, speak- 
ing for this, court, said: 

"Tlie référence to the spécial master t6 flnd the f nets and conclusions of 
law was. not made by consent of tlie parties. Accordingly his report is not 
çlothed witli that presumi)tion in its favor wliich attends reports made on 
référence by consent. The trial court eould not of Its own motion abdicate 
its propér fùnetion or delegate it •fa any other person. The report therefore, 
could be treated, as therecord elearly shows the Circuit Court did treat it, 
as advisoijy only." 

In Guarantee Gold Bond, etc., Co. v. Edwards, 164 Fed. 809, 90 C. 
C. A. 585, Judg'è Sanborn said for thé court: 

"The next contention Is that, since the case was referred to the mastor l)y 
consent, and since his tinding that the deed was not procured frandulently, 
and \yas not intended as a mortgage, was fonnded iipon conflicting évidence, it 
vvas unassailable, and the courts below errod in reverslng it under the décision 
in- Kimberly v. Arms, 129 U. S. 512, 510, 524, î) Sup. Ot. 3-55, 32 L. Ed. 
764, and Davis v. Schwartz, 155 U. S. 6:51. 633, 637. 15 Sup. Ct. 237, .10 L. 
Ed. 289. But in those and similar cases, where the ruie hère invoked iwevailed 
the parties consented to the références to the masters, while in this case tlie 
référence was made by a gênerai order bèfore the suit was commenccd, without 
the knowledge or consent of any one conuected with it. The fact that the 
parties to this suit proceeded with the prosecutiou of it under this gênerai or- 
der without objection was not a request for or a consent to the order; it was 
notliing but a compliance with it, and the case does not fall undor the rule 
applicable to cases of consent." 

In International Harvester Co. v. Carlson, 217 Fed. 736, 133 C. C. 
A. 430 (a bankruptcy case), Judge Amidon said for the court: 

"Such a référence, hoWever, is not by consent, and tlie report of the référée 
can be treated as advisory only"— citing Kimberly v. Arms and Davis v. 
Schwartz. 

See, also, Babcock v. De Mott, 160 Fed. 882, 88 C. C. A. 64, 67. 

Were this not enou.gh, référence might be made to Denvef v. Denver 
Union Water Co., 246 U. S. 178, 38 Sup., Ct. 278, 62 L.-Ëd. 649. Jus- 
tice Pitney said : 

"In our opinion, the District Court erred in declining tb"pass upon thf. 
questions raised by the exceptions. Although no opinion' was flled, the ruiing 
appears to hâve been based upon the theory that, becanse the order of référ- 
ence was made by consent of parties, the conclusions of the' master were not 
open to question. Kimberly v. Arms, 129 TJ. S. 512, 524, and Davis v. 
Schwartz, 155 U. S. 631, 633, 636, are cited in support, but they are dls- 
tinguishable. In the former case, the référence, made by consent of the 
parties, authorlzed the master to hear the évidence and décide ail the Is.'îués 
between them, and it was because of thià that the court held the flndings 
were not merely advisory, as in the ordinary case, but were to be takén as 
presumptively correct," etc. 
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He then added'that the order of refei-ence to which the parties coit- 
sented showed that the master's report was for the "advisemént of the 
court." In the case at bar the trial court has twice expressed in de- 
cided terms its dissatisfaction with the reports of the masters (second 
and third références), and it would be somewhàt extraordinary to find 
that, having- sent the case to them for its advisemént, it had constituted 
subordinate tribunals whose reports "must be treated as unassailable." 
Generally speaking", such références, whether to spécial masters, audi- 
tors, examiners, or commissioners, are merely as aids to-jthe judges 
who appoint them (Ex parte PetersonV:253 Ui S. 3G0, 40 Sup. -Ct. 543, 
64 L. Ed. 919), and their actions are subject to their supervision and 
must be acceptable. (The new equity rules require such références to 
be the exception, not the custom.) It is true that a degreè of verity 
is generally accorded the report of a niaster, but it is like any other 
status brouj2:ht into being by a court, and subject to its confirmation or 
rejection. It is accorded when the master has heard the évidence him- 
self, and particularly when the testimonyis oral, but not when he has 
failed to observe the purpose of the référence, ' or appears to hâve 
ignored légal principles. When the confirmation of his report by the 
trial court is given, a very strong presumption arises on appéal. 

Tilghman v.' Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664, 
cited in the foregoing opinion, is not an authority for the rule there 
quoted. The référence was an ordinary one, the évidence, including 
oral testimony, was heard by the master, and his report was confirmed 
by the trial court. Even so, the Suprême Court, upon an extended con- 
sidération of the évidence, rejected the master's conclusion upon a. 
branch of the Case, saying: 

"Much of the te.stiniony on wliiith he elùefly relies was in the record upon 
wliicli the case liad bcen previously lieard before this court, * » » of 
whicli the court then ssiid: 'We hâve examined the évidence on fhis point, and 
are satisfied that it i>hows the objection to be unfounded.' " 

This excerpt is rather pertinent to the case at bar. Part of the évi- 
dence before the last master was before this court on the first appeal, 
when the character of plaintiff's patent claim and of defendant's addi- 
tions were discussed, and ail of it in the record on the second appeal, 
when we decided that the hearing contemplated had not been given 
by the first master on the second référence and definitely expres.sed- our 
view upon the évidence aft'ecting the Layman schedule. 

Adamson V. Gilliland, 242 U. S. 350, 37 Sup. Ct. 169, 61 L. Ed. 356. 
also cited in the foregoing opinion, was a case of a finding of fact by 
a District Judge upon oral testimony of witnesses before him. It is 
true that Justice Holmes cites Davis v. Schwartz as authority for the 
doctrine of unassailability of a finding so made, but it was probably 
inadvertent, as Davis v. Schwartz was a référence by consent of par- 
ties as pointed out by Justice Pitney in the later case (246 U. S. 178, 
38 Sup. Ct. 278, 62 L. Ed. 649), in which the doctrine in question is 
discussed and distinguished. 

A number of reasons are recited for imposing the twofold burden of 
proof (as to the number of infringing transforrners and profits) upon 
the défendant. But, as I hâve said, the reasons are not stated distrib- 
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utively, and some appear without relation to both subjects jointly. It 

ts said first: 

"The infringing élément in the transformers was hidden from view by the 
métal casing," etc. "The métal casing was part of the transformer, and was 
tirmly and permanently fastened in place in the manufacturing process." 

It is true that the transformer proper was intended to be submerged 
in oil in a métal container with a top, but I can find no warrant in the 
record for the statement that the casing was permanently fastened in 
place in the manufacturing process. On the contrary, the tops of the 
cases were easily removable; and it was the custom to sell hangers by 
means of which the transformers could be easily lifted from the oil 
for repairs to the windings, etc. It was important that this be so. The 
photographs prqduced by défendant of a number of transformers sold 
throughout the country during the accounting period to show that the)' 
were without core spaces, and the testimony regarding them, indicated 
no difficulty in the particular mentioned. Moreover, I hâve never heard 
the reason relied on assigned as one for transferring from a plaintiff 
to a défendant the burden of proof as to the number of infringing 
machines sold. There were methods open to the plaintiff of deter- 
mining which of defendant's transformers infringed, and there is évi- 
dence in the record, much of it, direct and positive, that thousands of 
transformers included in the recovery indicated did not hâve the in- 
fringing device. 

Second. It is said that — 

"During the time of infringement, 1896 to 1902, the plaintiff had no access 
to the factory of the défendant or the books or records of the défendant, and 
after infringing and up to the time of taking testimony in this case, plaintiff 
had no knowledge of defendant's business except as dlsclosed in the infringing 
litigation. So that the number of infringing transformers mannfactured and 
sold, and the cost, selling priée, and profits were known only to the défendant." 

As a ground for imposing upon the défendant the burden of proof, 
either as to the number of infringing transformers or as to the profits 
made from them (I am not now speeiking of the apportionment rule 
announced by the Suprême Court), I will allow the above quotation to 
speak for itself. 

Third. The books and records of défendant did not disclose how 
many infringing transformers were sold or the profits made from those 
sold, or from any élément included in them. As to this I will say there 
was much proof as to the number, sizes, and kinds of transformers 
which did not infringe, and there was proof as to the profits made. 

Fourth. Destruction of records. It is true that some records were 
destroyed, probably in 1910; but it is not intimated that it was donc in 
view of this litigation, and if it were so intimated there is no basis for 
it. It had been the custom in defendant's engineering department to 
make advance estimâtes of the cost of labor and material going into 
transformers. Some of those estimâtes were in the shape of a chart 
with an ascending curve. In those days the estimâtes were used in 
rciaking up periodical inventories of manufactured stock on hand. Both 
the advance estimâtes and the inventories are referred to in the fore- 
going opinion. The former were destroyed as being useless when a 
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new and more accurate cost niethod was adopted. It is commun knowl- 
edge that in the past 20 years or so there has been a great development 
in cost ascertainment in factories and the allocation of cost to items 
of product. It has been graduai, and as new methods were adopted 
old ones were naturally discarded. 

It was claimed by defendant's witnesses that the engineer's estimâtes 
of costs were generally too low and were of little practical value, The 
évidence shows the inventories themselves were not destroyed, but nei- 
ther side called for their production. But, however this may be, it is 
not seriously contended that the advance estimâtes of cost that were 
destroyed had any bearing upon the question whether the transform- 
ers to which they related infringed or did not infringe. Two of tho.se 
estimâtes which survived, and which were produced in évidence by 
former employés of défendant, but then in the service of the plaintiff, 
threw no Hght upon the question of infringement. This matter may 
hâve a bearing on the question of profits, but so far as that matter is 
concerned a measure was easily fcund in the évidence that was avail- 
able, and it was applied. As to the finding of profits made it is cer- 
tain that the défendant secured no advantage through the absence of 
the engineer's advanced estimâtes of cOst or otherwise. 

The above are the reasons, so far as I can gather them from the 
opinion, for putting upon the défendant the burden of proving which 
of ail the transformers made by it during the accounting period did not 
infringe. 

It is said that défendant had notice of the claim of infringement as 
early as 1897, and continued "from that time until July 2, 1902" (No- 
vember 14, 1901 ?). Any inference from this that défendant knowingly 
and willfuUy persisted in the infringement of particular claim 4 of this 
particular patent is erroneous. It is true that on July 13, 1897, notice 
of infringement was served upon défendant; but the notice covered 
26 différent patents, which doubtless contained many times that num- 
ber of claims. While such a notice might be sufficient for the pui-pose 
of the statute, it is not regarded as making the person to whom it is 
sent an intentional, willful infringer for pimitive Visitation. 

In conclusion: I think that the plaintiff is entitled to a substantial 
recovery in this case. On the other hand, I think the défendant is 
entitled to hâve a real trial of its case and a real hearing before a 
master, who will accord it the just considération that it has not so far 
received. No record is too voluminous or trouble too great for that 
end. I think the decree now before us should be vacated, and the 
cause sent back to the trial court for référence to such a master, so that 
when it again cornes before court it will come with such presumptions 
as are proper to be given. Also in the interest of consistency in the 
opinions and conclusions of this court, especially in the same case on 
différent appeals, I earnestly protest against the foregoing opinion. 
The observance of that consistency has hitherto been scrupulously giv- 
en by the members of this court, but hère the prior judgment of this 
court upon the quality of the évidence brought into the record at the 
second référence, expressed by judges who presumably gave it their 
careful, painstaking considération, is not only waved aside for one 
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reason or another, but also subordinated to the findings of masters 
which were successively disapproved by the trial court. And in doing 
this there bas beén no tempering of expression. What was once in this 
case regarded as "substantial évidence" is called "guesswork." It is 
as thoLiirh the case had never been hère before. 



TOLEDO SCALE CO. v. COMPUTING SCALE CO. 

(Circuit Court of Appeals, Scventli Circuit. Marcli 25, 1922.) 

No. 2784. 

1. Courts ©=3384 — Questions Involving décisions on fact» requiring détermination 

of entire record not certified to the Suprême Court. 

Wliere the situntioii is siicli that it would be proper to eertify questions 
to the Suprême Court, but the détermination of the questions requires 
a flnding of faets, the détermination of which by the Suprême Court would 
require a transmission of the entire record, the questions will not be cer- 
tified, but the Circuit Court of Appeals wlU render its décision, which, if 
wrong, can be corrected by tlie Suprême Court on certiorari. 

2. Courts €=526— Injunctibfi by Circuit Court ot Appeals of proceedings In Dis- 

trict Court of another circuit Is collatéral attack. 

An injunction rendered by the Circuit Court of Appeals to restraln 
further proceedings by the parties to a suit before it in the District Court 
of another circuit, which had en.loined the enforcement of a decree affirm- 
«d by the Circuit Court of Appeals, is a collatéral attaclt on the decree 
of the District Court of the other circuit, which cannot be maintained, if 
the District Court hfid jurisdiction. 

3. Appeal and error <S=>I202— Only Circuit Court of Appeals, afnrming decree, can 

entertain bill of review. 

The only court having jurisdiction to entertain a bill of review or péti- 
tion for rehearing, after afflrmance of a decree, is the Circuit Court of 
Appetils which afiirmed the decree. 
4v Judgment <s=»720— Parties having favorable Judgment cannot be compelled to 
reiitigate in another court. 

A party wlio bas obtained a final décision in his favor cannot be com- 
pelled to permit hls adversary to relltigate the same matters In another 
court. 
5. Appeal and error (S=>456 — Appellate. court has exclusive Jurisdiction over ail 
ancillary questions. 

A Circuit. Court of Appeals, before which a final decree was pending 
for détermination, has exclusive jurisdiction, not only of the questions 
presented on tlie record transnjitted by the trial court, but also of ail an- 
. clllarj' questions, presented by independent évidence and bearing on the 
correctuess and justice of the mandate to be entered. 
JS: Judgment €=3443(3)— Only "extrinsic fraud" supports Independent bill at- 
tacking decree. 

It is only extrinsic fraud, which is the fraudulent conduct of the success- 
ful party practiced outside of an actual adversary trial, and practiced 
directly and affirmatively on the defeated party or his agents, attorneys, 
or witnesse.s, whereby such party was prevented from presenting fuUy and 
fiiirly his side of the case, that furnishes a basis for an independent bill 
restraining the enforcement Of a decree, which bill may be entertained by 
auy court. State or fédéral, having jurlsdletlon of the parties, regardless of 
the court which rendered the decree. , 

[Ed. Note. — For other définitions, seeWords and Phrases, Second Séries, 
. Extrinsic or Collatéral Fraud.] 

$=AFor othsr cases aee same toplc & KEY-NUMBER In kll Key-Numbered DlçesU t iDdezM 
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7. Judgment .©3=407 (2)— Only remedy for "intrinsic fraud" is by appeal to court 

which determined issues. 

The only remedy for "intriiisio fraud"— tbat is, fraudulent conduct of 
the siK-cessful piU'ty. prarticed dui'inf;; tlie course of an advevsàry trial, 
and wlikli had no efCect directly and atlirmatively to mislead the deféated 
imrty, to lus injnry, after lie announoed lie was ready to proeeed with the 
trial — is by application to the court having jurisdiction of the issues, and 
au independent V)ill to enjoin enforcement of the decree cannot be main- 
tained for such fraud. 

8. Judgment «=443(3)— Fraud alleged in independent suit to enioin enforcement 

of Infringement decree held intrinsic. 

Allégations, in an independent hill in another circuit to enjoiu Ihe en- 
forcement of a decree for hifrinjtcinent of a patent, that the cômplainant 
had purchased in the niarUet practically ail oi the prior devices which 
anticipated its patent, and, thou^h it had knowledge its patents were 
lendered invalid l)y sueh anticipation, it concealed that knowledge from 
défendant, and thereliy secured a decree of infringement, to which it was 
not entitled, shows only intiinslc fraud. which does not .support an inde- 
pendent bill to enjoin the enforcement of the decree. 

9. Patents <&=3324(6)— Decree establlshing validity of patent and infringement, 

and remanding for an accounting, is only quasi final. 

In a suit for infringement of a iiatent, a decree rendered by the Dis- 
trict Court, and afflrmed on appeal, flnding the patent valld and infrïnged, 
and repiandlng the cause for an accounting, was not a final decree, but 
only a quasi final décision, which, if nothiug occurrtjd to prevent, vfould 
in due course be carried into the final decree. 

10. Equjty c=3447(4)— Défendant not entitled to review on ground of fraud of 
which he hàd information before decree became final. 

Where défendant in a suit for infringement, in support of Us pétition 
for rehearing on the question of the validity of the patent, submitted an 
affidavit by the son of the Inventor of a prior device, showing that the 
cômplainant had bought up in the market ail the prior deviceg which had 
bcen sold commercially, in connection with litigation agaiçist another de- 
fendant for Infringement of the same patent, it is apparent that at that 
time the défendant had knowledge of facts which, if diligently investi- 
gated, "would hâve disclosed the fraud of cômplainant in acquiring and 
concealing the prior devices which anticipated its patent, so that défend- 
ant is not entitled to maintain a bill of review beoause of sueh fraud. 

1 1. Appeal and error <S=3l236— Sureties on supersedeas bond are parties subject to 
the Jurisdiction. 

Surettes make themselves parties to the cause by signing the super- 
sedeas bonds as suretles, and become subject to the same jurisdiction that 
controls their principal. 

In Equity. Suit by the Computing' Scale Company against the To- 
lède Scale Company. On pétition to the Circuit Court of Appeals by 
cômplainant to enforce a final decree previously rendered against de- 
fendant and affirmed by the Circuit Court of Appeals. Pétition- 
granted. 

vSee, also, 208 Fed. 410; 279 Fed. 648. Certiorari granted 257 U. 
S. , 42 Sup. Ct. 585, 66 L. Ed. . 

John M. Zane, of Chicago, 111., for petitioner. 

Horace Kent Tenney, of Chicago, 111., and George D. Welles, of 
Toledo, Ohio, for respondent. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

©:=3For other cases see same topic ê KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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BAKER, Circuit Judge. Computing Company's patent was grant- 
ed in 1895 and expired in 1912. Toledo Company's infringement be- 
gan in 1906 and continued throughout the life of the patent. Suit was 
begun in a District Court in Ohio in 1906 and Toledo Company an- 
svvered that the patent was void by reason of prior patents and prior 
public use. In 1910 the présent suit was instituted, and as a condition 
for extending time for taking évidence the court below required Com- 
puting Company to dismiss its Ohio suit. In answering the bill in 
this suit Toledo Company averred anticipation by reason of earlicr 
patents, among them patent 106,869 granted to William H. Phinney in 
1870, and fui-ther averred anticipation by reason of prior public use 
and sak "by various persons at varions places within the United States, 
and among others at Pawtucket, R. I., by William H. Phinney, then 
and now, as défendant is informed and believes, residing at said Paw- 
tucket." Additional instances of alleged prior use and sale were also 
set forth. 

So far as the validity of the patent was concemed Computing Com- 
pany pleaded a good case by setting forth its grant from the govem- 
ment; and thereupon Toledo Company was obliged to plead one or 
more of the affirmative défenses permitted by statute. So far as meet- 
ing its duty to go forward with proofs was concerned, Computing 
Company made a good prima facie case by introducing the patent and 
proving Toledo Company's infringement. Toledo Company introduced 
many prior patents and a large aniount of évidence relating to alleged 
prior uses and sales, but none relating to the alleged prior use and sale 
by Phinney at Pawtucket. By its decree of June, 1912, sustaining va- 
lidity and finding infringement, the court below necessarîly decided 
that Phinney had neither used nor sold anything that could impair the 
patent. 

In April, 1913, this court affirmed the decree of validity and infringe- 
ment. 208 Fed. 410. Prior to the argument Toledo Company moved 
to hâve the cause remanded to the court below, with the direction to 
open the decree and receive newiy discovered évidence relating to the 
alleged prior use by Phinney. This motion was overruled. In May. 
1913, before our mandate had gone to the court below, Toledo Com- 
pany filed another motion to the same end, referring to accompanying 
affidavits and exhibits for the facts that would require this court, in 
the interests of justice, to annul its affirmance of validity and infringe- 
ment and direct the lower court to receive the new évidence and in the 
light thereof to décide afresh the issue of validity. This motion was 
also overruled. 

During the accounting before the master Toledo Company took dép- 
ositions concerning Phinney's commercial practice, filed them together 
with identified Phinney exhibits, and, insisting that the decree of va- 
lidity was not in any sensé determinative of that issue, contended that 
the new évidence entitled it to prevail on the issue of validity. The 
master, and likewise the court below on exceptions to the master's re- 
port, ruled that they had no authority.to départ from this court's man- 
date which they were engaged in executing. 

On appeal from the accounting decree (279 Fed. 648), Toledo Com- 
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pany again presented to this court its contentions respecting the Phin- 
ney testimony and exhibits. We ruled that the decree of validity and 
iiifringement was so far final in its essence as to preclude the court 
below and this court from deciding the issue of validity anew unless 
that decree should first be opened. Treating the matter as a pétition in 
the nature of a hill of review, we held that the showing on its face dis- 
closed a lack of reasonable diligence and no sufficient excuse for that 
lack. 

After afïirming the accounting decree in October, 1921, this court, 
on Toledo Company's motion, entered an order staying the issuance of 
the mandate pending the décision of the Suprême Court on pétition 
for writ of certiorari. By virtue of that order the cause is still pend- 
ing in this court. 

On January 9, 1922, the Suprême Court denied the pétition for 

writ of certiorari. 257 U. S. 657, 42 Sup. Ct. 184, 66 L,. Ed. . On 

the same day Toledo Company filed a bill in the District Court of the 
United States for the Northern District of Ohio, Western Division, to 
enjoin Computing Company from taking any steps to enforce the de- 
cree of the court below as afifirmed by this court, and that court on the 
same day issued a restraining order. On February 10, 1922, Comput- 
ing Company filed in this court its pétition for a rule (and on the 
same day the rule was issued) upon Toledo Company to show cause 
why it should not be enjoined from maintaining the bill in Ohio and 
why it and its sureties on supersedeas bonds should not be ordered to 
pay the decree. On February 13, 1922, the Ohio court issued a pre- 
liminary injunction. 

In its pétition Computing Company avers the proceedings in this 
court and in the court below as above narrated and also the bill and 
proceedings in the Ohio court. In its response Toledo Company sets 
up the Ohio bill and the proceedings thereon; and the Ohio bill itself 
exhibits the prior proceedings in this circuit. 

As grounds for claimihg that Computing Company shouM be en- 
joined from collecting the accounting decree, the Ohio bill alleged: 

(1) Since 1901 Computing Company has endeavored to monopolize 
the Computing scale business, and formed a conspiracy to which its 
oflicers and agents were parties to drive Toledo Company out of busi- 
ness. 

(2) In 1902 and some subséquent years Computing Company built 
and sold a dishonest scale. Toledo Company exposed the fraud in 
public circulars. Computing Company unsuccessfully sought to en- 
join the distribution of the circulars. This increased Computing Com- 
pany's malicious hatred. 

(3) Between 1902 and 1905 Toledo Company built a so-called "fan" 
scale. Computing Company brought suits for inf ringements of its pat- 
ents (other than the patent hère in suit) and finally dismissed them 
without trial. 

(4) In 1901 Computing Company brought suit in the Eastern Dis- 
trict of Pennsylvania to enjoin Fédéral Company from infringing this 
patent. Fédéral Company took dépositions relating to the Phinney 
commercial practice and introduced three Phinney scales in évidence. 
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By Stipulation eacb side retained possession of its own proofs and 
exhibits. The Phinney exhibits were later turned over by Fédéral 
Company's counsel to Computing Company's counsel who had theni in 
possession until aftef the court below in this suit had tried and de- 
cided the issue of validity. l'inally the Fédéral case was dismissed 
because, as Toledo Company allèges, Computing Company was ad- 
vised by its then counsel that the Phinney practice was a dangerous 
défense and would probably defeat the suit. 

(5) Similar prior suits against Randall in the Eastern District of 
Pennsylvania and against Standard Company in the Eastern District 
of Wisconsin were dismissed after similar évidence of the Phinney 
practice was brought forward by the défendants. 

(6) After 1906 and before the court below decided the issue of 
vahdity Computing Company secretly purchased and took into its pos- 
session ail the Phinney sçales it could get, being ail of the twenty scales 
Phiimey ever made except one or two then in the hands of users, and 
except those in possession or control of défendants in the Fédéral, 
Randall, and Standard suits. Such purchases were made by Comput- 
ing Company "in pursuance of said conspiracy," "secretly," and 
"fraudulently," for the purpose of preventing Toledo Company and 
the court below and this court from learning of the Phinney commer- 
cial practice* 

(7) Toledo Company made diligent investigations to find the Phin- 
ney commercial practice and Computing Company's fraudulent sup- 
pression of évidence thereof (but never went to Pawtucket until after 
the trial in June, 1912). While Toledo Company has had knowledge 
of the Phinney commercial practice since 1912, it had no knowledge 
of Computing Company's fraudulent suppression of évidence thereof 
until December 20, 1921, which was after the affirmance of the ac- 
counting decree. And so Toledo Company has never had the oppor- 
tunity to présent to any court the true facts with respect to the Phin- 
ney sale" and use, and has had no hearing on Computing Company's 
fraudulent conduct. 

[1] From the foregoing synopsis of Computing Company's péti- 
tion and Toledo Company's response it is évident that a conflict of 
jurisdiction is involved. Of course the District Court in Ohio would 
not enjoin Computing Company from proceeding in this court and 
the court below to enforce the accounting decree, unless that court felt 
constrained by the rules of law and equity to exercise such a juris- 
diction. And likewise this court would not entertain the présent pé- 
tition and response, if it did not believe that the duty so to do was 
inevitably cast upon it. In this situation the course, if open, that 
would seem most consonant with our respect for the District Court 
in Ohio would be for us to certify the question to the Suprême Court. 
But inasmuch as we deem that the ultimate question cannot be an- 
swered without considering and weighing the recorded facts in the two 
courts, and inasmuch as that would require the transmission to the 
Suprême Court of the entire record, we find that the above suggested 
course is not available. Graver v. Faurot, 162 U. S. 435, 16 Sup. Ct. 
799, 40 L. Ed. 1030. If, however, our answer is wrong, the question 
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can be presented to the Suprême Court by pétition for writ of cer- 
tiorari. 

|2] In taking up the question we will endeavor to bear in mind 
. throughout that the Ohiq bill is not before us on demurrer, nor is the 
temporary injunction hère on appeal. AVe hâve no jurisdictioh to 
entertain a direct attack. Unless Computing Company's pétition can 
prevail over Toledo Company's response as a collatéral attack, ou'r 
duty would be to dismiss Computing Company's pétition for warlt of 
jurisdiction. 

If the Ohio record, which fully embodies our record, demoilstrates 
that the material issues there tendered were within the exclusive jii- 
risdiction of this court, it seems to us that Computing Company's col- 
latéral attack should be adjudged successful. 

[3] If the Ohio record discloses only a bill of review or a pétition 
in the nature of a bill of review (National Brake Co. v. Christenserl, 
254 U. S. 425, 41 Sup. Ct. 154, 65 L. Ed. 341), or a pétition for rehear- 

ing (Simmons Co. v. Crier Bros. Co., 258 U. S. , 42 Sup. Ct. 196, 

66 L. Ed. , February 27, 1922), then this is the only court with 

proper warrant now to consider the question. 

[4] True, Computing Company might stand on its answer in the 
Ohio court that the matter there tendered by Toledo Company had 
been finally adjudicated in this court or was pending within this court's 
exclusive jurisdiction. But a party who has a final décision in his 
favor is not compelled to permit his adversary to relitigate the same 
matters in another court. Kessler v. Eldred, 206 U. S. 285, 27 Sup. 
Ct. 611, 51 L. Ed. 1065; Suprême Tribe of Ben Hur v. Cauble, 255 
U. S. 356, 41 Sup. Ct. 338, 65 L. Ed. 673 (in pursuance of which déci- 
sion the District Court on the ancillary bill enjoined the défendants 
therein from maintaining in the state courts their suits in which the 
State courts had jurisdiction of the parties and a gênerai jurisdiction 
of the subject-matter). 

[5] Cases last above cited involved ancillary proceedings in Dis- 
trict Courts. But if the final decree had been removed to and was pend- 
ing in a Court of Appeal s, that court would bave not only exclusive 
jurisdiction of the questions presented on the record transmitted by 
the trial court, but also exclusive jurisdiction of ancillary questions 
presented by independent évidence and bearing on the correctness and 
justice of the mandate to be entered. Has the issue decided by the 
trial court now become moot? Has the appellant so availed himself of 
the decree as to require the dismissal of his appeal? Has new évi- 
dence bearing on the issue been discovered, on account of which equity 
demands that the decree be opened and a new trial had on évidence 
including the new? Is the appellant privy to an adjudication in an- 
other court which should bar the appeal ? Hart Steel Co. v. Railroad 
Supply Co., 224 U. S. 294, 37 Sup. Ct. 506, 61 h. Ed. 1148, and 
National Brake Co. v. Christensen, 254 U. S. 425, 41 Sup. Ct. 154, 
65 E. Ed. 341, are illustrative of the ancillary appellate jurisdiction. 

If Computing Company's pétition is in fact "ancillary to the orig- 
inal jurisdiction invoked," then the présent proceeding is "still in its 
essence and nature a suit involving the validity of a patent." National 
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Brake Co. v. Christensen, 254 U. S. 425, 433, 41 Sup. Ct. 154, 157 
(65 L. Ed. 341). 

On the other hand, if Computing Company 's pétition is not ancillary 
to our original jurisdiction, and i£ Toledo Company's proceeding 
in the District Court in Ohio is in fact an original and independent bill 
to annul a decree in the hands o£ Computing Company on account of 
extrinsic fraud in its procurement, then we agrée with the Ohio court 
that it has a jurisdiction which we must respect. ■ 

At the argument the uhimate contention of Toledo Company's coun- 
sel was that Toledo Company had never had an opportunity to pré- 
sent to any court the true facts with respect to the Phinney prior com- 
mercial practice; that Toledo Company had neyer had a hearing on 
Computing Company's fraudulent. conduct; that Toledo Company 
was therefpre entitled to hâve the District Court in Ohio décide wheth- 
er Computing Company's conduct was fraudulent, and, if so found, 
then to proceed to décide whether Computing Company's patent was 
void in view of the prior art including the Phinney. practice. There- 
uponwe inquired of counsel whether the fraud ail eged in the Ohio 
bill afïorded no way for Toledo Company to avoid payment of the 
aecounting decree except by securing an adjudication that the patent 
was void in view of the Phinney practice ; and counsel answered that 
such was the only way. Now it happens that the District Court in 
Ohio has gênerai jurisdiction to décide the issue of the validity of a 
patent. But if counsel's notion of what really constitutes an original 
and independent bill is correct, then any state court having gênerai 
jurisdiction in equity would hâve equal authority to entertain the bill, 
find fraud in the procurement of the original decree of validity, and 
then finally adjudge invalidity. Similarly a state court, on a bill al- 
leging fraud in the procurement of an adjudication of bankruptcy, 
might adjudge that \he. défendant in the fédéral court was not a bank- 
rupt. Thus would be created a right of removal of causes in reverse. 

[B] .It is only extrinsic fraud that furnishes a basis for the inde- 
pendent bill. And since such an independent bill is cognizable by any 
court of equity, state or fédéral, extrinsic fraud must be fraud of such 
a character as to enable the secondary court (a state court, for ex- 
amplej to annul the decree of the primary court (a fédéral court, for 
example) without trying the original case which might be of exclusively 
fédéral cognizance. As illustrative of extrinsic fraud the simplest case 
that occurs to us is this : A. sues B. in a fédéral court for infringement 
of a patent. A. procures the marshal to serve X. and to return that 
he has servedB. X. appears and a trial results in a' decree of infringe- 
ment and damages against B. B. first learns of the fraud when the 
marshal levies on his property. B. thereupon files his independent 
bill against A. in a state court. On proof of the facts the state court 
annuls the fédéral decree by enjoining A. from taking any steps to en- 
force it. Hère the fraud was extrinsic to any trial of the patent suit 
between A. and B. ; the fraud constituted the entire baSis of the state 
court's decree ; the state court did not try vahdity or infringement 
or damages ; À. was left in possession of his original cause of action ; 
and if A, fails in a new infringement suit against B. on account of loss 
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of important évidence in the meantime or because B. has in fact a good 
défense, he has only himself to blâme. 

Extrême cases frequently afford the clearest exposition of a prin- 
ciple. As the facts approach the border Une, dififîculties and contrarie- 
ties of opinion may arise conceming the application, but the principle 
as such remains unaltered. 

Dowagiac Mfg. Co. v. McSherry Mfg. Co., 155 Fed. 524, 84 C. C. 
A. 38 (6th C. C. A.), Graver v. Faurot, 76 Fed. 257, 22 C. C. A. 156 
(7th C. C. A.), and Chicago, etc., Ry. Co. v. Callicotte, 267 Fed. 799, 
16 A. L. R. 386 (8th C. C. A.), ail were cases in which on the respec- 
tive States of facts the courts found extrinsic fraud as distinguished 
from intrinsic fraud. 

[7] A true définition of intrinsic fraud should demonstrate what 
extrinsic fraud is not, and should draw the line of démarcation be- 
tween the tvifO. United vStates v. Throckmorton, 98 U. S. 61, 25 L. 
Ed. 93, is in our judgment the authoritative précèdent which we must 
follow. We fînd nothing in Barrow v. Hunton, 99 U. S. 80, 25 E. Ed. 
407, Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 619, 28 E. Ed. 
547, Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 E. Ed. 
870, and Wells Fargo & Co. v. Taylor, 254 U. S. 175, 41 Sup. Ct. 
93, 65 E. Ed. 205, to indicate any intention of the Suprême Court to 
départ from the principles and définitions in the Throckmorton Case. 

From that case we deduce that intrinsic fraud is any fraudulent 
conduct of the successful party which was practiced during the course 
of an actual adversary trial of the issues joined and which had no 
eflfect dîrectly and afïirmatively to mislead the defeated party to his 
in jury after he announced that he was ready to proceed with the trial. 
If during an actual adversary trial the successful party uses forged 
instruments, or periured testimony, or fails to introduce witnesses of 
whom he has knowledge and whose testimony would help his adver- 
sary and impair his own case, he is guilty of fraud ; but it is intrinsic 
fraud, for relief from which application must be made to the court 
having jurisdiction of the issues joined and tried. And that tribunal 
will of course grant prompt and adéquate relief unless the lâches or 
négligence of the applicant prevents. 

From the Throckmorton Case we also deduce that extrinsic fraud 
is any fraudulent conduct of the successful party which was practiced 
outside of an actual adversary trial (if there ever was one) and which 
was practiced directly and affirmatively on the defeated party (or his 
agents, attorneys, or witnesses) whereby he was prevented from pre- 
senting fully and fairly his side of the case. If the successful party, 
by fraud or déception practiced on his opponent, keeps him in igno- 
rance of the suit, or falsely represents that he is merely a nominal party 
against whom no relief is sought, or lulls his vigilance by a false prom- 
ise of compromise, or kidnaps his witnesses, or seduces his attorney, 
or procures an attorney without authority to represent him in çoui-t, 
he is guilty of fraud; and inasmuch as the fraud is extrinsic, that is> 
a fraud not practiced upon the trial court and the opponent during;' 
the course of an actual adversary trial of the controversy betwèen the' 
parties, any court of equity has poWer to annul the decree so obtained. 
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[8] Applying thèse principles and définitions to the recorded facts 
before us, we find: , 

Toledo Company as an affirmative défense alleged a prior sale and 
use by Phinney at Pawtucket, R, I. Issue was joined by a reply in 
déniai. When the case was called for final hearing on the issues of 
validity and infringement, both parties responded that they vvere fully 
prepared for trial. An actual adversary trial was had. It was hotly 
contested. There was a voluminous record on the merits of the pat- 
ent. On that record the court below adjudged validity and infringe- 
ment. In Toledo Çompany's Ohio bill and îts response hère, f raud 
on the part of Computing Company is alleged. Those allégations we 
accept at face value, though flatly denied by Computing Company. 
(But we pass by the adjectival, adverbial and collatéral denunçiations 
and regard only the suhstantive acts.) Before, at the time of, and 
during the trial, Computing Company by reason of the Fédéral, Ran- 
dall, and Standard suits, and by.tçason of its investigations , and pur- 
chases at Pawtucket, had full knpwledge of the alleged Phinney com^ 
mercia,! practice. Toledo Company, as Computing Company could 
see and know during the trial, had no; such knowledge. . Nevertheless 
Computing Company permitted the hearing of évidence to be closed 
without informing Toledo Company and the trial court that there were 
witnesses who could testify and exhibits.at Pawtucket andelsewhere 
(some in its own factory) which could be introduced in évidence as 
to the bearing of the old Phinney scales upon the validity of Comput- 
ing Çompany's patent, 

Such a withholding or suppression of évidence, though less iniqui- 
tous-than.the affirmative use of forged documents, false exhibits, and 
perjured testiinony, runs counter to one's sensé of idéal fair play. Our 
judicial processes hâve advanced from determining controversies by 
wager of battle until courts now endeavor to learn. the truth and to 
base their decrees thereon. If intrinsic fraud is practiced, fair play is 
satisfied by having a new and fair trial in the same court. But what 
is the truth of the controversy? Courts can judge only from the évi- 
dence before them. And if a second court may annul the decree of 
the first court because that decree is found by the second court to 
hâve ,been obtained through forged docuriients, or false pxhibits, or 
perjured testimony, or withholding or suppression of known évidence, 
then a third court may annul the second court's decree of annulment by 
like means ; and so on. Higher than any private good that could come 
from such second or subséquent decrees is the public good that was 
emphasized in the Throckmorton Case. "Interest rei publicse ut sit 
finis litium." 

That Toledo Çompany's allégations show only an intrinsic fraud is a 
conclusion that is reinforced by considering them also from the other 
point of view, namely, that of extrinsic fraud. 

Computing Company made no représentations, false or otherwise, to 
Toledo Company concerning the state of the évidence, There was 
no déception or . misleading of Toledo Company by any conduct of 
Computing Company. Between thèse parties the only contact was in 
open court from opposite sides of the counsel table. 



TOLEDO SCALE CO. V. COMPUTING SCALE CO. 497 
(281 F.) 

Computing Company's alleged fraudaient conduct in withholding 
and suppressing évidence known to it was not the proximate cause, or 
any cause, of Toledo Company's failure to introduce at the trial any 
évidence in support of its affirmative défense based on the alleged 
prier sale and use by Phinney at Pawucket. Computing Corr^p^ny 
never maneuvered Toledo Company into staying away from Paw- 
tucket. Nor procured Phinney to lie to Toledo Company about what 
he had and to refuse to show Toledo Company the scales in his pos- 
session. Nor attempted to induce the users of Phinney sçales in 
and about Pawtucket to conceal them and deny their existence. lS[or 
made it a condition of any of thé alleged purchases that the sellers 
keep silent. Nor endeavored to hâve the comparatively few compet- 
itors of thèse parties in the automatic Computing scale busiiie?s w.ith- 
hold their knovk^ledge of the prior art. Nor Bolicited the jt(dges, 
clerks, parties and counsel in the Fédéral, Randall, and Standard, suits 
to suppress the records. 

At the argument of thls matter Toledo Company properly admitted 
in open court that the exhibits which bave been in its possession since 
some time prior to May, 1913, bring out the question of materiahty of 
the alleged new évidence on the issue of validity as fuUy as wpuld 
additional samples of the same Phinney scales. So it seems quitc 
clear to us that proof of Toledo Company's single ne^y allégation of 
fact respecting diligence, namely, that it did not learn until Decem- 
ber 20, 1921, that Computing Company in 1906 began to gather up 
ail the Phinney scales that were purchasahle, does not afïect the sit- 
uation. Computing Company's alleged purchases did not prevent To- 
ledo Company from securing abundant examples of the Phinney scales 
prior to May, 1913. During Toledo Company's challenged infringe- 
ment for six years preceding the trial in June, 1912, any investiga- 
tion in and about Pawtucket and in the offices of clerkâ and counsel 
vdiere other makers of automatic Computing scales were suable on 
Computing Company's patent, would bave brought forth even more 
of the Phinney scales. , 

We believe that the pétition and response now before us fequire 
us to formulate a mandate which to our view will do justice between 
thèse parties. Although Toledo Company's response does not con- 
tain a praypr for the opening of the final accounting decree, the sub- 
ject-matter invites our attention as if a cross-petition had been fîled. 

[3] After we affirmed the decree of validity and infringement in 
April, 1913, Toledo Company in May came in with a motion in the 
nature of a bill of review on account of newly discovered évidence, 
the Phinney scales. Though the trial court's decree of validity was 
rendered upon a "final hearing" of the merits of the patent, that de- 
cree was not the final decree in the cause. And our decree of affirm- 
ance was no more final than the trial court's decree. But our "de- 
cree evidenced a quasi définitive décision which, if nothing occurred 
to prevent, would in due course be carried into the final decree." 

Simmons Co. v, Grier Bros. Co., 258 U. S. , 42 Sup. Ct. 196, 66 

L. Ed. - — . Nothing to prevent in the way of newly discovered évi- 
dence could be originated in the trial court, for that court l^ad no 
281 F. -32 



498 281 FEDKRAL EEPORTEK 

authority except to proceed with the accounting in pm'suance of our 
mandate. So no new évidence bearing on the merits of the paten| 
could prevent the decree of validity from being carried into the final 
accounting decree except on a motion or pétition in the nature of a 
bill of review presented in this court for our considération and action 
under our ancillary appellate jurisdiction. And if our decree affirm- 
ing validity was quasi définitive, was so far final that it would inev- 
itably be carried forward into the final decree on accounting, unless 
opened by us, then our action in dismissing the proposed bill of re- 
view because it showed want of equity on its face was final in the 
same sensé. Compare Embry v. Palmer, 107 U. S. 3, last paragraph 
of page 17, 2 Sup. Ct. 25, 27 L. Ed. 346. 

[10] Nevertheless Toledo Company, without calling our attention 
at any time between 1913 and 1921 to any injustice in the trial of the 
issue of validity, put into the accounting record the same facts in the 
form of dépositions that had been presented to us in 1913 by affidavits, 
and identified the same exhibits. Thus in the record on appeal from 
the accounting decree was again presented a proposed bill of review 
on account of newly discovered évidence. We held that, even if our 
order of dismissal in 1913 viras not a bar, the showing, considered as 
a pétition in the nature of a bill of review, was bad on its face, and 
again dismissed it for want of equity. In urging why our action should 
be otherwise, counsel then representing Toledo Company, not the 
counsel who filed the Ohio bill and the présent response based thereon, 
stated in their brief : 

"To refuse to consider the évidence in the présent record respecting the 
Phinney scale, as affectinj? the validity of the patent in suit, would be to 
permit the plaintiff to taUe advantage of its concealment o( essential facts 
known to it and imkiiown to the défendant or the court and its conséquent 
imposition on both." 

That this was a correct summation of the eflfect of the showing, ars 
contrasted with présent counsel's assertion that Computing Company's 
alleged fraudulent concealment of évidence was not involved, is dem- 
onstrated by an examination of the affidavits and dépositions filed in 
support of the motions to open the decree of validity. One example 
will suffice. From the 1913 affidavit of Thomas Phinney, son of the 
grantee of the Phinney patent of 1870 and successor to his father's 
business : 

"The three scales I before mentioned as having been assembled by me ont 
of parts tumed over to me by my father were sold one at a time to the same 
individual, whose identity 1 do not know. Some flfteen years ago he flrst ap- 
plied for a scale, representing to me that lie was from Connecticut, and desired 
the scale for the use of the Grocers' & Butchers' Association of Connecticut 
About a year later he appeared again and I sold him a second scale of this 
same kind. Upon this occasion I asked him if he hadn't taken the flrst 
scale up to Boston a»d used it in connection with the business of the Boston 
Computing Scale Company. He admitted that he had some connection with 
that company, but stated that he was out of It, and wanted another scale to 
use in some other connection. I sold him One and he returned again about 
a year later and I sold him a third scale. * * * I hâve recently made 
repeated efforts to locale one of the scales whieh were put in regular use at 
places of business where my father sold them, but I hâve been unable to loeate 
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a single one of them. I believ;e they were ail gathered up some ten years ago 
In connection with the same ïitigation with référence to which 1 loaned Mr. 
Howson my scale." 

Mr. Howson, so referred to, was counsel of Fédéral Company, sued 
as hereinbefore stated by Computing Company. Boston Company, so 
referred to, was Computing Company's predecessor in title and inter- 
est in the business built upon the patent in suit, which fact was made 
known to Toledo Company by évidence in this suit prior to the trial 
court's decree of June, 1912. So we believe that Phmney's testimony 
afforded a fair basis for Toledo Company's former counsel's conten- 
tion that Computing Company had gathered in ail the Phinney scales 
it could find and get possession of and had concealed and suppressed 
them as évidence. But if such is not a fair interprétation of Phinney's 
testimony, it at least shows that Toledo Company had continuously in 
its hands the thread which, if followed, would hâve led to Comput- 
ing Company's lair, which Toledo Company's présent counsel allège 
was first discovered on December 20, 1921, after the affirmance of the 
accounting decree. 

Computing Company's pétition discloses that the same contentions 
respecting the showing of newly discoviered évidence weré urged by 
Toledo Company's former counsel upon the Suprême Court in sup- 
port of the pétition for writ of certiorari, 

During the eight years between our affirmance of the decree of 
validity and our affirmance of the final decree on accounting, Toledo 
Company, with the aforesaid facts and clews in its possession, and 
without applying to this court as the only court having authority to 
grant relief for newly discovered évidence which might make an ac- 
counting unnecessary, engaged Computing Company in a prolonged 
accounting contest which involved great labor and expense. 

While Toledo Company's former counsel were urging upon the 
Suprême Court, as a sufficient excuse for lack of reasonable diHgence, 
the alleged fraudulent conduct of Computing Company in purchasing, 
concealing and suppressing some of the Phinney scales, Toledo Com- 
pany's présent counsel were engaged in preparing the Ohio bill and 
having it ready to file the moment the contentions of the former coun- 
sel were denied. 

[11] Respecting the surety companies that are made parties to 
Computing Company's pétition, they by signing the supersedeas bonds 
as sureties made themselves parties to the cause and became subject 
to the same jurisdiction that controls Toledo Company. Empire State 
M. Co. v. Hanley, 136 Fed. 99, 69 C. C. A. 87; City of Clarksdale v. 
WilHamson, 194 Fed. 412, 114 C. C. A. 374. 

On the situation presented by the pétition and response, we believe 
that equity requires the following action: 

We now receive from Computing Company the certified copy of 
the Suprême Court's order denying Toledo Company's pétition for 
writ of certiorari, and we direct the clerk to file it in this cause. 

Unless the mandate which we now formulate be stayed on Toledo 
Company's motion filed within five davs, the clerk is directed to issue 
and transmit to the court below the following mandate ; 
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(1) Enter of record our affirmànce of the final decrçe on accountîng 

(2) Enjoin T&ledo Company from furtHer maintaining ifs Ohio 
bill and from filing elsewhere any similar bill. 

(3) Enter suiiimary decree against the sureties on the supersedeas 
bonds for the amount due upon the accounting decree, induding ail 
costs in both courts, but not exceeding the penalties ôf the bonds. 

(4) Ascertain Computing Company's expansés in this matter, in- 
duding reasorial^le attomey's fées, paid or incurred since the Suprême 
Court's déniai of the pétition for writ of certiorari on January 9, 1922, 
and enter summary decree therefor against Toledo Company, but not 
against the sureties on the supersedeas bonds. 

So ordered. 



SABIN et al. y. BIERBAUM. 

(Circuit Court ot Appeals, BiRhth Circuit. April 25, 1922. Rehearing Denied 

September 20, 1022.) 

No. 5758. 

1. Principal and agent <S=>69(3)— Contract between principal and agents held 

void for fraud. 

Complainant was induced by défendants to agrée tp pureliase certain 
mlning property, tlien in ttie liaiids of the bankniptey court, for $50,000. 
Défendants bought the property for less than $42,000, the initial payment 
of $25.000 being fumished by complainant, who was thep induced by 
représentations ttiat défendants had i^en the means of securing the 
property at much less than its actual value, to sign a contract to advance 
$25,000 more for a half interest, the property to be purchased by a cor- 
poration organized by défendants and complainant to receive one-half the 
proeeeds. Défendants divided between, tbemselves $8,000 of the money re- 
ceived from complainant. Ileld, Ihat défendants were complainant's 
agents in the purchase of the property and that the contract by whieh 
they were to obtain a half interest was without considération and void 
for fraud. 

2. Trusts <@=984— Agent holds title to property of principal In trust. 

An agent, who takes title In his own name to property paid for with 
money of his principal, holds It in trust for bis principal. 

3. Principal and agent €=»69(l)— Agent oannot use relationship to détriment of 

principal. 

An agent is requlred lo wori^ and act with an eye single to the interest 
of his principal, and cannot use the relationship to his own advantage 
and the détriment of his principal. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Jacob Trieber, Judge. 

Suit in equity by Gerham H. Bieruaum against E. M. Sabin and 
others. Decree for complainant, and défendants appeal. Affirmed. 

Edward M. Sabin and L. F. Twitchell, both of Denver, Colo., for ap- 
pellants. 

Con. K. O'Byrne and Geo. Q. Richmond, both of Denver, Colo., for 
appellee. 

Before CARLAND, Circuit Judge, and YOUMANS and JOHN- 
SON, District Judges. 

^=3For otber cases see same topic & KEY-NUMBER in ail K«7-Numbered Dlgest* A Indexw 
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JOHNSON, District Judge. The parties will be referred to as they 
were designated in the court below. The plaintifî prevailed in that 
court, and in the decree entered in the cause the contract, dated No- 
vember 14, 1918, between the défendant E. M. Sabin and' the plain- 
tifif, was declared to be void, and the plaintiff was adjudged to be the 
owner of the mining property situated in Gilpin county, Colc, known 
as the property of the Fifty Gold Mines Corporation, and the défend- 
ant Sabin, who held the légal title, was directed to convey the property 
to him. It is unnecessary to mention other provisions of the decree. 

[1] In this court the défendants challenge the sufficiency of the évi- 
dence to support the decree. It is their contention that the évidence 
shows the contract of November 14th to be valid and binding upon 
the plaintiff. It is recited in the contract that the défendant Sabin 
liad purchased the property f rom the trustée in bankruptcy of the Fifty 
Oold Mines Corporation, bankrupt, on the 9th dày of October, 1918. 
In the contract he agreed to sell the plaintiff an undivided one-half in- 
terest in the property for $50,000. Payment of $25,000 is acknowledg- 
ed. The balance of $25,000 was td be paid on or before the Ist day of 
December, 1918. The contract provides that the défendant Sabin 
shall take and hold the title to the property ; that he shall convey it to 
a corporation thereafter to be organized for such price as may be agreed 
upon; that out of the first money paid by the corporation on the pur- 
chase price of the property plaintiff shall receive the sum of $52,500, 
which, it is recited, will reimburse him for the moneys contributed by 
him for expansés and working capital and paid to Sabirj for his one- 
half interest in the property. It is further provided that the défendant 
Sabin shall receive the next $50,000 paid by the corporation on the 
purchase price of the property. The balance of the purchase price paid 
by the corporation it is stipulated shall be divided equally between the 
parties to the contract. 

The real controversy between the parties at the trial was whether the 
contract of November 14th was only a modification of the original un- 
derstanding between the défendant Larson and the plaintiff, freely en- 
tered into by the plaintiff, and made upon sufificient considération, or 
whether it was not only différent from the original agreement, but was 
without considération, and evidenced an attempt on the part of the de- 
fendants to overreach and defraud the plaintiff. From the record we 
learn that the estate of the Fifty Gold Mines Corporation had been in 
the hands of the bankruptcy court since 1910. The trustée in bank- 
ruptcy had offered the property of the bankrupt for sale without suc- 
cess until October 9, 1918, when it was bought by the défendant 
Sabin. The circumstances leading up to the purchase of the property 
by him were thèse : 

The défendants Larson and Naughton had long been acquainted with 
the property, and had at various times, acting separately, attempted to 
fînd a purchaser or to organize a syndicate to buy the property. In 
1918 they joined in a common effort to that end, associating with them 
one Frank Marsh, who is not a party to the action. Later the défend- 
ant Sabin, an attorney at law, was associated in the joint venture. He 
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looked up the title of the.property and took an active part in the trans- 
actions which resulted in this litigation. 

The plaintiflf is a well-to-do farraer living in Cass county, lowa. In 
August, 1918, défendant Larson was in Idwa, promoting the sale of the 
property and attempting to organize a syndicale to purchase it. While 
there he called.upon the plaintifï at his home. The plaintiff, testifying 
of this visit, said : 

"lïe showed me the book he had that hàd pietures in it of the machinery 
and mil! ; said he was goiug to get a eompany together, and would start out 
and take q look at the property. I agreed to go along with them. He said 
the property was of big value, and that the purchase price would not exceed 
?50,000." . 

On Septemb^r 26, 1918, Larson and the; plaintiff visited the property, 
and the plaintiff testified that Larson again told him that the property 
could be bought for not to exceed $50,000, "depending on what it 
could be bought for at the court." Plaintiff in his testimony, continu- 
ing, said : 

"I thought, and so told Larson, it would be worth that; that I would go 
in and help to buy it." 

The plaintiff and Larson returned to Denver, and in the evéning 
went to the home of the défendant Naughton. The plaintiff, testifying 
of that visit, said : 

"It was said they needed ?5,000 for thè flrst payment of purchase price of 
the property whenever it was sold. I wroté oufc a eheck, payable to Father 
Naughton, for $5,000, and told them to hold it until I got back to see whethef 
the bank would honor it, and when I got back I telephoned them the bank 
would not honor it, and that it wàs not to be cashed. They told me it had to 
be cashed; because, if it was not, there would be contempt «f court. Mr. 
Larson told me this over the téléphone. Larson carpe iH) to my place in lowa 
a few days after that. He said, 'We'll hâve to get the money together, so 
that check wlll be paid.' I borrowed the money froiii my brother, and the 
check was paid. There was a meeting called in Atlantic for sorne other parties 
to come and help get the balance of the inoney ; but they did not, so I gave a 
mortgage on my homestead to get the money. First got $5,000. * * * I 
paid in ail ?50,300." 

Referring to his visit to the mine on SeptemberZôth, plaintiff testi- 
fied : 

"I knew at that time that the property was for sale by the trustée in bank- 
ruptcy. I did not go to the bankruptcy court to make auy inqulries, but knew 
it was iiï Denver. Knew the property had not then U^en sold, as that is what 
they told me ; also that there was quite an amouut of t^xes on the property, 
but they were going to get that , down to dne-haif . McNeill told mg that at 
the mine." ' . 

The witness John MçNeill, who is corroborated by his wife, testified 
that Larson and the plaintiff were at his home at felack Hawk (near the 
mine) on the 26l;h of September, and, that Larson said, in the présence 
of himself, his wife, and the pla,ititiff, that the price of the property 
would not be over $50,000. 

The défendants in their answer allège that : 
. "After the plaintifï, had made sucb examination" (referring to the visit to 
,the property on September 26tli), "he entered into a vertei agreement with 
the défendant Larson, tô the effect that, if eaid Larson and his associâtes 
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couH make a purchase of said property from the trnstep in bankruptcy, and 
would sell the saine to the plalntifC, he would take said property at and for 
the priée of $150,000, and advance as much as $50,000 as required to pay to 
sald trustée upon the purchase price from the trustée. Thereafter défend- 
ants and Marsh arranged to purchase said property from said trustée in 
bankuptcy, and under such agreement between plaintiff and défendant Larson 
the plaintiff advanced to the défendants Larson and Naughton tlie sum of 
about $25,000, and further agreed with the said Larson to advance other 
money as retjuired, and when the sale was cohipleted, so thèse défendants 
could convey title to plaintiff, pay or aiTange satisf actorily for the payment of 
the oalance of sald $150,000 purchase price, and also agreed that, from the 
time the purchase was made from the trustée in bankruptcy, he, the plaintiff, 
would take over said property and pay the exjjenses of the supervision, care, 
and watching of the same, thus relieving the trustée of such expenses, and di- 
rected said Larson to eniploy men to do certain work upon said property un- 
der the direction of said Larson, and agreed to advance whatever funds were 
necessary to pay for the labor and material so expended in such work." 

The défendant Larson testified : 

"I knew the compauy was in bankruptcy. • * • Attout four years ago 1 
started in to try to promote a pool to btiy the property in, and then again 
about the Ist of August just prior to this last sale. * * • i think this 
présent matter was flrst mentioned to Mr. Bierbaum [the plaintiff] some time 
in Septeraber. • . * * Later I went to Mr. Eierbaum's home with Mr. Col- 
lins and Mr. Brown to advise him against the Hidden Treasure proposition, as 
vve figured it was overcapitalized. At that time I showed Mr. Bierbaum in a 
gênerai way the Fifty Gold Mines property on paper. * * * We then 
talked that we would put a price on it of $150,000. We dldn't know at that 
time what it could be purchased for. We figured that we, would hâve com- 
pétition. FoUowing that, and in September, I think, Mr. Bierbaum came out, 
and I went with him to look over the property. I think we were there 
twice prior to the purchase, but I am not iwsltive, and I think we spent a day 
and night there, if I am not mistaken, about that time. This was to arrange 
to cheek up the property, surface conditions, and machinery, to see whether 
there was enough on the surface to guarantee whatever price it would bring." 

Again on cross-examination he te-stified : 

"I think it was in September, prior to the sale, that I flrst went to Mr. 
Bierbaum's résidence in Griswold, lowa. At that time I had no serious in- 
tention of getting Mr. Bierbaum interested in the Fifty Gold Mines Company. 
I took along the photographs and pictures of the mine, because I had them 
with me. I had them, because we were organizing a pool there. *, * * The 
first time Bierbaum and mysclf visited the property was after the conversation 
in .September. We were not selling any interest in tlie property at that time. 
We were arranglng to purchase the proiterty, and to raise a pool and then 
sell it for $150,000. That was my plan. * • * i gajd i dldn't know what 
compétition we would hâve in the purchase ; that was oiie reàson we put it 
at $150,000 to Mr. Bierbaum." 

In answer to the question : 

"Isn't it true that up to the 14th of November, 1918, when Mr. Sabin made 
out this agreement, that that was the first time it was ever disclosed to Mr. 
Bierbaum that he was to receive only a Iialf interest in the property?" 

— he said : 

"Xo ; that is not true. T'p to tbat time Mr. Bierbaum never figured on 
over one-eighth interest; that's ail he ever figiired on." 

Except for the testimony of the defendantiLarson, the verbal agree- 
ment alleged in the answer as above set out is without any substantial 
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support in the record, and his testimony is so uncertain, evasive, and 
çontradictory that it was not possible for tlie trial court to reach any 
other conclusion than that the agreement and understanding was as 
testified by the plaintifï and his witnesses. 

On thé 9th day of October the défendant Sabin bought the property 
from the trustée in bankruptcy for $41,807.59, which he paid in install- 
nients with money advanced by the plaintiff, except the last payment of 
$4,000. The latter sum was borrowed from a Denver bank upon the 
joint note of plaintifif and défendants, secured by the property. It 
beca,me hecessary to borrow the money to make the îast payment on 
thcipurchase price because, of the $50,300 advanced by plaintifï, $8,- 
192.41, the différence between $50,000 and $41,807.59, thé défendant 
Sàbin had divided among the defenr^nts and Frank Marsh, their as- 
sociate in the joint venture, and i.i addition there had been paid out 
by him about the sum of $4,000 on acçount of expenses incurred on 
the property and by the défendants personally for which they clainied 
and received reimbursement. The rights of the parties respecting thèse 
moneys are detennined in the decree and require no spécial notice. 

The trial court found that the défendants were plaintifï's agents in 
the purchase of the property and that the understanding between the 
plaintifï and Larson was that the plaintifï was willing to give as much 
as $50,000 for the property-, and Larson was aitthorized to buy it from 
the 'bankruptcy 'court for as much less as possible — the différence be- 
tween $50,0Q0 jÉin'd the actual purchase price to be retained hy Larson 
as rémunération- for his services. Under the évidence the défendants 
cannot justly complain of this finding of the court. 

[2] It is elementar}' that an agent who takes title in his own name to 
propej-ty paid fôr with themonëy of his principal holds it in trust for 
his principal. Walker v. Bruce, 44 Colo. 109, 97 Pac. 250; McPherrin 
V. Pair, 57 Colo. 333, 141 Pac. 472 ; 1 Perry- on Trusts, § 127. And 
Sabin, Larson's associate, is in no better position than Larson would 
hâve been, had the title to the property been taken in his name. Iro- 
quois Iron Co. v. 'Cruse, 241 Fed. 433, 154 C. C. A. 265. If the défend- 
ants hâve any interest in this property, they hâve it by Virtue of the con- 
tract of November 14th, and not because of the alleged agreement set 
up in their answer. , , , 

■ [3] But the law "imposes a duty that the servant shall be faithful 
to his master, the attorney to his client, the agent to his principal, the 
trustée to his cestui que trust, that each shall work and act with an eye 
single to the interest of his correlate, and that no one of them shall use 
the interest or knowledge which he acquires through the relation so 
as to defeat or hinder the other party to it in accompHshing any of the 
purposes for which it was created." Trice v. Comstock, 121 Fed. 623, 
57 C. C. A. 649, 61 L. R. A. 176; Byrne v. Jones, 159 Fed. 321, 90 C. 
C. A. 101. 

Keeping in mind that the défendant Larson, and through him the 
other défendants, were plaintifï's agents to purchase this property, for 
which he was to pay a sum not to exceed $50,000, the agents to retain 
as compensation the différence between that sum and the amount ac- 
tually paid for the property — it is not difïîcult to détermine that the 
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légal principles applied in the cases above cited are applicable to tbe 
îacts of this case. The teistimony of the plaintiff is lacking in détails 
as to what occttrred when the contract of November 14th was executed. 
We learn from his testimony, however, that the contract was drawn 
and executed in the office of the défendant Sabin, and that the défend- 
ant Larson was there présent with them ; that Sabin and the plaintiff 
talked over the agreement for an hour or so before it was sighed. The 
plaintifï testified : 

"Mr. Sabin said, 'I understood that you hâve mortgaged your home, that 
you are in the way o£ iinder a burden, and by gettiug Into thls deal hère we 
will get the money ont, ko you can pay back your mortfçage out of that,' and he 
sald that I would save what I had already paid. I had then paid $25,000." 

He also stated that he had never agreed to finance the proposition for 
$1 50,000. He testified : 

"They told me this property cost $1.00,000, and they was instrumental in 
getting'it down to .$50,000, and that was ^\'hy they was in for the half interest. 
beoause they put it down from $150.000 to .$50.000. I was not tallùng of 
taking the whole property for .$150,000. * * * They told me they got it 
down from 150 to 50, and that is why they were eutitled to a half interest. 
* * * I expect there was somethiug then said about the organization of a 
corporation for $1,000,000 and to sell stock, and we would both be getting our 
money out of it." 

It is from the testimony of the witness Sabin, whorn the trial court 
exçnerated of any intentional and willful attempt to deceive the plain- 
tiff, that we get an intelligible statement of the under,standing between 
the promoters and of what took place in his office on Novepiber 14th, 
when the contract was signed. He testified". 

"As to securing title tfi the proiwrty, the arrangement inade was that we 
ftho i)romotersl shouhl bid this property in as choaply as we could at the 
lianUniptcy sale, and tliat I sliovild bid it pn inl my naine as trustée for 
the benefit of Mr. Larson. Mr. Naughton, Mr. Marsh, and myself, and then sell 
the j-iroporty to whomever we inight niake a deal with. « * * i couldn't 
say exactly when I lirst heard of Mr. Biorbaum, but it was about the time of 
tbe sale, one of thèse sales that were had. I was advised by Mr. I/arson that 
h(> had made arrangements with Mr. Bierhaum to sell the propert.y tfl bira, and 
Mr. llierbauni had. agreed to niake certain advHnces. * * * xhe infonna- 
tion I had was that Mr. Bîerbaum wa.s negotiating witli other parties to raise 
the money to huy the property at $150,000 : that he had taken it up with 
Messrs. Brown & Browu, neiglibors or friends of his, or acquaintances, in 
lowa. and that he was to biiy the property for .$150,000. * » * i thiuk I 
met Mr. Bîerbaum a day or two prier to drawing the agreement of November 
14th. and talked with hiui about the property, and that the plaintiff said he 
considered the property worth many hundreds of thousands of dollars ; that 
there was lots of numey in it and he was anxious to go ahead. I then ascer- 
tain(Hl soniething about bis flnnncial condition. * * * He told me at that 
time he had mortgaged souie property of his to raise the money, and that he 
didn't know as he coiild hàndle it at $150,000. I said, 'Mr. Bierhaum, if you 
are going to hâve any difticnlty In financiiig this — I know nothiug of your 
Jinances, or your fïnancial ability ; but you are not a uiinlng maii, as I take it, 
and,' I said, 'it co.sts money to hegin. Now, if you are going to hâve any 
difficultj-, we ought to make some other arrangement.' He asked me what I 
had to suggest. I suggested to him the r>ïôposltion tlmt for $50,000 he take a 
,half-intei'est, and that we organise a corporation, he having A half interest in 
the preiiosifion and my associâtes and myself a half interest, and to work to- 
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gether to elther sell bonds on the proposition or to sell stock In the matter. 
* * * We talked over the matter very thoroughly, and he said then, 'If 
this Is the arrangement, If I dothis, I won't hâve to put up over $50,000.' I 
said, 'That would pay for your lialf Interest in the property.' He said that 
would please him very much better, beeause it might embarrass him to raise 
$150,000, but hé could ràise the $50,000. So we talked it over. I had already 
talked it over with my associâtes, and I had in mind, and saggested to him, 
already, before I talked with him on the 14th, beeause I had gone over it 
with my associâtes, and we ail felt that he could not ralsé $150,000, and that 
he might lose his money if he did, beeause he might go In deeper than he 
should. This was the plan suggested as the way to protect him and protect 
us in the purchase of the property. So I called the stenographer in, and iu 
the présence of Mr. Bierbaum I dictated the agreement." 

It is perfectly apparent from the testimony above quoted that the 
plaintifï, who had an agreement with Larson to purchase this property 
for the sum of $50,000, was taken to the office of the défendant Sabin, 
who had been previously informed by Larson that the plaintifï had 
agreed to purchase the property for $150,000, where the pretended 
agreement was stated by Sabin in the présence of Larson and the 
new arrangement suggested by Sabin reduced to writing, and the plain- 
tifï induced to sign the agreement by the représentations of his agents 
that only by so doing could he expect to save the investment which he 
had already made — représentations by which they acquired a half in- 
terest in the property without contributing one dollar of the purchase 
price. 

The facts of this case illustrate the methods of the unscrupulous, 
who, avoiding a definite understanding or written agreement, fîrst finan- 
cially involve the unsophisticated, and then, by the assertion of a 
pretended agreement or understanding, take unconscionable advantage 
of the victim. 

The other assignments of error are without merit. 

The trial court did not err in the décision of the case, and the judg- 
ment is affirmed. 



THE THORVALD HALVORSEN. 

(Circuit Court of Appeals, Second Circuit. April 25, 1922.) 

No. 274. 

I. Si>.lvage €=»5I— Décision in salvage cases not disturbed merely beeause ap- 
pellate court would hâve awarded slightly higher or lower figure. 

On appeal in salvage cases the Circuit Court of Appeals will not inter- 
fère with the District Court'» décision merely beeause as an original ques- 
tion the Circuit Court of Appeals might hâve awarded a slightly higher 
or lowèr figure. 
2. Salvage 4@=>3I— $15,000 salvage award to steam tug, and $421.60 award to 
its master, for towing steamship from flre, held not excessive. 

$15,000 awarded to steam tug, and $421.60 awarded to its master, for 
salvage services rendered steamship of 6,570 tons gross, valued at 
$1,375,000, with cargo valued at $850,000, in towing her from pier when 
vessel on other side of pier caught flre, after sueh steamship called for 
help, held. not excessive. 

,g— nFoT other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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3. Salvage <@=b3l— Awafd of $3,000 to each of flve tugs and lighters assisting 
steam tug in towing steamship front proximity of fire not disturbed. 

Award of $3,000 salvage to each of five tugs and lighters for assisting 
steam tug in towing steamship valued at $1,375,000, wlth cargo valuèd at 
$850,000, from pier because of burning vessel on other side thereof, ren- 
dered after master of tug had called for assistance, at a time when It was 
necessary to tow the steamship to a safe location as speedily as possible, 
not disturbed on appeal. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Consolidated salvage suits in admiralty by Henry Gillen's Sons 
Literage, Inc., and others, against the steamship Thorvald Halvorsen 
and her cargo, claimed by K. Lied, and the lighters Liberty No. 26 
and her cargo, the Dauntless and her cargo, claimed by the American 
Cotton Oil Company, and the Central Railroad of New Jersey No- 
206 and her cargo. Decree for libelants (The Hallfried, 278 Fed. 
536), and daimants appeal. Affirmed. 

Appeal by the claimauts of the steamship Thorvald Halvorsen and cai^o 
and the cargoes of the lighters Liberty No. 26, C. B. R. of N. I. No, 206, 
and barge Dauntless from a final decree of the District Court for the Eastern 
District of New York, awarding about $31,000 to the salvors in ten salvage 
suits by the owners, niasters, and erews of the steam tugs Nonpareil, John 
Nlchols, Richmond, and Robert Palmer and the steam lighters William J. 
Gillen and Barton tîros. against the Halvorsen and her cargo and the several 
lighters and their cargoes, for services rendered during a fire on April 19, 
1920. The ten suits were Consolidated and tried together. 

The District Court awarded $15,000 to the Nonpareil for salvage services 
rendered the Halvorsen and her cargo, and $.340.55 for services rendered the 
cargoes of the lighters. An additlonal award of $421.60 was made to the mas- 
ter of the Nonpareil, who had charge of and took the responslbility for the 
.service. $15,000 was distributed equally among the tugs John Nlchols, Rich- 
mond, and Robert Palmer and the steam lighters William J. Gillen and Barton 
Bros. By stipulation the awards against the lighters and their cargoes were in 
the same ratio to their respective values as the award against the Halvorsen 
and her cargo, and were apportioned in the same manner. 

The Halvorsen is a Norwegian steel single screw steamer of 6,570 tons gross 
and 4,068 tons net register, equipped with oil burners ; length 414.5 feet, beam 
54.2 feet, and depth of hold 28.1 feet. She was built In 1910. Her value was 
stipulated at $1,375,000, and her cargo at $850,000. The agreed value of 
the three lighters and their cargoes was $63,153.33, making a total salved 
value of $2,288,153.33. 

Haight, Smith, GrifRn & Deming, of New York City (John W. 
Griffin, of New York City, of counsel), for appellant the Thorvald 
Halvorsen. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark and William J. Dean, both of New York City, of counsel), 
for appellees. 

Alexander & Ash, of New York City (Edward Ash, of New York 
City, of counsel), for the Robert Palmer. 

Foley & Martin, of New York City, for Henry Gillen Soils Light- 
erage, Inc., and Richmond Towboat Co., Inc. 

Léo J. Curren, of New York City (George V. A. McCloskey, of 
New York City, of counsel), for John E. Moore & Co. 

<g=3For otier cases sec eaioe toplc & KBY-NUMBBR In ail Key-Numbered Dlgeets & Indexe» 
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Bèfore ROGERS, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Judge (after stating the facts as above). Thèse 
ten causes ail grew out of the same fire as is described in The West 
Mount (C. C. A.) 277 Fed. 168. In view of the décision in that case 
our task is largely confined to one of comparison. The following 
rough diagram, not drawn to scale, pictures the gênerai location, par- 
ticularly of the Hallfried, the West Mount, and the Halvorsen: 
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The fire started about 12:50 p. m. on April 19, 1920, in the forwarcl 
hold of the Hallfried. The Halvorsen, it will be noted, was lying bow 
in, middle berth, on the south side of Fier 5. Tw6 lighters, 'Central 
R. R. of New Jersey No. 206 and Dauntless. both ioaded with oil, 
were made fast to her starboard quarter, while the lighter Liberty 
No. 26 was moored under her starboard bow and several lighters were 
moored under her stern. A strong ebb tide was running, the wind was 
N. W., 25 miles an hour, and the weather fair. It is satisfactorily 
established that the wind carried sparks and burning embers diago- 
nally across Pier 5, and in that connection it will be remembered that 
in The West Mount, supra, we pointed out that "smoke, fiâmes, and 
cinders were blown by the wind across the pier, and not towards the 
Wèst Mount." Shortly after the first alarm, at 12:50 p. m., the first 
Company of the fire department reached the scène ; Acting Chief Depu- 
ty Eangan arriving at 12:55 p. m, 
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The master of the Halvorsen was not on board, and the chief and 
third officers went across the pier to the Hallfried, leaving the Hal- 
vorsen in charge of the second officei'. After talking^ over the situa- 
tion with the second engineer, the Halvorsen's second officer con- 
cluded to shift her away from the pier, and consequently he sounded 
five or six blasts as a signal for the chief and third officers to return 
and for the tug Nonpareil, which was then standing by the Stagpole, 
to corne alongside the Halvorsen. The Nonpareil responded imme- 
diately, and the second officer of the Halvorsen asked Capt. Deakin 
of the Nonpareil to tow the Halvorsen out into the stream;: she hav- 
ingno steam on her main engines. Deakin went on the Halvorsen's 
bridge and took complète charge of moving her out. Up to this time 
only minor explosions had occurred, but the situation was full of po- 
tential danger. The second officer had meanwhile ordered the pumps 
started and the ship's fire hose manried. While the Nonpareil was 
getting a line from the Halvorsen's stern, the chief officer returned, 
and, according to Gabrielson, the second officer, he said to Gabrielson : 

"It is not necessarj' to go from this pier, but wlien you are started you can 
go on ; that would be on the safe side." 

The Nonpareil towed the Halvorsen, with three lighters alongside, 
toward the mount of the slip. Other tugs came to her assistance at 
varions stages of the maneuver, as will be pointed out infra, and the 
Halvorsen finally was taken out into the stream, where she was an- 
chored abreast of Pier 3 at 1 :30 p. m., and during ail this time she had 
not used her own power. 

The fire increased, and when Chief Langan learned the nature of 
the cargo on the Hallfried, he ordered the firemen off the ship, and 
it was not long before a severe explosion blew ofï the: Hallfried's 
forward, deck and hurled a winch into the air, which fell through the 
rock pier roof. Seveial other heavy explosions followed, and, ac- 
cording to Gabrielsen, about three or four "pièces of sparks about a 
foot or two long * * * fg]j (jown on the fore part, the fore- 
castle head, of the Halvorsen." 

Ward, a fire captain designated as acting chief of a battalion, called 
as a witness on behalf of the lîalvorsen, referred to three barges or 
lighters, the nearest of which was about 100 feet from the Halvorsen. 
This closest boat was afire with kérosène, the center boat had steel 
drums of benzol, and the boat farther out shore had gasoline in cases. 
Àsked how much the fire on thèse boats amounted to, Ward answered 
that "they were covered with a canvas cover, and the fire burned part 
of the covers ofï, and burned some of the cases that covered thèse 
cans of oil, and caused some of them to open," but' that he had no 
difficulty in controlling that situation. Langan, however, with 34 
years' expérience in the New York fire department stated: 

"I hâve never had a flre simllar to that in my expérience ; tliey were throw- 
ing the donkey engines off the declv, and rolls of paper were IdIowu I don't 
know how high, in tlie air, and it set fire to the pier. There was no tellinjf 
where they were going to Stop, and that is why I required additional help."' 
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Askéd whether he considered that there was "any danger to the 
lives of those working around there from that fire," Langan answered, 
"I certainly did." In any event, in the opinion of fire department 
officiais, the situation was serions enough to call for a second alarm 
at 1 :15 p. m., a third at 1 :18 p. m., a fourth at 1 :20 p. m., and there- 
after a spécial call for the assistance of railroad tugs serving as aux- 
iliary fire boats. 

The conflict of testimony so familiar in cases of this character is 
found in this record; those seeking awards, perhaps, exaggerating 
the danger and those resisting awards minimizing the salvage serv- 
ices to the lowest degree. It will not be profitable to analyze, com- 
pare, and contrast the testimony of the various witnesses set forth in 
this somewhat elaborate record. Now that the event is over, it is 
«asy to show the situation in the light of what has occurred; but 
acute dissection of this character is not the guide to a just conclusion. 
It is very difficult, eyen for men with a gift for graphie description, to 
picture a scène such as this. A potential grave danger threatened 
the Halvorsen. It was no time for nice calculations as to how the 
wind would blow, or how many explosions on the Hallfried were to 
be expected, or in what direction the débris woiild be thrown and 
would fall. If the owners of that vessel had l)een présent, they would 
hâve been keen to exert every effort and take every means to cause 
her to be towed as swiftly as possible to a place of safety, and they 
would not hâve debated much about the cost. in the face of imminent 
danger and of undefined pbssibilities. 

Deakin, according to this record, did not rush to earn salvage money 
for bis boat, his crew, and himself, but took action at the request of 
those entitled at the time to speak for the Halvorsen. It was pointed 
out in The West Mount that appeals in salvage cases as to amounts 
are not to be encouraged, "unless there has been some violation of 
principle." Olewerke v. Erlanger, 248 U. S. 521, 39 Sup. Ct. 180, 
63 L. Ed. 399. 

[1,2] We can readily understand that men of the requisite train- 
ing, called upon to détermine such questions, might differ as to exact 
figures, just as juries do; but unless there is a violation of principle, 
as illustrated in cases like The West Mount and The Niels Nielson 
fC. C. A.) 277 Fed. 164, an appellate court will not interfère with a 
décision below merely because, as an original question, the appellate 
court might hâve awarded a slightly higher or lower figure. The 
services rendered by Ihe Nonpareil and its master were prompt, in- 
telligent, and effective, and taking into considération the value of the 
salved property, the danger of the situation, and ail other accepted 
éléments which enter into an award for salvage. and comparing the 
facts with those in The West Mount, supra, we think that the awards 
to the Nonpareil and Deakin should not be disturbed. 

[3 I The District Court awarded $3,000 each, or an aggregate of 
$15,000, to five assisting craft. The testimony shows that Deakin 
realized the necessity of towing the Halvorsen to a safe location as 
speedily as possible, and that the Nonpareil could not accomplish this 
task aloné. Deakin, therefore, blew for assistance, and, as near as 
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we can détermine from the testimony, the assistin^ craft came in the 
following order: (1) Tiie Robert Palmer; (2) the Richmond; (3) 
the Nichols ; (4) the Barton Bros. ; and (5) the Gillen. The Pahner 
"got a line on the Nonpareil's bow and made fast to her (Palmer's) 
stern, tandem fashion," when the stern of the Halvorsen was almost 
eut even with the end of the pier. As the Halvorsen was 414.5 feet 
in length, her bow was still in the sHp, probably 425 to 450 feet. While 
there was a slight dilTerence in time in the arrivai of thèse five boats, 
they did substantially the same service in one form or another. Their 
services must be viewed as a whole in the particular circunistances 
of this case, and we cannot say that five was an excessive number in 
this situation. 

When thèse five boats respectively made their lines fast, it was 
still the part of caution to tow the TJalvorsen ont into the stream with 
expédition, and while the potential danger had greatly decreased, it 
had not entirely ended. If, as an original matter, we were apportion- 
ing the amount to be avvarded to each of thèse five boats, we might 
perhaps, hâve dealt with the figures in a slightly différent way; but 
as pointed out supra, interférence with awards in the 'District Court 
in cases of this character is only justified when there is a violation of 
principle. We find no such violation hère, and we think that, view- 
ing ail of the circumstances, the services rendered by thèse five boats 
just about equaled the services rendered by the Nonpareil. 

Decree aiïirmed, but without costs or interest. 



ALBERT V. UNITED STATES. 

(Circuit Court of Appeal.s, Sixth Circuit. June 6, 1922.) 
No. 3588. 

1. Intoxicating liquors <@=>224 — Whisky presumed to contain more than one-half 

of I per cent, alcohol. 

In a proseeution for violation of National Prohibition Act by possess- 
ing or selling intoxicating liquor, proof that the liquor In question wa.s 
whisky, and that it was in fact intoxicating, warrants the assumptioii 
that it contained more than one-half of 1 per eentum of alcohol. 

2. Criminal law <S=3459— Witnesses as to character of liquor held compétent. 

That witnesses who testlfied that certain liquor was whisky were not 
In express terms shown to be famillar with the appearanee, taste, smell, 
and effect of whisky held not to render their testimony incompétent for 
submission to the jury. 

3. Intoxicating liquors €=3224— Burden rests on seller to prove possession of per- 

mit. 

In a proseeution for sale of liquor In violation of National Prohibition 
Act, the burden rests on défendant to prove his possession of a permit. 

4. Criminal law <s=3935(3), 1036(8)— Objection to sufficiency of évidence must 

be raised on the trial. 

In a proseeution for illégal sale of liquor, the objection that the évi- 
dence dld not show a sale must be made on the trial and cannot be 
raised for the first time by motion for new trial or In the appellate court. 

^=:3For other cases see same topic & KEY-NUMBEK in aU Key-Numbered Dlgests & Indexe» 
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5. Intoxicating liquors <g=3l46(l)— Payment by bad check does not prevent trans- 

action from being a sale. 

That a cheek given in payment for liquor proved to be worthless did 
not prevent the transaction from being a sale. 

6. Criminal law <ss:3508(9)— Conviction not reversibie because based on testi- 

mony bf accomplices. 

That a conviction rested largely, or even entirely, on the testimony of 
accomplices, is not enough to invalidate It, where the jury was properly 
cautioned with respect to considération of such testimony. 

In Error to the District Court of the United States for the Southern 
District of Ohio; John W. Peck, Judge. 

Criminal prosecution by the United States against Meyer Albert. 
Judgment of conviction, and défendant brings error. Affirmed. 

J. W. G'Hara, of Cincinnati, Ohio (Frank E. Wood, of Cincinnati, 
Ohio, on the brief), for plaintiff in error. 

James R. Clark, Sp. Asst. Atty. Gen. (Thomas H. Morrow, of Cin- 
cinnati, phio, on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Plaintiff in error was convicted upon 
trial under an indictment containing three counts, the first for unlaw- 
fully possessing "certain intoxicating liquor, to wit, whisky," the sec- 
ond for unlawfully transporting such liquor, and the third for un- 
lawfully selling and delivering it. The liquor was described in each 
of the three counts as containing "more than one-half of 1 per cent, 
of alcohol by volume, for beverage purposes." In the first and third 
counts the existence of permits for such possession and sale was nega- 
tived. Sentence was imposed under the second and third counts. 

The co.nviction is assailed upon three grounds: .(1) Eack of proof 
that the liqtior contained one-half of 1 per cent, of alcohol by volume 
and that it was used for beverage purposes ; (2) alleged error in the 
charge of the court that the burden was on plaintiff in error to prove 
that he had a permit; and (3) lack of compétent and substantial évi- 
dence Connecting défendant with the sale in question. 

[i] 1. Section 1 of title 2 of the National Prohibition Act (41 Stat. 
307) provides that, when used in titles 2 and 3 : 

"The word 'liquor' or the phrase 'intoxicating liquor' .shall be construed to 
includé alcohol, brandy, whfsln/, rum, gin, béer, aie, porter and wine, and 
in ddilïtion théreto ariy spirituous, vinous, malt, or fermented liquor, liqulds. 
and compounds, whether medicated, proprietary, patented, or not, and by 
whatever name called, containing one-baïf of otio ner fi.>.<'->\ or more of alco- 
hol by volume whicli are fit for use for beverage purposes."i 

The trial judge was of opinion that the words "containing one-half 
of 1 per centum or more of alcohol by volume which are fit for use for 
beverage purposes" was not à limitation upon "alcohol, brandy, whisky 
and other liquors known tô be intoxicating," but related to the liquors 
mentioned in the "in addition thereto" clause which might or might 
not be intoxicating, but that if the one-half of 1 per cent, limitation 
was intended to apply; to whisky, yet that an alcoholic liquor shown 

1 Ail italics In this opinion are ours, unless otherwise stated. 
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in fact to be intoxicating might be assumed to contain more than one- 
half of 1 per cent, of alcohol. The first conclusion stated receives 
much confirmatipn from the language of the section which we hâve 
quoted. It is, moreover, fortified to some extent by the construction 
of a similar state statute in State v. Centennial Brewing Co., 55 Mont. 
500, 179 Pac. 296. But, regardless of this, we think the second con- 
clusion above stated plainly correct as applied to the whisky involved 
hère, and that there was substantial évidence tending to show that it 
was intoxicating, and that it had much more than the permitted al- 
coholic content. While there was no testimony in express terms that 
the liquor in question contained one-half of 1 per cent, or more of 
alcohol, there was testimony supporting that conclusion; among other 
things, that it was bought and sold as whisky (as one of the go- 
betweens testified: He "was talking about whisky, not béer or toilet 
water") ; that the purchase price was $94 a case, which would be $7,83 
a quart, a price not naturally applicable to nonintoxicating liquors of 
less than one-half of 1 per cent, alcoholic content ; that the liquor both 
smelled and tasted like whisky, and that it was in fact whisky, three 
persons having drank part of it, one of them becoming intoxicated 
thereby. There was also évidence tending to show that some of the 
bottles contained what appeared to be government bottled in bond 
stamps, which would indicate, in case of whisky for domestic con- 
sumption, that the spirits were at least 100 proof, and if for export 
purposes not less than 80 per cent, proof. Act March 3, 1897, c. 379, 
§ 2; Comp. Stat. § 6071. Whisky is a well-known, distilled, spiritu- 
ous, and intoxicating liquor. It is matter of common knowledge, of 
which we may properly take judicial cognizance, that whisky, prop- 
erly so-called, contains many times one-half of 1 per cent, of alcohol.2 
Récognition that distilled spirits are always intoxicating is found in 
United States v. Standard Brewery, 251 U. S. 210, 219, 40 Sup. Ct. 
• 139, 64 L. Ed. 229; and see Ruppert v. Caffey, 251 U. S. at page 298, 
40 Sup. Ct. 141, 64 L. Ed. 260. It was clearly compétent for witnesses 
familiar with liquor to testify, from its appearance, its smell, its taste, 
and its effect, that it was whisky, and the fact that it was bought and 
sold as such is évidence in the same direction. Rose v. United States 
(C. C. A. 6) 274 Fed. 245, 247; Singer v. United States (C. C. A. 3) 
278 Fed. 415, 418; Lewinsohn v. United States (C. C. A. 7) 278 Fed. 
421, 425 (distinguishing Berry v. United States, 275 Fed. 680). 

[2] The fact that the witnesses who testified to the identity of the 
whisky were not, in express terms shown to be familiar with the ap- 
pearance, smell, taste, and effect thereof did not render the testi- 
mony insufficient for submission to the jury. No suggestion of lack 
of competency of the witnesses was made upon the trial. A presump- 
tion of more or less competency would be justified by the fact that 
they were engaged in traiisactions of that nature. But this lack, if it 
be such, is more than compensated for by other considérations, to 

2 In Remlngton's Practice of Pharmacy, whisky is said to contain 44 to 45 
per cent, by volume of absolute alcohol. and 37 to 47.5 per cent, by weight; 
and see the définition of whisky quoted in Singer v. United States (C. C. A. 3) 
278 Fed. at page 418, as given in the United States Pharmacopœla. 
281 F.— 33 
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which attention has been called, including price, bottling stamps, and 
practical proof of intoxicating character. The suggestion that tlicre 
was lack of proof that the sale was for beverage purposes is without 
merit. It was open to the jury to so conclude from the testimony, 
including the absence of suggestion that the property was being bought 
and sold for nonbeverage purposes, or by persons interested in deal- 
ings for such purposes, as well as by the clandestine nature of the pur- 
chase, sale, and delivery. 

[3] 2. The burden of showing the possession of a permit was prop- 
erly placed upon plaintiff in error. The principle of the f ollowing 
cases is controlling: United States v. D. & R. G. Ry. Co., 191 U. S. 
84, 92, 24 Sup. Ct. 33, 48 L. Ed. 106; Faraone v. United States (C. 
C. A. 6) 259 Fed. 507, 509, 170 C. C. A. 483; Kiersky v. United 
States (C. C. A, 6) 263 Fed. 684, 686; Laurie v. United States (C. 
C. A. 6) 278 Fed. 934, 936. Of course, plaintiff in error could hâve 
had no permit to sell intoxicating liquors for beverage purposes. Na- 
tional Prohibition Act, § 3; Reid v. United States (C. C. A. 6) 276 
Fed. 253, 257. 

[4] 3. There was compétent and substantial évidence tending to es- 
tablish defendant's active participation in the sale, including the tes- 
timony of the alleged purchaser and two go-betweens. In the trial 
court no question was raised as to the sufficiency of the évidence to 
show an actual sale, either by the motion to direct verdict or by excep- 
tion to the instruction that the évidence tended tô show a sale. It is, 
however, urged hère that the évidence negatived the f act of a complet- 
ed sale and showed that the minds of the parties did not meet there- 
on ; a contention which plaintiff in error is not entitled, as matter of 
right, to raise hère for the first time. Lockhart v. United States (C. 
C. A. 6) 264 Fed. 14, 16, 17; Loewenthal v. United States (C. C. A. 
6) 274 Fed. 563, 568, and cases cited. It was too late to raise the ques- 
tion on motion for new trial, which was addressed to the discrétion 
of the trial court. Moore v. United States, 150 U. S. 57, 61, 14 Sup. 
Ct. 26, 37 L,. Ed. 996; Lockhart v. United States, supra ; Loewenthal v. 
United States, supra. The motion in arrest of judgment was equally 
futile for this purpose, as such motion lies only for material error on 
the face of the record, which does not include the testimony or the 
charge. Dierkes v. United States (C. C. A. 6) 274 Fed. 75, 83. 

[5] We think plaintiff in error not in position to ask the indulgence, 
sometimes exercised in criminal casés,' to consider questions not made 
or not saved upon the trial, in order to prevent a miscarriage of jus- 
tice. The undisputed évidence shows (the défense presented no testi- 
mony on the trial) that upon the delivery of the 100 cases of whisky 
hère in question a check for $9,400 (which was the amount of the pur- 
chase price) was given by the purchaser to plaintiff in error. It ap- 
peared by uncontradicted testimony that when the check was so de- 
livered plaintiff in error asked if it was ail right, and was told that 
it would be as good as gold in the morning; that he replied "AU 

s Crawford v. United States, 212 U. S. 183, 194, 29 Sup. Ot. 260, 53 L. Ed. 
465, 15 Ann. Cas. 392. 
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light," put the check in his pocket, and went away with it, leaving the 
whisky in the possession of the purchaser. The record contains noth- 
ing further as to what happened afterward, except that it appeared by 
the testimony of the internai revenue collector that a few days after 
the sale, and while plaintiflf in error was being questioned regarding the 
transaction, he said that "the check upon présentation turned out to be 
a 'bum check.' " Taking the testimony together, it was properly in- 
ferable that plaintiflf in error supposed he had completed the sale and 
that he had the équivalent of the purchase price in his pocket. As the 
District Judge well said : 

"If it had been a legitimate transaction, • * ♦ the check being bad, the 
seller eould hâve 8ued the purchaser for the priée. So that the fact that the 
check turned out to be a worthless check, if that be a fact, does not make 
the transac-tion in question necessarily no sale." 

Apart from this extrajudicial statement of plaintifï in error, there 
was no testimony indicating that the check was bad. The jury was 
not bound to find from the évidence that the purchaser did not intend 
to make the check good. Upon the argument hère it was, however, 
said by counsel for plaintiflf in error that during the night the whisky 
disappeared from the house in which delivery had at an earlier hour 
been made. The implication seems to be that the purchase was a mère 
pretense — in aid of a theft. This is at best mère surmise. It is fully 
as open to inference that the whisky was placed temporarily only in the 
building in Cincinnati, which belonged to a relative of one of the go- 
betweens — there being testimony that plaintifï in error said that "his 
permit would not allow its delivery in Kentucky." If the whisky was 
to be moved, the night would seem a not unnatural time therefor. 

We may add that the objection that the guilt of plaintiflf in error was 
not shown beyond a reasonable doubt is answered by the fact that, 
even were the point properly raised, it would be enough that there 
was substantial and compétent évidence tending to sustain the convic- 
tion. Burton v. United States, 202 U. S. 344, 373, 26 Sup. Ct. 688, 
50 L. Ed. 1057, 6 Ann. Cas. 392; Kelly v. United States (C. C. A. 6) 
258 Fed. 392, 406, 169 C. C. A. 408, and cases cited. 

[6] The fact that the conviction rested largely, or even entirely, 
upon the testimony of accomplices, is not enough to invalidate Cam- 
inetti v. United States, 242 U. S. 470, 495, 2<7 Sup. Ct. 192 61 L Ed 
442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 1168; Holmgren v. United 
States, 217_U. S. 509, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 
778. The jury was cautioned to regard the testimony of accomplices 
"with care, with circumspection and caution." This was enough. Ray 
v. United States (C. C. A. 6) 265 Fed. 257. 

Finding no error in the record, the judgment of the District Court 
is aflfirmed. 
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RUDNER et al. V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. June 9, 1922.) 
No. 3635.^ 

1. Conspiracy <S=743(3)— Means of accompUshment not necessarily uniawfui need 

not be set out in indictment. « 

In an indictment for conspiracy to commit a crime by means not neces- 
sarily uniawfui, such means need not be set out. 

2. Conspiracy <s=>43(2)— Indictinent need not allège manner in whicli défendants 

entered conspiracy. 

It is nût neoessary to the validity o£ an indictment for conspiracy, as 
proteetlng défendants against future , proseeutions or enabllng tbem to 
prépare thelr défense to set out the manner in whicti tbey came, into the 
conspiracy. ,' 

3. Indictment and information (§=31 10(10)— In gênerai indictment in language of 

statuts Is sufficient. 

It is the gênerai rule that an indictment charging' conspiracy to commit 
a crime is sufficient, if it foUows the language of the statute and contains 
a sufficient statement of an overt act to effpct the object of the conspiracy. 

4. Criminai la^ <^i 13— Jurisdiction of conspiracy in différent districts. 

Whére an indictment charges a conspiracy formçd in eaeh of two féd- 
éral districts to commît a crime and overt acts eommitted In each dis- 
trict, It is not essential to jurisdiction in one district that ail défendants 
shouid hâve participated in overt acts in that district, but it is sufficient 
if some of them did. 

5. Conspiracy <g=40— Pensons joining and participating in conspiracy after 

Its formation equaliy liable. 

Where the évidence showed a continulnfe conspiracy for the illégal pur- 
chase and sale of liquor, persons who, with knowledge of the conspiracy, 
contributed to its carrying out by knovk'ingly sellin]? liquor to the initial 
consplrators, though at difCerent times: and without knowledge of each 
other, became .parties to the conspiracy. 

In Error to the District Court of the United States for the Northern 
District of Ohio; D. C. Westenhaver, Judge. 

Criminai prosecution by the United States against Ben Rudner and 
others. Judgment of conviction, and défendants bring'error. Reversed 
as to défendant George Nauman, and affirmed as to remaining de- 
fendants. 

E. H. Moore, of Youngstown, Ghio (Moore, Barnum & Hammond, 
of Youngstown, Ohio, and George H. Clark, of Canton, Ohio, on the 
brief), for plaintiflfs in error. 

Joseph C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPËN, Circuit Judge. The plaintifïs in error (8 in number), 
together with 12 other persons, were jointly indicted in the District 
Court below upon a charge of conspiring, at Pittsburgh, Pa., Canton, 
Ohio, and elsewhere in the Northern district of Ohio, under section 37 
of the Criminai Code (Comp. St. § 10201), to violate the National 
Prohibition Act (41 Stat. 305), particularly title 2, by, unlawfully, 
willfully, and knowingly selling, bartering, transporting, delivering, 

€=s>For other cases see same toplc * KBY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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furnishing, and possessing distilled spirits and intoxlcating lîquor oth- 
erwise than as authorized by the National Prohibition Act, and in vio- 
lation of the provisions of that act. Plaintiffs in error Ben Rudner, 
Morris Rudner, Windolf, Jacobs, and lyUndgren ail resided at Canton, 
Ohio. Plaintiffs in error Darling, Charles Nauman, and George Nau- 
man resided at Pittsburgh, Pa. Twenty-nine overt acts were charged, 
a large number relating to transportation by Ben Rudner, either alone 
or with others, including in two or more instances plaintiff in error 
Morris Rudner, of whisky from Pittsburgh to Canton, one relating to 
the sale of whisky by plaintiff in error Darling and another, at Pitts- 
burgh, to Ben Rudner and another; another overt act charged relat- 
ing to sale by both Charles and George Nauman to Ben Rudner, also 
at Pittsburgh; another relating to sales by one or more of plaintiffs 
in error or others at Canton ; still others of the overt acts charged 
relating to other transportations, either by one or more of plaintiffs in 
error; others alleging the having of whisky in possession either by one 
or more of plaintiffs in error or by others charged in the indictment; 
still others relating to transporting, selling, and delivering whisky at 
différent places in the Northern district of Ohio. Each of the plain- 
tiffs in error was charged to hâve been connected with the commission 
of one or the other of the overt acts. In each case the overt acts 
stated were charged to hâve been committed in violation of the Na- 
tional Prohibition Act, and the whisky alleged to be of the character 
and sold for the purposes prohibited by the act. 

Each plaintiff in error demurred to the indictment, as not stating 
facts sufficient to show the commission by the défendant of an of- 
fense against the United States, and as not stating facts charging such 
défendant with the commission of an offense within the Northern dis- 
trict of Ohio. Thèse demurrers were overruled. Motions to quash 
the indictment, presented by each of the plaintiffs in error, for rea- 
sons set forth in the margin of this opinion,^ were likewise overruled, 
and trial had, resulting in the conviction of plaintiffs in error. Nu- 
merous criticisms are made upon the proceedings below, the more im- 
portant of which will appear in the course of this opinion. 

1 "(1) Said indictment charges various separate and distinct offenses In a 
single count of said indictment. (2) Sald indictment does not state the 
means or manner by whicli the alleged conspiracy was to be carried Into effect, 
nor the means or manner by which the alleged offenses weie to be committed 
in pursuance of the elalmed conspiracy. (3) That the said indictment does not 
charge in the body thereof , in connection with the allégations relating to the 
claimed conspiracy, the name of the person or persons to whom the whisky 
was sold, or by whom the whisky Svas to be transported. (4) That said in- 
<lictment does not set forth the elalmed offense with sufficient particularity to 
onable the défendant, if either convicted or acqultted thereon, to establish a 
plea in bar to a second trial for the same offense. (5) That nnder the alléga- 
tions of sald Indictment it does not appear that the overt acts therein set 
forth occurred subséquent to the time of entering into the alleged conspiracy. 
(6) That there are two other indlctments returned, and still pending, In tlie 
same district, against the same défendant, charging the same offense. (7) 
That the various overt acts set forth in said indictment in no wise eonnect the 
said défendant with the conspiracy charged in said indictment. (8) That the 
said indictment does not state facts showing that any offense was committed 
by this défendant within the Northern district of Ohio." 
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[1] 1. We think the indictment sufïiciently describes the offense 
charged. It in terms charges a conspiracy to commit a crime, or a 
séries of crimes. The conspiracy is alleged to hâve been formed sub- 
séquent to January 16, 1920, on which date the Volstead Act took ef- 
fect. Dillon v. Gloss, 256 U. S. 368, 41 Sup. Ct. 510, 65 L. Ed. 994. 
It was clearly criminal unlawfully to sell, barter, transport, deliver, 
furnish, or possess distilled and intoxicating liquors otherwise than as 
authorized under the Volstead Act, and in violation of its provisions. 
It is the gênerai rule that, where the ultimate object of the conspir- 
acy is not unlawful, but is to be accomplished by unlawful means, 
such means must be set out ; but where the conspiracy is to commit a 
crime by means not necessarily unlawful such means need not be set 
out. Jelke v. United States (C. C. A. 7) 255 Fed. 264, 275, et seq., 
166 C. C. A. 434. That the overt acts need not be criminal is well 
settled. United States v. Rabinowich, 238 U. S. at page 86, 35 Sup. 
Ct. 682, 59 L. Ed. 1211. 

[2] Nor was it necessary to the vahdity of the indictment, as pro- 
tecting défendants against future prosecutions or to enable them to 
prépare their défense, to set out the manner in which the défendants 
came into the alleged conspiracy, and from the language of the indict- 
ment the trial court was readily able to détermine whether the facts 
charged therein were sufficient to support a conviction. It is true 
that it is not per se unlawful in any and every case to sell, barter, 
transport, deliver, furnish, or possess distilled spirits and intoxicating 
liquors ; but it is unlawful per se to sell, transport, etc., distilled spir- 
its and intoxicating liquors otherwise than as authorized by the Nation- 
al Prohibition Act. Whisky is both a distilled and intoxicating liquor, 
as the court will take judicial cognizance. Albert v. United States. 
281 Fed. 511, decided by this court June 6, 1922. 

[3] It îs the gênerai rule that an indictment attempting to charge 
conspiracy to commit a crime is sufficient if it follows the language 
of the statute and contains a sufficient statement of an overt act to ef- 
fect the object of the conspiracy, unless the conspiracy involves its 
carrying out in such a manner that the défendants would not be fairly 
and reasonably informed of the character of the offense without de- 
tailed statement of the means, the time and the place, which we think 
is not the case hère. Jelke v. United States, supra, 255 Fed. at 
page 275, 166 C. C. A. 434. If, as might be the case, défendants had 
desired further detailed information to prépare for the trial, the well- 
established fédéral practice enabled them to obtain the same by call- 
ing for a bill of particulars. Rosen v. United States, 161 U. S. 29, 
34, 16 Sup. Ct. 43^4, 40 L. Ed. 606; Dierkes v. United States (C. C. 
A. 6) 274 Fed. 75, 76, and cases there cited. No bill of particluars 
was asked for. Possibly it was deemed unnecessary by reason of the 
elaborate statement of overt acts contained in the indictment. 

[4] The indictment stated the commission of an offense within the 
Northern district of Ohio, not only in the inclusion of that district as 
one of the places in which the conspiracy was formed, but especially 
in the f act that overt acts were alleged to hâve been committed in that 
district by some of the conspirators. It was unnecessary to juris- 
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diction that ail the défendants should hâve committed an overt act 
therein. It is enough that any one of them did so. Bannon v. United 
States, 156 U. S. 464, 468, 15 Sup. Ct. 467, 39 L. Ed. 494; United 
States V. Rabinowich, 238 U. S. at page 86, 35 Sup. Ct. 682, 59 L. Ed. 
1211. We see no merit in the suggestion that the indictment charges 
varions separate and distinct offenses under a single count of the in- 
dictment. The single offense charged in the indictment is a conspiracy 
to violate the National Prohibition Act in the manner stated. The re- 
maining objections contained in the motion to quash are so plainly 
vvithout merit as to require no further spécifie comment. The suf- 
fi.ciency of the indictment is sustained by authorities, among which are 
Joplin Merc. Co. v. United States (C. C. A. 8) 213 Fed. 926, 929, et 
seq., 131 C. C. A. 160, Ann. Cas. 1916C, 470; Jelke v. United States 
(C. C. A. 7) 255 Fed. 264, 166 C. C. A. 434; Shepard v. United States 
(C. C. A. 9) 236 Fed. 73, 149 C. C. A. 283; Hockett v. United 
States (C. C. A. 9) 265 Fed. 588. 

[5] 2. Défendants contend that the évidence, if it shows any con- 
spiracy, shows a séries of conspiracies between nonconfederate groups 
of défendants. This contention grows out of this situation: The évi- 
dence shows without dispute (neither plaintift' in error testified) that 
the conspiracy was formed among the Canton défendants (some or . 
ail of them) , of which conspiracy Ben Rudner was the head and front, 
embracing for its objects the varions classes of acts charged in the in- 
dictment, and before any of the purchases of whisky involved in this 
case were made at Pittsburgh. The évidence is sufficient to sustain 
a conclusion that the conspiracy embraced broadly the purchase by 
Ben Rudner of whisky in Pittsburgh (or elsewhere, if more conven- 
ient), the illégal transporting of such whisky to Canton, and its un- 
lawful possession and sale there and in that vicinity. The testimony 
is to the effect that from the early part of the year 1920, until at least 
the month of October, Ben Rudner and his associâtes made a con- 
sidérable number of wholesale purchases of whisky from Darling & 
Biener, at Pittsburgh, and that beginning about perhaps the middle of 
December, and for some months after that, similar purchases were 
made by Ben Rudner and his associâtes from the Naumans, or at 
least one of them. 

The point raised is that, as the Naumans had nothing to do with 
any sales made by Darling & Biener, nor had Darling & Biener any- 
thing to do with sales made by the Naumans, and as those made by the 
lutter were subséquent to those made by the former, there was thus no 
concert between Darling & Biener, on the one hand, and the Naumans, 
on the other. So far as the record shows the fact is as just stated ; but 
in our opinion this does not subject either the indictment or the évi- 
dence to the criticism we are considering. A conspiracy under section 
37 may be a continuons crime. Brown v. EHiott, 225 U. S. 392, 32 
Sup. Ct. 812, 56 L. Ed. 1136. It was open to the jury to find that the 
conspiracy between Ben Rudner and some or ail of the other Canton 
défendants was not only the initial, but the substantial and continuing, 
conspiracy which had the objects already stated. The jury was in- 
structed, and we think correctly, that one joining a conspiracy after 
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its formation, by contributing to its carrying out with knowledge 
thereof, would be liable, and that it was not necessary that any party 
to the conspiracy should know ail who were in it (Thomas v. United 
States [C. C. A. 8] 156 Fed. 897, 912, 84 C. C. A. 477, 17 L. R. A. 
[N. S.] 720; United States v. Standard Oil Co. [C. C. A. 8] 152 Fed. 
290, 294, 295 ; and see United States v. L. S. & M. S. Ry. Co. [D. C] 
203 Fed. 295, 307) ; that it is enough that the Pittsburgh défendants 
knew that the Canton parties were engaged in that gênerai conspiracy ; 
and that it was not important whether one firm of Pittsburgh dealers 
know that the other Pittsburgh dealers were being similarly dealt with. 
The dropping out of Darling & Biener before the Naumans came in 
would thus not end such original conspiracy. 

As applied to this case, we can see no opportunity for préjudice to 
either of the Pittsburgh parties through the application of this rule. 
Not only was there no attempt to hold them liable for the statements 
of other members of the conspiracy made in their absence, but the 
jury was expressly instructed that the Naumans, for example, would 
not be liable for any acts of the other conspirators previous to the sales 
made by the Naumans themselves. The rights of the défendants were 
carefuUy guarded throughout the charge. The jury was told, for ex- 
ample, that the testimony of Kitzig, who turned state's évidence, should 
be looked upon with scrutiny and suspicion, both by reason of his crim- 
inal conduct and by his hope of gain by assisting the government, and 
the jury was recommended not to convict anybody on his uncorrobo- 
rated testimony. Again, the jury was told that, unless it believed the 
testimony of one Wertheimer (hereinafter referred to), there was no 
évidence of guilt on the part of the Naumans, except that of the ac- 
complice, Kitzig. 

3. Unless as to George Nauman, whose case will be hereafter spe- 
cially considered, there was no error in denying the motion to direct 
verdict for défendants who are hère complaining. As to Darling there 
is abundant évidence of repeated sales of whisky in large quantifies to 
Rudner and his associâtes, and under circumstances amply justifying 
the conclusion that he knew it was being regularly transported to Can- 
ton for gênerai bootlegging purposes, thus indicating concert of action 
in the unlawful enterprise. See Davidson v. United States (C. C. A. 
6) 274 Fed. 285, 287. As to Charles Nauman there was, to say the 
least, compétent and substantial testimony of several sales by him to the 
same parties, and under circUmstances equally justifying the same 
conclusion. There was substantial and compétent testimony that Ben 
Rudner and Jacobs were at least a portion of the time in partnership in 
a gênerai bootlegging business; that Kitzig and one other chauffeur 
were in the conspiracy and received large sums for driving the cars 
which transported the whisky shipped from Pittsburgh to Canton. 
Lundgren was shown to be in intimate relations with Rudner and his 
associâtes, not only getting liquor frona them,. which he sold to ôthers, 
but notifying the Rudner group when Rudner's liouse was about to be 
raided by officers, and h£(ving the stock transferred to his own home. 
There was also compétent and substantial testimony tendihg to con- 
nect Windolf and Morris Rudner with the conspiracy. 
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4. We find no prejudicial error, if indeed there was any error, in 
the admission of testimony. The most pi-ominent criticism relates 
to the admission of the testimony of Wertheimer and Carver as to the 
active participation by George Nauman in the sales made to those wit- 
nesses, which were not connected with the conspiracy in question. The 
trial court struck out the statement of overt acts relating to purchases 
by those parties, and instructed the jury that their testimony was not 
to be considered as évidence of the conspiracy, nor as évidence against 
any of the défendants on trial except George and Charles Nauman, 
and as to them only for the purpose of enabling the jury to détermine 
the motive and intent with which they participated (if they did partici- 
jiaté) with any of the other défendants upon trial in the conspiracy 
charged. Plainly no error was committed in respect to this testimony. 
We see no merit in the criticisms of the other admissions complained 
of._ 

.S. We find nothing in the charge of the court, or in the refusais to 
charge, of which plaintifïs in error are entitled to complain. As has 
already been stated, the court carefully guarded the rights of the dé- 
fendants, and in that connection gave to the jury a large number of 
spécial rçquests, especially as regards the Naumans, but applied by 
the court to the remaining défendants. In that connection the jury 
was advised that it would be unsafe to convict on the uncorroborated 
évidence of an accomplice, which was ail that could be asked. Camin- 
etti V. United States, 242 U. S. 470, 495, 37 Sup. Ct. 192, 61 L. Ed. 
442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 1168: Holmgren v. Unit- 
ed States, 217 U. S. 509, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 
778; Ray v. United States (C. C. A. 6) 265 Fed. 257. We may add 
that we see no basis for complaint on the charge of variance, having in 
mind that the prosecution was for conspiracy, not for a séries of dis- 
connected offenses, as was the theory of defen'dants. We fînd nothing 
in the proceedings of which we think the plaintifïs in error (unless it 
be George Nauman) are entitled to complain. 

6. The question remains whether verdict should hâve been directed 
in favor of George Nauman. There was no testimony that he per- 
sonally participated in either of the sales to Ben Rudner made at the 
Nauman garage, in ail of which, according to the testimony, Charles 
Nauman acted, and the jury was instructed that mère knowledge on 
his part of the existence of the conspiracy, or a passive acquiescence 
therein or a failure to denounce it, would not justify his conviction. 
It does not affirmatively appear that his relations to the Nauman gar- 
age were other than as employé of Charles. There was, however, 
testimony of one witness, interpreted by the trial court to mean that 
upon one occasion, when boxes were being broken open in the garage 
and whisky taken out and loaded into two cars, and money paid over 
and cars driven out past the office, George Nauman, who was working 
generally in the garage, drank béer in the office with the witness ; and 
that on another occasion, when George Nauman passed into the open 
space of the garage, where boxes were being ripped open with whisky 
in them, somebody declared (pointing to George Nauman), "There is 
the boss' brother." It is the opinion of a majority of this court that 



^22 281 FEDERAL REPORTER 

there was no compétent évidence which would justify the conviction 
of George Nauman, and that, even if by presenting évidence of good 
character he may hâve waived his motion to direct verdict made ac thc 
close of the Government's testimony, this court ought not to overlook 
such total lack of évidence. 

As to him, therefore, the judgment of the District Court is re- 
versed, and the record remanded, with directions to award a new trial. 
As to each of the other plaintiffs in error, the judgment is affirmed. 



UNITED STATES V. qELLINGHAM BAY IMPROVEMENT CO. et ar. 

(Circuit Court of Appeals, Ninth Circuit. June 5, 1922. Kehearing Denied 

August 7, 1922.) 

No. 3271. 

Public lands <s=3l20— Suit for cancellation of patents held not barréd by limitation. 

Where patents to public land as mining clainis were procured by fraud 
and on perjured évidence, the real purpose being to eecure tltle to a 
valuable water power site, and the déception was continued by subsé- 
quent conveyances of the land as mining claims, the United States is 
justifled in relying on the showing niade, without independent investiga- 
tion, and where the fraud was not discovered within the six-year periofl 
of limitation prescribed by Act March 3, 1891, c. 561, § 8 (Comp. St. § 
5114), that statute does not bar a suit for cancellation of the patents, 
which may be maintained against the patentée and auy subséquent grantee 
with knowledge of the fraud. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in equity by the United States against the Bellingham Bay Im- 
provement Company and others. Decree for défendants, and com- 
plainant appeals. Reversed and remanded. 

See, also, 215 Fed. 436, 

The United States brought this suit against the Puget Sound Traction, 
Light & Power Company and other appellees, to caneel a land patent issued in 
1904 to P. B. Cornwall, and to annul mesne conveyances and mortgages, and 
for other relief. The District Court disralssed the eomplaint on the ground 
that the action was barred by the statute of limitations. U. S. Comp. St. §§ 
4901-5114. The United States appealed. As stated in the eomplaint, the facts 
alleged are as foUows: 

Certain pretendéd Iode mining claims, constltuting a group located in the 
Mt. Baker mining district, in Washington, are so situated with relation to the 
flow of the Nooksack river as to make the stream useful to generate power. 
The 66 acres Involved wére within the boundaries of the Washington National 
Forest as proclaimed by the Président of the United States (29 Stat. p. 904), 
and hâve great value for power site uses. In 1902 Cornwall and others fraud- 
ulently pretendéd to make minerai discoveries upon each of the claims, and 
caused to be flled fraudulent notices of mining locations upon the lands, which 
,were nonmineral in character, and no discoveries of rainerai ever were made 
thereon, as required by section 2320 of the Revised Statutes (Comp. St. § 
4615). In exécution of his scheme Cornwall afterwards caused conveyances 
of the lands to be madé tô himself, having in mind utilizing the water power of 
the Nooksaclv river and the power sites, and fraudulently pretendéd to per- 

ç=3Kor other casèsi see same topltf & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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form such acts as were neeessary under the public land laws and the rules 
of the General Land Office to secure title. It la alleged that the United 
States relied upon the pretended good faith of the locators, and upon tlie 
représentations made with référence to the acts done and performed pre- 
liminary to the issuance of the patent. 

The spécifie fraudulent acts charged are: That in November, 1902, Corn- 
wall made a power of attorney to one Donovan, authorizing him to apply for 
patent to the pretended mining claims ; that In 1903 Cornwall eaused ibonovau 
to verify application for patent and file the same; that Oornwall falsely repre- 
.sented that certain labor had been performed on the claims for the minerai 
development of the Iodes therein contained ; that he represented that the 
claims contained ore containing gold ; that he represented that the grade and 
(juantity of ore made the lands more valuable for minerai than for other pur- 
poses, and that the claims had been located in accordance with the mining laws 
of the United States, whereas ail the représentations were false, and known to 
be false by Cornwall, when he made them and applied for patent. 

The United States pleads reliance upon and belief In the représentations, 
and, havîng no knowledge or Information to the contrary, patent to Goniwall 
was issued on June 30, 1904; that in 1903 Cornwall and wife, with fraudu- 
lent purpose, conveyed to the défendant Bellingham Bay Improvement Com- 
I>any, which took with full knowledge of the fraudulent acts and représenta- 
tions complained of, well knowing them to be false, and in September, 1905, 
that Company conveyed to one Stearns, who received with full knowledge of 
the fraud complained of; that in December, 1905, Stearns conveyed to the 
défendant Whatcom County Eailway & Light Company, which received with 
full knowledge of the fraud complained of, and on September 3, 1912, fraudu- 
lently conveyed to the défendant Puget Sound Traction, Light & Power Com- 
pany, which took with full knowledge of the fraud, and Is now the owner. 
It i.s alleged that, for the purpose of concealing from the United States the 
fraud in securing the issuance of the patent, Cornwall and the Bellingham 
Bay Improvement Company and Stearns, in November, 1905, eaused to be put 
on record in Whatcom county, Wash., conveyances of the property, describ- 
ing the same as mining property, and that, to carry out the prêteuse that the 
property was in fact minerai, Stearns and the Whatcom County Railway' & 
Light Company in December 1905, eaused conveyances of the property describ- 
ed a.s mining property to be reeorded. In 1905 the défendants commenced to 
construct a power plant and to generate power from Nooksack river on the 
land.s involved, and completed the structures and appllances prior to 1906, and 
uiwn conpletion the Bellingham Bay Company, appellee, constructed a Une 
of power conduits from the mining claims located as described, to the clty of 
Bellingham, and that the défendant Puget Sound Company, a public service 
corporation, is using the lines for power plant and commercial uses, and of 
thi.sthe United States knew nothing until 3910. Cornwall is alleged to hâve 
falsely represented that certain mining improvements had been made in good 
faith upon the lands and that ail the assessment work had been done ; 
whereas, ail such work was not doue to develop the mining elaima, but for 
the .secret purposes of ijreparing the lands for. subséquent use for water power 
sites and the construction of the power plant, and the acts of the défendants 
were done with the intent to secrète and conceal the true purposes of the 
défendants, and each of them. 

The government had no knowledge or report or notice of the true character 
of the lands before patent was issued, and until 1910 remained in ignorance 
of the fraud and of the uses to which the lands were put. It sets forth it had 
no funds to maintain an adéquate System of espionage over its granted 
lands, and consequently took no steps to keep advised of the use of the 
granted lands or improvements thereon after patent issued, and in 1910 first 
ascertained that the lands were nonmineral and were being used for com- 
mercial purposes. Défendants Cornwall, Bellingham Bay Improvement Com- 
pany, Stearns, or Whatcom County Railway & I^ight Company never applied 
for a permit under any law of the United States to construct a power plant, 
and the United States has been prevented from using its property as con- 
templated by law. 
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S. W. Williams, Sp. Asst. to Atty. Gen. 

James B. Howe, of Seattle, Wash., and Clinton W. Howard, of 
Bellingham, Wash., for appellees. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The ques- 
tion presented is whether the court erred in ruling that the suit was 
barred by the statute of limitations. Under the doctrine of United 
States V. Diamond Coal & Coke Co., 255 U. S. 323, 41 Sup. Ct. 335, 
65 L,. Ed. 660, we are of the opinion that the complaint states a cause 
of action to which the défendants must plead. The allégations make 
it plain that in 1904 Cornwall obtained patent through déception and 
perjury, and thereafter ail the conveyances set forth were made with 
knowledge of the fraudulent acts of Cornwall. The facts that the 
Puget Sound Traction, Light & Power Company did not receive con- 
veyance until September, 1912, which was more than 26 months after 
the statute of limitations had run, and more than 8 years after patent 
,was issued, and that the use of the property was for water power pur- 
poses by a public service corporation, hâve had attentive considération. 

We do not fail to recognize that the bar of the statute of limitations 
is effectuai, unless the facts and circumstances are such that they hâve 
given rise to an équitable principle which must be applied. Explora- 
tion Co. v. United States, 247 U. S. 435, 38 Sup. Ct. 571, 62 L. Ed. 
1200; Linn & Lane Timber Co. v. United States, 196 Fed. 593, 116 
C. C. A. 267; Id., 203 Fed. 394, 121 C. C. A. 498. Not only was the 
fraud conceived in the original acts of Cornwall and the locators, 
but in 1905 conveyances of the property as mining claims were made 
with the purpose of concealing the true character of the lands. and 
concealing the truth f rom the United States, The government, relying 
upon the représentations, was deceived by them, and acting upon the 
belief that the ground was minerai, and that the représentations in the 
application for patent were made in good faith, conveyed the land, and 
as a resuit of the acts of concealment done in order to conceal, the 
ofïicers of the United States had no knowledge of the facts until 1910. 
We are not prepared to hold that, where patent for lands is issued up- 
on an ex parte or a passive showing, the government cannot after- 
wards rely upon the truth of the showing made for the issuance of 
the patent, but must investigate as to what uses may be made of lands 
included in the patents issued. United States v. Minor, 114 U. S. 233, 
5 Sup. Ct. 836, 29 L. Ed. 110. As to the original fraudulent grantee, 
the remedy of the United States would be complète, and why should 
it not be afforded as against those who hâve purchased with actual 
knowledge of the facts constituting the original imposition consummat- 
ed by fraud, and where the buyer knows that the ignorance of the fraud 
has been produced by intentional efforts of the guilty persons in conceal- 
ing the truth from the government? Bailey v. Glover, 21 Wall. (88 
U. S.) 342, 22 L. Ed. 636. 

Défendants should answer, and hère, as in the Diamond Coal Com- 
pany Case, supra, avert what the Chief Justice characterized as the 
"danger of wrong lo resuit from a final détermination of the cause up- 
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on mère inference without proof," The.decree tnust;be ,rev,e,rsed, giid 
cause remanded, with directions to sèt aside the decree o£ 4isïpi|gal 
and the motions to dismiss, and for further proceedings in conform- 
ity to this opinion. ., 
Reversed and remanded. 
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(Circuit Court of Appeals, Ninth Circuit. June 5, 1922.) 
No. 3819. 

1. Conspiracy <@=343(2)— Indictment need not charge uniawfui purchasers as 

consplrators. 

That an indictrnent for conspiracy to receive, buy, and sell opium, 
knowing It to hâve been imported contrary to law, in violation of Act 
Feb. 9, 1909, § 2, as amended by Act Jan. 17, 1914, § 2 (Comp. St. §i 8801), 
alleged as ovett acts, sales of such opium to persons named dld not make 
it necessary to charge such persons as conspirators. 

2. Poisons i^=s4 — Dealing in opium uniawfully imported is an offense. 

The concealment or sale of opium of any kind, whether smoking opium 
or not, knowing it to bave been imported contrary to law, constitutes 
an offense under Act Feb. 9, 1909, § 2, as amended by Act Jan. 17, 1914, 
§ 2 (Comp. St. § 8801). 

3. Territorles <@=:3l8— Statute prohibiting importation of opium applicable to 

H3W3JJ 

Undèr Act April 30, 1900, § 5 (Comp. St. § 3648), providing that ail 
laws of the United States not locally inapplicable shall be in force in 
the terrltory of Hawaii, Act Feb. 9, 1909, as amended by Act Jan. 17, 
1914 (Comp. St. §§ 8S00-8801f), applles to that terrltory. 

4. Indictrnent and information <@=:387(2)— Not invalidated by Immaterlal clérical 

error. 

An indictment held not invalidated by a clérical error in the répétition 
of a date, where the mistake was obvions and not prejudicial to de- 
fendant. 

In Error to the District Court of the United States for the District 
and Territory of Hawaii ; Horace W. Vaughan, Judge. 

Criminal prosecution by the United States against Iponmatsu Ukichi 
and others. Judgment of conviction, and défendants bring error. 
Affirmed. 

E. A. Douthitt, of San Erancisco, Cal., and Chas. S. Davis and A. 
M. Cristy, both of Honolulu, T. H., for plaintiffs in error. 

John T. Williams, U. S. Atty., and T. J. Sheridan, Asst. U. S. Atty., 
both of San Francisco, Cal., and S. C. Huber, U, S. Atty., of Honolu- 
lu, T. H. 

Before MORROW and HUNT, Circuit Judges, and BEAN, Dis- 
trict Judge. 

HUNT, Circuit Judge. Plaintiffs in error and three others were in- 
dicted for conspiracy under section 37 of the Pénal Code (Comp. St. 
§ 10201), and after conviction and sentence brought writ of error. 

The charge is that in 1920 in Hawaii défendants feloniously con- 

®=>For «ther cases see same topic &. KEY-NUMBER in ail Key-Numbered BigesU & Indexes 
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sp'îreâ toigethef, and with certain persOns whose hames were unknown 
to thçS'gtuild jurôrs, to feloniously recerve, conceal, buy, sell, and facili- 
tate thfe traiisportation, concealment, and sale of certain opium and the 
derivatives thereof after importation, knowing the same to hâve been 
imported contrary to law, in violation of the Act of February 9, 1909, 
as amended January 17, 1914 (Gomp. St. §§ 8800-8801 f). The conspir- 
acy is alleged to hâve been continuously in existence and exécution 
"from and after the said 27th day of February, A. D. 1921, in this in- 
dictment, mentioned and referred to, and particularly at the time of the 
commission of each and ail of the overt acts" set forth. Several overt 
acts are charged, such as negotiations by one or more of the défend- 
ants for the sale of opium with certain persons- and for the delivery of 
certain opium. 

[ 1 ] There being no bill of exceptions in the record, the questions 
for review are of limited character. It iS'cpntended that the indictment 
is wholly defective, because the names of ail of the co-conspirators 
must hâve been known to the grand jury, .and therefore ought to hâve 
been given. Counsel hâve evidently been misled by a belief that, be- 
Cause in the overt acts charged a person is named as having received 
Opium from one alleged to be a conspirator, such receiver is necessarily 
one of the conspirators, and that therefore his name should hâve been 
included in the charge itself. Such a position, however, is untenable, 
because, although the name of the purchaser may be well known, he 
may be pérfectly innocent of any participation in the conspiracy 
charged. The gist of the offense is the conspiracy, which is not to be 
cônfUsèd with the acts done to eflfect the objéct of the conspiracy. 
Dealy v. United States, 152 U. S. 539,, 14 Sup. Ct. 680, 38 L. Ed. 545. 

(i] The argument tiiat the indictrhent fails to allège or specify 
whether the opium was or was not smoking opium, or opium prepared 
for ' smoking purposes, cannot avail plaiintiffs in error. Section 1 of 
the Act of February 9, 1909, as amended by the Act of January 17, 
1914 (section 8800,, Gomp. St.), makes it unlawful to import into the 
United States opium in^ any form or any préparation or derivative 
thereof, provided opium and préparations and derivatives thereof 
other than smoking opium or opium prepared for smoking may be im- 
ported for médicinal purposes only under régulations prescribed by the 
Secretary of, the Treasury. Section 2 (Gomp. St. § 8801) provides 
that if any person knowingly imports or assists in importing any opium 
or any jpreparàtion or derivative thereof contrary to law, or shall re- 
ceive, conceal, or in any manner facilitate the transportation, conceal- 
ment, or sale of such opium, préparation or derivative thereof after 
importation, knowing the same to hâve been imported contrary to law, 
shall be punished. The allégations of the indictment set forth a gênerai 
combination unlawfully and feloniously to receive, conceal, buy and 
sell, and facilitate the transportation, concealment, and sale of certain 
opium àrid the préparations and derivatives thereof after importation, 
défendants knowing the same to hsve been imported contrary to law 
in violation of the Act of February 9, 1909, as amended by the Act of 
January 17, 1914. We believe the indictment sufficiently stated a con- 
spiracy to violate the statute cited. 
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[3] Plaintiffs in error urge that the above referred to act of Con- 
gress as amended, forbidding the importation of opium, is not applica- 
ble in the territory of Hawaii "as distinguished from the United 
States." But, as ail laws of the United States which are not locally 
inapplicable shall hâve the same force and effect within Hawaii as else- 
where in the United States (31 Stat. 141 [Comp. St. § 3644 et seq.]), 
the statute is as vigorous there as in the mainland. 

[4] It is contended that the indictment is wholly bad, because of a 
discrepancy in the years specified. The charge is that défendants, "to 
wit, on or about the 27th day of February, A. D. 1920, did" conspire, 
and that "said conspiracy" was continuously in existence and in process 
of exécution "throughout ail of the time from and after the said 27th 
day of February, 1921, in this indictment mentioned and referred to, 
and particularly at the time of the commission of each and ail of the 
overt acts in this indictment hereinafter set forth." Ail of the overt 
acts are alleged to hâve been committed on or about dates in February 
and March, 1920. Under thèse circumstances, it is obvious that the al- 
légation that the conspiracy was continuously in existence from and 
after February 27, 1921, was clearly a mistake, and must give place 
to the direct charge that the conspiracy was formed in 1920, and was 
continuons through the times of the commission of the overt acts de- 
scribéd, ail of which were donc in 1920. No question of limitations is 
involved, and in no way does it appear that défendants were prejudiced 
by the discrepancy. Armour v. United States, 209 U. S. 84, 28 Sup. 
Ct. 428, 52 L. Ed. 681 ; section 269, Judicial Code, Act March 3, 1911, 
36 Stat. 1163, amended by Act Feb. 26, 1919, 40 Stat. 1181 (Comp. 
St. Ann. Supp. 1919, § 1246) ; West v. United States, 258 Fed. 413, 
169 C. C. A. 429; Hogue v. United States, 192 Fed. 918, 114 C. C. 
A. 11. 

Our view being that the indictment should not be held invalid because 
of the clérical error, there is no merit in the contention that two con- 
spiracies are charged — one on or ab'out February 27, 1920, and another 
on or about February 27, 1921. One conspiracy being charged, that al- 
leged to hâve been formed and executed in 1920, défendants hâve no 
substantial ground for complaint. 

No objections and exceptions to the charge to the jury, or to the 
refusai to give certain requested instructions, are included in a biU of 
exceptions ; hence no questions relating to them are before us. Saito 
V. United States, 141 Fed. 653, 72 C' C. A. 647 ; Morgan v. United 
States, 148 Fed. 189, 78 C. C. A. 323. 

We find no prejudicial error, and affirm the judgment. 
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WESTINGHOUSE ELECTRIC & MFG. CD. v. METROPOLITAN ELECTRIC 

MFG. CO. 

(Circuit Court of Appeals, Second Circuit. April 3, 1922.) 

No. 227. , . 

Patents <s=328— 1,224,880, for electric switch and fuse box, valid, not anticipateU, 
and infringed. 

Claim.s 5, 6, 7, 10, and 12 of the Kries patent. No. 1,224,880 for an elec- 
■ trie switcli and fuse box, consisting of two compartinents and so arranged 
tliat the fuse compartroent cannot be opened while the switch is on, held 
viilid, not antleipated, and infringed. 

Appeal from the District Court of the tJnited States for the Eastern 
District of New York. 

Suit by the Westinghouse Electric & Manufacturing Company 
against the Metropolitan Electric Rlan^ifacturing Company. Erom 
an interlocutory decree, holding valid\^nd infringed claims 5, 6, 7, 10, 
and 12 of the Kries patent, No. 1,224,880, dated, May 1, 1917, for an 
electric switch and fuse box, and ordering a référence (278 Fed. 666), 
défendant appeals. Affirmed, 

C. P. Goepel, of New York City, for appellant. 
Drury W. Cooper and Thomas J, Byrne, both of New York City, 
for appellee. < 

Before HOUGH, MANTON, and MAYER, Circuit Judges. 

MAYER, Circuit Jùdge. In view of the clear description of the 
patent and the full récital of the claims in Judge Garvin's opinion, we 
need only refer to clairh 5 as illustrative of the invention. That claim 
reads: 

"5. The combination, with a casing having à door hinged theretx), of fuse 
terminais in one part of the casing accessible wheti the door is open and in- 
accessible when the door is closed, supply terininals and live switch contacts 
in another part of the casing, a barrier within the (;>asing preventing access to 
sâid supply terminais and switch contacts when the door is open, pivotally 
mounted switch arms within the casing for Connecting sald switch contacts 
with the fuse terminais, and means opérable from without the casing for 
rocUing the switch arms and controlling the door, said means acting to lock 
the door when said arms are moved toward closod position and to release the 
door when sald arms are moved from closed position." 

What the art needed was a device to prevent easy access to switch- 
boards inclosed in boxes or holders installed extensively in manufac- 
turing establishments and particularly in homes. Such access was 
dangerous to thoughtless or inexperienced persons, who might be se- 
riously injured, and perhaps killed, by contact with exposed parts, 
and also made thefts of current not difficult of accomplishment. Prior 
to Kries, thèse switchboards were inclosed in a box and locked, so as 
to prevent access, except by the représentatives of the lighting Com- 
pany. The fuses, however, may burn out at any time, and under the 
old System nothing could be donc until the company's inspector ap- 
peared with his key to open the box. 

Ê=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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To overcome. this difficulty presented a very praCtical problem. 
Kries attained the désired resuit in a manner which now seems simple, 
but the very simplicity of which is one of the merits of the invention. 
He took the inclosing box, with its two compartments, each having a 
door, one containing the fuses, the other the switch members, extended 
an operating handle for the switch outside the box, and so arranged 
his éléments that it was impossible to open the fuse compartment 
board until the switch was "off," or, when that door was opened, to 
close the switch until the compartment door had been closed. An- 
other resuit was that, when it is desired to hâve the switch remain for 
an extended time in its open position (as when a householder is away), 
the switch arm may be locked in that position, so as to make sure that 
the current is off the meter. 

The application encountered the not unusual struggle between the 
reluctant examiner and the overstating solicitor ; but, notwithstanding 
its history, we deem the effective interlocking between fuse door and 
switching member in two compartment switch boxes as the outstand- 
ing contribution to the art. 

Only two prior art patents need be referred to : German patent. No. 
191,485, to Ôerliken, and Austrian patent. No. 36,265, to Meyer. As 
Hammer, plaintiff's expert said, the Oerliken patent shows — 

"a casing designed to contain both switch and fuses, and it does segregaté tlie 
switch members in one compartment, and it. does place the fuses in ariother 
and separate compartment, and there is a barrier between the two compart- 
ments, and there Is an interlDcli between switch-actuatiug member and fuse 
compartment door." 

But the switch may be closed with the door unlatched, whether by 
design or accident, or the switch may be closed with the door wide 
open, by the use of a screwdriver, or even a pencil. 

The Austrian patent disclbses a single compartment dèvice, with- 
out any barrier, containing both fuses and switches. The operating 
mechanism is such that it may be easily disengaged, so that the switch 
may be closed and the partial door left open, and there is nothing in- 
accessible about any part of the interior of the box. 

The failure of the prior art, the effectiveness with which the de- 
vice Works in practice, the ease with which a layman can understand 
its opération, and the almost complète protection, against accident and 
theft of current combine to make invention clear and to attribute to 
the disclosure a position of substantial merit. Infringement of the 
claims of such a patent may not be readily avoided by substituting a 
less efficient device, while adopting the features which give the in- 
vention vitality. 

Defendant's device, so far as concerns the interlocking mechanism. 
is a faithful copy of Figure 6 of the patent drawings, except for some 
minor mechanical détails of no conséquence. The District Judge put 
the matter aptly when he said : 

"Défendant contends that plaintiff's barrier between the two compartments 
of the box does not go ail the way across the casing. This appears to b« true, 
but it is of no conséquence, for the opening is so slight that it is well-nigh im- 
possible to get the hand thlpough (thus practically eliminating danger), while 
the connection that could be made by sllpping through a hook, with wire at- 
281 F.— 34 
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tached, to steal eiirrent, would be so imperfect that but little loss would be 
possible by that means. It Is finally claimed that there ia no infrlngement, 
because In plaintiff's patent the door is closed by the elosing of the switch, 
whereas in defendant's the switch may be closed by the cloaing of the door. 
An inspection reveals, however, that the closing of the switch in défendant'» 
device will close the door. The conclusion is reached that defendant's box 
differs from that of plaintiff's only in slight and nonessential partieulars, and 
that the çlaims of the patent in suit are infringed." 

Finally, it is urged that "barrier" and "inaccessible" used, for in- 
stance, in claim 5, supra,, are indefinite terms, and that, unless the 
claims are limited to an impénétrable barrier or complète inaccessibility, 
they must be held void for indefiniteness. This contention is followed 
by the argument that, becâuse some one might be able deliberately to 
injure himself in handling defendant's box, or might more readily steal 
current than would be possible in a device responding to the claims of 
the patent, therefore that the claims are not infringed. The patentée 
rather extravagantly had said in his spécification: 

"I • ♦ ♦ preclude ail chance of accidentai contact with live wlres or 
conductors, and render Impossible the taking of curre'nt from within the box 
or chamber while said box Is open." 

But ail such descriptions are relative withiri appropriate limits. 
Nothing mechanical is a perfect barrier nor a perîect défense against 
accessibility, although in this case the invention reasonably approxi- 
mates perfection in this regard. No one really désiring to avoid in- 
fringement need be deceived in this respect. We hâve indicated so 
plainly that there are words not susceptible of mathematical définition, 
which nevertheless fairly describe what is meant to be conveyed to the 
skilled worker in the art, that there should be no further doubt on 
the point. Eibel Process Co. v. Remington-Martin Co., 234 Fed. 624, 
148 C. C. A. 390; Vacuum Cleaner Co. v. Innovation Co., 239 Fed. 543, 
152 C. C. A. 421 ; E. J. Manville Co. v. Excelsior Needle Co., 167 Fed. 
540, 93 C. C. A. 216; Blair v. Jeannette McKee Glass Works (C. C.) 
161 Fed. 355. 

Decree affirmed, with costs. 



ARENZ V. ASTORIA SAV. BANK. 

<CircBit Court of Appeals, Nlnth Circuit. .Tune 19, 1922. Rehearing Denied 

August 7, 1922.) 

No. 3839. 

1. Bankruptcy <s=:3467— Whether the bankrupt fraudulently intended to put prop- 

erty beyond reach of creditors is question of fact. 

Whether there was a fraudulent intent on the part of the bankrupt to 
dispose of his property.in such a way as tb keep it beyond the reach of his 
creditors is largely a question of fact. 

2. Bankruptcy <S:p4l4(3)— Evidence. held to sustaln flnding of fraudulent disposi- 

tion of property.;-; 

Evidence that, shortly before voluntary bankruptcy, the bankrupt sold 
stock owned by him in a corporation of which he was an offlcer to his 

•ÊcsjFor other cases sec same topid & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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father for Us par value, and spent the prooeeds, and that after the ad- 
judicatioti the father retumed the stock to the bankrupt, who agaln be 
came an officer of the corporation, held sufficient, with the admissions of 
the bankrupt, to sustain the finding of the master and the District Court 
that at the time of the sale he inteuded to avoid the inclusion of ail his 
property in the sc-hedules to be filed in the bankruptcy proceedlngs, so as 
to authorize refusai of his discharge. 

3. Bankruptcy xs=»467— Finding of spécial master, approved by District Judge, 
not disturbed, uniess clearly erroneous. 

Findings by the spécial master, who heard the bankrupt testify, will 
not be disturbed, after approval by the judge of the District Court, uniess 
clearly erroneous. 

Appeal from the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

In the matter of Théodore Arenz, bankrupt. From an order denying 
a discharge of the bankrupt, the bankrupt appeals, opposed by the As- 
toria Savings Bank, a corporation. Affirmed. 

This is an appeal from an order denying a discharge to the bankrupt. 
Théodore Arenz, bankrupt, appelUint herein, petitioned the District Court for 
an ord«r of discharge, alleging that he was entitled thereto by reason of 
having been adjudged a bankrupt, and having surrendered ail property and 
rights of property, and complied with the reqnirements of the bankruptcy 
laws. Section 9508, TJ. S. Comp. St. The Astoria Savings Bank, appellee, ob- 
jected, on the ground that, subséquent to the flrst day of the four months 
next preceding filing of the pétition, the bankrupt, with intent to hinder, de- 
lay, and defraud creditors, transferred certain property belonging to him. 
Discharge was denied, and the bankrupt appeals. 

Among the faots disclosed by the record are thèse: 

In 1920 Théodore Arenz and several members of his family were owners 
of the Oregon Contraet Company, a corporation engaged in the paving busi- 
ness in Oregon. Arenz owned one share of the capital stock of the par 
value of $100. He was secretary-treasurer and a director of the corporation, 
and received a salary of $550 per month. Arenz became involved in flnancial 
difficulties, and on February 2, 1&21, sold his share of stock to his father for 
.$100, which he spent. On the day of the sale he resigned his positions with 
the Company, and eight days afterwards (on February 10, 1921) filed a volun- 
tary pétition in bankruptcy. Four days later, however, his father, Jacob 
Arenz, transferred one share of the stock of the corporaton to Théodore, the 
bankrupt, and on that same day Théodore was again eleeted secretary-treas- 
urer of the corporation. 

There is some dlscrepaney in the several statements made by Théodore at 
the varions hearings. Upon one occasion he testifled that his sole purpose in 
selling the stock to his father was to avoid involving the corporation in his 
Personal affairs, that he knew he was going Into bankruptcy when he made 
the sale, and that he spent the proceeds. At one time he said he sold the 
stock because he needed the money and knew he was going into banlîruptcy. 
At another time he said he and his father had had a mlsunderstanding, and 
that he desired to sever his connection with the company. At still another 
time he said he sold the stock, so as not to embarrass the corporation ; 
that he thought of going into bankruptcy, but was undecided ; that he had 
no intent to defraud any one; that be used part of the ranney received from 
liis father to pay for bankruptcy proceedlngs: that the stock was transferred 
to him, and he was again made an officer of the corporation, and received the 
same salary that had previously been pald to him : and that during the few 
days between the sale to his father and the transfer of the share there was 
no déduction from the regular salary paid. 

C=>For other cases sée same topic & KEY-NtIMBER in ail Key-Numbered Digests & Indexe» 
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Sidney Teiser, of Portiand, Or., f or appellant. 
W. W. Banks, of Portland, Or., and G. C, Fulton and A. C. Fulton, 
k»th ôf Astoria, Or., for affilée. 

Before MORROW and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1,2] Un- 
der the. well-recognized rule, whether there was à fraudaient intent on 
the part of the bankrupt to dispose of his property in such a way as to 
keep it beyond the reach of his creditors was largely a question of 
fact. Dean v. Davis, 242 U. S. 438, 37 Sup. Ct. 130, 61 L. Ed. 419; 
Pirvitz v. Pithan, 194 Fed. 403, 114 C. C. A. 365. A reading of the 
record satlsfies us that the master and tl?e District Court were justified 
in çoncluding that at the time of the sale of the stock Arenz intended 
to file a pétition in bankruptcy, and that his purpose in selling was to 
avoid the inclusion of ail of his property in his schedules to be filed in 
the bankruptcy proceedings. The fàct that the stock was sold for $100 
isnbtôf importance, for the essential question is, not the amount in- 
volyed, but the purpose which Arenz had in mirid when he made the 
salé, . 

[3] The spécial master having had the advantage of hearing the 
bankrupt testify, and the findings having been approved by the Dis- 
trict Court,the conclusions of fact will not be disturbed, unless clearly 
erroneous. Poff v. Adams et al., 226 Fed. 187, 141 C. C. A. 185; 
Remiiiérs v. Merchants'-Laclede Nat. Bank, 173 Fed. 4S4, 97 C. C. 
A. 490; In re Breitling, 133 Fed. 146, 66 C. C. A. 212. 

The order denying a discharge is affirmed. 



MoCURRY et al. v. UNITED STATES. 

(Glrcult Court of Appeals, Ninth Circuit. February 13, 1022.) 
No. 3747. 

1. Criminal law ®=3822(I6)— Instructions on measure of proof held not errontous. 

A charge on the subject of reason.able doubt and measure of proof, 
construed as a whole, held not erroneous. 

2. Ifltoxlcating liquors iS=9224 — Instruction as to burden of proof approved. 

In a prosecution for operating a still wlthout registering It and gMng 
bond, an instruction that tlie piosecutlon need only prove clrcumstances 
from which lack of registry aiul filing of bond coulil be presumed, where- 
npon the biirden of proof shifted to défendants to prove registratlon and 
filing of bond, held not erroneous. 

In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Criminal prosecution by the United States against Ray McCurry 
and John Wall. Judgment of conviction, and défendants bring error. 
Affirmed. 

^=>For other cases aee sntne tnpic & RET-NUMBER in ail Key-Numbered DlgesU & Indexa* 
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Miller, O'Connor & Miller, of Livingston, Mont.,' for plaintiffs in 
error. 

W. H. Meigs, Asst. U. S. Atty., of Helena, Mont. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The indictment filed in the court below 
contained three counts. The first count charged the appellants with 
having made and fermented a certain mash fit for the production of 
spirits on premises other than a distillery duly authorized according to 
law; the second count charged the appellants with having failed and 
neglected to register a certain still, set up, which they had in their pos- 
session and custody ; and the third count charged them with having car- 
ried on the business of distillers without having given the bond required 
by law. Upon the trial of the cause the appellants were convicted upon 
the second and third counts of the indictment, and were found not guilty 
upon the first count. Judgment was entered accordingly, and froni this 
judgment the appellants prosecute this writ. 

[ 1 ] The appellants contend that the lower court erred in instructing 
the jury at the trial that évidence tending to show the probability of 
guilt of the défendants was sufficient to warrant a conviction. This 
is an erroneous statement of the court's instruction. The counsel for 
the appellants in his argument to the jury had said that the jury could 
not convict on suspicion. The court said that "that is true, but he 
fcounsel] went on to say that you [the jury] could not convict on prob- 
abilities." There the court interrupted counsel, and stated that "that 
is not the law, because, after ail, ail cases are determined upon proba- 
bilities." The court thereupon gave the following instruction: 

"There is no siich thing as absolutely proving the guilt of tlie défendants, 
and guilt never needs to he proven to an absolute certainty beoause that is 
impo.ssible. It needs only be proven to that high degree of probability that 
créâtes in your mlnds an abidlng conviction to a moral certainty that he is 
guilty." 

The court had previously instructed the jury : 

"That thèse défendants are presumed to be innocent, and that prestimption 
ï-equires that you acquit them; unless, after your review of ail the évi- 
dence, you believe it overcomes to a degree that satlsfies you that they are 
guilty beyond a reasonable doubt, it is your duty to convict them." 

This was unquestionably a correct statement of the law. Dunbar 
V. U. S., 156 U. S. 185, 199, 15 Sup. Ct. 325, 39 L. Ed. 390. It is not 
necessary to repeat what has been so often said in this court that 
counsel cannot sélect a particular passage or portion of the charge of 
the trial court for the purpose of establishing error. The whole cliarge 
must be taken together, and if it appears therefrom that the law has 
■ been f ully and fairly stated, and that the jury must hâve so understood 
him, the f act that some passage, or even passages, are open to criticism, 
cannot be successfully urged as réversible error. 

[2] It is next assigned as error that the lower court erred in in- 
structing the jury that the burden was upon the défendants to show 
the registration of the still and the filing of the bond. The court in- 
structed the jury that the prosecution need only prove the circum- 
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Stances from which can be presumed lack of registry and bond filed, 
whereupon the burden shifted to défendants to prove registration and 
filing of bond. 

A circumstance of great significance against the registration of the 
still and filing of a bond by the appellants was the fact that they made 
no daim of ownership, interest in, or knowledge of the still. This was 
in accordance with their plea of not guilty, and was a practical admis- 
sion that they had not registered the still, nor given bond therefor. 
This fact was brought to the attention of the appellants by the court 
in its décision denying the motion for a new trial, in response to which 
they remained silent. The absence from the case of any claim of own- 
ership, intent, interest in, or knowledge of the still, on the part of the 
appellants, was a material circumstance, sufificient to shift the burden 
of proof, and justify the instruction of the court to the jury that the 
burden was upon the défendants to pfove the registration of the still 
and filing of bond. If the appellants had registered the still and filed 
the bond, they knew that fact better than any one else, and could hâve 
80 stated at any time during the proceedings against them. 

The two remaining assîenments of error are sufficiently covered by 
what hfts already been stated. 

We find no error in the proceedings of the District Court, and the 
judgmAit is therefore affirmed. 



THE SANTURCE. 
SAUCIER V. NEW YORK & PORTO RICO S. S. CO. et al, 

(Circuit Court of Appeals, Fifth Circuit; Aprll 27, 1922.) 

No; 3833. 

I. Seamen (S=929(5)— Evidence held to sustain finding against négligence cf 
shipowner with référence to oiling platform. 

On libel to recoyer damages for injuries to an oiler employed on n 
steainslilp, évidence helil to sustain the finding tliat tlie sliipowner was 
not négligent in the construction or maintenance of the platform on 
which the oiler was eiigagod in the performance of his dutics, wheu he ft'll 
and his foot came in contact with a moving erank shaft. 

Appeal from the District Court of the United State^. for the Eastern 
District of Louisiana, New Orléans Division ; Rufus E. Poster, Judge. 

Libel in adrairalty by Earl Saucier against the steamship Santurce, 
of which the New York & Porto Rico Steamship Cornpany was claim- 
ant, to recover wages and subsistence and damages for personal injuries. 
From a decree for wages and maintenance only, refusing to allow dam- 
ages, libelant appeals. Affirmed. 

W. J. Waguespack and Herbert W. Waguespâck, both of New Or- 
léans, La., for appellant. 

Georp^e H. Terriberry, Frazer L. Rice, W. W. Young and Joseph M. 
Rault, ail of New Orléans, La., for appellees. 

Ê==5FQr other cases see same topio & KEY-NUMBER in ail Key-Numbercd Dlgests & Indexes 
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Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The appellant, Saucier, libeled the steamshlp 
Santurce to recover damages for personal injuries sustained while 
performing his duties as an oiler during a voyage of said vessel. The 
vessel on August 24, 1919, was on the high seas on a voyage, and 
Saucier was oiling a portion of the engine of said steamship. To do 
this he was required to stand on a platform, 2 feet 4 inches long, sit- 
uated among the machinery. The floor of the platform was equipped 
with a métal strip surrounding it 2'/is inches high. Above this strip 
there was a railing, consisting of a brass tube around the platform sup- 
ported by stanchions, at a height of 2 feet 9 inches from the floor of 
the platform. The space between the 2^/i8 inch strip and the railing 
was entirely open. Next to the platform was a crank shaft of a high 
pressure engine which in its forward and downward motion cleared 
the platform only three-fourths of an inch. Saucier was standing on 
the platform, leaning over, holding an oil can in his right hand, and 
holding to the rail with his left. While in this position the vessel 
lurched. Saucier slipped and f ell ; his right foot went oflf of the plat- 
form into the machinery, and his foot was struck by said crank shaft. 
As a resuit of the accident, he lost the first joints of his large toe and 
second toe, and sustained a fracture of the instep and severe lacérations 
of his foot. He claimed that the rail on which he was holding was 
loose, and that it moved and gave under his weight as the vessel lurched, 
and caused his foot to slip, and based his right to recover upon the al- 
leged unseaworthiness of the vessel, in that the platform was insuffi- 
ciently protected from the machinery, and that the rail around the same 
was weak, loose, and insufficient. 

He claimed in this libel the loss of wages and subsistence from Au- 
gust 24 to November 17, 1919, $385, and for damages for his injuries 
the sum of $1,500. The court rendered a decree in his favor for wages 
and maintenance in the sum of $167.84, and found against the claim 
for damages. The appeal is taken from the refusai of the court to find 
in favor of the libelant on his demand for damages. 

We do not think there is any testimony in the record to indicate that 
there was any négligence on the part of the ship or its owners in regard 
to the platform upon which Saucier was standing, uniess the évidence 
showed that the rail around the platform was in a defective condition, 
that such defect caused the accident, and that the mastf r knew or should 
hâve known of such defect. The floor of the platform was protected 
by a strip over 2 inches high, entirely around, so as to prevent one from 
slipping therefrom. There is no suggestion in the record that the rail- 
ing was not in good order when the vessel left port, nor that it had pre- 
viously been out of order. The witness Street, who testified for the 
libelant that 10 minutes after the accident he found the railing loose, 
with a play up and down of 3 inches each way, testified that 30 minutes 
before the accident he had examined the railing and that the same was 
sound and strong. The chief engineer, McDonald, and the first assist- 
ant engineer, Small, testified that the railing was in perfect condition 
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and firm and strong, and that it was so after the accident as well as 
before. 

The District Judge was of the opinion that it was — 

"somewhat probable that the accident occurred by llbelant carelesslj placlng 
his foot on top of the middle strlp lu the opération of oUing certain oil cuiw 
outside of the ralling, when he was injured by the thrust of the crank shuft." 

He further held that there was no want of proper diligence on the 
part of the shipowner in keeping the guard rail in proper condition, and 
that, even coriceding that it was loose at the time of the accident, it 
was hardly possible timt its condition was such as to cause libelant to 
slip. 

The Court did not find that the hand rail was loose, and there 'was 
abundant évidence which warrarited his refusing so to find. We think 
that the évidence in the case fully warranted the finding of the_court 
against the libelant on the question of damages. Burton v. Greig (G, 
C. A.) 271 Fed. 271. 

The decree of the District Court is therefore affirmed. 



JOHNSON et al. v. UNITED STATES. 

(Circuit Court of Appeala, Sisth Circuit. June 6, 1022.) 

No. 3658. 

Crfminal law <g=>l 169 (5)— Admission of évidence held not réversible error. 

In a prosecutlon for operating an lUicit still, admission, over objec- 
tion, of testimony of a prohibition agent, who was hidden near when de- 
fendants approached the still, that défendants were the persons he ei- 
pected there, held not réversible error, where the jury were instructed not 
to consider such testimony as évidence of défendants' guilt. 

In Error to the District Court for the Western District of Tennessee; 
J. W. Ross, Judge. 

Criminal proseçution by the United States against Lloyd Johnson 
and Clabern Stephens. Judgment of conviction, and défendants brmg 
error. Affirmed. 

T. A, Lancaster, of I^exington, Tenn. (T. A. Lancaster, of Lexing- 
ton, Tenn., on the hrief), for plaintiffs in error. 

S. E. Murray, U. S. Atty., of Memphis, Tenn. (Thos. J. Walsh, Asst. 
U. S. Atty., of Memphis, Tenn., on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENI SON, Circuit Judge. The plaintifïs in error were indicted 
and convicted for possessing a still and operating it in the manufac- 
ture of whisky, ail in violation of the National Prohibition Act (41 
Stat. 305). Two grounds are"urged for reversai: 

The first is that incompétent testimony was received. The prohibi- 
tion officers were in hiding near the still in the early morning when 
the défendants appeared. The controversy of fact was whether the 

$=9For other cases see same topic & KBY-NUMBER In aU Kejr-Numbered DigesU t Indszea 
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défendants had been operating the still previously, and came there that 
morning to résume opérations, or whether they were ignorant of its 
existence before that time and only chanced then to corne upon it. 
One of the officers who was testifying was asked, "Who had you been 
expecting there?" After an objection was made and overruled, and 
exception taken, the witness answered and namcd the défendants. The 
record continues : 

"The court then instructed the jury that this question could net be consid- 
ered l)y them as évidence of guilt of the défendants, but as showing the 
motive of the officers in going tliere." 

If this had been direct testimony that the officers had been told that 
the défendants were operating the still, it would hâve been plainly 
hearsay testimony, and its admission would hâve been error, and per- 
haps prejudicial enough to require a new trial. Biandi v. U. S. (C. 
C. A. 6) 259 Fed. 93, 170 C. C. A. 161. It was not directly to that 
eflfect, although it may bave carried that implication. The expectation 
of the officers might hâve been based upon facts which would hâve 
been admissible, if fully developed. In this situation, and in view of 
the immédiate caution given to the jury by the court, limiting the 
effect of the testimony, we think it must be classified with those anal- 
ogous matters which are not to be wholly excluded, and which, when 
properly limited, are not so prejudicial as to require reversai. See our 
opinions in Robilio v. U. S.. 259 Fed. 101, 102, 170 C. C. A. 169; 
Kiersky v. U.' S., 263 Fed. 684, 686. 

The second ground urged is the déniai of the motion for an instruct- 
ed verdict, which motion was based on the theory that the évidence, 
taken ail togethcr, did not give the jury the necessary légal basis for 
conviction. We think the case was properly one for the jury to dé- 
cide, and that there was substantial évidence to support the verdict, 
within the proper définition of that phrase as rightly applied in a 
criminal case. It was the theory of the défendants that they had no 
knowledgc of the still until they happened upon it, and that everything 
they had done until their arrest was only by way of investigation re- 
sulting from a natural curiosity. The conversation between them, 
overheard by the officers, was to that effect. They expressed to one 
another surprise at finding it, wonder as to what it was, and queries 
as to whether thé necessary appurtenances were near by. If this were 
the whole situation, it would not indicate guilt; but the officers further 
testifàed that the path upon which the défendants came led to the .still 
and stopped there ; that one of the défendants, after their mutual sur- 
prise had been expressed, said that there was no one around, and gave 
the other some instructions which were not distinctly heard by the 
witness ; and that the circumstances indicated that they had brought 
with them their luncheon for an all-day stây. Their explanation that 
they had corne to look at fish lines in the river neaf by did not fully 
explain their conduct. 

The jury, drawn from that part of the state, saw both the respond- 
ents, heard their testimony positively denying ail Connection with the 
still, and evidently did not believe them. It was not at ail beyond the 
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jury's rightful power for it to conclude that the défendants knew that 
their chief danger of discovery lay in the concealed présence of some 
one who had corne in during the night, and that what they said to 
each other was their regular morning program for establishing a dé- 
fense, if, in fact, they were under observation. 
The conviction and the sentence are affirmed. 



THE JEANNETTE SKINNER. 
THE CEYLON MARU. 

(Circuit Court of Appeals, Fourth Circuit. May 18, 1922.) 

No. 1935. 

Shipping ®=s3Y2, New, vol. 8A Key.No. Séries— United States vessel employed 
as army transport immune from lien for collision damages. 

A vessel owned by the United States, manned by the navy and employed 
as an army transport in serving public needs at the time of a collision, is 
Immune from lien liability for damages caused by the collision. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty by the Nippon Yusen Kabushiki Kaisha, owner of 
steamship Ceylon Maru, against the steamship Jeannette Skinner ; the 
United States, owner and claimant. Decree for libelant, and claimant 
appeals. Reversed. 

For opinions below, see 266 Fed. 396. 

J. Frank Staley, Sp. Asst. Atty. Gen. (Robert R. Carman, U. S- 
Atty., of Baltimore, Md., on the brief), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City, George 
Weems Williams, of Baltimore, Md., and Van Vechten Veeder and 
Chauncey I. Clark, both of New York City, for appellee. 

Before KNAPP, WOODS, and WADDILI., Circuit Judges. 

KNAPP, Circuit Judge. On November 2, 1918, the Jeannette Skin- 
ner, a vessel at ail times owned by the government, while manned by 
the navy and employed in the Army Cargo Transport Service, was in 
collision with the privately owned Japanese steamship Ceylon Maru, 
then under time charter to the United States, and lying at anchor off 
Trompeloupe, France. Later, after the Jeanette Skinner's release from 
the Transport Service, but while still manned by the navy and em- 
ployed in carrying Food Administration cargoes, the owner of the Cey- 
lon Maru, under assumed authority of section 9 of the Shipping Act 
of 1916 (Comp. St. § 8146e), filed a libel in rem against the Jeannette 
Skinner to recover the damages caused by the collision. The United 
States, appearing specially and not otherwise, filed its suggestion of 
want of jurisdiction of the District Court to entertain the proceeding. 

The District Court held that, although at the time of the collision 
the Jeannette Skinner was employed in public service, yet inasmuch as 

®=»Por other cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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at the time the libel was filed she had been released from such service 
and assigned to service determined to be commercial, in which she was 
employed at the time of her seizure, the court had jurisdiction, and 
that the happening of the collision impressed upon the vessel a lien 
which, though not then enforeeable, survived and became enforceable 
against her when committed to commercial service. The Jeannette 
Skinner, 258 Fcd. 768. The court accordingly assumed jurisdiction, 
heard the case on the merits, found the Jeannette Skinner and those in 
charge of her solely at fault for the collision, and entered a decree 
against the government for the damages sustained by the Ceylon 
Maru. The government appeals. 

SJnce the décision in the court below, the direct contrary has been 
held by the Suprême Court in the Western Maid Group of Cases, 257 
U. S. 419, 42 Sup. Ct. 159, 66 h. Ed. -— , decided January 3, 1922. 
As applied to the instant case, the ruling in those cases is that, as the 
Jeannette Skinner at the time of the coflision was a vessel owned by 
the government, manned by the navy, and employed as an army trans- 
port in serving public needs, she was immune from lien liability for 
the damages caused by the collision. The District Court was therefore 
without jurisdiction of the vessel or the subject-matter, and the libel 
should hâve been dismissed for that reason. This ruling is décisive of 
the présent appeal, and other assignments of error need not be dis- 
cussed. 

The decree will be reversed, and the cause remanded, with directions 
to dismiss the libel for want of jurisdiction. 

Reversed. 



COMMERCIAL HEALTH & ACCIDENT CO. v. PICKERING, Internai Revenue 

Collector. 

(District Court, S. D. Illinois, S. D. January S, 192P.) 

No. 16647. 

1. Internai revenue <S=34 — War revenue acte should be construed to give effect 

to Intention of Congress. 

Notwithstandlng the fact that the Revenue Acts of Octoher 3, 1917, and 
February 24, 1919, were passed for the purpose of ralslng revenue to 
meet the expenses of the war, it is the duty of the courts, in construlng 
them, to observe the fundaniental rule to ascertaln and give eflfect to 
the intention of Congress. 

2. Internai revenue <s=94— Exemption proviso should be construed against exemp- 

tion. 

The gênerai rule that revenue laws should he construed strictly in favor 
of citizens applies to the enacting clause of the statute, but does not apply 
to a proviso creatlng exceptions from the gênerai language, and a claim 
of exemption must be clearly made out 

3. Internai revenue is=37— Section exemptlng local mutual organizations from in- 

come tax strictly construed. 

Revenue Act 1918, § 231, par. 10 (Comp. St. Ann. Supp. 1919, S 6336%o), 
which was a re-enactment of Act Sept. 8, 1916, tit. 1, § 11, par. 10 (Comp. 
St. § 6336k), and which exempts from the Income tax farmers' or other 
mutual bail, cyclone, or flre Insurance companles, or like organizations of 

^:sPor otber cases see 8am« toplc & KEY-NUMBER 1d ail Key-Numbered Dtgests & Indexes 
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a purfely local chàracter, is to be construed strictly against the exemption, 
tliesame as it would be if It were a proviso to the gênerai section iinposing 
the iricome tax, instead of a separate section. 

4. Intentai revenue <^=}7 — Only local mutual Insurance organlzations are exempt 

froni income tax. 

In Re\'ènue Act 1918, § 231, par. 10 (Comp. St. Aun. Supp- 1910, § 
6.336140), exempting from the income tax farmers' or other mutuàl In- 
surance companies, or mutual companies for other purposes, or like or- 
ganisations of a purely local chàracter, tlie clause "of a purely local 
chàracter" is one of limitation on ail ôf the espeCi^Uy enumerated bus- 
inesses set out in the entire paragraph, and not merely on the "like 
organisations," so that a intitual insùrance company, whose business 
is not of a purely local chàracter, is not within the exemption. 

5. Internai revenue i@:;=>7— Mutual Insurance company, doing busines throughout 

the State, is not local. 

A mutual insùrance company, which prosçcutes its business tljroughout 
an entire state, having a gênerai office, witli subordluate. headquarters in 
three other clties, is not a company of a purely local chàracter, exempt 
from the income tax. 

. At Lftw. Action by the Commercial Health & Accident Company 
against J. L,. Pickering, Collecter of Internai Revenue, to recover taxes 
paid under prétest., Judgment directed for defen,dant. 

1 P. B. Warren, of Springfield, 111., for plaintiff. 

Edvyard C. Knotts, U. S. Atty., of Springfield, 111., and Garl R. 
Mapes, Soliciter of Internai Revenue, of Washington, D. C, for 
défendant. 

FITZHENRY, District Judge. Plaintiff seeks to recover from the 
défendant, collector of internai revenue for the Eighth district of Illi- 
nois, $1,165.13, paid under protest as taxes levied and coUected under 
the Revenue Acts ôf 1917 and 1919. The action is bàsed upon thé 
theory that plaintiff cornes within the exempted class specified in para- 
graph 10, § 11, tit. 1, of the Act of September 8, 1916 (39 Stat. 7.56, 
766, 767 [Comp. St. § 6336k]). This same provision was re-enacted 
bv référence in Act Oct. 3, 1917 (40 Stat. 300, 315, 316) § 504, tit. 5 
(Comp. St. 1918, § 630914a), and was re-enacted by section 231 of the 
Revenue Act of 1918 (Act Feb. 24, 1919 [40 Stat. 1057, 1076 (Comp. 
ât. Ann. Supp. 1919, § 6336%p)]), and was referred to in paragraph D, 
§'503, tit. 5, of the same act (40 Stat. 1104 [Comp. St. Ann. Supp. 
1919, §6309i/sd]). 1 - 

Paragraph 10 of section 231, supra, is almost identically the same as 
paragraph 10, tit. 1, of the Act of September 8, 1916. The latter pro- 
vision was effective until the passage of the Revenue Act of 1918, and 
the former provision was in effect for the residue of the time covered 
by the tax sought to be recovered from the date of the passage of the 
Revenue Act of 1918 (February 24, 1919). Paragraph 10 is as fol- 
lows: 

"Farmers' or other mutual hail, cyclone, or flre Insurance companies, mutual 
or irrigation companies, mutual or co^opérative téléphone companies, or Uke 
organvzations of a purely local chàracter, the income of which consists solely 
of assessments, due«. and fées collected from members for the sole purpose of 
meeting expenses." 

, , ; ■ ■- ■ 
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Unless the plaintiff brings itself fairly within tlie provisions of para- 
graph 10, supra, it is clearly liable for the tax proyided in section 504 
of the Revenue Act of 1917 and section 503 of the Revenue Act of 
1918. 

[1] Thèse Revenue Acts are laws passed by Congress for the pur- 
pose of raising revenue to meet the expenses of the war. Notwith- 
standing that fact, it is the duty of courts, in construing statutes, to ob- 
serve the fundamerital rule, to ascertain and give effect to the intention 
of Congress. Eidman v. Martinez, 184 U. S. 578, 583, 22 Sup. Ct. 
515, 46 L. Ed. 697; Hartranft v. Weigmann, 121 U. S. 609, 7 Sup. 
Ct. 1240, 30 h. Ed. 1012; Amer; N. & T. Co. v. Worthington, 141 U. 
S. 468, 12 Sup. Ct. 55, 35 L,. Ed. 821 ; Lynch v. Union Trust Co., 164 
Fed. 161, 90 C. C. A. 147;Disston v. McClain, 147 Fed. 114, 77 C. 
C. A. 340; Niles v. Central Mfg. Co., 252 Fed. 564, 165 C. C. A: 14. 

[2] It is contended by the plaintiff that in interpreting revenue laws 
courts should consider them strictly in favor of the citizen. Eidnian 
V. Martinez, supra. This is undoubtedly the gênerai rule applicable to 
the enacting clause of a statute. However, hère plaintiff seeks to 
bring itself within a proviso or a clause exempting certain classes of 
corporations, associations, and clubs which the act provides shall not 
be burdened with the' tax. In construing such a provision we must be 
guided by the rule, which has long been adhered to, and which is an- 
nounced in United States v. Dickson, 15 Pet. 141, 10 L. Ed. 689, where 
the court uses this language: 

"* * * We are ]ed to the gênerai rule of law, which has always pre^ 
vailed, and becoine con.secrated almost as a niaxiin in the inteipretation of 
statutes, that where the enacting clause is gênerai in its language and ob.iects, 
and a proviso is afterwards introduced, that proviso is construed strictly, 
and takes no case out of the enacting clause which does not fall fairly within 
Its terms. In short, a proviso carves spécial exceptions only out of the eriart- 
ing clause ; and those who set up any such exception, must estahlish it as 
belng within the words as well as within the reason thereof." 

A daim of exemption from taxation must be clearly rriade out. 
Bank of Commerce v. Tennessee, 161 U. S. 134, 146, 16 Sup. Ct. 456, 
40 L. Ed. 645 ; Perry Co. v. Norfolk, 220 U. S. 472, 31 Sup. Ct. 465, 
55 ^L. Ed. 548; Vicksburg R. Co. v. Dennis, 116 U. S. 665, 6 Sup. Ct. 
625, 29 h. Ed. 770. This controversy exhibits no disagreement as to 
the gênerai rule with référence to the interprétation of revenue statutes 
being in favor of the citizen as against the government. However, 
the disagreement arises as to the manner of construing and applylng 
paragraph 10, supra; the plaintiff contending that it should be con- 
strued most favorably to the citizen as against the govemment. 

[3] Paragraph 10, being an exemption statute, is in the nature of a 
proviso following the enacting clause in a statute of less volume, and 
we feel that the earlier announced rule applying to provisos applies 
hère. While it is true, in Eidman v. Martinez, 184 U. S. 578, 583, 22 
Sup. Ct. 515, 517 (46 L. Ed. 697), the court applied the construction 
contended for by the plaintiff with référence to ail forms of taxation 
and particularly spécial taxation, yet in the same paragraph iri which 
it ahnounces the rule and cites authorities the court says: 
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"TJie rule regarding exemptions trom gênerai laws imposing taxes may be 
difTerent. Cooley oh Taxation, 146, In re Enston, 113 N. Y. 174, 17T (sub nom. 
People V. Shêrwood, 3 L. R. A. 464, 21 N. E. 87)" 

— demonstrating the purpose o£ the Suprême Court not to disturb the 
well-established rule observed by the court and announced in United 
States V. Dickson, supra. 

In our judgment, the Suprême Court in Swann v. Finch, 190 U. 
S. 143, 23 Sup. Ct. 702, 47 L. Ed. 984, thoroughly settled the law on 
this subject. There it was sought to recover a "drawback" under a 
tariff law granting exemption f rotn import duties upon imports brought 
into the country for treatment and manufacture and afterwards ex- 
ported. In other words, Congress, by the provisions contained in the 
tariflf law, then before the court, granted a privilège to importers to 
draw back the tarilï paid upon goods imported which were afterwards 
exported, within the provisions of the law. The reasons for the pro- 
vision of that tariff law, of course, are immaterial to the courts. So 
with référence to paragraph 10, supra. Therefore we believe there can 
be. no doubt that in a case such as the présent one, there can be no 
recovery unless the plaintiflf brings itself fairly within the exemption 
provisions. 

[4] However, we do not regard the application, of the rule as finally 
determining this case after ail. The material question that addresses 
itself to the court is: Was it the intention of Congress that such a 
corporation as the plaintiff should be exempt from taxation? An 
cxamination of the entire section 231 discloses that Congress concluded 
to exempt certain activities, wholly local, neighborhood, or co-operative 
societies, and such as were not mainly engaged in pursuits for pecuni- 
ary profit, but were social, educational, or philanthropie in their pur- 
poses. In order that we may détermine exactly the class of activities 
and persons exempted, we should ascertain the intention of Congress 
from the words used in the statute itself. We do not believe it was the 
intention to exempt "farmers' or other mutual bail, cyclone, or fire In- 
surance companies," etc., generally, but only such as are "of a purely 
local character" ; nor mutual or co-operative téléphone companies, gen- 
erally, but only such as are purely local in their character. In other 
words, we do no feel that the words "of a purely local character" are 
words of limitation only upon the provision "or like organizations," 
but rather upon ail of the especially enumerated businesses set out in 
the entire paragraph. A proper reading of this paragraph requires the 
interpolation of a comma after the words "like organizations." 

Indeed, reading the statute as hère repunctuated, a flood of light is 
shed upon the purpose of Congress in the preceding lines of that 
paragraph. To read the words "or like organizations of a purely local 
character," as distinguished from the preceding words, any bail, cy- 
clone, or fire insurance company that is operated by farmers and upon 
a mutual plan would be exempted ; any téléphone company organized 
upon the mutual or co-operative basis would be exempted, and that 
even though it operate over an extensive portion of the country. But 
we believe it was the intention to exempt those organizations which are 
of the classes named and also of a purely local character. Farmers' 
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and other mutual companies, for the purposes referred to, of a purely 
local character, are common and well known throiighout the entire ju- 
risdiction. Mutual ditch and irrigation companies are necessarily local 
in their very nature, while the mutual co-operative téléphone companies. 
must be of a purely local character. 

[5] At the time of the enactment of thèse laws "farmers' or other 
mutual * * * companies * * * téléphone companies," or the 
Hke, "of a purely local character," were numerous, and the mère nam- 
ing of one of them was its most perfect description, which was well 
known and fully understood to mean a local mutual téléphone Com- 
pany, such as a farmers' party line with its little exchange, neighbor- 
hood anti-horse thief societies, the local farmers' insurance societies,, 
and the like. Such expressions did not include a gênerai life, health, 
and accident insurance company organized under a gênerai law and 
doing a gênerai business throughout an entire state, such a concern as 
the plaintiff, with gênerai offices in Springfield, and subordinate head- 
quarters in Chicago, Decatur, and East St. Louis, and this, even though 
at the time of the filing of the déclaration herein the plaintiff had done 
no business outside the geographical limits of the state. 

We know of ho judicial détermination that the words "like organiza- 
tions of a purely local character" mean anything différent in a fédéral 
statute than they would when used in a state statute, yet this is the 
contention of the plaintiff hère. In writing the statutes under which 
the tax was levied and collected, the enacting clauses were very far- 
reaching and inclusive in their scope ; but Congress concluded that 
there were certain local neighborhood community activities throughout 
the United States which were not operated for profit and should not 
be taxed. It attempted to describe those things in paragraph 10, supra, 
by the use of the English language usually and customarily used to 
describe them. To hold otherwise would be to open the field for the 
great life insurance companies now doing business throughout the 
United States upon the mutual plan, to apportion certain portions of 
the United States amounting to less than the whole for their opéra- 
tions, and thus bring themselves within the meaning of the exemption. 

But it is claimed by the plaintiff that its income consists solely of as- 
sessments, dues, and fées collected from members for the sole purpose 
of meeting expenses. The same is true of the great mutual com- 
panies, for at the close of each year, if the premiums amount to more 
than enough to meet the expenses, etc., the remainder is retumed to the 
policy holders under the guise of a "dividend." We feel that the 
plaintiff is not clearly within the provisions of paragraph 10, so as to 
be entitled to exemption from taxation. 

In the light of thèse views the court will find the issues for the de- 
fendant, and judgment may be entered accordingly. 
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DAVIDSON V. PAYNE, Director General of Rallroads, «t al. 

(District Court, D. Kausas, Ilrst Division. April 20, 1022.) 

No. 22.32. 

Limitation of actions (S==>30— Action under Kansas Worl<Rien's Compensation 
Law barred In two years; "injury 1o rights of another not arising on con- 

tract." 

An action under Kansas Worlîmen's Compensation Law, for injury to an 
employée is one "for injury to the rigtits of another not arising on con- 
tract," wlthin tlie two-year statuts of limitation provided for in Gen. SL 
Kan. 1915, § 6907, subd. 3 (Code Ctv. Proc. § 17), and is not one arising on 
contract, nor one glven by tlie statute, wltbin tho three-year statute of 
limitations provided for in subdivision 2. 

LEd. Note. — For otber delinitious, see Words and Phrases, First and 
Second Séries, Injury,] 

At Law. Action by Benjamin P. Davidson against John Barton 
Payne, Director General of Rallroads, and others. On demurrer to 
amended pétition. Demurrer sustained. 

J. H.. Brady, of Kansas City, Kan. (Arthur J. Mellott, of Kansas 
City, Kan., on the brief), for plainti'fï. 

R. W. Blair, T. M. Lillard, and O. B. Eidson, ail of Topeka, Ka»*. 
(A. i,. Berger, of Kansas City, Kan., on the brief), for défendants. 

FOLLOCK, District Judge. This is a suit brought under the Work- 
men's Compensation Law of this state. Laws 1911, c. 218, as amended 
by La\ys 1913, c. 216, As shown by the amended pétition, the acci- 
dentai .injury for which plaintiff claims compensation happéned to 
him December 5, 1018, while engaged as a car repairer in the employ 
of.deferidant. This suit was ript instituted until April 20, 1921, more 
than two years, but not three years, after the injury was donc. De- 
fendant demurs. 

^he question presènted is: Does the two-year or the three-year 
statiite of limitations of this state apply to suits or actions institut- 
ed under the Çomperisation Law of the state? A. reading of the act 
itself disclbses there is fixed no limitation of suits or actions brought 
f hèret^n^er ; hehcè the provisions of the gênerai statutes of limitations 
of the state mlist apply. In so far, counsel for the respective parties 
agrée. . . ■ . . 

It is the contention of défendant in support of the demurrer that 
subdivision 3 of' section 6907, General Statutes- Kansas 1915 (Code 
Civ. Proc. §■ 17), is applicable. It reads: "., 

"Third — Wlthin twp years: An action for.jtrespasu aiwn^reàl; prpperty; an 
action for taliing, dètaihlng or Injuring Personal property, including actions 
for the spécifie recovery of Personal property ; an action for Injury to the 
rlghts of another, not arising on contract, and not hereinafter enumerated ; 
an action for relief on the ground of frsmd — the cause of action in such case 
shall not be deemed to hâve accrued until the discovery of the fraud." 

^=3For other cases se» same topic & KEY-NUMBlîT! in ail Key-Numbered Digests à Indexes 
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On the contrary, plaintifï contends subdivision 2 of the statute is ap- 
plicable, which provides as follows : 

"Second — Within three years: An action upon contract, not In writing, ex- 
pressed or implied ; an action upon a llability created by statute, other ihan 
a forfeiture or penalty." 

In other words, défendant contends a suit or action under the statute 
is one brought "to recover for an injury to the rights of another not 
arising on contract, and not hereinafter enumerated" ; wherèas, the 
plaintifï makes the double contention: First, that lîability under the 
Compensation Act in question is one created by statute; second, that 
the liability created by the Compensation Act is in its essentiàl nature 
contractual. Of thèse contentions it may be said: 

There can be no question but that any suit or action for recovery for 
the death of another did not exist at the common law, but arises only 
by reason of statute law. The limitation thereon imposed by the stat- 
ute of this State is two years. The Compensation Act in question, in 
section 37, provides as follows: 

"The cause of action shall be deemed In every case, Includlng a case where' 
death results from the injury to hâve accrued to the injured workman at the 
tlme of the aceldpnt ; and the time limited In which to commence an action 
for compensation therefor shall run as agalnst hisa, his légal représentatives 
and d^endenta from. that date." 

From this it follows, if the contention of plaintifï be true, and the 
limitation imposed on this suit be three years, had the plaintifï died as 
a resuit of his injury, only the two-year statute would be applicable. 
Again, at the common law there could be no recovery for an injury 
received through the neglect of a fellow servant. However, when the 
Législature of this state by statute abrogated this fellow servant rule 
a«to those engaged in the business of operating railways, and it was 
contended the liability of a railroad company for damages sustained 
through the négligence of a fellow servant, as such liability did not be- 
fore exist, was a right of action created by statute, this contention was 
denied by the Suprême Court of the state in the case ôf Railroad Co. 
v. King, 31 Kan. 708, 3 Pac. 565, and it was there held, although the 
common law prior to the enactment of the fellow servant rule would 
hâve denied a recovery, yet the right of action arose out of an injury 
done to the rights of another, and the two-year statute of limitation 
applied. While it is true the power exerted by the Législature in the 
eii^ctment df the Compensation Law résides in the paternalism of the 
state, yet the ground on which compensation is allowed is that of an 
injury done to the right of an employée to possess, use, and enjoy his 
full and complète physical and mental faculties in the pursuit of life, 
liberty, and happiness, unimpaired by any injury received through ac- 
cidents or négligence while wrorking in the course of his employment. 
1, 3jn therefore of the opinion the basic principle on which the Com- 
pensation Act in question is based is that of an injury to the rights 
of another, as provided in subdivision 3 of section 6907, General Stat- 
utès, abpve qqoted. 
281 F.— 35 
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The only other question is: Does such ground of suit or action 
rest upon or arise out of any contract between the parties? The lawr 
making power of thç state enacted the Compensation Act through the 
exertion of its power to so do. True, that act leaves the employer the 
right of either accepting or rejecting its terms. If its terms be express- 
ly accepted, then the provisions of the act become exclusive between the 
injured employée and his employer. Again, if its provisions are neither 
expressly accepted nor rejeçted by the employer, the provisions of the 
act by force ôf the law itself become exclusive. Such is this case. It 
is only in case the employer expressly refuses to be qot bound by the 
provisions of the act that the law becomes inoperative between the em- 
ployer and his injured employée. However, such right of acceptance 
or rejection of the provisions of the act are not alone the free and vol- 
untary will of tjie employer, but are donc under the penalty of leaving 
the rights of défense existing at the common law to the employer in 
case of an action by an injured employée for personal injury caused by 
négligence, or an injury resulting in the dèath of the employée through 
négligence or other wrongful act, eut ofï and destroyed. 

As has been stated, the enactment of laws by the sovereign, impos- 
ihg a liability or creating a duty resting ùpon the citizen, is exertion 
of the power of fprce or coercion. Contracts, to be binding, must he 
mutual and voluntarily made between the parties. AU contracts pro- 
cured to be made through threats, duress, coercion, or force are in- 
valid and nonenforceable in law. Hence the express provisions of the 
Compensation Act involved herein négative the contention made by 
plaintifï that his right of action under the pompensation Act rests upon 
contract. The statute of limitations of this state is a statute of repose. 
Hencé it foHows this suit or action based on the Compensation Law 
of the state was not timely brought, and was barred by the statute when 
brought. ■ , \ 

The demurrer to the amended pétition must be sustained. It is, so 
ordered. -, 



In re INFORMATIONS UNDER MIGRATORY BIRD TREATY ACT. 

' (District Court, D. Montana. June.22, 1922.) 

1. Indictment aifd'lnformation <s=>40— Grounds for grantlng leave to flie Informa- 

tioh.-.:' ■ ,,0 

it an Information (1) is sufflclent on its face, (2), Is supported by évi- 
dence that It Is probable the offense lias been commUted and by àccused, 
and (.'î) lis of an offense of magnitude to requlre prosecution 'In the Inter- 
est of'ëocfety, leave to file will be grànted', otherwlse, not.' ^ 

2. Game <S£:»9— Information for Illégal possession of migratory bird held Insuf- 

fidient. ; • • 

An information charging défendants with possessing and ofiferlng for 
sale "one mounted spécimen of wild duck without being permitted so to 
do by any régulation made," held not to Charge an oiïehse under Mi- 
gratory Bird Treaty Act, § 2 (Comp. St. Ann. Supp. 1919. § BfSTb), wliere 
' it was not allégea that such bird was taken subséquent to passage of thé 
• act •• ■ ■ , " ■ ■■ ', '■•■'■■■■.■ 

■ f . : , 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbared DIsesU A Indexw 
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3. Game <s=37-^Ëxpre&sed williiigness to sell bird spécimen not "offer for sale." 

An expressed wiUingness to sell a mounted spécimen of migratory bird 
held not an "offer for sale," within Migratory Bird Treaty Act, g 2 
(Comp. St. Ann. Supp. 1919, § 8837b). 

[Ed. Note. — For other définitions, see Words and Phrases, Hrst ànd 
Second Séries, Offer for Sale.] 

4. Game <s==>4— Migratory Bird Treaty Act not applicable to birds taken before 

its passage. 

Migratory Bird Treaty Act (Ctomp. St. Ann. Supp. 1919, §§ 8837a-8837m), 
and régulations made thereunder relate to birds taken thereafter and do 
not apply to subséquent transactions in lawful property in birds taken 
before passage of the act. 

5. Game <s=s>9— Information for illégal purchase and sale of game birds held 

insufficient. 

Under a régulation made pursuant to Migratory Bird Treaty Act 
(Cîomp. St. Ann. Supp. 1919, §§ 8837a-8837m), authorizing issuance of 
permits for purchase and sale, an information charging illégal purchases 
and sales should négative possession of a permit by défendant. 

6. Game i@=37— Régulation permitting hunting "to sunset" to be given falr and 

practical construction. 

A régulation adopted under Migratory Bird Treaty Act (Comp. St. 
Ann. Supp. 1919, §§ 8837a-8837m), permitting hunting "to sunset," should 
be given a falr and practical construction, and held to mean the time 
when, in the clrcumstances and in the honest judgment, from observation 
of the hunter or from the best information available to him, sunset oc- 
curs. 

[Ed. Note. — For other définitions, see Words and Phrases, Sunset.] 

7. Game <S=>9— Prosecutions for trivial infractions of fédéral game régulations 

not commendafale. 

Prosecutions in the United States District Courts for trivial and often 
unintentional infractions of régulations made under the Migrrtory Bird 
Treaty Act (Comp. St. Ann. Supp. 1919, g§ 8837a-8837m) are derogatory to 
the court and do not tend to enhance respect for the law, and where, as 
in gênerai, the acts eharged are also violations of state laws, should be 
prosecuted, if at ail, under such lav;s in justice court. 

In the matter of applications for leave to file informations under 
the Migratory Bird Treaty Act. Denied. 

John h. Slattery, U. S. Atty., of Helena, Mont. 

BOURQUIN, District Judge. Ordinarily applications to file in- 
formations are granted as of course, but thèse invoking the Migratory 
Bird Treaty Act (Comp. St. Ann. Supp. 1919, §§ 8837a-8837m) rec- 
ollections of the "helldiver" case mentioned in the Yellowstone Bank 
Case (D. C.) 277 Fed. 71, and semi-apologetic manner of counsel, in- 
spire scrutiny conceming propriety of the proposed prosecutions. In 
justice to counsel thèse are of that anomalous class of cases wherein, 
not the Department of Justice, but some bureau or other, is author- 
ized to investigate and direct prosecutions, wherein counsel has no 
discrétion, but obeys orders (probably some bureau clerk's) from 
Washington, in this respect the repository of ail power, if not of wis- 
dom in equal degree, and by reason of which counsel is often con^ 
strained to prosecute against! his better judgment, and to deserved 
failure. . 

®=aFor other cases see sâme toplc fe KEY-NUMBER In ail Key-Numbet-ed DIgests'ft Indexé* 
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[1] Of the lâsw, ît suffice's tosaythat, if an irtformatimivfl) is suffi- 
cient bri its face, ^2) is supporteid by évidence thàt it is probable the 
offense bas beën cômmitted and by accuçed, aftd (3) is of an offense of 
magnitude to require, proseçution in the ,intere3t of , society, leave to 
file will be granted; otherwise, not. See U. S. v. Quaritius (D. C.) 
267, Fed. 229; U. S. v. Smith.(G. C.): 40 ,Fed. 7,5j6,.: From the papers 
tendered it appears Sharp et ux. are alleged to hâve (1) po&sessed, and 
(2}:bffefed foff Sale in January, 1921, "ofle' mounted spécimen of wild 
dljcl^, wXiiiojit b'eing permitted soto Hb by any rë'gûlatiôn. made," and 
the évidence is that in a curio shop owned by,som€.oneofi,<ief enfants 
à'fedé.ràâ game warden saw the duck, ornskin, a^d from Sharp secui;ed: 
an, expression ,of willingness to sell it. f^; ;" > 

'[2}',Àside from the' triviàlityof the phafgé and thç probable non- 
culpabilityiof the wife in eomm,on-law principîe,.,t1iië..chàrgeOf pos- 
session fails, in that it îs not alleged possession was o£ ai-duck illegally 
tà'kefi àrid abqtliréd subséquent- tb the Tteaty? Actfinone others being 
within,,|:|bp a,ct See Fujdfs, Case, 262 Fed. 837 ; Régulation No. 9. 

|3] The; charge of, offer foi" sale is not suppbrtçd'jj'y évidence of 
wilMnghess to seil," willingness not being an offer ;withiti the meaning of 
ffiè' ïërrn and as used in the act. This application isdénied. 

In the matter'oî Jonas, it is alleged that in Odtbbef, 1920, he'Boldj 
"three .ducks, onp-^ajl, and one sora, migratojy, gaine birds," and 'that 
in,,!NQveipbejr, 1921, he purchased one looi;i, ail. "witho'ut being pçr- 
mitted so to do by any régulation inade." Thé évidence i^ïhat Jonaé,' 
a tâxidernïist sold threb' mounted duckfi, 'ând for moutiting for hire 
recèivçd and iretainedfor a few days, until it'spoiled and was thrown 
away, one ïoori in the flesh. In' respect tbthè, sale, the éharge lails 
for like reasons to those defeating the charge of possession in Sharp's 
case aforesaid. 

,[4] Thés Treaty Act and the régulations relate to birds illegally 
tàk'eri thereaftèr, and do'not expressly apply to^ subséquent transac- 
tions in the matter of lawful property in birds taken theretofore. 
Berhaps the latter could be rea.^onably regulated by,, sijatute, if nqtjby 
administrative rule, to make effective régulation of the former. See 
Rùpffert's; Case, 251 U. S. 290, 40 Sup Ct. 141, 64 L. Ed. 260. But 
it must be by language clear and definite before.i^en wiU be criminal- 
ly liable for failure to comply. They cannot be purpshed until it plain- 
ly and unmistakably appears that their case is iwithin ,the letter and 
spirit of the statute. See U. S. v. Weitzel, 246 U. g. 543, 38 Sup. Ct, 
381, 62. Iv. Ed. 872; U. S. v, Brewer, 139 U. S; 288, U Sup. Ct. 538, 
35 L. Ed. 190; U. S. v. Herrig (D. C.) 204 Fed. 125. In, respect to 
the alleged purchase, there is no évidence. i; 

[5] Furthermore, since there is a régulation (No. 9) authorizing 
sale and purchase upon permits, if the,se transactions- are without such 
permîts, good pleading requires it shall be so alleg'ed; "eontrary to the 
régulation made," etc. The requested leave isdenied.'f: : ' 

' ■ Inlhe mattier of the separate informations against Miles, Engel, and 
Hendrickson, it is alleged that in November, 1921, and after sunset, 
they: severally hunted wild ducks, contrary to the; régulation. The 
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évidence is that at a place frequented by wild ducks a fédéral game 
warden saw a dog happen upon and chase a woundéd wild duck, 
Miles going to the dog's assistance, the duck escaping; that Engel 
approached from the direction of shooting; that both had guns, no 
game as far as appears, and said that they had beeh looking for 
wild geese; that a few days before m the same locaHty the warden 
saw Hendrickson frultlessly fire one shot at three wild ducks in over- 
head flight; that ail thèse incidents occurred 30 to 50 minutes af ter 
sunset, as estimated by the warden by aid'of two watches, mountain 
standard and lailway time, United States Weather Bureau tables, and 
a map. It is probable ail this was after solar sunset, and perhapsto 
the knowledge of the average hunter not so well equipped with in- 
strumentalities of measurement. The régulation (No. ' 4) permits 
hunting "to sunset." 

[6] In behalf of the average hunter, in a spirit of fairness and prac- 
ticality, to serve the object of protection to birds as they settle for 
repose in darkness, and to escape otherwise unavoidable and inad- 
vertent violations of the régulation, it.is beheved "to sunset" means, 
not the moment of solar sunset, which can be determined nohow and 
nowhere, save by scientific calculations in a few great observatories, 
but means the time when, in the circumstances and in the honest judg- 
ment from observation of the hunter, or from thè best information' 
availableto him, it appears that sunset occurs. Otherwise, "to sunset" 
is absolutely indéterminable as a practical matter in the field, and oth- 
erwise there will be an intolérable number of accidentai offenses by con- 
scientious and law-abiding sportsmen. And this construction of the 
term has been upheld, even in respect to its meaning; in a Constitution. 
See Pepple v. "Bishop, 111 111. 124, 53 Am. Rep. 605. Be that as it 
may, however, îf it be assumed that the évidence would justify con- 
viction in any of thèse three informations, each and ail of them are 
too trivial to warrant setting in motion the elaborate and pondérons 
machinery of this fédéral court to try them. If they and their like of 
great variety are to be prosecuted, every considération of time, ecqno- 
my, procédure, policy, and justice demands the création of fédéral po- 
lice courts or commissioners, as now in the great national parks, to 
that end. 

[7] It is derogatory to the District Courts and their administration 
of justice, is poor public policy to congest them with ^ multitude of 
petty matters of police, and because of it exists a situation déplorable 
from every angle, not to be relieved by omnibus bills multiplying Dis- 
trict Judges, peripatetic or otherwise, but only by the method above 
suggested and which eventually will be adopted. Thèse informations 
are of the "helldiver" category, the prosecution of which serves not 
to administer a meritorious law and to further the interests of society, 
but tends to contempt for the former and to préjudice to the latter. 
So far as their prosecution herein is concerned, the law is more hon- 
ored in the breach than in the observance. It is their like that was in 
the mind of Bishop when he wrote that the prosecutor "who knows 
his business" ordinarily will ignore them. The reason is they are 
more or less unintentional and trifling infractions of statutory régula- 
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tions; that thèse latter, fédéral, state, : county, city, and town, are so 
near infinité that no person but on occasion violâtes some of them ; 
that it is.not to the interest of Society that every person be prosecuted 
and reduced to the status of convicts, even were there jails enoiigh for 
ail ; and that "de minimis non curât lex" opérâtes in the field of crim- 
inal as of civil law. 

It is noteworthy that diligent wardens detect no more serious vio- 
lations of this Treaty Act. Apparently the people are, as they should 
be, well disposed to it and to state game laws in gênerai. In fact, 
violation of the former is generally also of the latter; and it is better 
poliey, fédéral and state, that the charge be laid by virtue of the latter 
only and before the nearest justice of the peace. In the absence of 
serious offenses, the prosecution of the trivial is not necessary to jus- 
tify and perpetuate the offices of wardens, necessary as they are in 
any event. Even as the others, to file thèse informations leave is de- 
nied. 



Pétition of BARBER. 

(District Court, E. D. Michigan, S. D. May 31, 1922.) 
No. 456. 

1. intoxicating liquors (§=3256— Property seized may be recovered by original 

suit. 

Where property bas been .seized on a search warrant issued pursuant to 
National Prohibition Act, tit. 2, f 25, which provides that such property 
"shall be subject to such disposition as the court may niake thereof," the 
court may entertain an original suit by a claimant for retum of the 
property. 

2. Intoxicating liquors <s=>249— Affidavit for search warrant held sufflcient. 

An affldavit held sufflcient to authorize issuance of a search warrant 
to search for property designed for the manufacture of liquor Intended 
for use in violation of National Prohibition Act. 

3. Intoxicating liquors <g=»249— Description in search warrant beld sufflcient. 

An affldavit and search warrant, whlch described the place to be search- 
ed as a store, at a named street and number, eontaining malt, hops, and 
other property described, and tbe property to be searcbed for as such 
malt, hops, etc., held sufflclently particular, but not to authorize the 
selzure of books and papers not mentloned therein. 

4. Searches and seizures <S=33— That property seized may be used as évidence 

does not invalidate seizure. 

The mère fact that property seized under a search warrant may be 
used as évidence against the owner does not invalidate the seizure, nor 
the warrant under whlch it was made. 

5. Searches and seizures €=>$— Search warrant held not Invalid for failure to 

direct seizure of property. 

A search warrant, whieh directed the offleer to make due retum with- 
out delay that the property might be dealt with according to law, held not 
invalid because it did not in terms direct the seizure of the property 
to be searched for, nor did the omission render the seizure unlawful. 

In Equity. Pétition of Léo K. Barber for return of property. De- 
nied. 

Frank H. Watson and Edmund E. Shepherd, both of Détroit, Mich., 
for petitioner. 

(gSjFor other cases see same topic & KBY-NUMBÈR in ail Key-Numbered Digests & Indexes 
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Earl J. Davis, U. S. Atty., of Saginaw, Mich., and Frédéric L,. Eaton, 
Asst. U. S. Atty., of Détroit, Mich., opposed. 

TUTTIvE, District Judge. This is a pétition filed by the above- 
named petitioner, seeking an order for the return to him by United 
States prohibition agents of certain malt, hops, rye, sugar, bottles, 
crocks, jugs, bottle caps, corks, tubing, and similar materials and sup- 
plies, together with certain books, letter files, ledgers, papers, records, 
advertising matter, and stationery used in the conduct of his business 
of selling hops, malt, and materials, supplies, and other merchandise 
of the gênerai line just mentioned, which he allèges were unlawfully 
seized and taken by them from his premises in the city of Détroit, in 
this district, "under the guise of a pretended search warrant" issued 
by a United States commissioner, the légal sufifîciency and validity of 
which warrant are attacked by petitioner on varions grounds. 

Petitioner allèges, and it is undisputed, that such search warrant 
was issued upon the filing with the commissioner of the following af- 
fidavit : 

"State of Michigan, Oouiity of Wayne — ss.: 

"The undersigned, Robert L. Crinnian, being diily swnrn, déposes and 
suys that he is a résident of the city of Détroit, Wayne eounty, Michigan, and 
has been a résident of said city for the past five years. 

"That on the morniug of January 19, 1922, déponent, accompanied by .Tames 
Ooleman, called at the malt and hops store located at 11.338 East Jefferson 
avenue, Détroit, Wayne eounty, Michigan. That at said place and on said 
date déponent heard the man in charge, whose naine is unknown, assure Mr. 
Coleman that his malt and hops would malte good béer. Said Coleman asked 
that, if he foUowed the recipe given him yesterday by the person with whom 
he was talking, if it would make good béer, and the man replied in the af- 
firmative. That said Coleman at this time purchased one bottle capper, one 
dozen bottles, and a dozen bottle caps. 

"That déponent purchased one package of malt and hops for $1.75, with the 
understanding, contrary to the terms of the National Prohibition Act, that 
such malt and hops were intended for the manufacture of intoxicating liquor 
containing one-half of 1 per cent, or more of alcohol by volume. That the 
uian selling same stated that evidently the fellow that just left (Coleman) 
was new in the garne and did not know much about maklng béer. 

"That in addition to observing the above-mentioned sales to the said Cole- 
man on January 19, 1922, and making the above-mentioned purchase himself 
on the same date, déponent called at the address in qnestion on March 1, 1922, 
and observed that in the store is a very large stock of malt and hops and other 
uteusils for the making of béer displayed for sale. Tliat déponent was asked 
at tliis time If he desired to make a purchase and replied in the négative. 

"That the building at 113.38 East JefiFerson avenue, Détroit, Michigan, is a 
f rttn)e building of two stories, in the tirst floor of which a malt and hops store 
is located. 

"That the déponent knows that the above-mentioned malt and hoi>s havoj 
been employed by a chemist in accordance with instructions given by vendor, 
and the resuit bas been an intoxicating liquor. That deijonent has seen ihe 
chemist's report, which shows the liquor so manufactured to contain one-lialf 
of 1 per cent, or more of alcohol by volume, contrary to the termS of the Na- 
tional Prolilbitiou Act. 

"Further déponent sayeth not. Robert L. Crinnian. 

"Subscribed and sworn to before me this 2d day of March, A. D. 1922. 

"Hazel M. Gaeger, 
"Notary Public, Wayne County, Michigan." 

"My comniissloa expires Sept. 29, 1924." 
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The search warrant ref erred to was in the following f orm and lan- 
guage: 

"United States o£ America. 

"The Président of tlie United States of America to Thomas H. Brennan, 
Fédéral Prohiljition Agent, Détroit, Michlgan— Greeting: 

"Whereas, you hâve this day made oath in writing before the undersigned, 
a United States coinmissioner for the Eastern district of Michigan, to the 
effect that you knovv that in and upon and by tlie use of certain premises 
within the Eastern district of Michigan, to wit, premises located at 11838 East 
Jefiferson avenue, Détroit, Mieh., and operated by John Doe, a ftaud upon the 
government of the United States has been and is being committed ; that is to 
say, that the said John Doe and other persons couuected with and assisting 
in the conduct of said premises, and vs-hose naine to déponent is unknown, are 
engaged in the unlawful sale and possession of certain malt, hops, capping 
machines, caps, bottles, and other utensils and property deslgned for the manu- 
facture of liquor iMtended for use in violating the National Prohibition Act, 
and did sell such materials to James E. Coleman and Eobert L. Orinnian, as 
set forth in the affldavit of said Robert L. Crinnian ; that in and upon said 
premises and in the possession of said John Doe and other persons unknown 
is a certain quantity of malt, hops, capping machines, caps, bottles, and other 
utensils and property deslgned for the manufacture of llquor iutended for 
use in violating the National Prohibition Act, unlawfuUy iwssessed and used 
in connection with the sale thereof, the exact kind and quantity of the same 
being unknown: 

"Now, therefore, in pursuance with the provision of the law and particularly 
the National Prohibition Act, relatlng to the prohibition of the sale and 
possession of malt, hops, capping machines, caps, bottles, and other utensils 
and property designed for the manufacture of llquor intended for use in 
violating the National Prohibition Act, and upon probable cause shown, you 
are hereby authorized to enter the said premises in the day with the necessary 
and proper assistance, and thoroughly search the premises af oresald for ail 
subjects and évidence of fraud against the government of the United States 
and for violation of the National Prohibition Act, including the property above 
mentioned, to the end that such violations may be disèovered and restrained, 
and that aU offenders and property forfelted may be dealt with according 
to law, and hereof made due return without delay. 

"Witness the hand and the officiai seal of the said commlssioner, at Détroit, 
Michlgan, in said district this 3d day of Mareh, A. D. 1922. 

"[Signed] J. Stanley Hurd. ' 

"United States Commissioner, Eastern District of Michigan." 

The grounds of the objections of petitioner to the validity of this 
search warrant, and of the search and seizure based thereon, which 
are urged by petitioner, are in substance as f ollows : 

(1) That the affidavit upon which the said search warrant was is- 
sued failed to state facts tending to establish probable cause for be- 
lieving that the necessary grounds for the issuance of such warrant 
existed. 

(2) That such affidavit failed to name or describe the person, and 
failed to particularly describe the place and property, to be searched, 
and which were searched and seized. 

(3) That the search and seizure in question were made for the pur- 
pose of obtaining évidence to be used against petitioner. 

(4) That said search warrant did not expressly comniand a seizure 
of the property found by the search, but left indefinite and discretion- 
ary the property to be searched for and seized. 

[1] A preliminary objection by the government to the jurisdiction of 
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this court to proceed in this cause must be first considered. It is con- 
tended by the government that this pétition should not bave been filed 
as tbe commencement of a new cause, but should bave been presented 
in the proceeding in which tbe searcb warrant itself vvas issued. Sec- 
tion 25 of tbe National Prohibition Act (41 Stat. 315) provides that 
property seized under the search warrant tbercin authorized "shall 
be subject to such disposition as tlie court may make thereof." I dis- 
cover no reason, based eitber on authority or on principle, and none 
has been brought to my attention, why this court may not or should 
not entertain and pass on a pétition such as that bere undèr considerr 
ation, filed in an independent cause ior the purpose of seeking a re- 
turn of property alleged to bave been taken on an illégal search war- 
rant. The objection by the government to the .contrary must be over- 
ruled. 

[2| 1. I cannot agrée with the contention of petitioner that the 
affidavit in question failed to state facts tending to establish probable 
cause for belief on tbe part of tbe conimissioner that sufficient grounds 
existed for the issuance of tbe searcb warrant in question. Section 18 
of the National Prohibition Act provides as follows : 

"It shall be uulawful to advertise, maiiuf;u:turo, spII, or possess for sale 
an.v utensil, coiitriviince, machine,, préparation, comi)ouii<], taWet, substance, 
formula direction, or recipe advertised. dosisiied, or intended for use in 
the unlawful manufacture of intoxicating liQuor." 

Section 25 of tbe same statute contains the following provision-: 

"It shall be unlawful to hâve or possess any liquor or property designed 
for the manufacture of liquor intended for use in violating this title or which 
has been so used, and no property riglits shall cxist in any sviçh liquor or 
property. A search warrant may issue as iirovided in Title XI of public law 
numliered 24 of the 8ixty-B'ifth Congress, approvcd June 15, 1917, and such 
liciuor. the containers thereof, and such proyierty so seized shall be subject to 
such disposition as the court may make thereof." 

The constitutional and statutory requirements applicable to tbe is- 
suance of a searcb warrant in a case such as that hère presented were 
so recentlv considered and discussed by this court in its opinion in 
the case of United States v. Ray & Schultz, 275 Fed. 1004, tliat I deem 
it unnecessary, in pointing out the rules applicable to this phase of 
the subject, to do more tban quote from that opinion the following 
extract : 

"It is, of course, entirely eloar that under the constitutional, as well as 
Ihe statutory, provisions thus applicable the sufficiency and validity of the 
search warrant under considération iiinst be tested and determined by the 
resuit of the inquiry whether it was based upon a sworn statement of facts 
tending to show prol)able cause for the belief that proper ground for the is- 
suance of snch search warrant i^xisted, or whether, on the other hand, the lat- 
ter was based inerely upon statenients, although sworn to, of belief." 

Without reviewing in détail the allégations in the affidavit on which 
the search warrant in tbe présent case was based, I am satisfied that 
the language thereof states facts amply sufficient to create in the mind 
of tbe commissioner probable cause for believing that the premises 
fully describcd therein contained the property descrihed ("particular- 
ly," in my opinion) in such affidavit and warrant. 
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[3] 2. It is urgèd by petitioner that the affidavit and search war- 
rant did not name or describe the person or particularly and sufficiently 
describe the place and property to be searched. 

As it is not claimed that any person was to be searched imder this 
warrant, or in fact was searched, it was, of course, unnecessary to 
name or describe any person. The affidavit alleged that in the "mah 
and hops store" located at the address mentioned therein there was a 
"large stock of malt and hops and other utensils for the making of 
béer displayed for sale." This description, especially in view of the 
character of the materials and utensils mentioned and the use to which, 
according to commun knowledge, they are adapted, and under allof 
the circumstances, was, in my opinion, sufficiently definite and par- 
ticular to authorize the search and seizure of such hops, malt, and 
utensils. It is not claimed by petitioner that any person was misled 
or prejudiced by such description, and I cannot doubt that the objec- 
tion based upon the alleged indefmiteness of description of such prop- 
erty or supposed variance between the property so described and the 
property seized must be overruled, except as to the books, files, ledgers, 
records, advertising matter, stationery, and papers seized, but not de- 
scribed nor mentioned in the affidavit or in the search warrant. 

It is plain that, as the latter were not described nor even mentioned in 
the affidavit or search warrant, their seizure thereunder was unauthor 
ized for that reason, even if otherwise subject to seizure, and, if ac- 
tually seized and still retained, they must be forthwith returned to 
petitioner. United States v. Mills, 185 Fed. 318; Fitter v. United 
States (C. C.^ A.! 2) 258 Fed. 567, 169 C. C. A. 507. 

[4] 3. It is further urged by petitioner that the search warrant on 
its face directs its use for the purpose of securing évidence and that 
such warrant is invalid for that reason. In support of this objection 
the case of Gouled v. United States, 255 U. S. 298, 41 Sup. Ct. 261, 
65 L/. Ed. 647, is cited, from the opinion in which case the following 
language is quoted by petitioner : 

"Search warrants * * * may not be used as a means of gaîning acces.« 
to a man's house or office and papers, solely for the purpose of making search 
to secure évidence to be used agalnst him in a criminal or pénal proceeding, 
but that they may be resorted to only when a primary right to such search 
and seizure may be found in the interest which the public or the complainant 
may hâve in the property to be seized, or in the right to the possession of it, 
or when a valid exercise of the police power renders possession pf the 
property by the accused unlawful and provides that It may be taken." 

It bas not been made to appear that this search warrant was used 
"solely for the purpose of making search to secure évidence." Ob- 
viously, in view of the provisions of sections 18 and 25 of the Na- 
tional Prohibition Act already quoted, the government had a "primary 
right" to make, under a proper search warrant, the search and seizure 
of the materials and utensils in question. Nor does the mère fact that 
the property thus lawfully seized may be used as évidence against 
the owner thereof necessarily invalidate such seizure, nor the search 
warrant on which the latter was based. Gouled v. United States, supra. 

[5] 4. Nor can I agrée with the contention of the petitioner that 
the absence from the search warrant of an express command to seize 
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or to bring before the commissioner the propèrty for which the prem- 
ises were to be searched affected the legality of such warrant or of 
the search and seizure actually made thereunder. It is true that sec- 
tion 6 of the Act of June 15, 1917 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 104-9614 f), the hereinbefore cited statute governing the 
issuanc!e of search warrants, provides for the issuance of a warrant, 
among other things, "commaiiding" the officer to whom it is directed 
"forthwith to search the person or place named, for the propèrty speci- 
fied, and to bring it before the judge or commissioner," and it would 
doubtless hâve been better practice to f ollow the language of the statute 
in this respect. The search warrant, however, which was issued, after 
directing a thorough search of the premises described, for the propèr- 
ty described, contained the statement that one of the objects of such 
search was that ail propèrty forfeited might be "dealt with according 
to law," and concluded with a direction that the officer should "make 
due return" of the warrant "without delay." In viêw of the statutory 
provision prescribing the requisites pf such "due return" and the 
ohvious purpose of the issuance of this search warrant, it would seem 
that the lanpuaee used was équivalent in substance, if not in form, to 
the words of the statute applicable. 

It is not denied by petitioner that ail propèrty properly searched 
for and found under this warrant was seized and brought before the 
commissioner in accordance with the duty thus created by the statute, 
and no injury appears to hâve resulted, and none is claimed, from the 
omission in question. I am satisfîed, under the circumstances of the 
présent case, at least, that the absence of a literal direction to seize 
and bring before the proper officiai thé propèrty described is a mère 
irregularity, in form only, and not a jurisdictional defect, which ren- 
ders the proceedings void. 

An order will be entered in accordance with the terms of this opinion. 



PAGE V. LEVENSON et al. 

(District Court, U. Marjlancl. May 26, 1922.) 

No. 1134. 

Sales (©=>384(l )— Rate of exchange applicable, where recovery fs measured in 
foreign money, stated. 

In an action for breach of contrnct against a buyer of goods, to be 
delivei-ed in France and paid for lu francs, tlie measure of plaintiff's re- 
covery held to be such sum in dollars as would purchase the number of 
francs awarded as damages, at the. rate of exchange curient at the time 
of the breach. 

At Law. Action by E. Page as^ainst Samuel Levenson and others, 
copartners trading as the Textile Mills Products, Company. Trial to 
court. Judgment for plaintiff. 

Hershey, Machen, Donaldson & Williams, of Baltimore, Md., for 
plaintiff. 

Richard B. Tippett & Son, of Baltimore, Md., for défendants. 

Ê=»For other ca.îea see same topic & KEY-NUMBER in ail Key-Numberea Dîgests & Indexe» 
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ROSE, District Judge. The plaintiff, a citizen of France, makes 
tapestries; the défendants, xitizens of Maryland, trading as the Textile 
Mills Products Company, deal in them. In the spring of 1920, the de- 
fendants gave plaintiff an order to make up some of his wares for 
them. For an agreed price in francs, he was to deliver them at Rou- 
baix, near Iville. A part pf them were there duly deliver^d, and by 
îorwarding agents sent to the défendants in Baltimore. When the 
goods reached hère, the défendants at first delayed taking them, and 
then refused to accept them. The balance, though manufactured in 
aceordance with the contract, were never sent to this country, as de- 
fendants gave notice that they would not receive them. 

The case was tried before me, a jury having been waived. So far 
as the merits go, it suffîces to say that the évidence justifies, and in my 
view, sitting as a jury, requires a finding that the défendants broke 
their contraCt, to the plaintiff's damage, in the sum of 84,036.65 francs, 
plus $133.92 in American mpney, which he was compelled to expend for 
tliem. In the exercise of the discrétion of a jury, I am, in view of the 
circumstances, of the opinion that interest shonld be added. 
■ Hère I miglit stop, were it not that an American court cannot give a 
judgment in francs, and therefore must necesSarily fix some date -for 
a^certaining their value in dollars. At the time of the trial, a franc 
was worth 9.11 cents, which was about its value at the time the con- 
tract was entered into ; but, when the tapestries shipped to this country 
should hâve been paid for, it was worth but 61/2 cents, and early in 
January, 1921, whën the défendants definitely refused to accept those 
still in France, it had fallen to 6 cents. The resuit is that, after adding 
interest, the plaintif? is entitled to a verdict for $8,526.69, if he is to 
receive a sum sufficient to give him what, on the date of trial, was the 
équivalent of the francs to which he was entitled, and but $5,924.80, 
if he is given only such sum as would, on the respective dates of the 
breaches, hâve equaled the exchange value of the French money which 
should then hâve been paid to him. The différence is v$2,601.90, or 44 
per cent, of the entire amount due him, if défendants' contention on 
this point be accepted. 

There is thus presented a striking illustration of the practical im- 
portance which the widely varying dépréciations and fluctuations in the 
currencies of différent countries bave recently given to problems of 
exchange, which, before the World War, received but slight and oc- 
casional considération. Within the last 12 months in England, an 
English bank, which in June, 1914, borrowed from a similar Russian 
institution, 750,000 roubles, then worth upwards of £78,000 sterling, 
bas been permitted to extinguish the debt by paying the original num- 
ber of roubles in issues of the présent government of Russia, and which 
could be obtained for £25 or less. British Bank for Foreign Trade, 
Etd., v. Russian Commercial & Industrial Bank, 38 Times L. R. 65. 
Naturally enough, under such conditions, controversies as to the time 
at which the value of the forèign money should be calculated hâve 
greatly increased in number. 

The spécifie question with which we hâve to deal is the case of a 
suit brought in the courts of one country upon a contract which re- 
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quired the paymei^t jn the f breign country in the curren'ciy 6f,the kttirr. 
The point has been discussed for centuries, appare'ntly without' ttiërje 
ever having been a time when ail the doctors of the law were of one 
mind as to it. Stôty's <^onflict of Laws, §■ 308 et seq. The date of the 
contract, of its breach, of the bringing of suit, and of the trial or judg- 
ment, hâve each been suggested as the time at which the conversion 
from one currency to anôther should be made. As late as a décade 
ago Mr. \yestlake taught : 

"That a debt payable abroad being recovered In England, the judgment 
must be for so much English inoney as, If remitted to the country where the 
payment ought to haye been made at the rate of exchange 0urrent at the time 
the judgment i» recovered, wlU there produce the amount of the debt, with any 
Interest or damages included in the judgraent." Westlake's Private Inter- 
national Law (5th Ed.) § 226. 

The re-examination of previously decided cases forced by récent 
events has shown that the existing authorities scarcely justified so posi- 
tive a statement. Howrever that may be, there can be no question that 
it is not now the law of England, if it ever was. The récent caSes hâve 
made it clear that in England's courts the value of foreign money will 
be ascertained, not as of the date of judgment, verdict, or decree, but 
as of the time of breach. Owners of S. S. Celia v. Owner of S. 3. 
Volturno, Law Reports [1921] 2 'A pp. Cases, 544, 37 Law Quarterly, 
38. The latest English case which has corne under my observation ré- 
pudiâtes the distinction once suggested between a judgment for debt 
and a judgment for damages. Société Des Hotels Du Touquet Paris 
Plage V. Cummings, Law Reports [1921] 3 K. B. 459. It is possible 
that there may be some exceptions to the universality of the rule, 
but, if so, they are not applicable to the instant case. 37 Law Quarterly, 
supra. 

In this country there has always been, and still is, a wide divergence 
of opinion. What is now the English doctrine has long been that of 
the courts of some of our states. Simonoff v. Granité City National 
Bank, 279 111. 248, 116 N. E. 636; Butler v. Merchant (Tex. Civ. App.) 
27 S. W. 193 ; Katcher v. American Express Co., 94 N. J. Law, 165, 
109 Atl. 741 ; Grunwald v. Freese, 4 Cal. Unrep. 182, 34 Pac. 73. It 
is ably advocated by the learned writer of a récent article in the 
Columbia Law Review (March. 1922). In Birge-Forbes Coî'v. Heye, 
251 U. S. 317, 40 Sup. Ct. 160, 64 L. Ed. 286, the plaintiff sued 
to secure certain sums which he had, for the account of the défendant, 
paid in Germany in marks. The case arose before the World War 
began, and was tried below while it was still raging. The court ap- 
proved the rating of the mark at par, "in the absence of évidence that 
it had depreciated at the time of the p!ainti"ff's payments." It appears 
from the opinion of the Circuit Court of Appeals for the Fifth Circuit 
(248 Fed. 640, 160 C. C. A. 540), that the nominal value or par of the 
German mark was 23.8 cents, but at the time of trial it was but 18^ 
cents. The court said : 

"Thp purpose of the judgment lu to make whole the plaintiff for the amount 
which he paid eut în discharging the obligation of hla principal. The évi- 
dence failine to dlselose any déprédation of the German mark at the time of 
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tfeis payment, tjie assumption sliould be that the value of, the mark was at that 
time the nominal value, and the judgment should be predicated upou thls 
value." 

: On the other hand, there are a number of earlier and some récent 
American cases which hold that where, as between the parties, the 
payment should hâve been made in foreign money, the judgment should 
be for such sum in our currency as would, at the time it was rendered, 
produce the amount of foreign money to which the plaintiff is eiititled. 
Lee V. Wilcocks,,5 Serg. & R. (Pa.) 48; Scott v. Hornsby, 1 Call. (Va.) 
41; Marburg.v. Marburg, 26 Md. 9, 90 Am. Dec. 84; Cropper v. 
Nelson, 6 Fed. Cas. 872,. No. 3417 ; Smith v. Shaw, 22 Fed. Cas. 659, 
No. 13107; Sirié V. Godfrey, 196 App. Div. 529, 188 N, Y. Supp. 52; 
The Saigon Maru (D. C.) 267 Fed. 882; The Hurona (D. C.) 268 Fed. 
910 ; Liberty National Bank v. Burr (D. C.) 270 Fed. 251. 

Occasional hardships and injustices are the necessary resuhs of àp- 
plying one rule to ail cases. Some of the argiimehts which cari be made 
against theEnglish doctrine are obvious enough. It is not always easy 
to fix the précise time of the breach. Where the suit i§'£or a tort, is 
the foreign money to be turned into that of the forum as of the time 
wlien the wrong was done, or as of the dates when the amount of the 
respective items of damage were ascertained or liquidated? In some 
cases, it.will lack mutuality, and may even give an àdvantage to the 
party in fault. In the instant case, the breaches took place about No- 
vembeti 1,..1920, and January 5, 1921. Suit was nbt brpught until 
Septemb^r 29, 1921. At any time beforC proceedings were instituted, 
the défendants could hâve tendered the plaintiff the exact aniount of 
francs due him, no matter' how greatly, bètween the breach and the 
tender, their value, as measUred in American money,. had fallen. Very 
possibly that has often been done. It has been sometimes attempted 
after légal proceedings bave been instituted. Société Des Hotels Du 
Touquet Paris Plage v. Cummings, supra. 

To avoid such possibilities, it has sometimes been suggested that the 
date at which the foreign money should be valued is that at which suit 
was brought. Moreover, it is f orcibly urged that the only reason why 
the courts do not give the plaintiff precisely what belongs to him is 
thatjiiey lack the power to enter a judement in any currency except 
their own. If they could give him a judgment in francs, marks, lires, 
or roubles, they would do so. Why not then enter up for him one for 
so many pounds or dollars as will, on the day tbe jude;ment is rendered, 
buy for him the précise number of francs, marks, lires, or roubles to 
wh'ch he is admittedly entitled ? Probably no altogether satisfactory 
answer can be given to this argument, except, perhaps, that in actual 
practice greater hardship may be infîicted by fixing the day of trial 
as that upon which the conversion of the currency should be made, as 
when, in the case alrïady cited, it was held that the English debtor had 
the right, by tendering Soviet roubles, to redeem its bonds held by a 
third party as security for the repayment of the gold , roubles once 
,lept,it. British Bank for Foreign Trade, Ltd., v. Russian Commercial 
& Industrial Bank, supra. To take any other date than that of the 
breach as that at v?hich the conversion is to be made will lead to in- 
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tentional obstruction of speedy trials or make the rights of the par- 
ties dépendent upon ail sorts of accidentai occurrences. 

For illustration, the case at bar was submitted more than a month 
ago. The importance and difficulty of the question involved, and the 
pressure of almost continuai trial work, caused delay in deciding it. 
During the last three years, a shorter time bas of ten witnessed a mate- 
rial rise or fall in the rate of exchange. Much might be said in favor 
of taking the date of the contract as that on which the conversion 
should be made, for then each party bargains with knowledge of what 
the conséquences of a breach will be. If that were the rule with référ- 
ence to contracts, doubtless, in cases of tort, the time at which the 
wrong was çopimitted would be that at which one currency should be 
tumed into the other. That now appears to be the English rule as to 
torts, because that is the date at which the breach of duty occurred. In 
modem times, however, the suggestion that the date of contract should 
contre! appears to hâve had few or no advocates. 

It must be borne in mind that no one rule will in this matter in ail 
cases work well. It is far better to hâve one than many. The House 
of Lords bas settled the law for England. With its view many of the 
American courts of last resort concur. It would seem the part of 
wisdom to accept it, even if a fédéral court is free to do otherwise, 
and that is perhaps doubtful. It may be true that the point with which 
we are now concerned may not hâve been the one most prominent in the 
minds of court or counsel in Birge-Forbes Co. v. Heye, supra; but it is 
certain that the attention of both was directed to the question, and it 
was decided that, when a German in Bremen had paid marks and was 
seeking in the American courts to recover for that payment, the marks 
were to be tumed into dollars as of the date of the payment in Ger- 
many, and not as that of the date of trial. That disposition of that case 
was doubtless the more équitable. It is of course possible that the 
Suprême Court, in the brief sentence with which it disposed of the 
question, did not intend to promulgate a gênerai rule; but it did not 
say so, and there does not appear to be any sufficient reason why a 
lower fédéral court should attempt to distinguish the facts of that 
case from those of the one at bar, even if it had the ris'ht to do so. 

It follows that the plaintiff may recover only $5,924.80, the aggre- 
gateamount of the sums, with interest, which at the time of the several 
breaches would bave been the équivalent of the francs to which he was 
entitled. 



CANOË CREEK COAL CO. v. CHRISTINSON et al. 

(District Court, W. D. Kentucky, at Owensboro. May 1, 1922.) 

No. 23. 

1. Injunction <S=>ioi (I)— Suit held not within purview of Clayton Act 

Thls case not being one between "an employer and employées," nor be- 
tween "employers and employées," nor between "employées," nor one be- 
tween "persons employed and ijersons seeking employment," but ,one be- 
tween a citisîen of Delaware and citizens of Kentucky, in which riellet bi^ 

4^:x>F0T otii«r cases see sajne toplc & KEY- (TOMBER in ail Key-Numbered Dlgeets '& lîit%ti 
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injunGtion is sought on gênerai prineiples of equity bnly, held, fhai ît is 
not within section ro of tbe Olayton Act (Comp. St § 1243d). 

2. uury !S==>iq— Judicial Code, § 268, not repealed by Clayton Act. 

Clayton Act Oct. 15, 1914, § 1 (Comp. St. § S835a),, deflnes thn anti-tinist 
laws- as Ineludlng Act July 2, 1890 (Cômp. St: §§ ''8^820-882;;, 8827-8830). 

. Seetion 16 (Çoilip. St. : § 8835o) provides for injiinetivé relief against 
threatened loss or damage "by a violation, of the anti-trust laws.". Sec- 
tions 21 and 22 (Oomp. St. §§ 1245a, 1245b) provide broadly for punisli- 
nieut for contempt for violation of an order or decree of court, if tlie act 
be "oï puch character as to constitute also a crimlnal offense," and tliat 
"in ail cases within the purview of this act," on demand of dccused, 
trial shall be by jury. Section 24 (Comp. St. § 1245d) provides tliat "ail 
other cases of contempt, not speciflcally embraqed; within sectipn twenty- 

; one of this act, may be punished In conformity to the u,sa,ges of law and 
equity now prevailing." Held, that such provisions db iot repeijl Judi- 
cial Code, § 268 (Oomp. St. § 1245), which providës gienerally fôr punisli- 
ïiient of contempts, under which trial is without âî jury ; ; ttiat icases "with- 
in the purview of this act," are tliose brought for violation of the auti- 
trust laws, under section 16, and that the provisions pf sections 21 and 
22 apply only to such cases; that ail other proceedings foi- contempt for 
violation of injUnctlons are governed by Judicial Code, §'268. 

In Equity. Suit by the Canoë Creek Coal Company against Stewart 
"Christinson and others. Proceedings for contempt against S. C. San- 
defur and Letcher Martin. On question of right to jury trial. Denied. 

E. P. Humphrey and Humphrey, Crawford & Middleton, ail of 
I^ouisville, Ky., for plaintifif. 

Henson & Taylor, of Henderson, Ky., for défendants. 

WALTER EVANS, District Judge. [1] In endeavoring to reach a 
conclusion as to the proper punishment to be imposed upon the défend- 
ants, S. G. Sandefur and Letcher . Martin, for the violation' by -them 
severallyof the order of injunction entered herein on the 27th of 
January, 1922, the court has carefully analyzed the plaintiff's bill of 
complaint in order to ascertain whether or not it is based upon the pro- 
visions of the act entitled "An act to supplément existing laws against 
unlawful restraints of monopolies, and for other purposes" (38 Stats. 
730-740), jisually called the Clayton Act, and especially to ascertain 
whether this action was brought under or must cdnform to sections 
20, 21, and 22 ofthat act (Comp. St. §§ 1243d, 1245a, i245b), or wheth- 
er it is bas,ed,,upon gênerai prineiples of law and equity, and must 
come under the provisions «ither of section 24 of the Clayton Act 
(Comp. St. § 1245d), or those of section 268 of the Judicial Code (Comp. 
St. § 1245), or of both. This has ail been necessary to a détermination 
of the question of whether the said two défendants (now the respond- 
ents to the rule of the court entered herein on Màrch 16, 1922) were 
entitled to bave a jury impaneled, and bave it, instead, of the court, 
détermine whether they, or either of them, had been guilty of the acts 
charged to hâve been in disobedience and contempt of the court's order 
of injunction in this action. 

Section 20 of the Clayton Act (Comp. St. § 1243d) provides that no 
restra.ining order or injunction shall be granted by any court of the 
United States or by any judge thereof-^ 

^saFor other cases seesame toplc & KEY-NUMBER In ail Key-Numbered Dlgests 4 Indexe» 
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"in any case between an employer apd employées, or between employers end 
euiployees, or between emploj'ees, or betweeji persons employed and persbns 
iseeking employraeilt, ipvolving, or growlng out of, a dispute concerning ternis 
or conditions of empldyment, unless necessary to prevent irréparable iiijury 
to property, or tO a property right, of the party making the application, for 
wbich tliere is no adéquate reniedy at law, and sucli property or property 
riglit must be described with particularity in the application, wliicli must he 
in writing and sworn to by tlie applicant or by bis agent or attorhey." • ' 

The court has carefully examined the bill of complaint to see, first, 
whether it is a case between an employer and employées ; second, 
whethcr it is a case between employers and employées ; third, whether 
it is a case between employées; or, fourth, whether it is a case be- 
tween persons employed and persons seeking employment, involying 
or growing out of a dispute concerning terms.or conditions of employa 
ment, within any fair or.jiust interprétation of the provisions of that 
section; ■■-'' . ■ ,: ■ -, ■ - - 

The bill of' complaint, whichwas filed January 23, 1922, shows tliat 
the plaintifï is a citizen of the state of Delaware,' and that each of the 
défendants is a. citizen of Kentucky. The jurisdictional basis of the 
suit is theref ore diverse citizens}iip, and the ^mount involved is shown 
to exceed thç amount,. or value of$3,000, exclusive of iriterest and 

COStS. ■ 1 .■ : , , 

The bill avers that the plaintifï is, and has been for more than a year, 
operating coal mines in Henderson county,;Ky., and selHngand ship- 
ping coal in interstate commerce, and in.paragraph 3 plaintiff avers that 
ail pf the défendants are members of a labor union or organization 
known as United MineWçrkers of America, District No. 23, and that 
the défendants Chas. Burton, Jas. Ashby, Pat Dean, and Ira Williams 
are .officers- thereof. Plaintifï sta.tes that the défendants Stewart 
Christinson, R:obt, Hall, Jno. Dunn, Vernig Haire, Chas. Burton, S. C. 
Sî^rdefiir, Jas. Ashby, Jas. Haire, Sam Dye, Ed. Lloyd, Arthur Ray- 
mond, Dillard Gish, Luther Springer, S. D. Pirtle, John Jardo, J. T. 
Alderson, ,Pat Dean, F. H. Spence, Wilson Dunn, Ira Williams, Lee 
Gibson, Chas,; S]5ence, Wm. Goldsberry, Arthur Davis, Lawrence 
Brann, and Wilbur WJiayne were, until Friday, January 13, 1922, in 
the, employnient of the plaintifï in the opération of its said mines, and 
that on that, day, pursuant to a conspiracy between said last-named de- 
fenda,nts and ^11 of the:other défendants hereto, the said défendants 
who were in the employment of the plaintifï went out on a strike, and 
left the service and employment of the plaintifï by concerted action, 
which.was tjhe resuit of an unlawful conspiracy between the défendants, 
some of whom were employées of the plaintiff, as above stated, and 
.others who were, not in the employment of the plaintiff, but who were 
sympathizing with, aind aiding and abetting the said strikers and former 
employées of flie plaintifï. 

The plaintifï' in its bill fpllowed that, paragraph with quite a number 
of ofhers, in which it accijrately characterizes as "former employées" 
thpse of tt|e défendants who had ,prpviously been in its service, but had 
cejased.tohold that relation bëfor'ethis action ,was brought, and then 
described thé wrongful acts with which it charges the défendants. 
Upon the averments thus made in détail in the bill, plaintifï claims re- 
281 F.— 36 
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lief, cônsisting largely of an order enjoining and 'restrâiriing the de- 
fendants from continuing to do the acts and f roni pursuing the line of 
conduct complained of in the bill. The plaintiff tlien made its motion 
for the therein described temporary-restraining order, and at the 
hearing of that motion much testimony wâs ofifered by both sides to 
the controversy. At its conclusion and af ter arguments by counsel, the 
court concluded that the testimony clèarly showed that the temporary 
restraining order should bè made. 

On March 16, 1922, the plaintiff by its eounsel^ind in writing moved 
the court for a rule against Letcher Martin, Urey Steele, S. Ç. Sande- 
fur, Chas. Spence, and F. H. Spence, requiring them to show cause why 
they shouid tlôt be punished for their disôbedience of the said .restrain^ 
ing order and iïi jonction, and this motion was supportedsby the affida-: 
vits of several persons. Notice of this motion was given ito èach one 
of the persoiis cpncerned, and when it came on to be heard the persons 
last named in a written statement opposied the granting of àny of the 
relief sougljti upon the ground that no cause had been shown for the 
charge agaihgt them. The court was of opinion that an' adéquate basis 
for hearing lihe motion for the rule tb Show cause' had beeri shown^ 
and the testimdny on that motion was fûlly heard from ail sides. ' 

The five, several respondents to that rule, in written responses filed) 
endeavored to show cause why they should not be puiiished, and at the 
conclusion of the testimony the court wâs of opinion that it did not 
warrant further proceedings against either Urey Steele, Chas. Spence, 
or F. H. Spence, and discharged the rule as to them. The court, how; 
ever, was of a différent opinion upon the testimony heard in support 
of the rule as against Letcher Martin and S. C. SandefUr, and found 
them guilty of having done certain of the acts iriiputed to them, re- 
spectively, as the basis of the rule to show cause why they should not 
be punished for the contempt of the court involved in what they had 
done. 

Al] of the five respondents, however, had in written motions de- 
manded that the court summon and impanel a jury to hear and déter- 
mine the questions involved. The cotirt, tentatively at least, overruled 
that motion upon grounds which it is the object of this opinion to 
discuss. Pending that discussion it has not passed its sentence upon the 
two persons convicted. One of its objects in this was to obtain an 
bpportunity to carefuUy look into the question of Avhether the re- 
spondents Letcher Martin and S. C. Sandefur were entitled urider any 
statute to hâve the court impanel .a jury to hçaf and détermine the ques- 
tions of fact involved. 

Recalling the provisiotis of section 20 6f .the Clàytin Act, we hâve 
concluded; first, that this action is not one betweeA an"en;iployer and erii'- 
ployees, inasmuch as no one of the défendant^ was'âti employée of 
,the plaintiff when this action wàs begun, on Tanuary 23, 1922.;' nor, 
second, for thè Same reàson is.it kn 'açti6.h Det\\^een employèrs atid 
emplpyees; nor, third, is it an action béiwèfeil employées, ilone'.of the 
parties being either one Or the o'tHer in' refe']f)ëct to eacli''otliêr.!. Tha:t 
much is- clèai". ^' 
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'■ The réihainingf inquiry is whether this is a suit between "persons em- 
ployed" and "persons seeking employment," growing "out of any dîs- 
ptiié coûcerAÏng ternis or conditions oï employment," within the mean- 
ing of section 20 of the Clàyton Act. Upon full and careful considerr 
ation of the allégations' of the bill, clouded as they are by statements as 
to a "strike," we havé nof been able, upon full examination of ail the 
plfiadjp^s, to cohdlude that thisis in any wây an action between "per- 
sons employed" and, "persons seeking employment," whether it grqws 
oùt of one character of dispute or another. We must read the statute 
and endeàvor to construè it, but disclairn, as always, any right or poWer 
to add to it or alter it. 

The testimony àfthe heàring' of the motion for an injunction as to 
the wrongdoing of the défendants was clear, and the actual f acts shown 
justified the order granting it, entered January 27, 1922. In drawing 
up the order gênerai eauity rules were applied, and they in no way re- 
quiredanv disregard of any propér limitations, including such as were 
approved by the Suprême Court of the United States in the very récent 
cases under the Clayton Act of American Steel Foundries v. Tri-City 
Central Trades Council et al. (decided Décember 5, 1921) 257 U. S. 
184. 42 Sup. Ct. 72, 66 L, Ed. — ■-, and Truax et al. v. Corrigan et al. 
(decided Décember 19,, 1921) 257 U. S. 312, 42 Sup. Ct. 124, 66 L. Ed. 

, often spoken of as the "picketing cases." Carefully recalling in 

this connection the very annlicable provisions of section 20 of the Clay- 
ton Act (Comp. St. § 1243d), which forbid the issuance of restraining 
ordérs and iniunctions in .m'pny snecified situa:tions, we find that sec- 
tions 21 and 22 (sections^ 1245a, 1245b), in immédiate juxtaposition, are 
in this language, namely: ■ 

"Sec. 21. That any person who shall wUlf ully disobey any lawf ul writ, 
process, ordér,' rule, decree, or command of any District Court of.the United 
States ot any court of the District of Columbia by doing any act or tliing 
tfaerèin, or thereby forbiddea to be done by him, if the act or thing ho done 
by hlm be of such character as to constltute also a crlminal ofCense under 
any statute. of 'thé United States or under the laws of any state in which the 
a'Ct was committed, shall be proceeded against for his said contempt as here- 
inafter provlded. 

' ''Sefci 22. That whenever It shall be made to appear to any District Court 
or judge thereof, or to any judge therein sitting, by the return of a proper 
offlcer on lawful process, or upon the affldavlt of some crédible person, or 
by information flledby any district atforuey, that thereis reasonable eround 
to beUeve that any person has beeu guilty of such contempt, the court or 
ïiidge thereof, or any judge therein sltting, may Issue a rule requiring the 
said person sio chargea to sÈow cause upon a day certain why he should 
not be punished therefor, which rule, together with a copy of the affldavit or 
information, shall he seryed upon the person charged, with sufflcient nrompt- 
ness to enable him to prépare for and make return to the order at the time 
fixed therein. If upon or by such return, In the judgment of the court, the 
alieged contempt be not sufflciently purged, a trial shall be dlreeted at a 
time and place flxed by the ■court: Provlded, however, that if the accused, 
being a natural person, fail or refuse to make return to the rule to show 
cause, an attaqhment may Jsjiue against his person to compel an answer, and 
in case of his continued faiivre or i;efusal, or if for any reason it be im- 
practlcable to dispose of the roattcr on the retum day, he may be required to 
give reasonable bail for his a<tten(iauce at the tplal and his submission to the 
final judgment of the court. Where the accused is a body corporate, and at- 
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taehment for the séquestration af its property may be issuefl uponclike refusai 
•or failure to aiiswer.. ;, , ^ 

"Iriali cases within fhe pvf'vieti:: of this ac*'such triftl may Ive tiy the coiart, 
or, tipon deriîària oÇthe.toused; by ajury; in -vylilcli latter ëtent lihe côxiit 
■nSaS? iitfpariel a Jury fronb thë'.îurors then in atteJidance, dr thé'coiipt or the 
jwige tliereof in chambers may cause a , feufflcl«nf' numbét of ; jurors to be.se- 
lected and summoned, as provided by law, to attend ,at,tlie tinie and place of 
trial, at whieh time a jury sball be sèlected and impanele^i asupon a^^trial for 
mliSdemeanor ; and çuch trial shali con^orm, us near as itiày bé', to the'iiraCtlce 
in criminal cases prosecuted by indicitineht 'or upon infdtshation. •■'- 

'i"If the aceused' be found guiUy, judgment sïiall be. entered accordingly, 
prescribing the punlshment, either ■ by fine or imprisonmept, or potb, in the 
discrétion of the court. 

Section 24 of the act (Comp. St. § 1245(1) 'provides as foUows: 

"That nothing hereln contalned ghall be construe<l to relate to contempts 
coinmitted in the présence of the court, or so near thereto as to : obstruct 
the administration of justice, nor torçontempts cômmitted in disQl)edience of 
any lawful writ, process, order, ryle, dgcree, or.comœand entered in any suit 
or action brought or prosecuted in the name of, or on behalf of, the United 
States, but the same, and ail other cases of oOntempt hot speciflbally em- 
braeed within section 21 of this. act, may be punished in' conformity to the 
usages at law and in equity now prevaiUng.;' 

This section has been construed in some of its important phases in 
the récent case of Forrest v. United States (C. C, A.) 277 Fed. 873. 

Going back a little we iînd section 16 of the act (Comp. St. § 8835o) 
to be as follows : 

"That any person, flrm, corporation, or association Khall be entitled tosue 
for and hâve injunetive relief, In any coiu't of the United States havlng 
jutisdietion over the parties, agiiinst threatened loss or damage by violation 
of the anti-trust laws, including sections 2, 3, 7 and 8 of this act^ whén and 
under the same conditions and principles as in.1unctive relief against threaten- 
ed conduet that will cause loss or damage is granted by courts of equity, 
under the rules governing sucli proceedings, and upon the exécution of proper 
bond against damages for an injunction ;improvidently granted and a show- 
ing that the danger of irréparable loss or damage is immédiate, a preliminary 
Injunction may issue: Provided, tbat nothing herein contained shall be con- 
strued to entitle any person, flrm, corporation, or association, except the 
United States, to bring suit in equity for injunctive relief against any coia- 
mon carrier snjbject to the provisions of the Act to Kegulate Commerce, ap- 
proved February 4, 1887, in. respect of any matter subject to the régulation, 
sui)ervision, or other jurisdietion of the Interstate Commerce Commission." 

Part of section 17 (Comp. St. § 1243a) is thtis expressed: 

"Section 26,'î of an act entitled 'An act to codify, revise, and amend thè ïaw« 
relating to the judicinry,' approved Mareh 3, 1911, is hereby repealed. 

"Nothing in this section contained shall ,be deemed to alter, rep'eaï, or 
amend section 266 of an act entitled 'An act to codify, revise, and amend the 
laws relating to the judieiary,' approved March 3, 1011." 

Nothing is said in the Clayton Act about section 268 of the Judicîal 
Code (Comp. St. § 1245), which reads as follows:. 

"The said courts shall hâve power to impose and administer ail necessary 
oafchs, and to pùnish, by fine or iinprisonmeht, at the discrétion of the court, 
contempts Of their authority: Provided-, tbat such power to punish contempts» 
shall not be construed to extend to any cases except the misbehavior of any 
pèi'son in their présence, or so near thereto as to obstruct the administration 
of justice, the misbehavior of any oflioers of said courts iil their officiai 
transactions, and the disobedience or résistance by any such officer, or by 
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anj- party, jurar, wltiiess, or ,0|lh.er pei'sgn to any lawful writ, proçess, order, 
nile, Ueoree, or command of the .said courts." 

The language of that section is broad, comprehensive, and far-reach- 
ing", and certainly no purpose to repeal it Was expresslymanifested. In 
this situation the question is : Does this case corne "within the pur- 
view" of the Clayton Act, in the sensé of that phrase as used in section 
22, thereby giving the respondents the right to deniand a jury at the 
trial of the charge of contenipt, or is this case to be recognized as fair- 
ly outs'ide of that "purview" and within section 268 of the Judicial 
Code? 

The equally broad language of section 21 of the later act gives ail 
the trouble. Was that section designed only for the enforcement of the 
"anti-trust lavvs," including the Clayton Act, as being within their 
purview, or was it designed thereby to make a new code for the défini- 
tion and trial of contempts generally, whether or not they were within 
the purview of the anti-trust laws and the purposes of the Clayton Act? 
If the latter, the demand by the respondents for a jury was within their 
rights; otherwise not. We are thus brought to the very interesting and 
important problem which we are endeavoring to solve by what we con- 
ceive to be the applicable and controlling rules. 

Recognizing its importance, and the necessity of ascertaining the 
full scope and also the exact limitations of the phrase "within the pur- 
view of this act," used in the second clause of section 22 (38 Stat. p. 
739), we may repeat that the Clayton Act is entitled "An act to supplé- 
ment existing laws against unlawful restraints and monopolies, and for 
other purposes." Its first section (Comp. St. § 8835a) opens with thîs 
sentence : 

"That 'anti-trust laws,' as used lierein, Includes the act entitled 'An act to 
protect trade and commerce against unlawful restraints and monopolies,' ap- 
proved July 2, 1890; sections 73 to 77, inclusive, of an act entitled 'An act to 
reduce taxation, to provide revenue for the government, and for other pur- 
poses,' of August 27, 1894; and act entitled 'An act to amend sections 73 
and 76 of the act of August 27, 1894, entitled "An act to reduce taxation, to 
provide revenue for the government, and for other purposes," approved 
February 12, 1913 ; and also this act." 

In section 2 (Comp. St. § 8835b) it forbids discrimination in price 
between différent purchasers. In section 3 (Comp. St. § 8835c) it for- 
bids terms, leases or sales, etc., which bind a party not to use goods of 
a competitor, and in section 4 (Comp. St. § 8835d) it gives a remedy 
to persons injured in their business, if disregard of the act is shown. 
In section 5 (Comp. St. § 8835e) it makes certain provisions in respect 
to the efïect which shall be given a final judgment or decree in suits 
brought by or on behalf of the United States. In section 6 (Comp. St. 
§ 8835f) it provides that the labor of a human being is not a commodity 
or an article of commerce. By section 7 (Comp. St. § 8835g) it forbids 
the acquisition by certain corporations of ail the capital stock of an- 
other corporation. In a later section it provides means for preventing 
banks, bank directors, and trust companies, and présidents and officers 
of corporations generally, from doing things forbidden by the act, and 
provides in section 10 (Comp. St. § 88351) that after two years from the 
passage of the act no conimon carrier.engaged in commerce shall hâve 
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any dealings in securities, supplies, or other articles of commerce, or 
make or hâve any contracts therefor. 

The fifteenth section, of the act (Comp. St. § 8835n) gives to the 
United States District Courts "jurisdiction to prevent and restrain vio- 
lations of this act." It also .provides for certain modes of proceeding, 
etc., and section 16 (Comp. St. § 8835o) follows with the very sugges- 
tive provisions abovecopied, In section 17 (Comp. St. § 1243a) a clause 
ts inserted repealing section 263 of the Judicial Code, though expressly 
providing that this shall not repeal section 266 (Comp. St. § 1243), 
which latter section has relation to injunctions, etc., respecting laws of 
the States only. 

[2] There is in the Clâyton Act no spécifie manifestation, of any pur- 
pose to repeal section 268 of the Judicial Code (Comp. St. § 1245), and 
it is this situation that makes manifest the importance of the inquiry 
whether section 21 of the Clayton Act (Comp. St. § 1245a), though 
very gênerai in terms, was intended to apply to or reach any and ail 
contempt cases, or was intended to be limited to those committed in 
cases "within the purview" of the Clayton Act, namely, the "anti-trust" 
laws, or was it so gênerai as also to repeal section 268 of that Code 
by reason of its being in différent language? In this connection we 
think the above-copied provisions of section 16 are very instructive.^ 

Of course, certain elementàry rules of statutory construction should 
not be overlooked when ' considering the genei*al question involved, 
namely : Was it the intention and purpose of Congress to repeal section 
268 of the Judicial Code? That intention, if we can ascertain what it 
was, mUst be controlling — intention always bèihg'a vital question in 
the interprétation of statutes. 

The language of section 268 of the Code is plain and unambiguous. 
So is that of section 21 of the Clayton Act, and it, when read by itself 
and apart from ail the other sections, being the later act, would repeal 
the earlier one, if that were the congressional intention. But was that 
intention restricted to narrower limits by the eariier provisions of the 
Clayton Act? is the proposition we regard as vital hère. There appear 
to be no limitations in the terms of section 21 of the Clayton Act when 
standing alone; but can we fairly leave it to stand alone, in view of 
what précèdes it in the act, and also of what immediately follows it — 
both having been framed in close connection with sections 16 and 21, 
and apparently Without anything being in the congressional mind ex- 
cept the objects and purposes of that particular législation? The fir^t 
19 sections of the Clayton Act manifest certain clearly stated purposes, 
which are limited by the language used. Thèse sections are immediate- 
ly follùwed by Section 20, and'thàt by section 21, and should, we think, 
neceSsâril'y be'construed in connection with the preceding sections. 
This is folloWed by section 22, which is gênerai and far-reaching. But 
i^'ùst not section 22, in thé light of many elementàry rules of construc- 
tion, be held to limit the opérations of section 21 to "ail cases within the 

1 It may be interesting to note that In Its very récent opinion in United 

Slioe Maellinery Co. v. United States. 258 U. S. ■ , 42 Sup. Ct. 36;?, C6 L. Ed. 

, the Suprême Court spoke of th^ "limited sphère" of the Clayton Act. 
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purview of this Act," namely, the anti-trust laws, including the Clayton 
Act, as its first section demands? 

In United States v. Union Pacific Railroad Co., 91 U. S. on page 79 
(23 L. Ed. 224), the Suprême Court said: 

"In construing an act of Congress, we are not at liljerty to recur to the 
views of indivldual members in debate, nor to consider the motives which in- 
fluenced them to vote for or against its passage. The act itself speaks the 
will of Congres!?, and this is to be ascertaiued from the language used. But 
courts, in construing a statute, may with propriety recur to the history of 
the times when it was passed ; and this is fréquently necessary, in order to 
ascertain the reason as well as the meaning of particular provisions in It. 
Aldridge v. Williams, 3 How. 24 ; Preston v. Browder, 1 Wheat. 120." 

In Holy Trinity Church v. United States, 143 U. S. on page 459, 
12 Sup. Ct. on page 512, 36 L. Ed. 226, it used this language: 

"It is a familiar rule, that a thing may be within the letter of the statute 
and yet not within the statute, because not within its spirit, nor within the 
intention of its makers. This has been often asserted, and tbe reports are 
full of cases illustrating its application. This is not the substitution of the 
will of the judge for that of the legislator, for fréquently words of gênerai 
meaning are used in a statute, words broad enough to include an act in ques- 
tion, and yet a considération of the whole législation, or of the circumstances 
surrounding its enactment, or of the absurd results which foUow from giving 
such broad meaning to the words, makes it unreasonable to beliove that the 
Législature intended to include the particular act." 

And in Cherokee Intermarriage Cases, 203 U. S. at page 89, 27 Sup. 
Ct. at page 34, 51 L. Ed. 96, the doctrine was thus stated: 

"The doctrine is familiar that the language of a statute is to be Interpreted 
in the light of the particular matter in hand and the object sought to be ac- 
complished as manifested by other parts of tbe act, and the words used may 
be qualifled by their surroundings and connections." 

In connection with thèse clearly expressed rules we think it is not 
inaccurate to say that public history shows that the Clayton Act was 
the resuh of yielding to the clamor of the more or less poHtical and 
industrial éléments of our population for législation of the gênerai na- 
ture embodied in its provisions. It is the accuracy of this statement 
which makes it ail the more probable that it was the intention of those 
who enacted the statute to meet that demand, in what was done rather 
than to further diminish or limit the powers of the courts in their ju- 
dicial (biit not political) efforts to enforce their own orders, decrees, 
and judgments by ail proper processes. 

In this connection the remarkable situation présents itself of the 
courts being required in equity cases within the purview of the Clay- 
ton Act to impanel juries to hear and détermine by a unanimous vote the 
usually very minor questions of disobedience of the court's orders and 
process in such cases, though ail other issues of fact raised therein, 
however vast their importance, must be tried by the court alone without 
a jury. In short, in equity cases under the anti-trust laws, a Jury 
must be impaneled to try the mère question of disobedience of the 
court's orders — thus leaving the court under the domination of the 
jury in respect to the enforcement of its orders, while the immensely 
greater issues, involving the most important rights, are to be settled 
by the court alone, in conformity with the equity practice established 
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upon centuries of expérience and recognized by the Constitution in 
article 3, § 2. 

Such an anomaly might hâve been the resuit of the effort to mect 
some demand for provisions in the anti-trust laws ; that in great nieas- 
ure, if not altogether, being the occasion of the législation. In our ef- 
fort to ascertain whether it was also the intention of Congress in respect 
to cases outside the purview of the anti-trust laws to require jury trials 
in the very subordinate matter of disobedience of the court's orders, 
or whether the requirement as to juries was intended to be limited to 
the narfow field of the anti-trust législation and the purview of the 
Clayton Act, ând thereby leave section 268 of the.Judicial Code in full 
opération outside that field or purview, we hâve industriously gone over 
what we suppose are the important factors, and hâve been' convinced 
that this case, as made by the bill of complaint, is not one which is 
within the purview of the Clayton Act in any of its features^ and 
ther«f ore that the provisions of that act as embodied in sections 21 and 
22 thereof do not apply to this case, but that section 268 of the Judicial 
Code, if not Vepealed, may be applicable and controlling in this: instance. 
Alternatively it may be noted that section 24 of the Clayton Act pro- 
vides for the punishmènt of ccrntempts committed, first, in the présence 
'êf the court ; second, thosé so near thereto as to obstruct the admirtistra- 
tion of justice ; and third those committed in disobedience of a lawful 
writ, process, order, rdle, decree, 6r command enter ed in any suit or 
action brought or prosecuted in the name of tke United States (which 
this, is not),; but tliat such or other cases of contempt not specifically 
embraced within section 24 of the Act may be "punished in conformity 
to the usages at law and in equity riow prevailing." Such usages either 
at law or in equity do not require a jury, and we hâve endeavored to 
show clearlythat this case is not one within section 21 of the Clayton 
Act, requiring a jjify in certain cases. 

Upon thèse grounds we hâve .conclyded that the respondents S. C. 
Sandefur and Letcher Martin w^ere not entitled to demand a jury trial, 
and tliat the refusai of that demand conformed to the requirements of 
the situation. The court will therefore now impose a sentence upon 
each of those respondents, which will not, however, go beyond a fine. 



In re STUBBS. 

(District Court, D. Wyoming. June 1, 1022.) 

■No. 511. 

Bankruptdy <g=»68— Perstrns subjèct to adjudicatioit; rancliman hefd not "person 
engaged chiefly in farining or tillage of soil." 

A j-anehman, wliose principal business wa« the raislng of live stoclî 
for market, whose 1,400 acres of land, except 180 acre.s. was used for 
g:razlng, and of the l80 acres three-fourtlis was in alfalfa eut for winter 
feed, and the remainder In eultivated crops used on the ranch, held, not 
"a person engagea chiefly In farming or tillage of the soil," within the 
meanihg of BanKruptey Act, § 4b (Oorap. St. § 9588). 

Ê=»For othcr cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter of W. A. Stubbs, alleged bankrupt. 
On involuntary pétition and défense thereto. Order of adjudication. 

M. A. Kline and W. E. Mullen, both of Cheyenne, Wyo., for petition- 
ing creditors. 

P. C. Spencer, of Cheyenne, Wyo., and G. R. Hagens, of Casper, 
Wyo., for alleged bankrupt. 

KENNEDY, District Judge. The above-entitled proceeding is be- 
fore the court upon a résistance ta the pétition of creditors seeking to 
hâve the said Stubbs adjudicated a bankrupt. The only point to be de- 
cided by the court upon the issues joined is as to whether or not Stubbs 
cornes within the purview of the National Bankruptcy Act (Comp. St. 
§§ 9585-9656), which excepts in subdivision "b" of section 4 of tliat act 
a person engaged chiefly in farming or the tillage of the soil. 

Evidence was introduced before the court by the parties, and while 
this évidence was not perpetuated it tended to show substantially the 
f ollowing facts : That Stubbs had been for a considérable number of 
years engaged in a business commonly known and described in this 
Roçky Mountain région as "ranching" ; that during said period Stubbs 
became the financial backer of two pai-ties vi^ho were engaged in a 
mercantile business consisting of a small gênerai store at Kaycee, a 
small town in the northern portion of this state; that the mercantile 
venture proved not to hâve been profitable, and it became necessary for 
Stubbs, for his own financial protection, to take over the business and 
assume the obligations; that thereafter, through agents and servants, 
he continued to conduct said business \<'ith a view to sàvîng his in- 
vestment by eventually disposing of the property at the best advantage 
possible; that the debts in this business increased rather thah diminish- 
èd, eventually bringing about the pétition in bankruptcy now before ^the 
court; that in addition to thèse debts Stubbs was at the time of the 
hearing a heavy borrower from banks, the proceeds of such loans hav- 
ing been used in financing his ranch and live stock opérations; that 
thèse particular obligations were largely, if not entirely, secured by 
chatteland real estâte mortgages ; that Stubbs, becoming heavily in- 
volved as af oresaid, transf erred by deeds and bills of sale his real 
estate used in his ranching business and his live stock to a brother,.un- 
der an arrangement by which this should continue until he should be 
ablc to work himself ont of financial difficulties; that Stubbs, after 
the time he took over the rnercantile business, operated it almost ex- 
clusively through servants and employés, gave it little or. no attention, 
was not familiar. with the particular business, and during said time 
continued to dévote his attention to his ranching business ; that in pur- 
suance of said ranching business Stubbs had been engaged chiefly in 
raising live stock for the market, such live stock consisting of cattle, 
horses, sheep, and hogs ; that his ranch consisted of approximately 1,- 
400 acres, scattered through three différent counties in this state ; that 
a portion of this real estate, approximately 180 acres, was under irriga- 
tion and in cultivation; about th*ee-quarters of this cultivated area be- 
ing used for the raising of alfalfa hay, which was fed to his live stock 
in the winter season ; that the remainder of said cultivated area, not 



570 281 FEDB3RAL KEPORTEll 

exceeding 50 acres, was used for the raising of small grain, potatoes, 
and other crops; that the entire balance of the acreage owned by 
Stubbs, together with outside open range, was used in grazing his 
live stock ; that the small grain, potatoes, and other small crops raised 
upon the smaller acreage was used by him generally in and about his 
ranch home as foodstufïs and feeding purposes, and that few, if any, 
of thèse particular crops were marketed ; that some chickens werè also 
raised, the eggs therefrom being used upon the ranch, as well as the 
chickens, for home consumption ; that the live stock in number consist- 
ed of approximately 1,100 head of cattle, horses not greatly in excess of 
the number required to ride the ranges and care for the cattle, and a 
small number of hogs. 

Two propositions were easily determinable upon the hearing, and in 
fact were not particularly in dispute as between the parties; the fàrst 
being that Stubbs was insolvent at the time the pétition in bankruptcy 
was filed, which continued up to the time of the hearing, and, second, 
that the chief occupation of Stubbs was not the mercantile business in 
which he had liecome involved at Kaycee, but that his chief occupation 
Was "ranching," as aforesaid. This leaves the sole matter for déter- 
mination by this court as to whetber or not a ranchman, so called, is 
"a person engaged chiefly in farming or the tillage of the soil," within 
the purview of the Bankruptcy Act (Comp. St. § 9588). 

Numerous authorities hâve been cited by counsel, in which a variety 
of circumstances hâve been discussed, and it has been decided that cer- 
tain circumstances bring or fail to bring a person within the scope 
and meaning of the last above quoted clause of the act. Thèse au- 
thorities, however, are not particularly enlightening, as none of them 
has directly discussed or decided as to whether or not a ranchman in 
this particular région is within or without the designated classification. 
It has been rather aptly stated in the case of In re Mackey (D. C.) 110 
Fed. 355, that— 

"il is évident that It is impraotieable, if not impossible, to define with préci- 
sion the facts which will In ail case.s détermine whether one is engaged chiefly 
in farming, and that each case must be decided on its own circumstances." 

In analyzing the designated clause of the Bankruptcy Act hère under 
discussion, courts hâve not been in complète harmony as to whether the 
word "farming" and the phrase "tillage of the soil" fflean one and the 
same thing. The Circuit Court of Appeals, however, of the Eighth 
Circuit (our own), has spoken upon this subject, settlîng the controversy 
so far as this Court is concemed. The court's language in the case of 
Hart-Parr Co.'v.. Barkley, 231 Fed. 913, at page 915, 146 C. C. A. 
109, at page 111, is as follows: 

"The words 'farming or the tillage of the soil,' as used in subdivision 'b' 
of section 4, Act of July 1, 1898, express the same tliought; that is, the 
word 'farming' and the words 'tillage of the soil' mean the same thing." 

It would therefore seem to this court that this particular construction 
of the clause would place more of a restricted meàning upon the term 
"farming," by saying that it is synonymous with "tillage of the soil," 
than if the word "farming" might be used in perhaps its broader sensé. 
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If we apply the phrase "tlllage of the soil" to the facts in the case 
at bar, it seems to this court that we must come far short of bringing 
Stubbs within the classification. His chief occupation was undoubted- 
ly, under the facts as shown by the évidence, the raising of live stock 
for market. In the consummation of this endeavor lands under cultiva- 
tion were used to produce hay to féed his live stock, and the remainder 
of the crops so raised were used either for feeding the animais or in 
maintaining his ranching establishment, which included the mainte- 
nance of his family and the boarding of his hired help. Under thèse 
circumstances it would seem that there is no such "tillage of the soil" 
as would seem to hâve been contemplated by the Bankruptcy Act, as 
the crops raised by cultivation were not marketed, but simply harvested 
for the purpose of carrying on his principal livestock business. If the 
circumstances were somewhat reversed, and a person were actually 
tilling a large proportion of his land, and using the balance for grazing, 
and in connection therewith running a proportionately small number of 
Hve stock, the situation would manifestly be changed. 

Another circumstance which is impelling to the court in arriving at 
this conclusion is that in this particular région there is a sharp dis- 
tinction recognized between the occupation known as "ranching" and 
that known as "farming." 

For the reasons stated, the pétition to adjudicate Stubbs a bankrupt 
will be granted, and an order of adjudication allowed, reserving to him 
his proper exceptions. 



BODINE V. FIRST NAT. BANK OF MERCHANTVILLE et aU 
(District Court, D. New Jersey. June 26, 1922.) 

1. Pleading ©=3385— Bill of partlculars narrows issues. 

The effect of a bill of partlculars is to narrow the issues, and tlie party 
fumishing such a blll wili be conflned at the trial to the partlculars speci- 
■fied. 

2. Pleading <s=33l3— Blll of partlculars cannot be made ta serve as Interrogatories. 

A motion for bill of partlculars cannot be raade to serve as interrog- 
atories in a fédéral court to elicit évidence in an action at law. 

3. Pleading <s=33l6 — Granting of blll of partlculars discretlonary. 

Grantinsr or refusing of a blll of partlculars rests in the discrétion of the 
court, and in gênerai it wlll not be granted where the information souglit 
Is as liU-ely to be within the linowledge of the demandant as in that of his 
adversary. 

4. Pleading (^=3323(2)— Blll of partlculars may be granted after answer. 

A motion by défendant for a bill of partlculars may be granted after 
answer, where It appears necessary for préparation of a défense. 

5. Pleading €=3317(5)— Bill of partlculars of damages not generally demandable. 

Where damages are clalmed generally for breach of contract, a bill of 
partlculars of the damages Is generally not demandable. 

6. PUading <@=33I7(5)— Plaintiff may be required by bill of partlculars to set 

out contract sued on. 

Where an action is based on a contract not set out, plaintiff may be 
required by a blll of partlculars to set eut the contract, and, if in wrlting, 
to furnlsh a copy thereof. 

4=3For other casea lee «ame topic & KSY-NUMBBR in ail Key-Numbered DtEesta & Indexe» 
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7. Pleading <S=>3I7(5)— Names of alleged agents demandable by bill of particulars. 

Where the complaiiit in an action agaiust Joint défendants allèges an 
agreeinent made by défendants' agentn, not named, a défendant is eu- 
titléd to a bill of particulars, giving the names of the alleged agents. 

At Law. Action by Harry E. Bodine agaii;ist the First National 
Bank of Merchantville andi)thers. On motion by plaintifï to suppress 
demand by a défendant for bill of particulars^, Granted in part. 

Merritt Lane, of Newark,. N, J., ior-lthe motion. 

Bleakly &;Stockwell,. of Gamden, N. J., ior défendant Merehants' 
Trust Co. of Camden, 

ÏIELLSTAB, District Judge. [1,2] Further considération of the 
items of the demand for a bill of particulars in this case, after oppor- 
tunity to test them in the light of thp pleadings, has led me, contrary 
to my impression at the hearing of this mption, ,to allow a nuniber of 
the particulars sought by the défendant Merehants' Trust Company of 
Camden. The court, by virtue of its gênerai power to regulate the con- 
duct of trials, is authorized to ordej a bill of pa-rticulars whçn it ap- 
pears that a party is so situatied that justice cannot be donc without the 
aid of such a bill, and at thq trial, the party furnishing it will be con- 
fined to the particulars speci'fied. Commonwealth v. Snelling^ 15 Pick. 
(Massi) 321. They are addressed to the pleadings, and will be ordered, 
when necçssary to clarify tlie issues, or to aid the Ijitigant in interpôs- 
ing the proJDer answers' or replies to his adversary!s, pleadings, or in 
the préparation for trial, to prevent surprise theréat. However, in the 
absence of statute, they cannot be made to serve as interrogatories to 
elicit évidence in actions at law in the fédéral courts. Green v. Dela- 
ware, Lackawanna & Western R. Co. (D. C. N. J.) 211 Fed. 774; 
Wetmore v. Goodwin Film & Camfera Co.<(D'. G. N. T.) 226 Fed. 332; 
Curtis V. Phelps (D. C.) 209 Fed. 261 ; Garfield v. Paris, 96 U. S. 557, 
24 L. Ed. 821. ^ ; _ 

[3] The grantîng or tefusing of such bill is a matter resting in the 
discrétion of the court, and dépends upon the circumstances of the 
particular case: United States v. Tilden, 28 Fed. Cas. 171, No. 16,- 
.S21; Gimbel Brothers v. Adams Express Co. (D. G.) 217 Fed. 318; 
Harper v. Harper (G. C. A. 4) 252 Fed. 39, 164. C. G. A. 151. _ In gêner- 
ai, it will not be ordered where the information sought is as likely to be 
within the knowledge of the demandant as in that of his adversary. 
United States v. Tilden, supra; O-Sd-Ëzy Mop Go. v. Channell Chem- 
ical Co. (D. G.) 230 Fed. 469. As the effect of particulars is to narrow 
the issues, care must be exercised not to unduly limit the scope of the 
évidence to be introduced at the trial. Curtis v. Phelps, supra. 

[41 The demand in the instant ca.se not having been made until after 
the pleadings were filed and issue' ioined, it is- évident that no informa- 
tion was needed to answer the plaintiiï's alleged cause of action, other 
than that which was obtained from his complaint or rested in the knowl- 
edge of the answering défendants. However, as stated in Wetmore 
V. Goodwin Film & Caméra Co., 226 Fed. 353, supra : 

"More knowledge of an adversary's case is often necessary to prépare a 
défense than to frame a written answer wliich will survive an attack." 

®=3For other cases sec same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The 33 particulars demandée! are summarized by the defendant's 
counsel under the following three heads : 

"(1) How is.^pîaintiff'.s gpRera;! claim for Ï250,000 damages made up? (2) 
What, speeiflcally, is the contract sued on, its terms, and its dateV (3) ïhrougU 
what peisou or persons does plaintifl! charge agency as against this défendant, 
Merehants' Trust Company V" 

,' [5] As to, .damages: Thèse., airesaid to hâve been sustained by de- 
fendants' refusai to carry out their contract. There is no claim for 
spécial damages; and the riaiure of the causes of action set eut négatives 
the jdea that the damages are liquidated in character. in such cases a 
biUx)f particulai:s ôf the damages is not generally demandable (4 Stand- 
ard Ency. of Proc. p. 389;; 31 Cyc. p. 573), and as there is nq showing, 
by'affidavit or otherv^^ise, that would take this case out of the gênerai 
rule, the demands for a particularization iii respect to damages are 
denied. ' ''' ' i 

As to the contract : In substance, thèse two causes of action are 
foi^ded ùp(>ri"'àn allegeid''transactioh involving the taking over by thé 
défendants, through a corporation organized for such purpose, of the 
property and business of a financially embarrassed company, of which 
the plaintifï viras the principal owner. It is alleged that the plaintiff 
was induced to permit the défendants to se cure such property upon 
their agreement to turn over to him the stock and business of the newly 
organized corporation, upon his perf orming certain conditions ; that 
by their représentations lie was induced to manage for them the busi- 
ness so taken over, that he tendered the performance of thèse condi- 
tions to the défendants, and that they refused to make the transfer. 

' [Bj'The complaint does not state whether the agreement, i-epresen- 
tàtioris, ténder, and refusai referred to were'oral or in writing. Eight 
Of the particulars démandedcall for a copy of thèse matters, if they 
are in writing. As they are the very bases of the alleged causes of ac- 
tion, copies thëfeof,''if they are evidenced by writing and are in the 
plaintifPs possession',' should be furnished. Maryott v. Young, 33 N. J. 
liaw,'336; Voorhees v. Barr,.59 N. J. Law, 123, 126, 35 Atl. 651; 
Ctillen V. Woolverton, 63 N. j. Law, 644, 44 Atl. 646. Carpenter v. 
Winn, 221 U. S.' 533, '31 Sup. Ct. 683, 55 L. Ed. 842, cited as holding 
a' contrary doctrine, does not apply to basic papers sued upon. The 
writings within the grasp of section 724, R'. S. (Comp. St. §^ 1469), as 
construed in that case, are those "which contain évidence pe'rtinent to 
the issue" emerging from the pleadings, and not those which underlie 
the tender of the' issue ; i. e., the very cause of action. 
■ [7] As to agenc5^:' The 'complaint allèges that the agreement, repré- 
sentations, etc., referred to, were made by the défendants' agents, but 
fails to name them. As the défendants are alleged to be jointly liable, 
it is but proper liiat, on the demand of one of them, the agents through 
whom it is to be held Hable should be named; 

It follows that, of the particulars demanded, those that call for 
copies of written 'représentations, agreement, tender, and refusai, 
and the names of thé agents referred to, are allowed, and the others 
are suppressed'. • ' ' 
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In re SMITH. 
Intervention of LOUISVILLE FERTILIZER CO. 

(District Court, N. D. Georgia. June 7, 1922.) 
No. 7979. 

1. Acknowledgment iS=»45— Bill of sale held not proved so as to be eligible to 

record; "proof." 

Under Clv. Code Ga. 1910, §§ 3307, 330S, 3257, a çhattel morlgage to be 
valid as against other liens mu.st . be recorded, and to be eligible to record 
must be ''executed in the présence of, and attested by, or proved before, a 
notary puWic." Held, that an affldavit of the «xecution of a bill of sale, 
given as security, made before a notary public by one who was not an 
attesting witness, was insufficlent as "proof" to substitute due attestation, 
and did not render the instrument eligible to record. 

[Ed. Note.— For otber définitions, see Words and Phrases, First and 
Second Séries, Proof.] 

2. Chattel mortgages <S=5> 150(1)— Record witliout due attestation ineffective. 

Under the law of Georgia, rec-ording of an instrument Wlthout the pre- 
scribed attestation is inefCectlve. 

In Bankruptcy. In the matter of S. R. Smith, trading as S. R. Smith 
& Son, bankrupt. On review of order of referfee on intervention of the 
Louisville FertiHzer Company. Affirmed. 

Anderson & Slate, of Atlanta, Ga., for int'ervener. 
King & Johnson, of Covingtdn, Ga., for trustée. 

SIBLEY, District Judge. Eight baies of cotton are claimed by 
lyouisville FertiHzer (Company against the trustée in bankruptcy, by 
virtue of a bill of sale thereon to secure a debt made in pursuance of 
Georgia Code, § 3306. The bill is attested under the ordinary attesta- 
tion clause by a single unofficial witness, Gillela-nd, and on the same 
day before a notary public another person, Durden,..makes an affidavit 
that he saw the maker sign, seal, and deliver the bill, that he hiinself 
signed the same as a witness, and saw Gilleland sign as a witness. The 
bill was thereupon recorded more than four months before the bank- 
ruptcy The référée held the bill invalid for want of proper attesta- 
tion and registration as against the trustee's lien. 

[1] By Georgia Code, § 3307, although the bill was valid between 
tl^e parties without record, it is "postponed to ail liens created or ob- 
tained, or purchases made, prier to its actual record," except those aris- 
ing from contract under actual notice. By section 3308, in order to 
admit the bill to record, it must be "attested or proved in the manner 
now prescribed by law for mortgages." By section 3257 it is ordained 
as to a mortgage that "it must be executed in the présence of, an4 
attested by, or proved beforej a notary public, or justice of any court 
in this State," etc., "and recorded." 

[2] It is settled that actual registration or record, without the pre- 
scribed attestation, is equal to no record at ail. Cîeorgia Code, § 3262; 
Donaldson v. Thomason, 137 Ga. 849, 74 S. E. 762; Southern Iron Co, 

^iiaFor otber cases see same toplc & KEY-NUMBKR In ail Key-Numbered Digests & Indexes 
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V. Voyles, 138; Ga. 258, 264, 75 S. E. 248, 41 L. R. A. (N. S.) 375, Ann. 
Cas. 1913D, 369. This paper was not executed before and attested 
by one of thç prescribed officçrs. , Wa.s it "proved before" such an 
officer in the meaning of the statute? Dealing with a similar statute 
as to the registration of deeds, the Georgia court said : 

"Attestation is the act of witnesslng the actual exécution of a paper and 
subscrlbing one's name as a witness to that fact. Aclsnowledgment is the act of 
the jfrantor in going before some compétent officer and deelaring the paper to 
be his deed." White v. Mcgarahan, 87 Ga. 219, 13 S. E. 518. 

It was ruled in Nichols v. Hampton, 46 Ga. 253, that a nonofficial 
■ subscribing witness might make affidavit of the exécution and his at- 
testation of the paper before the prescribed officer, and this would be 
the équivalent of the officer having attested it. It has never been held 
that one who may hâve been présent at the exécution of a paper, but 
who does not attest it at the time as a witness chosen by the parties to 
that end, could make this proof before the officer. The "proof" which 
may substitute the due attestation must either be an acknowledgment by 
the maker before the prescribed officer, or an affidavit by one of the 
attesting witnesses. Any other person is an ineffectuai interloper. The 
would-be witness hère did not sign as a witness, notwithstanding the 
f orm of the affidavit makes him say so, and his oath was not a sufiicient 
probate of the paper to admit it to record. 

The referee's jtidgment is affirmed. 



In re RAMSEUR et al. 

(District Court, N. D. Georgia, E. D. August 8, 1921.) 

No. 1028. 

Bankruptcy ®=3400(3)— Surplus from sale under mortgage foreclosure properly 
set aside by trustée for hotnestead exemption by ordinary. 

Surplus from sale under mortgage foreclosure before adjudication in 
banlcruptcy held properl.v set apart by the trustée, on claim of l>anlvrupt, 
for exemption as a homestead. 

In Bankruptcy. In the matter of E. F. Ramseur and Frank Simp- 
son, bankrupts. On review of referee's order setting aside exemp- 
tion. Affirmed. 

The stock of merchandise of the bankrupts was levied upon on February 
10, 1921, by virtue of the foreclosure of two mortgages thereon ; on Febru- 
ary 18 an involuntary banlcruptey was begun against them ; on February 24 
the stock of merchandise was sold by the sherifC; on March 11 adjudication in 
bankruptcy was had, and later the sherifC paid over to the trustée in bank- 
ruptcy the remainder of the proceeds of sale after satisfying the mortgage 
fl. f as. The bankrupts clalmed homestead exemptions out of tliis money ; the 
trustée set apart the exemptions claimed, which the référée confirmed. It 
was coritended on review of his décision that cash could not be exempted, that 
there was no suffleient description of the property claimed, and that, the 
assets having been sold and reduced to cash, no homestead could be allowed. 

^=>For other cases see same topic & KEY-NUMBEIB in ail Key-Numbered Digesta & Indexe» 
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• Walter S. Dillon and Wm. J. Davis, Jr., both of Atlanta, Gà., fôr ob- 
jecting creditors. - 

Goode, Owens & Andrews, of Toccoa, Ga,, for bankrupts. 

SIBLEY, District Judge. The original property was levied upon hy 
the sheriflf before bankruptcy, and the mortgaige lien which was be- 
ing enforced not being invalidated by the bankruptcy, he sold the 
property, and only the excess over the mortgage of the money pro- 
duced by the sale ever came into the hands of the bankrupt court. 
The bankrupt did not claim and could not hâve claimed thafthe trustée 
set, apart as exempt the property which had been sold by the sheriff 
before the adjudication in bankruptcy ever occurred, but could only 
claim the cash which came to the bankrupt court. He had hOt con- 
sehted to the sale, nor estopped himself in any way from clairtiing the 
property in the form cash, to which the opération of the law had re- 
duced it before it came into the trusteé's hands. Though cash, it was 
subject to be claimed as a homestead, though before it actually became 
hômestead pfoperty it is to be invested by the ordinary. Park's Code, 
§ 3391. The triastee does not exempt it; he merely sets it aside from 
the assets which he is to administer that it may be exempted by the 
ordinary. Cases' in which property became cash in court, which the 
debtor was held entitled to hâve invested as a hômestead are Taylor 
V. Jarrell, 104 Ga. 169, 171, 30 S. E. 675 ; Woods v. Jones, 54 Ga. 
492. 

I see no error in the conclusion of the référée, and his décision is 
afHiTned. 
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GEORGE et al. v. FOREST GLEN LAND CO. et aL 

(Court of Appeals of District of Colnmbia. Submitted April 11, 1922. De- 

cided June 5, 1922.) 

No. 3749. 

1. Mortgages <@=:3338 — Failure to hâve indemnity clause released held fault of 

mortgagor, not mortgagee. 

Wliere tlie évidence, in a suit to restrain tlie sale of property under a 
trust deed on the ground that complainant mortgagor had sold his in- 
terest in the property to another, but was prevented from delivering the 
deed thercto by the inortgagee's refusai to release a covenant of indemni- 
ty iu the trust deed, as it had to do on showing elear tltle to other land 
covered t>y the trust deed, showed that the tltle to the other land was sub- 
ject to a reserved vendor's lien, and that no tender had been made by 
complainant of the amount required to satisfy the lien, the failure to com- 
plète tlie sale was due to the fault of the complainant, and not of the 
mortgagee, so that complainant had no equity against the mortgagee. 

2. Mortgages (^=3370— Mortgagee not chargeable with amount pald at previous 

sale not consummated. 

Where the trustée under a trust deed accepted, from a bidder whose bid 
exceeded that of the creditor, a check in part payment, instead of re- 
quiring cash, as provided in tbe deed, and thereafter the check was dis- 
honored and the sale not consummated, the mortgagee, who bid in the 
property at a subséquent sale for a sum less than its bid at the prlor 
sale, is not required to account to the mortgagor for the amount of 
its flrst bid. 

3. Mortgages (S=;}377— Trustée held not entitled to half commissions for post- 

poned sales. 

A trust deed giving the trustée a commission of 5 per cent, on the 
amount of the sale or sales, and providing tliat, if the property be adver- 
tised and not sold, the trustée shall be entitled to one-half the commis- 
sion, to be computed on the amount of the debt secured thereby, does not 
entitle the trustée to half the stated commission on sales whieh were ad- 
vertised, but not held, because of tcmporary injunctions, inclement 
weather, or failure by the trustée to require the highest bidder to make 
the prescribed deposit, but the provision for half commissions relates to 
cases where there is a rédemption of the land from a completed sale. 

Appeal from the Suprême Court of the District of Columbia. 

Separate auits by William T. George and Chester A. Parvin against 
the Forest Glen Land Company and Eugène H. Taggart, as trustée, 
to restrain sale of property under a trust deed. From a decree overrul- 
ing exceptions to a report of the auditor after sale was made, and 
fixing the commission of the trustée, the plaintifï George and the trus- 
tée appeal. Affirmed. 

T. L. Jeffords, E. C. Dutton, and Joseph T. Sherier, ail of Washing- 
ton, D. C., for appellants. 

Paul Sleman, of Washington, D. C, and William S. Thomas, of 
Baltimore, Md., for appellees. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District, overruling appellant's exceptions to a report of 
the auditor of that court, affirming that report, and holding that ap- 
pellant George is not entitled to the relief prayed in his bill as amended. 

@=aFor other cases see same topio à KEY-NUMBBR la ail Kej-Numberea Dlgests & Indexes' 
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The suit grows out of the sale to George on November 30, 1918, of 
the Barrister Building, so called, No. 635 F Street, Northwest, this 
city; the sale being subject to a first trust on the property of $80,000 
and a second trust of $50,000. In payment for the property George 
gave his note for $30,000, payable one year from date, and secured 
by a third trust on the property, wherein appellant Taggart was named 
as trustée, and, in addition, certain land in West Virginia. The third 
deed of trust contained a covenant securing the grantor against any loss 
or damage it might sustain by reason of any defect in the title to any of 
this West Virginia land ; George guaranteeing that title "to be good and 
marketable and free from any and ail liens and incumbrances." It 
was further provided that, when a proper certificate of title should be 
presented to the grantor Land Company, a release of this covenant 
should be given. 

It developed that there was vendor's lien on this West Virginia land 
for two promissory notes, of $208 each, due September 26, 1919, and 
Septembsr 26, 1920, respectively, and payable to John W. Swick. The 
note for $30,000 was not paid when due, and the trustée, by direction 
of the Land Company, advertised the building for sale at public auction 
on December 18, 1919, under the provisions of the trust. On that day 
George filed his bill against the Land Company and Taggart as trustée, 
claiming in substance that he was not in default, and seeking a prelimi- 
nary injunction and accounting. Taggart filed his answer on the same 
day, the sale was called oflf, and the court on the next day signed a pre- 
liminary restraining order. Upon the fîling of an answer by the Land 
Company the court ordered the défendants enjoined pendente lite, 
provided petitioner file a bond in a sum named. One week later, no 
bond having been filed, the order granting an injunction pendente lite 
was vacated and set aside. Thereupon Taggart readvertised the prop- 
erty for sale on January 6, 1920, but owing to inclement weather it was 
necessary to postpone the sale until February llth foUowing. 

On February lOth the appellee Chester A. Parvin filed a bill against 
the Land Company and Taggart as trustée, alleging that he had pur- 
chased the Barrister Building from George, discharged from the deed 
of trust provision for indemnity against defective title to the West 
Virginia land. There are other averments in the bill, but they need not 
be mentioned hère. An order restraining the sale as advertised was 
prayed, and on the same day George filed an affidavit in support of 
Parvin's bill, in which he stated that the deed to Parvin had been placed 
in escrow pending release by the Land Company of the indemnity provi- 
sion. A temporary restraining order was issued, the Land Company 
filed its answer, and thereupon the George and Parvin cases were Con- 
solidated, and the application of Parvin for an injunction pendente 
lite denied. 

The property then was readvertised for sale on March 8, 1920. The 
Land Company bid $19,500 at the sale, but John J. Wescott, who 
"rents desk room" in Mr. Taggart's office, bid $20,000, and the prop- 
erty was struck off to him. Against the protest of the Land Company, 
and in disregard of the terms of sale, the trustée accepted Mr. Wes- 
cott's uncertified check for $5,000 cash deposit. Payment of this check 
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being refused, when presented the following day, the property again 
was advertised for sale on March 20, 1920, when it was bought by the 
Land Company for $5,000. 

On April 3, 1920, the Land Company filed a cross-bill against George 
and Taggart as trustée, reciting that Taggart claimed commissions 
amounting to $2,750 for making the sale. George answered this cross- 
bill, alleging that he had been unable to deliver his deed to Parvin on 
account of the failure of the lyand Company to file a release under the 
indemnity covenant in the third deed of trust. Later George filed an 
amendment to his original bill, seeking to charge the Land Company 
with the différence between its original bid of $19,500 and its subsé- 
quent bid of $5,000. 

After trial the court ruled that the auditor was entitled to a commis- 
sion of $250, to the cost of the advertised sales and counsel fées, and 
to commissions on the rents he had collected ; that the Land Company 
was entitled to reasonable counsel fées as provided in the deed of 
trust; and that George was not entitled to the relief prayed, except as 
to an accounting. Thereupon Parvin soueht and obtained leave to dis- 
miss his suit. On November 4th the auditor filed his report, and, ex- 
ceptions being filed, the case was brought hère. 

[1] There is no equity whatever in the bill filed by Mr. George. The 
trial court found, upon évidence of a satisfactory and convincing char- 
acter, which we shall not review hère, that the Land Company — 

"never was in default ; * ♦ * that there never was a tender to the Forest 
Glen Land Ctompany of any sum of money to get rid of thèse liens, which were 
on the West Virginia lands, and consequently that the Forest Glen Land 
Company was never in default." 

In other words, it was the fault of George, and not of the Land 
Company, that the sale to Parvin was not consummated. 

[2] The last sale was légal in every respect, and the Land Company 
is chargeable with no more than it then agreed to pay. The fact that 
it bid more at a previous sale is of no conséquence. Had there been 
any equity in the property, it is reasonable to assume that Mr. George 
would hâve embraced the oflfer, made at the trial table, to take a deed 
to it by merely meeting the existing indebtedness to the Land Company. 
When this oflfer was made the trial court said : 

"If anybody doubts the good faith of It, I will suspend long enough to allow 
a meeting of the Forest Glen people to authorize a deed of the property to Mr. 
George or to Mr. Parvin, upon the Forest Glen Land Company being abso- 
lutely eleared up on ail indebtedness." 

To this the président of the company made answer, "They can hâve 
it ; we will be perf ectly delighted." The court then said, "There is the 
good faith of it, and that offer stands until the close of this case ;" and 
the président of the company added, "Yes ; it stands, and we will be de- 
lighted if they will accept it." The attorney's fées were provided in 
the deed of trust and, not being unreasonable, the order allowing them 
will not be disturbed. 

[3] This disposes of the questions raised by Mr. George, and we 
come now to the contentions of the trustée. On this branch of the case 
the trial court, Mr. Chief Justice McCoy, said: 
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"A trustée In a deed of trust claims a half commission on each of several 
atteinpted sales of the property calculated on the secured indebtedness and a 
full commission on the amouiit bld at the sale. ïhe trustée advertised the 
mortgaged property for sale because of the mortgagee's default. Twlce the 
sale was temporarily enjoined. A third dny was fixed for the sale, but there 
was a postponement because of the weather conditions, and on the day to 
which the sale was so postponed the property was knocked down to the 
highest bldder, who, instead of depositing the amount called for by the ad- 
vertisemeiit, gave his check, which was dishonoi'ed. The resuit was a resale 
at which the mortgagee was the purchaser. 

"The foUowing are the provisions of the deed in relation to the payment of 
commissions: 'And upon payment of sald note and the intetest thereon, and 
ail moneys advanced or expended as herein provided and ail other proper 
costs, charges, expenses, commissions and half commissions and full compli- 
ance with the other conditions of this deed of trust at any time before the 
sale herelnafter provided for, to release and reconvey * * *' to the 
mortgagor. In case of default: '* • * And It shall be his, their, or his 
duty thereafter to sell, and, in case of any default of any purchaser, to re- 
sell the sald déscribed land and premises at public auctlon, upon such terms 
and conditions, in such parcels, at such time and place, and after such previ- 
ous public advertiseraent as the party of the second part or the trustée acting 
In the exécution of this trust shall deem advantageous and proper, * * * 
and to retain as compensation a commission of 5 per centum on the amount of 
said sale or sales. * * *' The doed further provides: 'And it is further 
agreed that if the said property shall be advertised for sale, as hereinbefore 
pirovidéd, and not sold, the trustées or trustée acting shall be entitled to one- 
half the commission above provided, to be computed on the amount of the 
debt hereby secured.' 

"The contention of the trustée Is that the meaning of the contract is that, if 
the property is advertised for sale and the sale does not take place on the 
day named in the advertigement, he is entitled to half commissions on tlie 
debt secured no matter what the reason for the failure to sell. The soundness 
of this contention of the trustée may be tested by applying to it the claim for 
a half commission based on the failure to sell because the weather was in- 
clement. It goes without saying that the duty of the trustée was to get tho 
best price obtainable. It is admitted by ail concerned that this postponement 
was proper — that he would not hâve clone his duty had he sold, or, to put 
It another way, that if the property had been sold, and brought a price ap- 
parently inadéquate the sale would hâve been set aside. If the trustee's con- 
tention is Sound, he would be entitled to a half commission on a sale so set 
aside, or, if literalness is to be pushed to the extrême, a full commission. 
The same construction would give the trustée a half or whole commission on 
the sale at which he took a check, instead of cash, for the deposit which the 
notice of sale said the successful bldder would be required to make ; the 
resuit being the necessity for a resale. Had eitlier of the injunctions been 
made permanent, the trustée would be clalming one or two half commissions, 
although the basis of the injunctlon might bave been that the mortgage had 
been paid, and therefore that there should not hâve been an attempt to sell. 

"The contention of the trustée leaves out of considération the relations of 
the parties and the subject-matter of the contract. A sale under a deed of 
trust of the kind in question is the équivalent of a foreelosûre by suit, and 
the advertisement Is merely the begiuning of a proceeding which, if rightly 
begun, must resuit in a sale, unless the debtor and créditer together preveut 
it, or unless the debt be tendered or paid ; but in either event, under an agree- 
ment llke the one hère, the trustée could insist that his half commission be 
paid before withdrawing the property from sale. Where the sale is postponed 
merely, and the advertising is contiuued, or even discontlnued and again re- 
sumed, the sale taking place finally because of the default which was the 
basis of the proceeding from the beginning, it cannot be said that the property 
was 'advertised for sale * • * and not sold,' within the necessary mean- 
ing of the contract. If the construction urged by the ttustee were adopted 
trustées similarly situated would be placed in a, pcsition where their private 
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Interests would tempt them to be unfaithful to their duties to the parties bene- 
fleially interested. The law does not encourage tbat sort of thing, and the 
eontract: should not be interpreted bo as to create such a situation, unless It;,. 
can mean nothlng else. The use of the words 'half commissions' dpes not 
show that the trustee's contention is sound. The word 'commissions' is also 
used. The plural Is employed, because the deed provides for a sale in 'parcels,' 
although apparently the property seems not to be susceptible to sale in par- 
cels." 

We agrée with the reasoning and conclusion of the trial court. See 
McCullough, Trustée v. Pierce, 55 Md. 540. In our view, the provi- 
sion that, if the property shall be advertised for sale and not sold, the 
trustée shall be entitled to one-half thç commission to be computed on 
the amount of the debt, relates to cases where there is a rédemption of 
the land, and where, therefore, one-half the amount of the debt is a fair 
basis upon which tb compute the commission. 

Decree nfifirmed, with costs. 

Affirmed. 



LAVAGNINO v. PRALL et al. 

(Court of Appeals of District of Columbia. Submitted March 9, 1922. De- 

cidcd June 5, 1922.) 

No. 3706. 

1. Equity (S33445 — Bill of revIew for apparent error or new évidence is main- 

tainable after term at which decree was rendered. 

A bill of review is niiiintaiiiMble, after the term at which flnal decree 
was. rendered, for error in the decree apparent on its face, and on ac- 
count of newly diwovered evirtonoe materinl in character that could not 
hâve been carlier discovered by due diligence. 

2. Eqiiity <@=>454 — Bill of review for new évidence can only be filed with leave 

of court. 

When a bill of review Is based on newly discovered évidence, it can 
only be filed by leave of court granted in its sound discrétion, cautiously 
and sparingly exercised, and even if such évidence would change the 
def-ree, the court may refuse leave to file a bill, if it would be productive 
of mischief to innocent parties. 

3. Equity ©=>447(4)— Newly discovered évidence authorizing bill of review must 

bo such as could not have been produced by diligence. 

The new évidence which entitles a party to file a bill for review of the 
final decree mu.st be new, or else such as the party could not by dili- 
gence have known, and the failure to produce it, if It existed at the time 
of the decree, must be accounted for. 

4. Equity <@=3447(2, 3)— New évidence authorizing bill of review must be con- 

trolling, and not merely cumulative. 

The new évidence for which a bill of review can be granted must be 
controUing, not merelj' cumulative, impeaching, or only increasing doubt 
as to the real truth. 

5. Equity <s=:3447(2)— New évidence for which review was sought held Controlling. 

A bill to review a decree directing sale of the property for partition, 
which was based on alleged newly discovered évidence that a party ad- 
judged to have an undivided one-fourth interest in remainder in the 
promises to be sold through devise from her husband had never been iegally 
married to the man through whom she claimed the property, and that 
complainant in the bill of review was the sole heir, entitled to the re- 

<Ê=3For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Inflexes 
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mainder, shows évidence which Is controlling, and not in the nature of 
cumulative évidence. 

6. Equity <s=3452— Facts held not to show lâches by applicant for bill of review. 

Wliere complalnant, asking for review of a decree for sale for parti- 
tion, was a minor when the partition suit was brought, and duriiig a 
considérable portion of the time before and after her majority resided 
abroad, and relied on the other défendants to protect her interests in 
the partition suit, she was not guilty of lâches In failirig to discover be- 
fore four years after her majority that one of the parties to whom an 
Interest had been adjudged, which otherwise would go to complainant, 
had never been legally married to the man through whom she claimed 
such interest. 

7. Equity <^452— Facts held not to require strict diligence to review decree not 

yet carried Info elfect. 

Where the decree, in a suit for partition against which a bill of review 
had been iiled, had tieen set aside on appéal as to ail material matters 
except the order for the sale of the property, and that sale had not 
yet been made, so that no rights had been established under the decree, 
there is no necessity for a strict application of the rule of diligence in 
discovering the évidence on which the bill for review is based. 

Appeal from the Suprême Court of the District of Columbia. 

Bill of review by Gladys E. Knorr Lavagnino against Jennie M. Prall 
and others. From a decree dismissing the complaint, complainant ap- 
peals. Reversed and remanded. 

Emma P. Knorr, of Washington, D. C, for appellant. 
Charles V. Imlay and George W. Ofïutt, Jr., both of Washington, 
D. C, for appellees. 

VAN ORSDEL, Associate Justice. Appellant, by leave of court, 
filed a bill of review in the Suprême Court of the District, to review 
and set aside certain decrees made in equity cause No. 24579. 

The bill in that ca?e was filed by Elizabeth C. Prall, March 31, 1904, 
against Jennie M. Prall, Annie M. Prall, Emma C. Knorr, Augustus 
Ernest Knorr, Gladys Ernestine Knorr, William E. Prall, Sr., JuHa 
L. Prall, and Adolph A. Hoehhng, Jr., to procure partition by sale of 
certain real estate situated in this city. It was averred in the bill, 
among other things, that William E. Prall, Sr., on May 17, 1872, con- 
veyed the premises in question to his children, Jennie M., Annie M., 
Emma C, and William E. Prall, Jr., "for and during their natural life 
as tenants in common, with remainders to the children of said parties of 
the second part, their heirs and assigns, as tenants in common in fee 
simple." 

As a basis for her action, Elizabeth C. Prall averred, among other 
things, that she was married to William E. Prall, Jr., and that the 
only child born to them was William E. Prall, 3d, who was born the 
8th day of December, 1889 ; that he died on or about the 27th day of 
February, 1903, leaving as his only heir at law his f ather, William E. 
Prall, Jr. ; that William E. Prall, Jr., a résident of the city, county, 
and State of New York, died on the 28th day of March, 1903, leaving 
a last will and testament by which he bequeathed ail his property, real 
and Personal, to his wife, the complainant, Elizabeth C. Prall. 

ig=jFor otlièr cases see same toplc & KEY-NUMBBE In ail Key-Numbered Dlgests & Indexe» 
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Petitioner in the présent action, then an infant, was served with pro- 
cess, and Annie M. Prall was appointed her guardian ad litem, and as 
such answered the bill. A number of orders were made in that pro- 
ceeding, whicli need not be considered, since no sale or partition of the 
property was made. 

On June 13, IS'll, the complainant, EHzabeth C. Prall, filed an 
amended bill, in which she prayed that a decree entered under the orig- 
inal bill on January 9, 190(5, "be set aside, and a new substitute and 
proper judicial partition decree by sale be passed, declaring and fixing 
the rights, titles, ând interests, présent and future, of your petitioner 
and the défendants herein, according to the provisions by the fixed 
terms of the aforesaid deed herein." A decree was entered in that 
case from which an appeal was taken to this court (Prall v. Prall, 39 
App. D. C. 100), wherein the decree of the court below, fixing the in- 
terest of the complainant under the deed, was modified and affirmed. 

In conformity with the mandate of this court, a decree was entered 
in the court below directing a sale of the property. No sale was made, 
and on November 25, 1919, Gladys E. Lavagnino, formerly Gladys E. 
Knorr, filed a pétition "to establish interest and vacate order of sale." 
She averred, among other things, that neither she nor her guardian ad 
litem was served with process or notice under the amended bill of 1911, 
nor with notice of any of the varions proceedings had thereunder. 
She accordingly prayed that ail proceedings heretofore had be vacated 
and for nothing held, and for gênerai relief. 

The court entered a decree affirming the earlier decrees and orders 
depending thereon, except as to the sale of the property, and dismissing 
the pétition, from which decree an appeal was taken to this court. 50 
App. D. C. 252. The only question hère presented was the failure of 
service upon the infant défendant when the amended bill of 1911 was 
filed. On this point, since no decree made during her infancy had been 
enforced or remained subject to enforcement, the decree of the court 
below was affirmed. The mandate was sent down April 18, 1921, and 
the présent bill of review was filed May lOth following. 

Petitioner in the présent action allèges that the decrees in equity 
cause No. 24579 were based upon the assumption that EHzabeth C. 
Prall was entitled to one-fourth of the remainder of said real estate, 
the same having been devised to her by her husband, William E. Prall, 
Jr., who claimed to bave inherited it from his son. In that action a 
certified transcript of the probate proceedings in New York was in- 
troduced, but there was no record of any citation having been issued 
citing the infant Gladys E. Knorr to appear, or the appointment of a 
guardian ad litem to represent her. In the présent action, however, 
we are not concerned with the probate proceedings in New York, since 
ail the court considered was the validity of the exécution of the will. 
However important the regularity of the probate proceedings may be- 
come in the future destiny of this case, we need not stop to consider. 

The petitioner in the bill of review allèges that there has not been a 
judicial finding that EHzabeth C. Prall is the widow of William E. 
Prall, Jr., except upon her bare allégation in the original proceeding 
to the eflfect that she took her right under the wiU of William E. Prall, 
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Jr., as devisee. Petitioner then avers that diligent search of ail 
the records in New York, and the records of the minister alleged to 
hâve performed the marriage ceremony, failed to disclose that any mar- 
riage ceremony between Elizabeth C. Prall and William E. Prall, Jr., 
was ever performed, and that Elizabeth C. Prall is without right to 
sliare as a remainderman in said estate, and that this petitioner is the 
only heir to the fuU remainder of said estate. 

She further avers that during most of the proceedings had under 
equity cause No. 24579, until the filing of her pétition in November, 
1919, she was an. infant "and for some time out of the District of Col- 
umbia" during said period— 

"and tliat the faets that refer to tlie allefîed failiire of proof of said mar- 
riage were not known to lier at that time, nor did she then hâve the op- 
portunity to présent that issue to the court, by reason of the fact that her 
pétition was then flled to vacate the entire proceedings npon the ground that 
tlie previous decrees had been passed without légal notice to her by reason 
of her infancy and proper protection of her rights by the court." 

She prays that the decrees for the sale of the real estate in equity 
cause No. 24579 may be reviewed and reversed, and for other and 
further relief. From a decree dismissing the complaint, the case comes 
hère by appeal. 

[1-4] We will not stop to consider the date of the filing of the bill 
of review with relation to the dates of the decrees sought to be reviewed 
and set aside, since — 

"tlie law is well settled that a bill of reyiew is maintainable after the tenn 
of entry of final decree generally for two reasons: nrst, for error therein ap- 
parent upon'its face; and, second, on account of newly discovered évidence, 
material in character, that could not earlier hâve been discovered with due 
diligence. Bank of TJ. S. v. Ritchie, 8 Pet. 128, 8 Tj. Ed. 890; Clark v. 
Killian, 103 U. S. 766, 26 L. Ed. 007 ; Osborue v. San Diego, etc., Co., 178 U. 
S. 22. 20 Sup. et. 860, 44 L. Ed. 961 ; Hlll v. Phelps, 41 C. C. A. 569, 101 
Fed. 650 ; Beard v. Burts, 95 U. S. 434, 24 I.,. Ed. 485. » • * When such 
bill of review is based upon newly discovered évidence, It can only be flled 
by leave of court in its sound discrétion, cautiously and sparingly exercised ; 
and, even if such évidence would change tlie decree, the court may refuse to 
reopen the decree, if productive of mischief to innocent parties. Thomas v. 
Harvie's Heirs, 10 Wheat. 151, 6 U Ed. 287; Rubber Co. v. Goodvear, 9 
Wall. 805, 19 L. Ed. 566; Ricker v. Powell, 100 V. S. 104, 25 L. Ed. 527; 
Oraig v. Smith, lOO TJ. S. 226, 25 L. Ed. 577. The évidence must be new, 
or else such as the party could not by diligence hâve known. The failure to 
produce it, if existent at the time of decree, must be accounted for. It must 
be controUing, not merely cumulative, not mère impeachment of witilesses, or 
only increasing doubt as to the real truth. Beard v. Burts, 95 U. S. 434, 24 
K Ed. 485; Rubber Co. v. Goodyear, 9 Wall. 805, 19 L. Ed. 566; Easley v. 
Eellom, 14 Wall. 279, 20 L. Ed. 890; Freeman v. aay, 2 C. C. A. 587-593, 
52 Fed. 1; Southard v. Russell, 16 How. 569. 14 L. Ed. 1052; Society of 
Shakers v. Watson, 23 O. C. A. 263, 77 Fed. 512." Acord v. Western Pocahon- 
tas Corporation, 156 Fed. 989, 995. 

[5] The asserted right of Elizabeth C. Prall to an interest in the 
property in question inherently dépends upon her marriage with Wil- 
liam E. Prall, Jr. If she fails to sustain this averment of the bill, her 
case falls, and petitioner, being the sole remainderman, would succeed 
to the entire estate. This fact is controlling. It is not in the nature of 
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cumulative évidence, or of impeachment, or of merely "increasing 
doubt as to the real truth." 

[B] Petitioner was an infant at the time the original bill was filed 
and during theperiod that most of the proceedings were had under 
it. She did not become of âge until 1916, and before and after that 
date spent much of her time abroad. Dépendent as she had been, on 
account of her infancy, upon her codefendants, her immédiate relations, 
to answer the bill and défend against it, it is not surprising that, rely- 
ing upon their efforts, she failed to discover the évidence set out until 
four years after becoming of âge. There is no ground, therefore, in 
this case for the application of any rule of lâches. 

[7] There is likewise nothing in this case calling for a strict applica- 
tion of the rule of diligence. The decrees entered under the original 
bill hâve not been carried into efïect. Indeed, they hâve been vacated 
and set aside, in their material features, excepting the decree of May, 
1921, directing the sale and partition of this property. The property is 
still intact, no intervening rights hâve accrued, there are no innocent 
parties vi^hose rights will be afïected; the life tenants, who were the 
spécial objects of the father's bounty, are still living, with the excep- 
tion of William E. Prall, Jr., and no reason is apparent why equity 
should not furnish the relief sought in this case. At most it means 
but a short delay, and inasmuch as the newly discovered évidence goes 
to the root of complainant's right to an interest in this estate, we think 
the matter should be fully investigatèd. 

To that end the court below is directed to grant the pétition of 
review; vacate ail orders made under the bill of 1904 and the amended 
bill of 1911, permit the complainant, Elizabeth C. Prall, or her com- 
mittee, to make such amendment thereof as may be deemed advisable, 
and that the various défendants, including the petitioner, be permitted 
to answer as they may be advised, in order that the issue may be tried 
and determined, to the end that full and complète justice may be at- 
tained. 

The decree is reversed. with costs, and the cause is remanded for 
further proceedings, not inconsistent with this opinion. 



PRALL et al. v. HARPER. 

(Court of Appoals of I>istri('t of roIinnWii. S'.ihmitted March 9, 1922. Dp- 

cided .Tuiip ,'>, ]922.) 

No. :5T07. 

Appeal froiu tlifi Suprcme Court of Uio District of Columbia. 

Suit by Elizabptli C. Prall a.t;ain.st .Tonuie M. Prall and others for partition. 
From an ordor appointjuf; Aniert Harppi- as rofeiver to taUe possession of 
the property, défendants appeal. Reversed and remanded. 

Krama I*. Knon-. of Wasbinjiton, I). C, for appellants. 

Albert Han)er, George W. Offutt, Jr., and Charles Y. Tmlay, ail of Washing- 
ton, D. C, for appellee. 

VAN ORSDEL, Associate .Tustioo. This appeal is from an order of the 
Suprême Court of the IMsfriot of C(dunibia, appointing a receiver to take pos- 
session of the property belouging to the Prall estate. 
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This is a companlon case to No. 3706, this day decided. The judgment en- 
tered herein is embraced in the gênerai order made in Lavagnino v. Prall et 

al-, App. D. C. , 281 Fed. 581, granting the pétition for review, and 

vacating ail orders and decrees made in ttie original case, equlty cause No. 
24579. 

Tlie judgment is reversed, witli costs,' and tlie cause is remanded for fur- 
tlier proceedings not inconsistent with the oi)iuion cf. this court. 



AUTOMATIC ELECTRIC CO. v. DYSON, 

DYSON V. AUTOMATIC ELECTRIC CO. 

(Court of Appeals of District of Columbia. Submitted May 9, 1922. Decided 

June 5, 1022.) 

Nos. 1493, 1494, 

(. Patents <@=3l95— Acceptance of option by assignée relates back to contract. 

The acceptance by an assignée of an option given him by an inventer 
for the pùrchase of the patent rights relates baclî to the date of the 
option contract. 

2. Patents <@=383— Diligence of assignée and not of Inventer governs rights. 

Where an inventor bas assigned ail bis rights to another and has placed 
the control of Invention into the hands of the other, the diligence of the 
assignée, and not the inventor, .is controlling, since the assignée is the 
real party in Interest. 

3. Patents (S=:783— Assignée and original Inventor held both wanting In diligence. 

Evidence that an inventor had given another an option on ail of bis 
inventions, and that for nine months after the conception of an inven- 
tion in eontroversy in interférence proceedings the assignée failed to 
Indicate whether he would exercise bis option with référence to that in- 
vention or not, giving as his only excuse that he was busy, and in that 
time the inventor did nothing except to write two letters urging a dé- 
cision on the exercise of option, 7i,eld to show that neither the assignée nor 
the original Inventor used reasonable diligence in adapting and per- 
fectlng his invention within the meaning of Rev. St. § 4920 (Comp. St. 
§ 9466). 

4. Patents <g=>90(3)— Deiay of six months In flIIng application held want of dili- 

gence. 

Delay by an inventor of six months after conception of the invention 
during which attention was deliberately given to anotlier invention in no 
way imperiled by interférence or otherwise held such want of diligence 
as to defeat the right of the inventor to claim the invention in interfér- 
ence proceedings. 

Appeal from the Comniissioner of Patents. 

Two separate interférence proceedings betw^een the Automatic Elec- 
tric Company, as assignée of Herbert L. Fish, and Alfred H. Dyson. 
From décision awarding priority in the first proceedings to Dyson and 
in the second proceedings to Fish, the unsuccessful parties separately 
appeal. Reversed as to décision awarding prionty to Dyson, and af- 
firmed as to priority awarded to Fish. 

C. p. Bulkley, of Chicago, 111., for Automatic Electric Company. 

C. B, Camp and G. A. Yanochowski, both of Chicago, lU., for Dyson. 

^::=>For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digesta & Indexes 
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ROBB, Associate Justice. Thèse are appeals from décisions of the 
Patent Office in two interférence proceedings, in tlie fîrst of which 
priori ty was awarded the junior party, Dyson, and in the second to the 
senior party, Fish. 

The subject-matter of the fîrst interférence, No. 1493, is an improve- 
ment in automatic téléphone Systems and specifically concerns the ar- 
rangements for returning the switches to normal at the end of a con- 
versation. There are three counts involved, but we do not deem it 
necessary to repeat them hère. 

Fish relies upon his fîling date of December 22, 1905. As to Dyson, 
he was employed by Milo G. Kellogg, who was the dominating spirit 
of the so-called Kellogg Organization, which consisted of well-known 
téléphone engineers and experts. Dyson's employment contemplated 
that he should design and develop apparatus and Systems of telephony, 
particularly those branches relating to so-called semiautomatic and full 
automatic Systems, together with work relating to the prosecution of 
applications for letters patent upon ail inventions made by him and 
others. In his testimony Mr. Dyson referred to the Kellogg Organiza- 
tion as a "patent factory, in that the work performed by its organiza- 
tion, as such, consisted principally in the invention, development, and 
securing of patent rights on apparatus and Systems relating to the art 
of telephony, and principa:lly to the branches of such art which related 
to the so-called automatic and semiautomatic methods. * * * ]y[r. 
Kellogg had in his employ constantly, or for varions periods of time 
and various duties, a number of well-known and efficient patent at- 
torneys." Prior to May, 1905, Mr. Dyson entered into a contract witK 
Mr. Kellogg imder which the latter was to hâve an option on the nù- 
merous inventions made by Dyson, and from the correspondence it ap- 
pears that Kellogg was to accept or reject thèse inventions within a 
time certain. On May 5, 1905, Mr. Dyson submitted to Mr. Kellogg 
for acceptance or rejection a number of inventions, including the one 
hère involved. On November 14, 1905, no action whatever having been 
taken by Mr. Kellogg or the Kellogg Organization concerning thèse 
inventions, Mr. Dyson wrote Mr. Kellogg and invited his attention to 
the terms of their contract, asking that he be given information as to 
which of the inventions would be accepted. This letter inspired no ac- 
tion on the part of Mr. Kellogs: or the Organization, and on February 
2, 1906, Dyson again wrote Kellogg, directing attention to Kellogg's 
failure to respond to the prior letter and stating that, inasmuch as he 
(Dyson) might "hâve serions trouble in proving diligence in case of in- 
terférence," Kellogg should "either accept or reject thèse inventions." 
On February 13th foUowing the Kellogg Organization recommended 
the acceptance of a number of Dyson's inventions, including the one 
hère involved, and on February 24th this invention was accepted. On 
the day following the draftsman commenced making dravvings and on 
March 24, 1906, the application was filed. 

The question with which we now are concerned, therefore, is whether 
reasonable diligence was being used, to paraphrase the provisions of 
section 4920, R. S. (Comp. St. § 9466), when Fish entered the field in 
December, 1905. 



588 J^l FEDBBAL REPORTES 

[ 1 ] In the first place, the acceptance of the option by Mr. Kellogg 
completed the contract between the inventer and his assignée (Willard 

V. Tayloe, 8 Wall. 557, 19 L. Ed. 501 ; Campbell v. Rawlings, App. 

D. C. , 280 Fed. 1011, présent term), and rel.ated back to the date of 

the contract. The patent, if it had issued at ail, would hâve îssued to 
the assignée. In other words, the real party in interest was not the 
inventer, but the assignée. 

[2] We hâve held that, wrhere an inventor, as hère, has placed the 
control of the invention in the hands of another, the conduct of that 
party is controlling on the question of diligence. Robischung v. Han- 
diges, 36 App. D. C. 97, 99; Ehitcher v. Jackson, 44 App. D. C. 465, 
468. This is a reasonable and équitable rule, for an inventor who as- 
signs his invention and places it under the control of another is in no 
position to complain because the rule or measure of diligence in an 
interférence proceeding is applied to that party, as the real party in in- 
terest. 

[3] Applying that principle to the facts of this case, we find that 
there was no diligence whatever on the part of Mr. Kellogg, the real 
party in interest, from May, 1905, until February, 1906, a period of 
nine months, nor was there any diligence from the time of the fîling 
of the Fish application in December, 1905, until February following. 
The only excuse offered — that'some time in December, but just when 
does not appear, the Kellogg Organization was very busy — is not suffi- 
cient. No excuse whatever is offered for the failure of the assignée to 
act during the period between May and the filmg date of Fish, and 
where, as hère, a so-called patent factory gets possession of a large 
number of inventions in a particular art, there should be no relaxation 
in the rule of diligence. The fact that Dyson's application was filed 
within one month after the time it was accepted by the Kellogg Organ- 
ization tends strongly to prove that there was unnecessary delay pre- 
ceding the acceptance. This is not a case where an inventor "was using 
reasonable diligence in adapting and perfecting" his invention, within 
the meaning of section 4920, R. S-, but rather is it a case of deliberate 
and unnecessary delay on the part of the owner of the invention in 
filing the application. And, should we consider the conduct of Dyson 
as material, the resuit would be the same, because ail he did was to 
Write two letters to his associâtes for the obvions purpose of making 
a record. There was nothing to prevent him at any time from filing 
an application if he so desired, and had he so filed he could hâve as- 
si'ened the application as readily as he might hâve assigned the inven- 
tion itself. As we many times hâve said, an. invention benefits no one 
unless it is made public, and the rule of diligence should be so applied 
as to encourage rea-sonable promptness in conferring this benefit upon 
the public. 

It results that the décision in No. 1493 must be reversed, and priority 
awarded Fish. 

[4] In No. 1494 the Examiner of Interférences awarded priority 
as to the nine counts of the issue to Fish, the senior party. The Exam- 
iners in Chief affirmed this décision as to counts Nos. 1 to 7, inclusive, 
but reversed as to counts Nos. 8 and 9. Fish appealed as to counts 
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Nos. 8 and 9, and the Commissioner reversed the décision as to those 
two counts and awarded priority to him, on the ground that Dyson 
was lacking in diligence. In this case there was a delay between No- 
vember, 1905, and May, 1906, during which time, according to the 
finding of the Commissioner, which we accept, "attention was deliber- 
ately given to another invention or inventions in no way imperiled by 
interférence or otherwise, while steps looking to the completion of the 
invention Dyson had completely conceived in November, 1905, were 
not taken as promptly as they might hâve been." Considering the cir- 
cumstances surrounding this delay, we agrée with the Commissioner 
that it was inexcusable, and we theref ore affirm the décision. 

Reversed as to appeal No. 1493. 

Affirmed as to appeal No. 1494. 



SANDS V. McNEILL. 



(Court of Appeals of District of Columbia. Subniitted April 11, 1922. De- 

cided .Tune 5, 1922.) 

Ko. 3748. 

1. Attorney and client <s=3l66(2)— Evidence lield to sustain recovery against one 

member of syndicate for services rendered to syndicate. 

Evidence that an attorney, at the request of one member of a syndicate, 
had rendered services in the formation of the syndicate and the pur- 
chase of property for it, is sufficient to sustain a verdict autlioriKing re- 
covery for such services against the member reque.sting tliem, though the 
attorney testifled the services were rendered for tlie syndicate, while de- 
fendant's testimony showed that the memher requesting the services had 
no authority from the other members of the syndicate to do so. 

2. Appeal and errer <s=;> 1048 (6)— Refusai to permit cross-examination of plain- 

tiff before letter was Introduced in évidence held not prejudicial. 

The refusai to permit défendant to cross-examine plaintifl: conceming 
tlie contents of a letter before the letter was placed in évidence l)y de- 
fendant was not prejudicial, where it is not shown to what particular part 
or parts of the letter the proposed cross-examination referred, ànd wlien 
the letter was subsequently introduced no attempt was then made to 
recall the plalnttff for further cross-examinatiou. 

Smyth, Ohlef Justice, dissenting. 

Appeal from the Suprême Court of the District of Columbia. 

Assumpsit by Robert H. McNeill against Oliver J. Sands and an- 
other, to recover for services rendered. Judgment for plaintifï against 
the named défendant, and that défendant appeals. Affirmed. 

J. S. Easby-Smith, R. B. Fleharty, and David A. Fine, ail of 
Washington, D. C, for appellant. 

'Dan Thew Wright and Philip Ershler, both of Washington, D. C., 
for appellee. 

ROBB, Associate Justice. Appeal from a judgment for $5,000 in 
the Suprême Court of the District in an action of assumpsit for serv- 
ices alleged to hâve been rendered by the appellee-, McNeill, plain- 

<@=>For other cases see Bame toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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tifï below, to the appellant, Sands, and his codefèndant below, Harry 
'D. Eichelberger, in connection with the acquisition of the old Arling- 
ton Hôtel site. 

It is first contended that the évidence "appearing in the whole case" 
was insufficient to support the verdict and judgment. The déclaration 
allèges that the plaintiff is an attorney at law, and that "the défend- 
ants employed plaintiff in and about the acquisition by défendants, for 
themselves and other persons, to the plaintifif unknown, of certain real 
estate, * * * commonly known as the Arlington Hôtel property'' ; 
that in pursuance of the employment "plaintiff rendered to défendants 
services of great value, including numerous consultations, the giving 
of professional advice by plaintiff to défendants, and the actual pur- 
chase by plaintiff for and on behalf of the défendants of the property 
aforesaid, for the sum of eight hundred and forty-seven thousand 
(847,000) dollars." 

In his bill of particulars plaintiff allèges that he aided the défend- 
ants, at their request, in working out plans and arrangements for or- 
ganizingj a syndicate to buy the property, and attended th,e first sale 
to bid in the property for the défendants for $850.000 ; that à diffi- 
culty arose as to the cash deposit, resulting in a second sale ; that sub- 
séquent to the first sale, "at the request, by telegraph from the de- 
fendant Sands, from New York City, N. Y.," plaintiff undertook to 
secure an agreement whereby the terms of the bid might be complied 
with, but was unable to do so ; that plaintiff advised défendants of 
this, and thereafter "they were enahled to and did negotiate a new syn- 
dicate agreement, in which were included some persons fîrst interested, 
as well as some new members." Thereafter défendants returned to 
Washington "with a view to bidding upon and becoming purchasers of 
said Arlington Hôtel property" at the second sale, and, on arriving in 
Washington, "immediately sent for plaintiff to meet them at the Pow- 
hatan Hôtel * * * for a conférence on the subject of said pro- 
posed purchase"; that this conférence was held, and, as a resuit, 
"plainti-ff was authorized and instructed to attend said sale as the rep- 
résentative of the défendants, and was authorized to bid for said prop- 
erty," and was intrusted with the sum of $50,000 with which to make 
a deposit, should he be the successful bidder; that plaintiff attended 
the sale with the défendants, and bid off the property for the sum 
naraed in the déclaration; that subsequently plaintiff aided the de- 
fendants in closing the légal détails of the purchase, resulting in the 
convéyance of the property to them or their assigns. 

[1] Plaintiff 's direct évidence tended to support the averments of 
his déclaration, and was not inconsistent with his bill of particulars. 
He saw Sands at the Powhatan Hôtel, as alleged, and was authorized 
by him to bid in the property. He did bid in the property, in Sands' 
présence, and handed the auctioneer a check for $50,000, which had 
been given him for that purpose. Prior to that, in response to a tele- 
gram from Sands, he had attempted to bring about the consummation 
of the first sale. 

Sands, testifying for the défendants, admitted sending the telegram 
and meeting plaintiff at the Powhatan Hôtel, and that plaintiff had 
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bid in the property as stated by him, but contended that plaintiff was 
permitted to do this, so as not to be "embarrassed in the eyes of his 
f riends" ; the first sale having been abortive. Sands was positive that 
he had no authority from his associâtes to employ any one. In addi- 
tion, there were introduced by défendants several letters written by 
plaintiff to Sands, in one of which, under date of April 9, 1914, plain- 
tiff ref erred to the telegram sent him by Sands and said : 

"If anything were needea to convince you that I was then acting for the 
syndicate that afterwards bought the property at the second sale, your tele- 
gram would seem conclusive on that point." 

In a letter dated May 5, 1914, written by Sands to plaintiff, and put 
in évidence by the défendants, Sands, in speaking of the syndicate, 
said : 

"The owners dld not know you, nor did they authorlze your employment." 

In the déclaration, as well as in the bill of particulars, the claim is 
against the défendants as individuals, for services perîormed for them, 
and the évidence as a whole warranted the conclusion that such was 
the nature of the services actually performed. Sands himself testified, 
as already noted, that he was not authorized by the syndicate to em- 
ploy any one, from which it necessarily follows that, if he employed 
plaintiff, he was acting for himself or individually. While plaintiff, 
in his letter of April 9, 1914, indicates that he then was of the view that 
he had acted for the syndicate, this attitude was not necessarily incon- 
sistent with the évidence as to the actual relationship, because admit- 
tedly others were interested in the purchase. Plaintiff well may hâve 
thought that, through Sands, he was representing the syndicate, al- 
though acting for Sands alone. At ail events, the other évidence in 
the case, including the testimony of Sands, tended to support the aver- 
ments and theory of the déclaration, and, notwithstanding this letter, 
warranted the jury în finding for the plaintiff. 

[Z] It is assigned as error that the court refused to permit the cross- 
examination of the plaintiff concerning the contents of the letter of 
April 9, 1914, before that letter had been placed in évidence by the de- 
fendant. There are two sufficient answers to this contention: First, 
that the record is silent as to the particular part or parts of the letter 
défendant had in mind, so that we are unable to say that défendant 
was prejudiced by the court's ruling; and, second, that the letter sub- 
sequently was introduced in évidence by the défendants and read to 
the jury, and no attempt then was made to recall the plaintiff for fur- 
ther cross-examination. That défendant suffered no préjudice is too 
apparent to require further argument. 

It is next contended that the court, in its charge, should hâve lim- 
ited recovery to professional services, as requested by défendant. But 
we agrée with the trial court that there is no such limitation in the 
terms of the déclaration, already set out. 

We hâve caref ully considered the other points raised, and, finding 
no error in the record, affirm.the judgment, with costs. 

Affirmed. 

SMYTH, Chief Jtistice, dissents. ,;;;>_.:; 
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CHESSIN V. KLAHN (two cases). 

(Court of Appeals of District of Columbia. Submitted May 9, 1922. De- 

cided June 5, 1922. Motion for Reheariiig or Modiiication of Judguient 

Denied June 21, 1922.) 

Nos. 1488, 1489. 

1. Patents ®=39l (I)— Junior party has burden of proof in interférence proceeding. 

In interférence proceeding, tbe junior applicant has the burden of 
proôf. 

2. Patents tS=:3l06(2) — Claims in interférence heid to read on application of 

senior party flied defore Junior's conception. 

The t'iaims in an interférence proceeding involving a gyroscope com- 
pass, the novel feature of which was nieans for transmitting the oflcct of 
the earth's rotation to the gyro.seope, held to read ou the diselosure made 
by the senior party's application before the junior party had uridertaken 
any work along that Une, as stated by tlie junior party when he lirst saw 
the senior party's device, notwithstanding tlie testimony of the junior 
party at the hearing that the senior party's devico could not work as 
stated. 

Appeals from the Commissioner of Patents. 

Two interférence proceedings between Alexander S. Chessin and 
Emil Klahn. From décisions of the Patent Office, awarding priority 
in each proceeding to Klahn, Chessin appeals. Afifîrmed. 

Alexander S. Chessin, of New York City, and C. Dudley Shreve, of 
Washington, D. C, for appellant. 

W. P. Preble, of New York City, for appellee. 

SMYTH, Chief Justice. Thèse are appeals from décisions in two 
interférences between thesame parties, wherein priority was awarded 
to Klahn. The inventions relate to improvements in gyro compassés, 
and are expressed in 17 counts, one in one interférence and 16 in the 
other, which may be reduced to a single issue, stated thus: 

Means for transmitting the etfect of the earth's rotation to a gyroscope 
freely suspended at its center of raass. 

The gyro compass consists of suitable mechanism for supporting a 
spinning gyrostat, whereby the axis of rotation of the gyrostat, when 
placed in the meridian, will maintain such position, and, if rotating with 
its axis at an angle to the meridian, will precess until such axis coïn- 
cides with the meridian. 

[1,2] Chessin is the junior party, and has the burden which that fact 
implies. Blaine v. White, 50 App. D. C. 38, 267 Fed. 340; Crus v. Ey- 
non, 50 App, D. C. 48, 267 Fed. 350. He is a scientist connected with 
several. ùniversities as an instructor. When he met Klahn, the latter 
was working on a gyrostatic compass, for which he had filed an appli- 
cation for a patent, and Klahn employed him to assist in the work. 
Chessin, some time after he had met Klahn, wrote that he had examined 
the Klahn compass, had submitted it to several tests, and found that 
it did everything which was claimed for it, and, besides, embodied fea- 
tures which were "bound to give it material advantages over every 

©ssFor other cases see same topie & KEY-NUMBER In ail Key-Numbered Dlgeatl & Indexes 
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other gyroscopic compass now in existence." There is nothing in- 
dicating that at this time Chessin had any definite conception of a 
gyro compass comprising the construction described in the présent is- 
sue. If, therefore, said the Examiner of Interférences, the Klahn 
structure thus commended by Chessin, and which the latter, pursuant 
to his employment, helped to improve, embodies the issue, Klahn is en- 
titled to prevail. 

Chessin says that Klahn did not understand the theory of the com- 
pass which he had invented, and that it was necessary for him to ex- 
plain to Klahn the means for transmission of the rotational impulses of 
the earth to the gyrostat. The horizontal axis of the Klâhil gyroscope 
was mounted on roller bearings, and Chessin admits that, when he first 
saw the gyroscope, he believed that through those bearings the rota* 
tional impulses of the earth would be transmitted. In accordance with 
his advice, Klahn, for the purpose of protecting the f eature for trains- 
mitting the earth's rotation, filed a new application, which was prcr 
pared under the supervision of Chessin, the spécifications of which 
say that the horizontal component of the angular velocity of the earth 
is transmitted through the roller bearings to the gyroscope. : Klahn 
now insists, as he did then, that this statement suggested by Chessin is 
correct. The Examiners of Interférences ruled with him, and held 
that in the circumstances Chessin had f ailed to discharge the burden 
resting on him to show that Klahn's claim was not sound. 

The Examiners in Chief took the position as to counts 1, 2, 3, 9, 
10, 15, and 16 that they called for nothing which was not disclosed by 
Ganot's Physics, and recommended that neither party be given a patent 
comprising the claims corresponding to those counts. As to the ré- 
maining counts they were of the opinion that they were similar in sub- 
ject-matter to claims embodied in the patent to Klahn, the application 
for which was pending, as we hâve said, before Klahn rhet Chessin, 
and for thèse reasons, as well as for others given, affirmed the action 
of the Examiner of Interférences. 

According to the First Assistant Commissioner, Klahn, previouS to 
meeting Chessin, disclosed no évidence that he had constructed a de- 
vice that was in any way responsive to the earth's rotation, but that, 
on the contrary, the one which he had disclosed indicated that gravity 
was the source of the directive force which caused the precession move- 
ment of the instrument. He also says that beyond doubt Chessin sug- 
gested the use of a form of horizontal bearings that would increase the 
friction, and that it was he, not Klahn, who advanced the theory that 
thereby the influence of the earth's rotation would be transmitted to 
the gyroscope. But none the less he was of the opinion that the counts 
of the interférence ail read on the Klahn structure disclosed în the ap- 
plication filed before he had met Chessin. He thought that, if the 
structure of the applications upon which the parties were then in in- 
terférence were capable of utilizing an available directive force lying 
in the earth's rotation, the structure described by Klahn in the applica- 
tion just referred to could also utilize it to a degree at least. He dis- 
agreed with Chessin's contention that no force could be transmitted 
281 P.— 38 



594 281 FEDERAL REPORTER 

through the antifriction bearings of Klahn's structure, and, asserting 
that such force could be transmitted, said : 

"The efÉect of so transmitting forces through the horizontal axle is to 
make the spinnlng mass precess. This precession movement is made about 
the vertical axle, and when friction is eliminated from the bearings of the 
vertical axle, as in Klahn's machine In question, the precession movement 
meets with less opposition, and may be instituted with a smaller force. J^^^- 
thermore, assuming that Klahn started with a machine having antifriction 
bearings of eqvial efBcieney in the horizontal and vertical axles, when he ail 
but eliminated friction from the vertical axle, he produced a structure 
whereln there was a relationship between the bearings of the respective hori- 
zontal and vertical axles, such that the structure would appear to be in the 
nature of an .équivalent, in so far as transmission of torques through the 
horizontal axle is concemed, of the one proposed by Chessin, wherein the 
bearings of the vertical axle were to remain unchanged, but there should be 
a substitution of friction for antifriction bearings for the horizontal axle." 

He reached the conclusion that ail the counts of the interférence may 
be read on Klahn's earlier application No. 776,931, upon which a patent 
had issued to him, and therefore that he was entitled to the award. 

Chessin says in this court that it is immaterial what views he ex- 
pressed some time ago if, as a matter of fact, Klahn's device is inca- 
pable, according to the laws of physics, of transmitting the earth's 
rotational movement, and seeks to show by argument that it is incapable. 
It is one thing to assert it and quite another to prove it. As we hâve 
seen, at least two, if not the three, tribunals of the Patent office are 
against him. There may be doubt as to whether or not the Board of 
Examiners expressed any opinion upon the point. Chessin admitted 
at the bar that the First Assistant Commissioner understood the ap- 
plicable principles of physics, but urged that he misapplied them. No 
proof of this was adduced save his own argument, which, though very 
persuasive, was not convincing — at least not sufficient to overcome the 
burden resting upon him. As bearing on the point, see Creveling v. 
Jepson, 47 App. D. C. 597; Blaine v. White, 50 App. D. C. 38, 267 
Fed. 340; Reid v. Kitselman, 49 App. D. C. 377, 266 Fed. 255. 

We adopt the opinion of the Commissioner, and affirm his décisions. 

Affirmed. 



LEONARD V. EVERETT. 

(Court of Appeals of District of Columbia. Submltted May 10, 1022. Decided 

June 5, 1922.) 

No. 1500. 

1. Patents <s=:3l06(2)— Two years' public use does not estop party from subse- 

quently copying daims of patent issued within two years. 

The faet that an apparatus, for which a patent application was poud- 
ing, had been in public use for more than two years, does not estop tiie 
applicant from copying claims from an interfering application, the 
patent on which had been issued less than two years l)efore he copied the 
claims. 

2. Patents @=9 106 (2)— Party entitled to apparatus claims may make method 

claims, notwithstanding delay. 

In interférence proceedings involving both apparatus and method 
claims, where the senior party was entitled to make the apparatus claims, 

^s=For otber cases see same topic «t KEY-NUMBBR in ail Kej -Numbered Digests & Indexes 
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he may also make the method claims, notwlthstanding a delay of more 
than two years in copying such claims after another patent embodying 
them had heen issued, where tUe method was au inhérent part of the 
apparatus, and any one using the apparatus must use the method. 
3. Patents ©=9l (3(7)— Concurrent décisions of Patent Office tribunal» not dis- 
turbed, uniess manifestly wrong. 

Where the tribunals of the Patent Office unité in a conclusion as to 
priority in interférence proceedings, the Court o£ Appeala will not 
disturb their action, uniess manifestly wrong. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Carolyn G. Léonard, as adminis- 
tratrix of the estate of Harry Ward Léonard, deceased, and Stephen 
W. Everett. From a décision of the Commissioner, awarding priority 
to Everett, Léonard appeals. Affirmed. 

CHfton V. Edwards and Lawrence R. Sager, both of New York 
City, for appellant. 

É. B. H. Tower, Jr., of Milwaukee, Wis., for appellee. 

SMYTH, Chief Justice. In an interférence between Léonard and 
Everett, the Commissioner awarded priority to the latter. The in- 
vention involved relates to a Hghting system for vehicles, such as au- 
tomobiles and railway cars, and comprises an electric generator and 
a storage battery. There are 39 counts, of which the first 15 are 
drawn to an apparatus, and the remainder to a process or method. 
We give counts 1 and 16 as typical : 

1. The combination of a source of mechanical power capable of being varied 
from zéro to a maximum speed, a dynamo armature adapted to be driven by 
said source, a storage battery, Connecting means therefor, an electromagnetic 
winding in said Connecting means, a vibratory switch élément adapted to be 
vibrated between its open and closed po.sitions in response to maximum and 
minimum current passing through said winding, and an electromagnetic 
winding for eontrolling the voltage generated by said armature; the cur- 
rent passing through said last-named winding belug controUed by said 
switch élément. 

16. The method of charging a storage battery which consists in generating 
by magnetic induction unidlrectional electric energy, and eontrolling the 
energy according to the amperage to vary the ampères from a certain mini- 
mum to a certain maximum, thereby producing rhythmic fluctuations in the 
battery charging energy, while maintaining the average effect of the cur- 
rent constant independently of the voltage of the battery. 

The contest is between a patent to Léonard granted December, 1914, 
on an application filed April, 1913, which is a division of an applica- 
tion filed January, 1910, and a patent issued October, 1915, on an ap- 
plication filed January, 1910, on the one side, and an application of 
Everett filed January, 1906, on the other sidë. Léonard filed no pre- 
liminary statement. He is, therefore, confined for conception and ré- 
duction to practice to his earliest filing date, January, 1910. Everett, 
however, made ail the counts of the interférence as claims in his ap- 
plication filed in January, 1906; hence he is the senior party, and the 
burden of proof is on Léonard. The latter argues that Everett is es- 
topped by public use from making the claims, and, even if he is not, 
that he has no right, for other reasons, to make them. Against him 

<S=For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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are the three tribunals of the Patent Office, which awarded priorîty 
to Èverett. 

[1] The testjmony fairly established that an apparatus substantially 
similar to I^eonard's was in public use befere January, 1910. Everett 
did not copy tlie claims f rom the Léonard patent until more than 
seven years thereafter, and because of this it is asserted by Léonard 
that, under the authority of Chapman v. Wintroath, 252 U. S. 126, 
135, 40 Sup. Ct. 234, 64 L. Ed. 491, he is estopped from making the 
claims. We find notîiing in that décision which warrants such a con- 
tention. It says that the only question with which the court was con- 
cerned related to the right of an inventor to file an application for a 
patent within two years after the invention had been patented in this 
country, and the court held that he had such right under the statute, 
and that it could not be taken from him while the statute existed. 

The case of De Ferranti v. Harmatta,_50 App. D. C. 393, 273 Fed. 
357, urged upon us as décisive of the point, does not help Léonard. 
In that case a patent had been issued to one Rietzel more than four 
years before De Ferranti made the claims embraced in the patent, and 
we held that, since they were not made within two years, they were 
barred. This is in perfect harmony with the rule announced in the 
Chapman Case. The mère fact that an invention is put into public use 
by a third party long after another person has filed his application for 
a patent on the same invention, and while his application is awaiting 
final action by the Office, does not bar the latter from claiming the in- 
vention. There is nothing in the Chapman Case, or in any other au- 
thority with which we are familiar, which holds to the contrary. 

Everett copied the claims for the apparatus patent within two years 
after it had issued to Léonard. In this respect he was in time within 
the rule of the Chapman and De Ferranti Cases. See, also. Wahl v. 
Main, 51 App. I). C. 398, 280 Fed. 974. 

[2] But he did not copy the method claims until two years and four 
months after the patent had issued, and because of this we are urged 
to hold that he is barred from making those claims. In disposing of 
this point the Examiner of Interférences said : 

"The method Is Inhérent In the apparatus and In considerlng the question 
of priorîty, whioh Is the question before us, It Is thought safe to say that the 
one who flrst Invented the apparatus, flrst InTented the method. In reallty 
the invention Is intégral, although in mental conception It may be more 
broadly expressed in the method claims, Everett unquestionably has alwayg 
hnd the basis for and subject-matter of the method in his application. With 
this Tiew it would seem to be absurd to permit him to make the apparatus 
claims and not permit him to make the method claims." 

The other tribunals, pursuing substantially the same line of reason- 
ing, reached a like conclusion, and we agrée with them. 

[3] With respect to Everett's right to make the counts, there is 
much testimony of a highly technical character. Experts were called 
by both parties, and their testimony is very conflicting. The three 
tribunals of the Office concurred in holding that Everett could make 
the counts, and we see no reason for disagreeing with them. It is a 
rule that, where the tribunals of the Office unité in a conclusion rela- 
tive to a matter such as we hâve hère, this court will not disturb their 
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:action, unless manifestly wrong. Chessin v. Klahn, App. D. C. 

, 281 Fed. 592, this day decided, and cases cited therein. 

In response to a vvrit of ceftiorari issued on the motion of Everett 
the Patent Office certified to this court certain parts of the record 
which we find were immaterial to a décision of the question involved, 
and therefore the costs on the writ are assessed against Stephen W. 
Everett. 

The décision of the Commissioner must be, and it is, affirmed. 

Mr. Justice HITZ, of the Suprême Court of the District of Co- 
lumbia, sat in the place of Mr. Justice VAN ORSDEL in the hearing 
and détermination of this appeal. 



HOWARD V. HOLMES. 

(Court of Appeals of Dlstriot of Columbia. Submitted April 10, 1922. De- 
cided June 5, 1922.) 

No. 3747. 

1. Mortgages <@=932(l)— Agreement purchaser should share profits from resale 

does not make conveyance a mortgage. 

Where one joint owner of property eonveyed her înterest in tlie prop- 
erty to her co-owner at an appraised valuation, an agreement that, if 
the purchaser should thereafter sell the property at a price in excesa of 
the appraised valuation, he would share with the vendor the profit re- 
sulting therefrom, after deducting certain expenditures, does not make 
the conveyance a mortgage creating a right of foreclosure. 

2. Trusts (S=>l 93— Purchaser will not be required to exercise discrétion to sell 

and share profits, unless refusai to sell shocks conscience. 

Where the purchaser of his cotenant's interest in the property agreed 
that, in the event of sale at a profit he would share the profit with his 
former eotenant, the right of the cotenant dépends upon the will of the 
purchaser, slnee the tlme and terms of sale réside in his discrétion, and 
equity will not compel the purchaser to sell and share the profits, unless 
the available price is such that the refusai to sell would shock the cou- 
science of the court. 

3. Trusts <@=3 193— Equity will not intervene to control trustée merely because 

of diversity of judgment. 

Where the instrument relied on as creating a trust conflded to the dis- 
crétion of the alleged trustée, because of his superior knowledge and ex- 
périence, the détermination of when to sell the property, equity will not 
intervene to control such discrétion merely because of a diversity of 
judgment as to the advisability of selling. 

4. Appeal and errer <S=3lO09(l)— Chancellor's flndings, after seeing witnesses, are 

highiy persuasive. 

While in equity cases questions of f act as well as of law are open to ap- 
pellate review, the conclusions of the chancellor upon issues of fact are 
highiy persuasive, where the testimony has been taken in open court, 
with full opportunity to observe the demeanor of the witnesses. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Lena M. Howard against Charles W. Holmes to establish a 
constructive trust. From a decree dismissing the bill, complainant ap- 
peals. Affirmed. 

^:s=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexer 
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George E. Hamilton, John J. Hamilton, and H. R. Gower, ail of 
Washington, D, C, for appellant. 

£. C. Brandenburg, C. A. Brandenburg, and L. M. Denit, ail of 
Washington, D. C, for appellee. 

VAN ORSDEL», Associate Justice. Appellant, plaintiff below, filed 
a bill in equity in the Suprême Court of the District of Columbia, in 
which it was sought to establish a constructive trust in certain prop- 
erty. 

It appears that in 1904 the parties in suit, brother and sister, were 
owners of two pièces of real estate, as tenants in cotnmon by inheritance 
from their father. One pièce of property was located in this city, 
and the other, a small f arm, in Montgomery county, Md. An agree- 
ment was entered into on July 18, 1904, by which appellee, défendant, 
was to purchase the interest of the plaintiff upon a valuation to be 
agreed upon between the parties. The Washington property was 
valued at $7,000 and the Maryland property at $3,000, in considération 
of which défendant paid plaintiff, for her one-half interest, $5,000. 
Plaintiff in tum executed deeds for her interest in the property, and 
coïncident with the exécution and delivery of the deeds the parties en- 
tered into a separate contract in respect of each property, in which it 
■ was stipulated that if, at any time during his lif etime, défendant should 
sell either of thèse properties for a sum in excess of the valuation stip- 
ulated and agreed upon, after deducting from the excess so rèceived 
certain specified expenditures which he might incur in caring for and 
protecting the property, he would share equally with appellant any 
profit thus made. It was also stipulated in each contract that — 

"nothing in thls agreement, however, shall operate to Mnd the estate of the 
party of thé second part after his death, it being nnderstood and agreed that 
at the death of the party of the second part this agreement shall be void, and 
shall cease." 

It appears that the city property was subsequently sold by défend- 
ant at a loss rather than at a profit over the agreed price of $7,000. It 
is urged, however, that the value of the Maryland farm has greatly 
enhanced, and that a sale of the farm should be decreed ând an ac- 
counting made by défendant in respect of both properties, and that 
plaintiff be paid her share of the profits, as provided for in the ag^ree- 
ments. 

The cause was tried by the court below, and, at the conclusion of the 
évidence, the court entered a decree djsmissing the bill, from which 
this appeal was taken. 

[1,2] The contracts are riot such as to convert the deeds into équit- 
able mortgages ; theref ore no right of foreclosure exists. The contin- 
gent right created in plaintiff is one dépendent upon the will of de- 
fendant, since the time and terms of sale réside in his discrétion. It 
may bé that, if a great enhancement in the value of the property, oc- 
casîoried by abnormal conditions, had occurred, and he had refused to 
sell, that a situation would exist calling for équitable relief. In other 
words, where the price available is such that the refusai to sell would 
shock the conscience of the court, equity might extend relief. But the 
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t«stîmony does not disclose such a case. There îs nothing apparent 
vvhich would justify the court in displacing the discrétion reposed in 
défendant by the express terms of the contracts. 

[3] Nor is the contention that plaintiff was induced to exécute the 
•deeds and contracts without acquainting herself with their contents 
supported by the évidence. The action is not to cancel the contracts 
for fraud in the.ir inception. Indeed, the instruments are relied upon 
to establish a constructive trust, based not so much on a fiduciary re- 
lation as upon plaintiff's confidence and reliance in the superior knowl- 
-edge and expérience of défendant. It follows, therefore, that, before 
■equity will intervene to control the discrétion thus contingently re- 
posed, something more than mère diversity of judgment as to the wise 
■course to pursue must appear. The facts must expose features from 
-which an arbitrary détermination to defeat the happening of the con- 
tingency can be inferred. 

[4] While in equity cases questions of fact as well as of law are 
open to appellate review, where testimony has been taken in open court, 
as in this instance, with full opportunity to observe the demeanor of 
witnesses, the conclusions of the chancellor upon issues of fact are 
highly persuasive. The court, at the conclusion of the évidence, made 
the following findîng: 

"In thIs case I thlnk that 5Irs. Howard sifmed the written agreement with 
•full knowledge of Its contents, that It embraced the prior nnderstandlng of 
the parties, that It was a fair one at the time U was made, and that she 
was not induced to exécute it by any fraudulent acts or misrepresentations 
t)y. the défendant" 

We are of the opinion, therefore, that the decree should be afRrmed, 
with costs ; and it is so ordered. 



HEURICH V. SULLIVAN. 

<Court of Appeals of District of Columbia. Submitted April T, 1922. De- 

clded June 5, 1022.) 

No. 3743. 

J. Brokers €=>49 (3) —Not entitled to commission, uniess purchaser's ofFer fully 
meets owner*» terms. 

A brolter is not entitled to a commission for procurlng a purchaser for 
property on terms stated by the owner, uniess the offer made by the 
purchaser fuliy raeets ali of the tenus stated by the owner, and any 
déviation from the authority granted by the owner is fatal to the broker's 
right to reeover. 

2. Brokers €=357(1)— Changing terms of payment held to defeat rIght to oom- 
mlssion. 

Where the owner's terms required the balance of the purchase prlce to 
be paid in monthly instiillments of $100 each, with 6 per cent Interest, a 
contract negotiated t)y the broker giving the purchaser the option to 
■p&y any multiple of $100 in any month was a déviation from the broker's 
authority, whlch prevents hls recovering the commission. 

^=o¥0T other cases Ben «ame tople & KKY-NUMBER In aU Kejr-Numbered Digeitts & Indezea 
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3. Brokers <^==357(l)— Unauthorized provision that half of eametti money should 
go to broker on purohaser's f allure to perform held to defeat right to com- 
nission. 

Where tbe broker was to sell the property at a price net to the owner 
and secure bis commission from the pnrelmser, and one of the terms 
stated by the owner was the deposit of $500 as earnest money, a provision 
in the contract negotlated by the broker that oiie-half of the eainest 
money deposited by the purehaser should be applied, in tlie event of the 
purehaser's failure to perform, to the payment of the'broker's commis- 
sion, was a variation frbm the contract to the préjudice of the owner, who 
■was entitled under hls tenns to the entire earnest mpney for the pur- 
ehaser's nonperformanee, and such a varlance defeats the broker'» 
right to commission. 

Appeal from Ihe Suprême Court of the District of Columbia. 

Action by William D. SulJivafi ^gainst Christian Heurich. Judgment 
for plaintifï on appeal from the municipal court, and défendant. appeals. 
Reversed and remanded for a new trial. 

Léon Tobriner and Byron U. Graham, both of Washington, D. C, 
for appellant. 
M. F. Mangan, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. This suit originated in the 
municipal court of the District, and on appeal to the Suprême Court 
there was a verdict and judgment for appellee,. plaintifï below, for the 
amount claimed in his bill of particulars, which was alleged to be for — 

"commissions lost by the plaintlff by reason of the failure of défendant to 
comply wlth the agreement of sale set forth In the altached affldavit" 

It was averred in the affldavit of merit that défendant, Heurich, 
authorized plaintifï to sell a certain pièce of real estate fot $18,500 net 
to the owner; "terms of sale, $3,000 cash; balance to be secured by 
trust on said property." It is averred that plaintifï found a purehaser 
who submitted an ofïer in conformity with defendant's authority to 
sell, that the purehaser agreed topay plaintifï a commission ot ^ZM, 
that défendant refused to accept the contract, and that défendant, 
therefore, is indebted to the plaintifï in the sum of $250. 

It appears from the testimony of plaintifï that he contracted with de- 
fendant to procure a purchnser of the property for $18,500 net, with 
terms of sale $2,500 or $3,000 cash> with a first trust for $10,000 at 
6 per cent, interest, and the balance secured by a second trust at 6 
per cent, interest, "payable at the. rate of $100 pér month." 

Subsequently plaintifï submitted for defendant's approval a contract 
in which one Gevinson agreed to pay $18,500 net for the property, on 
the f ollowing terms : 

"$3.000 cash; give flrst trust note of $10.000, 6 per cent, for tbree years, 
secured by a flrst deed of trust on property sold : and balance, ï.'î.SOO, payable 
in montbly Installments of $100. or anv multiple, said $5,500 secured by 
second deed of trust, interest 6 per cent." 

A forfeiture check for $500, payable to défendant, was deposited 
by Gevinson, in respect of which the contract provided that — 

«=>For other cases see same topic A KEY-NUMBBIR in ail Key-Numbered Dlgesta & Ind*»* 
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"William D. Sullivan is entitled to one-half of tbe above deposit, if for- 
feited, and owner déclines to enforœ performance." 

At the conclusion of the évidence, a motion for a directed verdict 
was made by counsel for défendant on the ground of a variance 
between the contract proven to hâve been made by plaintiff and défend- 
ant, and the Gevinson contract vi'hich défendant refused to approve. 
The motion was denied, and from the judgment for plaintiflf, défendant 
appealed. 

[1] We think the déviation from the authority granted is fatal to 
plaintifï's right to recover. It is settled lavir that — 

"A broker is not entitled to commissions until he bas performed the under- 
taking assumed by him. Tbe rigbt to compensation dépends upon a perform- 
ance of tbe stipulations and conditions of the contract of agency, and tbe 
broker must act strictiy according to tbe autbority conferred upon him by 
the principal." Crosthwaite v. Lebus, 146 Ala. 525, 41 South. 853. 

[2] According to plaintifï's testimony, défendant authorized him to 
take a second trust payable in monthly payments of $100. Instead the 
contract presented for approval provided for payments "in monthly 
installments of $100, or any multiple." The clause inserted, "or any 
multiple," \^^ould hâve enabled the purchaser to discharge the entire 
trust at the end of any month. The insertion of such an option by the 
agent, without authority of his principal, has been held to be beyond 
the scope of the agency, not binding upon the owner, and a bar to the 
right of the agent to recover a commission. Oliver et al. v. Sattler, 233 
111. 536, 541, 84 N.E. 652. 

|3 I The $500 deposit was made to indemnify défendant in case the 
purchaser failed to carry out his contract. In case of default, it be- 
longed to défendant; yet the contract provided for payment of one-half 
thereof to plaintiflf. Défendant under the agency agreement with plain- 
tifï, was to pay no commission ; but if he had approved the contract, 
and default had occurred, without recourse on the purchaser, plaintifï 
would hâve been entitled to the amount of commission hère claimed, 
though no sale would hâve been consummated. Without stopping to 
consider the policy of such a provision in a contract made between a 
broker and a purchaser, it clearly had no place in this contract, since 
it was at variance with the terms of the agency under which plaintifï 
was. operating. 

It is settled law that a broker, before he is entitled to his commission, 
must not only find a purchaser able, ready, and willing to buy, but upon 
the identical terms authorized by his principal. It is a rule of agency 
which admits of no exception, and courts do not hesitate to strictiy 
enforce it. Any other course would open the door to fraud, and place 
the principal at the mercy of his agent. 

The judgment is reversed, with costs, and the cause is remanded for 
a new trial. 
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HARLAN V. HARLAN. 

(Court of Appeals of District of Columbla. Submitted May 1, 1922. De- 

cided June 5, 1922.) 

No. 3771. 

i. Courts is=9508(l)— Courts of District are "courts of the United States" un- 
der statuts forbidding injunction against state courts. 

The courts of the District of Columbla are courts of the United States 
wlthin Jud. Code, § 265 (Comp. St. i 1242), prohlblting injunction by any 
court of the United States to stay proceedings In any court of a state. 

lEd. Note. — For other detlnitions, see Words and Phrases, First and 
Second Séries, Courts of the United States.] 

2. Courts <s=3508(2)— Courts of District cannot enjoln party from proceeding 

with state suit previousiy fiied. 

Under Jud. Code, § 205 (Uomp. St. § 1242), prohibitlng Injunction by any 
court of the United States to stay proceedings in a state court, the courts 
of the District of Columbla cannot enjoln a party from proceeding with 
a suit previousiy flied In a state court, even in so far as it relates to bondu 
within the District whlch the plaintifl in the suit for Injunction deposited 
in the reglstry of the court, slnce the parties were within the jurisdic- 
tlon of the state court, and its power to coutrol the disposition of such 
bonds is ample. • 

3. Courts ®=>493 (3) — Court of District will permit state court flrst acquiriog 

Jurisdiction to exhaust remedy before proceeding therein. 

As a matter of comlty the courts of the District will permit a state 
court whlch bas flrst acquired jurisdiction of the controversy to proceed 
to exhaust its remedy before entertalnlng a suit with référence thereto, 
and where the state court can give fuU remedy the suit in the District 
will be dismissed. 

Appeal from the. Suprême Court of the District of Columbia. 

Interpleader by John Maynard Harlan against James S. Harlan and 
Richard D. Harlan. From a decree granting an injunction restraining 
défendant James S. Harlan from prosecuting a suit in Illinois in so 
far as it relates to the property involved in the interpleader, James S. 
Harlan appeals. Reversed and remanded, with directions to dismiss 
the bill. 

George P. Hoover, of Washington, D. C, for appellant. 
Henry E. Davis, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. Plaintiff, John Maynard Har- 
lan, fîled a bill of interpleader in the Suprême Court of the District 
against his brothers, James S. Harlan and Richard D. Harlan, in which 
he prayed that défendants interplead in respect of the alleged right of 
the respective parties to certain bonds, and that défendant James S- 
Harlan be restrained permanently from prosecuting a certain suit in 
the courts of the state of Illinois, in so far as it relates to the property 
hère involved. 

From a decree granting an injunction, spécial appeal to this court 
was allowed. 

Our attention has been directed to the single question of the power 
of the Suprême Court of the District to restrain défendant from pro- 

$=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlteats & IndezM 
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<:eeding in the state court of Illinois. Appellant invokes the inhibition 
of section 265 of the Judicial Code of the United States (36 Stat. 
L. 1162; chapter 231, Compiled Statutes, § 1242) as follows: 

"The wrlt of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunction may be authorized by any law relating to proceedings in banb- 

ruptcy." 

[ 1 ] This action has no relation to proceedings in bankruptcy ; hence 
the exception to the gênerai scope of the statute is beside the case. 
We hâve repeatedly held that the courts of the District are courts of 
the United States, and included within the prohibition of the statute. 
U. S. V. Mills, 11 App. D. C. 500, 505; Keane v. Chamberlain, 14 App. 
D. C. 84 ; and Building Association v. Bouic, 44 App. D. C. 408. 

[2] The suit was brought by appellant in Illinois, and jurisdiction of 
the parties acquired, several days before appellee brought suit hère. 
The subject-matter of the suit hère is or may be involved properly 
in the gênerai suit for accounting between the parties there; and the 
mère fact that plaintiff brought the bonds in question into the District 
of Columbia, and deposited them in the registry of the court, implies 
no such status of the res as will affect the opération of the statute. 
The parties are within the jurisdiction of the Illinois court, and its 
power to control the disposition of the bonds is ample. 

[3] Certain rules of comity are recognized by the state and fédéral 
courts which forbid conflict of jurisdiction. 

"We live In the Jurisdiction of two sovereigntles, each having its own 
System of courts to déclare and enforce its laws in common territory. tt 
would be impossible for such courts to ftilflU their respective functions without 
embarrassing conflict unless rules were adopted by them to avoid It. • ♦ • 
The chief rule which préserves our two Systems of courts from actual conflict 
of jurisdiction is that the court which first taUes the subject-matter of the 
lltigation Into its control, whether this be person or property, must be per- 
mltted to exhanst its remedy, to attain which it assumed control, before the 
other court shall attempt to take it for Its purpnse." Ponzi v. Fessenden et 
al., 258 U. S. — , 42 Sup. Ct. 309. 66 L. Ed. (présent term). 

It follows, therefore, that the Illinois court, having first acquired ju- 
risdiction of the parties and subject-matter of the présent suit, "must 
be permitted to exhaust its remedy" before the court hère would in any 
event hâve jurisdiction to proceed. And the adjudication of the matter 
hère in issue by a decree of the Illinois court would so operate upon 
the plaintiff as to bar further proceedings in this action. The prayer 
of plaintiflF that défendant be restrained from prosecuting his case in 
Illinois, "in so far as it relates to the subject-matter hereof," amounts 
to a concession that the matter hère involved is there subject to adju- 
dication ; hence nothing remains over which this court would hâve ju- 
risdiction after the Illinois court has exhausted its remedy. 

Certain exceptions to the gênerai opération of the statute are pointed 
out by counsel for appellee, and authority cited in support thereof. 
Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870; 
Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct. 403,42 L. Ed. 807; Hull v. 
Burr, 234 U. S. 712, 723, 34 Sup. Ct. 892, 58 L. Ed. 1557. It may be 
suggested, however, that thèse cases fully support and define the gênerai 
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scope of the statute, and illustrate its dii-ect application to this case. 
The exceptions therefore need not be considered. 

The decree granting the injunction is reversed, with costs, and the 
cause is remanded, with directions to enter a decree dismissing the bill. 



PEAKE V. N. L. SANSBURY CO-, Inc. 

(Court of Appeals of District of Colnmbia. Submitted Aprll 6, 1922. De- 
eided June 5, 1922. Motion for Rehearing Denied June 23, 192L ; 

No. 3731. 

1. Appeal and error (S=9 1039(1)— Disregard of defective plea in abatement In 

entering summary judgment does not préjudice défendant. 

Défendant cannot hâve reversai of a judgment entered for insufficieney 
of the atîidavit of défense, on the ground that issue had been joincd on a 
plea in abatement, where the plea in abatement was itself insuflicient. 

2. Abatement and revival (®=98(2) — Action to recover possession from tenant on 

notice to qult is not same as to recover rent. 

A previous action by a landlord against his tenant to recover posses- 
sion after notice to quit, which did not coiiiply with the Bail Kent Act, 
vpas not for the same cause of action as a subséquent action to recover 
possession for the tenant's f allure to pay rent for more than three 
months and to recov^er the overdue rent, since tlie évidence wliich would 
support" reedvery in one' case would not in the other, and therefore a 
plea in abatement, alleging the pendency of the prior action, was insuttt- 
cient. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the N. L. Sansbury Company, Inc., against John W. Peake, 
to recover possession of premises and the past-due rent therefor. 
Judgment for plaintiff in the Suprême Court of the Di.strict, on appeal 
from the municipal court, and défendant appeals. Affirmed. 

Victor H. Wallace, of Washington, D. C, for appellant. 
George C. Gertman and J. Wilmer L,atimer, both of Washington, 
D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgriient for the plaintiff, 
appellee hère, in the Suprême Court of the District, for want of a suffi- 
cient affidavit of défense under law rule 19 of that court. 

Since March of 1918 appellant has occupied an apartment in the 
Huntington apartment house, under a written agreement to pay $45 
per month rental to the appellee, but has paid no rent since July of 
1920. In its brief appellee f rankly states that it— 

■'is now and always has been willing that he [appellant] should continue in 
the occupancy of the apartment, if he would pay the accrued reuts as fixed 
in their agreement." 

On November 6, 1920, appellee filed suit in the municipal court for 
possession of the premises, based upon a 30 days' notice to quit; its 
theory being that the Bail Rent Law (41 Stat. 297) was unconstitutional. 
That law subsequently having been declared constittitional, the suit, 

©csPor other cases see same topic & KEY-NUMBBR in ail Key-Numberéa Digests & Indexes 
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of course, was abortive. On November 11, 1920, the présent suit was 
filed in the municipal court for possession because of default in the 
payment of rent for the three preceding months, and for this unpaid 
rent. Judgment for possession and rent foUowed, and an appeal was 
taken to the Suprême Court of the District, where appellee filed an affi- 
davit under rule 19. To this affidavit appellant filed a plea in abatement, 
based upon the prior suit and supported by a so-cal!ed afifidavit of dé- 
fense, in which the same facts were relied upon. Appellee then moved 
for summary judgment, but, before hearing upon this motion, obtained 
leave of court to withdraw it without préjudice and filed a replication, 
to which a demurrer was interposed. This demurrer being overruled, 
issue was joined. Thereupon appellee renewed its motion for judg- 
ment, and the same was granted. 

[1] It is appellant's contention that, a plea in abatement havîng 
been filed and issue joined, it was error for the court to enter summary 
judgment under rule 19. It hardly will be disputed that, if the facts 
upon which the plea in abatement was based were legally insufïicient, 
appellant sufifered no préjudice through the court's action. The ele- 
mentary principle which governs the availability of the plea of "other 
suit pending" was thus stated in Watson v. Jones, 80 U. S. (13 Wall.) 
715, 20L. Ed. 666: 

"When the pendency of such a suit is sot up to defeat anotlier, the caso 
must lie the same. There miist be the same parties, or at least such as repro- 
sent the same interests ; there must be the same rights asserted, and the same 
relief prayed for. The l'elief must be fouiided iipoii the same facts, and the 
title, or essential basls of the relief sought must be the same." 

In the Havtian RepubHc, 154 U. S. 118, 125, 14 Sup. Ct. 992, 994 
(38 L. Ed. 930), the court said : 

"One of the tests laid down for the purpose of determining whether or not 
the causes of action should hâve been joined in one suit is whether the 
évidence necessary to prove one cause of action would establish tlie other." 

And in Union Central L. Ins. Co. v. Drake, 214 Fed. 536, 131 C. C. 
A. 82, the court thus expressed the rule : 

"The true test of the îdentity of causes of action is the identity of the facts 
essential to thelr maintenance." 

The foregoing authorities clearly support the trial court's conclu- 
sion that — 

"A judgment in the prior action would not be concluslve in this action, for 
clearly, if judgment should go for the défendant lu the prior action, say be- 
cause the notice to qult was détective, and subsequently the plaintiff should 
bring an action based on the failure to pay rent, plaintiff would succeed, 
notwithstanding the judgment, because the évidence in support of this action 
could not hâve been offered in the prior action as a ground for recovering 
possession." 

The first action, as already pointed out, was based solely upon what 
proved to be an abortive notice to quit, while the second was based upon 
failure to pay rent. It is obvious, therefore, that the évidence neces- 
sary to prove one cause of action would not establish the other. 
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Inasmuch as the affidavit of défense is based upon the same facts as 
relied upon in the plea in abatement, the court committed no error in 
holding that affidavit legally insufficient. 

Judgment affirmed, with costs. 

Affirmed. 



SCOTT V. LONGTIN et al. 

(Court of Appeals of District of Columbia. Subniitted May 10, 1922. De- 
cided June 5, 1922.) 

No. 1496. 

1. Patents (S=s>IOI— Ciaims in interférence will be given broadest reasonable in- 

terprétation. 

In interférence proceedlngs, elaims will be given the broadest inter- 
prétation which they reasonably will support, and the court will not im- 
port limitations therein to meet the exigencies of a particular case. 

2. Patents <s=3lOI— Broad daim originated by junior applicant held to read on 

senior applicants' macliines. 

In interférence proceedings between several parties, where the broad 
elaim in issue covering eireular knitting machines was originated by the 
junior inventer, held, that the daim was so broad as to read on the dis- 
closure of the prior inventors, though the junior inventor's embodiment of 
the invention differed from that of the other parties, so that the junior 
înventor is not entltled to priorlty for that claira. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Robert W. Scott and William J. 
Longtin and others. From a décision of the Patent Office, to the effect 
that Scott was not the prior inventor, Scott appeals. Affirmed. 

Hubert Howson, of New York City, for appellant. 

C. L. Sturtevant, of Washington, D. C, and Joseph C. Fraley and 
Frank B. Fox, both of Philadelphia, Pa., for appellees. 

ROBB, Associate Justice. Appeal from concurrent décisions of the 
Patent Office tribunals in an interférence proceeding, to the efïect that 
the party Scott is not the prior inventor. The interférence relates to 
eireular knitting machines, and the single count, which originated with 
Scott, reads as f ollows : 

"A knitting machine having a séries ôf needies, a body yarn guide, a stitch 
cam, in combination with means acting on the needies between passages of 
the stitch cam to isolate one or more needies from the other needies, an auxil- 
iary yarn feed guide adapted to feed an additional yarn to jsaid isolated nee- 
dle or needies only, and means for rendering said auxiliary yarn guide opera- 
tive and inoperative at a point flxed in relation to said isolating means at 
predetermined times." 

Upon the déclaration of the interférence, Scott filed a motion to dis- 
solve, upon the ground that Longtin and Pigeon hâve no right to make 
the elaims. The Law Examiner denied this motion, and the question 
was again considered by the Examiners in Chief and the Assistant 
Commissioner, who reached the same conclusion. 

[1,2] It is a familiar rule in interférence proceedings that elaims 

^=5 For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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will be given the broadest interprétation which they reasonably will 
support, and that the court will not import limitations therein to meet 
the exigencies of a particular case. Kirby v. Cléments, 44 App. D. C. 
12. Where, as hère, an inventor bas deliberately elected to claim an 
invention broadly, he must stand or fall upon the claims as drawn ; that 
is to say, the issue of priority must be determined with référence to the 
claims as drawn. If an inventor desires to protect a spécifie embodi- 
ment of the invention, he may frame claims to cover that embodiment; 
but he will not be permitted, when placed in interférence, to restrict 
broad claims beyond the fair and natural meaning of the terms em- 
ployée. While we are convinced that Scott's embodiment of this in- 
vention diflfers from that of the other parties, we are constrained to 
agrée with the Patent Office tribunals that the interférence claim is 
not limited to the spécifie features of Scott's machine. In other words, 
Scott's claim is so broad as to read upon Longtin and Pigeon. 

For the reasons stated in more détail hy the tribunals of the Patent 
Office, we afiirni the décision, 

Afifirmed. 

Mr. Justice HITZ, of the Suprême Court of the District of Colum- 
bia, sitting in the place of Mr. Justice A-^AN ORSDEL in the hearing 
and détermination of this appeal, concurs. 



Application of TOLEDO SCALE CO. 

(Court of Appeals o£ District of Columbia. Submitted May 11, 1922. De- 

cided June 5, 1922.) 

No. 1503. 

Trade-marks and trade-names and unfair compétition ®=j3(4)— "Honest weJght" 
is descriptive term, and not registerable; "iionest." 

The word "honest" is not restricted to animate beings, but is deiined as 
"cliaracteriKed by, or indicative of, honest and fair dealing, free from 
fraud, équitable, fair," so that the term "honest weight," applied to- 
scales, indicates that they show the weight eorrectly, and is thercfore a 
descriptive term, which is not registerable as a trade-marli. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Wonest.] 

Appeal from the Commissioner of Patents. 

Application by the Toledo Scale Company for registration of a trade- 
mark. From a décision refusing registration, the applicant appeals. 
Affirmed. 

A. V. Cushman, of Washington, D. C, C. O. Marshall, of Toledo, 
Ohio, and George R. Frye, of Détroit, Mich., for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents.. 

SMYTH, Chief Justice. The Toledo Scale Company sought to hâve 
registered the words "Honest Weight" as a trade-mark applicable to^ 

^=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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scales. From a décision refusing registration of the mark, on the 
ground that it was merely descriptive, the Scale Company brings the 
case hère îor our review. 

It appears that at one time manufacturers were putting out scales 
which they said would enable merchants to cheat their customers to 
the extent of 3 per cent, of the value of their purchases, that to meet 
this practice the appellants determined to make, advertise, and sel! 
a scale which would give accurate weight, and that they adopted as their 
trade-mark the words which they now ask to hâve registered. They 
deny that the mark is descriptive, and argue that it cannot be correctly 
said that an inanimate device, such as a weighing scale, is honest or 
dishonest. But the lexicographers disagree with them. They define 
the wOrd "honest" as meaning : 

"Cliâracterized by or Indicative of honest and falr dealing; free from 
fraud ; équitable; fair; hence, real; true; as, an honest sale, honest toil." 
Funlî .& Waguall's Standard Dictionary (1913 Ed.) 

"Free from fraud or déception ; genulne, fuU, unadulterated, or the liUe; as, 
honest measure, honest goods." Webster's International Dictionary (1919 Ed.). 

Now, it seems to us that, if it is proper to speak of a sale or measure 
as hdneSt, it is eciually proper to speak of weight as honest, meaning 
that the weight is fair, real — not deceptive. A scale which does not 
weigh accurately is deceptive. It leads a person to believe that the 
weight it indicates is accurate, when it is not. Any person reading the 
mark in question on a scale would, in our opinion, interpret it as signi- 
fying that the scale, when employed to weigh an article, denoted its 
correct weight, and we think the appellants intended by its use to con- 
vey that idea to the purchasing public. In our opinion, the mark is 
clearly descriptive, and, as such, is not registerable. In re Kawneer 
Manufacturing Co., 48 App. D. C. 587; Florence Manufacturing Co. 
v. Dowd & Co., 178 Fed. 73, 101 C. C. A. 565 ; In re Swan & Finch Co., 
49 App. D. C. 95, 259 Fed. 991. Often hâve we said that there is no 
excuse for selecting as a trade-mark words which impinge upon the 
rule against the use of descriptive words, since the field from which 
a choice may be made is so broad. Coca-Cola Co. v. Chero-Cola Co., 
51 App. D._ C. 27, 273 Fed. 755. 

The décision of the Commissioner of Patents is affirmed. 

Mr. Justice HITZ, of the Suprême Court of the District of Colum- 
bîa, sittin? in the place of Mr. Justice VAN ORSDEL in the hearing 
and détermination of this appeal, concurs. 
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CASTLE et al. v. CASTLE et al. 

(Circuit Court of Appcals, Niiith Circuit. .Tuue 5, 1922. Eeliearing Denled 

August 7, 1922.) 

No. 383:j. 

1. Courts <g=:3406(l)— United States Circuit Court of Appeals, on error to Su- 

prême Court of Hawaii, involving construction of territorial statute, will lean 
toward interprétation adoptcd by such court. 

On error to review the .ludyinent ot tlie Suprême Court of tlie territory 
of Hawaii, involving tlie con.struction of a stïitute of such territory, the 
Circuit Court of Appeal.s may review tlie ruling of the Suprême, Court of 
the territory in the .saine manner as it would review the décision of a state 
Suprême Court under similar circumstaiices, but will naturally lean to- 
ward the interprétation adopted by tlie territorial court, and will not 
disturb such court's décision, unless there is clear error. 

2. Taxation o=»876(3)— Property devised to trustées, with discrétion to dévote 

income either to "educational purposes" or in promotion of new enterprises, 
held not exempt from inheritance tax. 

Where testator devised his property to trustées, with authority to de- 
vote the income to educational purposes at such times as in the judg- 
ment of the trustées the estate would be aniply able to carry on without 
closing its commercial character, and after fulfillment of otlier require- 
ments specified in the will, subject to the discrétion of the trustées, to de- 
vote the property and its income to any public enterprise whatever of 
which they mlght approve, the property was not exempt from inheritance 
tax as property transferred for "educational purposes," within Rev. IjHws 
Hawaii 191.5, § 1324. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Educational Punwses.] 

3. Taxation ©=5856— Act of transferring property and not the property itself sub- 

jected to inheritance tax. 

Under Rev. Laws Hawaii 1915, as amended by Acts 1917, No. 223, pro- 
viding for an Inheritance tax, it is the act of passing property by will 
which is taxed, and not the property itself. 

4. Taxation <s=:>889— Inheritance tax on annuity to son, to be paid by trustées, 

held payable by the trustées, and not by the son. 

Where testator devised property to trustées, and directed them to pay 
annuity to his wife, and after the wife's deatli to his son, if the state 
permitted payment thereof, in the discrétion of the trustées, inheritance 
tax provided for by Rev. Laws Hawaii 101.5, as amended by Act.s 1917, No. 
223, on the value of the annuity to the son, are to be paid by the trustées, 
and not by the son. 

In Error to the Suprême Court of the Territory of Hawaii. 

Proceeding by the Territory of Hawaii and Harold K. L. Castle for 
appointment of appraisers to fix the inheritance tax on the estate of 
James Bicknell Castle, deceased. To review the judgment of the Su- 
prême Court of the territory of Hawaii, Wilham R. Castle, Lorrin A. 
Thurston, and Alfred L. Castle, trustées under the will of James Bick- 
nell Castle, bring error. Affirmed. 

See, also, 267 Fed. 521. 

A. G. M. Robertson, Alfred L. Castle, W. A. Greenwell, and Arthur 
Withington, ail of Ho nolulu, T. H., for plaintififs in error. 

€=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
281 F.— ,^9 
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Harry Irwin, Âtty. Gen., of Honolulu, T. H., for Territory of Ha- 
waii. 

Robbins B. Anderson, of Honolulu, T. H., and E. B. McClanahan 
and S. H. Derby, both of San Francisco, Cal., for défendant in error 
Castle. 

Before MORROW and HUNT, Circuit Judges, and BEAN, Dis- 
trict Judge. 

BEAN, District Judge. This is a writ of error to the Suprême Court 
of the territory of Hawaii, issued on the pétition of the trustées of the 
estate of James Bicknell Castle, deceased, and is concerned with the 
assessment and payment of an inheritance tax under the laws of the 
territory. Castle, a résident of the territory, died in April, 1918, leav- 
ing a large estate, which (except a small pièce of land devised to his 
wif e) he devised and bequeathed to trustées. The will is long and in- 
volved, but for présent purposes the trustées were directed and em- 
powered, after payment of debts and funeral expansés : 

(a) To manage, control, invest, and reinvest the property, and to 
pay from the income $1,500 a month to the widow, and to subsequently 
increase this if, in their judgment, the income justified, to a sum not 
to exceed $40,000 a year. 

(b) Upon the death of the widow to pay to the testator's son Harold 
not "less than $5,000 per annum, unless caused by fînancial embarrass- 
ment or inconvenience (of which the trustées shall be the absolute 
judges), and not to exceed $40,000, which latter sum shall include the 
income he may receive from certain other property." 

(c) To carry on and develop certain business enterprises in which 
the testator was engaged, and such other related Unes of business as 
the trustées, or the majority of them, may approve, "in harmony with 
the ultimate object of my remaining in active business, namely, to 
accumulate sufficient land and capital to systematically establish an 
efïort to introduce a high-class agricultural immigration of the North- 
ern races," and, after the fulfilment of this and other spécial objects, 
"to apply any excess of income, and after the death of my wife and 
son the whole income (always subject to the décision of the executors 
to dévote same to any business enterprise whatever which they may 
approve), to accumulate toward any educational purpose to be initiat- 
ed at such time as their judgment will détermine, the estate amply able 
to carry on without closing its commercial character," namely, a co- 
educational boarding school devoted primarily to agricultural and do- 
mestic science, and — 

"I hereby déclare that nothlng herein contained shall be construed to re- 
quire my executors and trustées to engage in or carry on any business enter- 
prise herein enumerated, or, if they do carry them on, nothing herein con- 
tained shall be construed as limiting their discrétion in the ways and means, 
or the extent to which the same shall be carried on. I wish, and hereby 
déclare that they shall hâve the widest discretionary powers in continuing or 
discontlnuing said enterprises, or either of them ; and in the ways, raeans 
and methods of conducting or carrying them on ; and of engaging in and con- 
ducting any other business enterprise or enterprises, which they, in their 
discrétion, may consider for the best Interest of my estate. 
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"I also more particularly glve them discrétion to abandon the attempt to 
introduce and settle emigrants of the Northern races, if, after trial thereof, 
they, in their sole discrétion, shall become convineed that it is impraeticable or 
not successful enough to warrant further expenditure of money. 

"I hereby speciflcally authorize and empower my executors and trustées to 
buy, lease or otherwise acquire any property, real, personal or mixed, which, 
in their discrétion, they may deem necessary or proper to carry into effect 
any of the objecta or purposes herein set forth. » * * 

"And also, the power to invest, change investment and reinvest any moneys 
at any time belonging to my estate, with sole discrétion as to the character 
of such investments." 

The widow waived her rights under the will and elected to take 
dower, and a certain part of the estate was set off to her. Castle v. 
Castle (C. C. A.) 267 Fed. 521. This was held to hâve accelerated the 
provisions in favor of the son (Castle v. Irwin, 25 Hawaii, 786), and, 
by agreement between him and the trustées the amount of his annuity 
was capitalized and paid over to him. While the estate was in course 
of administration the Attorney General of the territory moved for the 
appointment of appraisers in order to fîx the inheritance tax therCon. 
The facts were thereupon stipulated, and, among other things, that the 
value of the estate, for inheritance tax, after deducting the widow's 
dower, fédéral income tax, expenses of administration, etc., is $317,- 
244.11, and the aggregate value of the life estate of the son is $183,- 
165.53. 

The questions for décision were : (1) Did the devise and bequest to 
the trustées, according to the terms and conditions of the trust, create 
a taxable transfer under the statute, or was it a public charity within 
the meaning of the law, and hence exempt from the tax? and (2) if 
taxable, is the tax on the agreed value of the annuity to the son pay- 
able by him or by the trustées ? 

The statute (Rev. Laws Hawaii 1915, § 1323, as amended by Act 
No. 223, Laws of 1917) provides that ail property which shall pass by 
will from any person who may die seized or possessed of the same, 
while a résident of the territory, to any person or persons in trust or 
otherwise, shall be subject to a tax of 3 per cent, on amounts between 
$100,000 and $250,000, where the bénéficiai interest therein or income 
thereof shall pass to or for the benefit of the testator's father, mother, 
husband, wife, child, or grandchild, and 6I/2 per cent, in other cases, 
except aliens and nonresidents, and — 

"when property passes as provided herein in trust or otherwise, and the 
rights, interests or estâtes of the donees are dépendent upon contingencles or 
conditions whereby they may be wholly or in part ereated, defeated, extended 
or abridged, a tax shall be imposed upon sald transfer at the highest rate 
which, on the happening of any of said cimtingencies or conditions, would be 
possible under the provisions of this act, and such tax so imposed shall be 
due and payable forthwith by the executors or trustées out of the property 
transferred." 

And by section 1324 it is provided: 

"AU property transferred to * - * any person, soclety, corporation, in- 
stitution, or association of persons, in trust for or to be devoted to any charita- 
ble, benevolent, educational, or publie purpose, by reason whereof any such 
person or corporation shall become beneficially entltled, in possession or ex- 
pectancy, to any such property, shall be exempt from this tax." 



612 281 FEDERAL REPORTER 

The Suprême Court of the territory held that a devise to a trustée 
for charitable or educational purposes, in order to be exempt i rom 
an inheritance tax under the statute, must by the terms. of the will be 
given up wholly to such purpose, and since the accumulation for edu- 
cational purposes under Castle's will was not to begin "until after the 
fulfillment of other requirements imposed upon the trustées," it is not 
within the statute or exempt, and that as the entire estate, except a 
small pièce of land devised to the widow, was, by the terms of the will, 
transferred to the trustées, the inheritance tax must be paid by them 
out of the corpus of the property, and no part thereof is chargeable 
against the subsequently agreed value of the equity of the son. Estate 
of Castle, 25 Hawaii, 108. 

[1] The questions thus involved call for the construction of the lo- 
cal territorial statute, and while this court is,.of course, not precluded 
from reviewing the ruling of the Suprême Court of the territory as it 
would a décision of a state Suprême Co-irt under similar circumstances, 
it naturally will lean toward the interi)rttation adopted by that court, 
and will not be disposed to disturb tlie décision," unless there is clear er- 
ror. Fox V. Haarstick, 156 U, S. 679, 15 Sup. Ct. 457, 39 L. Ed. 576; 
Copper Queen Consolidated Mining Co. v. Territorial Board of Equali- 
zation, 206 U. S. 474, 27 Sup. Ct. 695, 51 L. Ed. 1143 ; English v. Ter- 
ritory of Arizona, 214 U. S. 359. 29 Sup. Ct. 658, 53 L. Ed. 1030; 
Clason V. Matko, 223 U. S. 646, 32. Sup. Ct. 392, 56 L. Ed. 588. And 
no such error appears in the instant case. 

[2] Under the Hawaiian statute, property, to be exempt from the 
tax, must be transferred in trust for or to be devoted to charitable or 
educational purposes and the like. Section 1324. Or, as put by the 
territorial court, it must, by the terms of the will, be given "up wholly" 
to the designated purpose, and such is not the fact hère. By the ex- 
press terms of the testator's will the educational purpose was to be ini- 
tiated at such time as in the judgment of the trustées the estate "will 
be amply able to carry on without closing its commercial character," 
and after the fulfillment of the other requirements as in the will pro- 
vided, and always subject to the discrétion of the trustées to dévote the 
property and its income to any business enterprise whatever which 
they may approve. In short, the time when the income of the estate 
or any part thereof is to be used for educational purpose is dépendent 
upon the will and judgment of thç trustées. There is no imperative 
duty imposed upon them to initiate the charity at any particular time, 
but they may, as they are expressly authorized to do, dévote the entire 
income to new enterprises so long as their judgment approves, or a part 
to charity and a part to secular uses. And it surely cannot be held that 
a testator can thus transfer his property to trustées with practically 
unlimited power of management, control, and disposition, and exempt it 
from the payraent of an inheritance tax by merely inserting a clause 
authorizing the trustées at their discrétion and at such time as they 
may détermine to dévote it or a part thereof to an educational or char- 
itable purpose. 

[3] Upon the other question but Httle need be said. Under the ter- 
ritorial laws it is the act of passing property by will which is taxed, 
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and not the property itself. The inheritance tax is upon the transfer, 
and not the property transf erred. (Estate of Brown, 24 Hawaii, 443 ; 
Robinson v. Treasurer, 22 Hawaii, 742 ; Farkas v. Smith, 147 Ga. 503, 
94 S. E. 1016. 

[4] The transfer in this case was made to the trustées, and not to or 
for the benefit of the son. By the will the entire estate, légal and équi- 
table, passed to the trustées, charged, it is trué, with the payaient of an 
annuity to the son, if he should survive the wîdow ; but that merely cre- 
ated a possible hen, and did not transfer to him any part of the estate 
or an interest therein. If the widow had taken under the will, instead 
of electing dovver, the son would not hâve beèn èntitled to any benefit 
thereunder until an indefinite time in the future (if he survived her), 
and then an uncertain amount, depending upon the discrétion of the 
trustées and what he was receiving f rom certain other property. 

The fact that the widow elected to take dower, and the interest of 
the son has been capitalized and paid over to him, has no bearing on the 
question whether the tax shall be paid by the son or the trustées. The 
question is to be determined as of the time of the testator's death, and 
as if no such payment had been made to the son. There can be but one 
transmission of property by a testator, and that is the one made by 
will; and when, as in this case, it is made to trustées, who take the 
légal and équitable title, with full power of disposition, management, 
and control, charged only with the payment of an annuity atsome un- 
certain time and depending upon an uncertain event, the trustées be- 
come the other party to the succession, and a taxable transfer becomes 
complète. Nor does the latter clause of the act of 1917 afifect the ques- 
tion for décision. The tax is not required by it to be paid by the 
beneficiary, but by the executor or trustées "ont of the property trans- 
f erred," and the property transferred in this case was that which passed 
by the will to the trustées. 

It is suggested that the territorial court was in error in estimating 
the amount of the tax. There are two answers : First, it is in ac- 
cordance with the stipulation of the parties that, if the agreed value 
of the interest of the son is to be included in the value of the estate for 
inheritance tax purposes, the inheritance tax, if any such is due and 
payable, amounts to the sum awarded by the court; and, second, the 
bénéficiai use of the property did not pass to or for the son, and there- 
fore the rate of taxation was as adopted by the court. 

It follows that the judgment should be affirmed; and it is so ordered. 



W. H. GOFF CO. V. LAMBORN & CO. 

(Circuit Court of Appeals, Fifth Circuit. June 29, 1922. Rehearing Denied 

July 24, 1922.) 

No. 3861. 

I. Courts <S=3270— Venue properly laid in district of which défendant a résident. 

If the fédéral court ha<l .iurisdiction of a suit either as one solely be- 
tween citizens of différent states or as oije between an alien plaintiff and 
a citizen défendant, the venue was properly laid in the district in which 

©saFor other cases see same topic ê KEY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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défendant was a résident and inhabitant In ttie state of which it was a 
citizen. 

2. Courts <S=>270— District of which défendant an inhabltant is proper district, 

when jurisdiction not dépendent on diverse citizenship. 

If jurisdiction of fédéral court was not dépendent on the controversy 
being wtiolly between citizens of différent states, then right to sue eitlier 
in district of plaintiff's résidence or tliat of défendant did not exist, and 
district wheréof défendant was inhiabltant was the proper district 

3. Courts <&=9300— Citizens ajid alien, as coplaintiffs, may sue citizen of another 

state. 

Citizens of certain: states and an alien, as coplaintiffs, may sue a 
citizen of another state in the district of such latter state of which de- 
fendant is a résident and inhabltant. 

4. Contracts €=3(0(4)— Mutuality not destroyed by provision giving seller option 

as to flxing time for dellvery wlthin certain llmits. 

Where a seller agreed to f urnish a deflnite amount of sugar at flxed 
prices within a flxed time, the contract was not void for want of mutuai- 
ity because seller was given right of flxing dates for dellvery within the 
contract period. 

5. Contracts ©==>! 0(4)— Provision for termination of contract for causes beyond 

seller's control does not affect mutuallty. 

That contract of sale might be terminated by happening of certain 
eyents beyond seller's power to control did not render the contract one 
at the seller's option, and thus malie it void for want of mutuality. 

6. Sales <S=>384(I)— Seller not llmited to profit presoribed by Président under 

Lever Act. 

A seller, suing for a buyer's failure to take sugar, was not restricted 
to a recovery of the profit on sales of sugar flxed by the Président under 
the Lever Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, |§ 3115%e- 
3115%kl£, 3115%ï-3115%r), then in force. 

7. Saies ®=>48— Contract voiuntarlly made bindlng on buyer, notwithstanding 

seller's alleged violations of Lever Act. 

Where contracts for purchase of sugar weré made voiuntarlly by buyer 
without being induced by fraudulent misrepresentations, they were bind- 
lng on buyer, notwithstanding seller's alleged violations of the Lever Act 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115%e-3115i4kk, 3115%?- 
3115%r) and the régulations made thereunder. 

8. Pleadlng <S==>339— if no valid resale made, seller could abandon count based 

thereon and rely on other oount. 

In seller's action for différence between contract price and amount 
reallzed on resale, and, in another count, for différence between contract 
price and market value, if no valid resale bindlng on buyer was made, 
seller could abandon claim based on resale and rely on clalm for dif- 
férence between market value and contract price, especially where tUh 
amount so claimed was less than the undisputed différence between the 
contract price and the amount realized on resale. 

9. Appeai and erfor <S=:3l 171 (I)— No reversaj for technical error in permitting 

recovery on wrong theory, when défendant not damaged. 

Under Judioial Code, § 269 (Comp. St. Ann. Supp. 1919, § 1246), even 
though technical error was committed in i>ermitting seller reselling sugar 
after notice to buyer to recover différence between contract price and 
market value, judgment will not be reversed, where the amount so re- 
covered was less than the undisputed différence between contract price 
and amount realized on resale, and défendant was therefore not damaged. 

10. Sales <S=:3387— Verdict properly directed, when only one flnding as to market 
value warranted. 

In seller's action for différence between market value and contract 
price, where évidence furnished no ground for flnding but one amount 
as market value, verdict was properly directed. 

(gizsPor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Irdezes 
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In Error to the District Court of the United States for the Southern 
District of Georgia ; Beverly D. Evans, Judge. 

Action by Lamborn & Co. against the W. H. Gofï Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

The flrst contraet was for the sale of 75 barrels of sugar, and provîded: 
'•Shipments to be made some time during the period between July 15 and 
Oetober, 1920; but shipping is to be at seller's option, subject to delay, if 
any." The second contraet was for the sale of 150 barrels, and provided for 
.shipment of one-third during June or July, one-third during August or Sep- 
tomber, and one-third during September or Oetober, "if possible," and also 
"shipment at seller's option during periods specifled, subject to delay, if any." 
Kach contraet provided that the seller would not be responsible, if shipment 
\va,s prevented or delayed by war conditions, strikes, labor diSiculties, acci- 
dents, embargoes, régulations, or restrictions imposed by any government or 
governmental agency, lire, or any cause beyond the seller's control, or if the 
supply of raw material of the refinery manufacturing the sugar should b© 
iuterrupted by any such cause. 

In its spécial pleas défendant alleged that plaintiff had violated rule 6 of 
the Food Administration, providing that licensees should keep eommoditie.^ 
moving to the customer in as direct a Une as practieable and without unrea- 
sonable delay, and that resales within the trade without reasonable justifica- 
tion, especially if tending to resuit in a higher market priée to the retailer or 
consum-er, would be dealt with as an unfair practice ; rule 7, providing that 
uo broker or llcensee should buy or sell for bis own account, unless engaged 
in and holding himself out to the trade as eondueting the business of dis- 
tributing the commodily otherwise than on a commission basis, or unless he 
used such commodity in manufacturing; rule 8, providing that no llcensee 
should knowingly sell to any broker or other licensee not buying for personal 
consumption, or engaged in using such commodity in manufacturing or en- 
gaged in or holding himself out to the trade as eondueting the business of dis- 
tributing such commodity otherwise than on a commission or brokerage basis ; 
rule 10, providing that licensees should not buy or otherwise handle or deal in 
food eommodities for the purpose of unreasonably inereasing the priée or re- 
stricting the supply, or monopolizing locally or generally any such com- 
modity ; and that they had combined and conspired with the Savannah Sugar 
Keflning Corporation and with others unknown to withhold reflned sugar 
from the market, in violation of Act Aug. 10, 1917, § 6 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § SllSVsgg). 

Frederick T. Saussy, and Gordon Saussy, both of Savannah, Ga., 
and Edgar Watkins, of Atlanta, Ga. (Watkins, Russçll & Asbill, of 
Atlanta, Ga., on the brief), for plaintiff in error. 

A. B. lyovett and Remer h. Denmark, both of Savannah, Ga. (Hitch, 
Denmark & Lovett, of Savannah, Ga., on the brief), for défendant in 
error. 

Bcfore WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. Lamborn & Co. are a partnership composed 
of 10 persons, nine of vvhom are citizens and résidents of states other 
than Georgia, and one of vvhom is an alien residing in New Jersey. 
Said persons composing said firm brought a suit in the United States 
District Court for the Southern District of Georgia against W. H. Goff 
Company, a corporation chartered under tlie laws of Georgia and a 
citizen of said State, residing in the Southern district thereof, on two 
contracts for the sale of sugar made by Lamborn & Co. with said W. 
H. Goff Company, alleging a refusai of said défendant to take LSO 
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bags of said sugar. Plaintiiïs' pétition alleged the citizenship and rési- 
dence of the parties plaintiff and défendant as above stated, giving par- 
ticularly the citizenship and résidence of each, including that of said 
alien. It contained two counts, one alleging a resale of said refused 
sugar, af ter notice to the défendant, and sought to recover the différ- 
ence between the contract price and the resale price. The second count 
sought a recovery of the différence between the contract price and the 
market value of said sugar on the dates fîxed for the delivery thereof. 

[1] A motion was made by the défendant to dismiss said suit on the 
ground that the suit was not one wholly between citizens of states other 
tlian Georgia as plaintiffs and a citizen of Georgia as défendant, one of 
the plaintiffs being an alien. The motion was overruled, and this is the 
first error complained of . The suit was brought in the district in which) 
the défendant was a résident and an inhabitant, in the state of which it 
was a citizen. Therefore, if the court had jurisdiction of the suit, 
either as one solely between citizens of différent states, or as one be- 
tween an alien plaintiff and a citizen défendant, the venue of the suit 
was properly laid in the Southern district of Georgia. Each plaintiff 
in this case had the right to sue the défendant in the fédéral court in 
which the suit was brought. 

[2] If the jurisdiction was not dépendent on the controversy being 
wholly between citizens of différent states, then the right to sue in 
the district of the résidence of the plaintiff or défendant did not exist, 
but the district whereof the défendant was an inhabitant was the proper 
district. This suit was brought in that district, and by plaintiffs, each 
of whom was compétent to sue in the fédéral court of such district. 
Under the principle stated in Smith v. Lyon and cases there cited, the 
District Court had jurisdiction. Smith v. Lyon, 133 U. S. 315, 10 Sup. 
Ct. 303, 33 L. Ed. 635. 

[3] It has been repeatedly decided that the fédéral courts hâve ju- 
risdiction of suits brought by a citizen of one state against a citizen 
of another state and an alien as joint défendants. Roberts v. Pacific 
& Atlantic R. & N. Co., 121 Fed. 785, 58 C. C. A. 61 ; Ladew v. Tennes- 
see Copper Co. (C. C.) 179 Fed. 246; Baker & Bros. v. Pinkham et 
al. (D. C.) 211 Fed. 728. No différence can be perceived between thèse 
cases and the case at bar, where citizens of certain states and an alien 
as coplaintiffs bring a suit against a citizen of another state in the 
district of such state of which he is a résident and inhabitant. 

[4] The contract in this case was not void for want of mutuality. 
Hère the seller agreed to furnish a definite amount of sugar at fixed 
priées within a fixed time. That there was a right of naming dates for 
delivery within the period did not at ail change the contract from one 
to furnish by the end of the period named the entire amount. Daniel v. 
Reeves, 139 Ga. 647, 77 S. E. 1067 ; Jackson Phosphate Co. v. Cara- 
leigh Phosphate & Eertilizer Works, 213 Fed. 743, 130 C. C. A. 257. 

[5] That the contract might be terminated by the happening of cer- 
tain events, beyond the power of the seller to control, did not render the 
contract one which was at the seller's option. It only provided for 
relieving him from liabilify in the event that certain contingencies be- 
vond his control arose to prevent the performance of the contract. 13 
C. J. 337; 35 Cyc. 247, 248. 
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[6] Défendant f urther pleaded that under the Lever Act (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, §§ 3115y8e-3115>^kk, SllSys/- 
SllSy^r) the United States controlled the priée of sugar, and that the 
Président had fixed a profit of one cent per pound on sales of sugar at 
Wholesale, and that therefore the only profit in contemplation of the 
parties was one cent per pound. We think this défense was properly 
stricken on demurrer, under the ruling of tliis court in Pharr & Sons, 
Ltd., V. Kenny Co., 272 Fed. 17, 41. 

I 7] The spécial pleas alleging violations of the Lever Act as grounds 
for nonliability of the défendant under its contract for the purchase of 
sugar f rom plaintiffs afïorded no ground of défense, and the demurrers 
thereto were properly sustained. There were no facts alleged which 
shovved that the contracts v^'ere entered into otherwise than voluntarily 
by the défendant, nor any sufficient allégations of any fraudaient mis- 
representation of facts by which its agreement was induced. The de- 
fendant was therefore bound by the agreements made with plaintifïs. 
Wilder Mfg. Co. v. Cora Products Co., 11 Ga. App. 588, 75 S. E. 918; 
Id., 236 U. S. 165, 35 Sup. Ct. 398, 39 L. Ed. 520, Ann. Cas. 1916A, 
118. 

[8] It is urged that no recovery can be had under the second count 
of the pétition, because the plaintiffs had resold the sugar bargained to 
the défendant after notice of its purpose so to do, and as it had sued 
for the différence in the amount realized on resale and the contract 
price in count 1. The undisputed évidence in the case was that such 
différence was $7,932.23. The différence between the market value and 
the contract price was testified, without contradiction, to hâve heen $7,- 
437. At the conclusion of the entire case, the plaintiffs, without objec- 
tion on defendant's part, withdrew the fîrst count and asked to recover 
the smaller sum of the différence between the market value and con- 
tract price. 

It is évident that the défendant did not Concède that the resale had 
been made under such circumstances as bound it, as to the amount re- 
coverable, if the plaintiffs were entitled to recover. Its answer dénies 
the allégations of the pétition as to such resale, and its brief in this court 
asserts its right to now question the resale. Clearly, if no valid resale 
was made, and défendant was not bound by the resuit thereof, the 
jilaintiffs could abandon their claim therefor and rely on the claim for 
the différence between the market value and contract price. This is 
what plaintiffs hâve done and manifestly the défendant bas not been 
damaged thercby, as the amount thus claimed is less than the undisputed 
différence between the contract price and the amount realized on the 
resale made. 

[9] The amendment to section 269 of the Judicial Code provides 
that this court — 

"on the heariii}; of an.v aiippal, cortioraii. «rit of error, * • • shall give 
judgment after an oxaniination of tlie ontiro record before the court, without 
regard to technical crrors. defects, or exfe))tionK wliich do not affect the suh- 
stantial rights of the rwirties." JO Stat. c. 48, p. 1181 (U. S. Comp. St. Ann. 
Supp. 1919, § 1246). 

Even if a technical error had been committed, a reversai on the above 
ground would be contrary to the above provision. 
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[lOj It is contended that the court erred in directing a verdict for 
the plaintiffs for the amount of the différence between the market value 
proven and the contract priée. The ground of contention is that the 
market value is a question of fact, and that the jury might hâve found 
it to be différent from that testified to by the witnesses for plaintiffs. 
In this case the évidence adduced furnished no ground for finding but 
the one amount as the market value, and the jury would not hâve been 
warranted in finding any other amount. 

"Testlmony of a witness havlng personal knowledge as to the market 
value of a commodity at a given time and place Is évidence of a substantlve 
fact, and, If undisputed will demand a finding that the commodity was of the 
value flxed by the witness. In such a case the jury cannot arbitrarily disre- 
gard such testimony and substitute their ovpn opinion as to the market value 
of the commodity." McNamara v. Georgia Cotton Co., 10 Ga. App. 669, 672, 
674, 73 S. E. 1092, 1094. 

See, also, Raney Bros. v. Georgia Cotton Co., 11 Ga. App. 450, 75 
S. E. 672; Watson V. Hazelhurst & McAllister, 127 Ga. 298, 56 S. E. 
459. 

That there are times when it is proper for a court to direct a verdict 
is clear. 

"It is well settled that the court may withdraw a case from them [the 
.lury] altogether and direct a verdict for the plaintifC or the défendant, as 
the one or the other may be proper, where the évidence is undisputed, or is 
of such condusive character that the court, in the exercise of a Sound judi- 
eial discrétion, would be compelled to set aside a verdict returned in opposi- 
tion to it. Phœnix Ins. Co. v. Doster, 106 U. S. 30, 32 ; Griggs v. Houston, 104 
V. S. 553 ; Eandall v. Baltimore & Ohio R. R., 109 U. S. 478, 482 ; Anderson 
County Commissioners v. Beal, 113 U. S. 227, 241; Schofleld v. Chicago & 
St. Paul Railway Co., 114 U. S. 615, 618." Delaware, etc.. Railroad v. Con- 
verse, 139 U. S. 469, 472, 11 Sup. Ct. 569, 570 (35 U Ed. 213). 

See, also, Aerkfetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835, 36 
L. Ed. 758; Elliott v. Chicaeo, Milwaukee etc., Railway, 150 U. S. 245, 
14 Sup. Ct. 85, 37 L. Ed. 1068 ; Patton v. Texas & Pacific Railway Co., 
179 U. S. 658, 6.59. 21 Sup. Ct. 275, 45 L. Ed. 361. 

The judgment of the District Court is afiirmed. 



THE ASTORIA. CHARLES R. McCORMICK &. CO. v. ANGLO-AMERICAN 

S. S. AGENCIES, Inc., et al. ANGLO-AMERICAN S. S. AGENCIES, 

Inc., V. OLSEN et al. 

(Circuit Court of Appeals, Fifth Circuit. June 30, 1922.) 

No. 3793. 

I. Shipping <@=>89— Where vessel saf« master without authority to croate lien on 
cargo for repairs. 

Where a vessel was safe In port, over the objections of cargo owner, 
master was without power to créa te a maritime lien on tlie cargo for re- 
pairs. 



(Ê=For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgestiî & Indexeti 
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2. Admiralty ^=»I00— Purchaser of vessel paying additi(Hial amount pursuant to 
order conflrming sale not entitled to reoover it. 

Where the court confirmed the sale o£ a vessel on condition that i>ur- 
chaser would pay $1,500 additional, purehaser, after voluntarily eomplying 
with this condition, was not entitled to recover the $1,500. 

d. Admiralty <S=:3l 17— Appeal opens up whole case for trial de novo. 

' An appeal brings the whole case before the appellate court, and has 

the eîfect of trying the case de novo. 

4. Seamen (g=>27 — No lien for wages after vessel placed In custody of law. 

Excopt for the extra month's wages authorized by statute, there is no 
maritime lien in favor of the crew after the vessel was placed in the 
custody of the law. 

5. Admiralty €=3lOI — Party furnishing food for crew has no lien but on sale of 

vessel is entitled to payment. 

A party furnishing food supplies for the crew of a libeled vessel under 
order of court did not aequire a lien on the vessel, but was entitled to 
payment from the proceeds of the sale of the vessel remaining after satis- 
fylng llenors. 

6. Admiralty <@=3loi— Libelant entitled to payment though not llenor. 

After paying lienors, libelant, making advances for repairs and sup- 
plies, was entitled to the balance of the proceeds from the sale of the 
libeled vessel, though not lienor. 

Appeals from the District Court of the United States for the Canal 
Zone ; John W. Hanan, Judge. 

Libel by the Anglo-American Sttamship Agencies, Inc., again.st the 
schooner Astoria and cargo, in which Charles R. McCormick & Co. 
claimed the cargo, and J. W. Olsen and others, as the crew, inttrvened. 
From decrees in favor of libelant, the crew, and the Panama Canal, 
which was not a formai party, claimants of the cargo and libelant ap- 
peal. Affirmed in part, and reversed in part. 

Chauncey P. Fairman, of Cristobal, Canal Zone (Ira S. Lillick, of 
San Francisco, Cal., on the brief), for Charles R. McCormick & Co. 

William C. Macintyre, of Ancon, Canal Zone, for Anglo-American 
S. S. Agencies, Inc. 

Albert C. Hilidman, of Ancon, Canal Zone, for J. W. Olsen and 
others and the Panama Canal. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. This is an appeal by Charles R. McCor- 
mick & Co., claimant of the cargo of the American twin screw motor 
schooner Astoria, from decrees in favor of the Anglo-American 
Steamship Agencies, of the crew of the schooner, and of the Panama 
Canal. 

January 22, 1921, the Anglo-American Steamship Agencies libeled 
the Astoria and her cargo for repairs, supplies, canal toUs, and dis- 
bursements. February 2, 1921, the crew intervened, and also libeled 
both vessel and cargo for wages, and for transportation under R. S. § 
4.S83 (Comp. St. § 8374). The Panama Canaldid not become, by 
pleading or otherwise, a formai party to the proceedings. Default was 
entered against the vessel for f ailure to make claim or to answer. Ap- 
pelant appeared and claimed the cargo. 

e=5For other cases see sume topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The évidence disclosed that the owner of the Astoria at the time she 
was libeled was the Vikin'g Shipping Company, whlch had theretoEore 
been represented by the Marine Trading Corporation of New York as 
agent. The Anglo-American Steamship Agencies, a corporation un- 
der the laws of Maryland, hereinafter called lihelant, was engaged in 
business at the Panama Canal as local steamship agent, and in the, 
conduct of that business it was accustomed to advance necessary funds 
to vessels in order to facilitate their passage through the Canal. July 
25, 1920, the Marine Trading Corporation wrote to libelant the foliow- 
ing letter : 

"We take pleasure In advlsing you thnt oiir auxiliary schooner Astoria 
wlU sail from Ptipret Sound some time in Angiist witli a cargo of lumber for 
New Yorlî, Philadelphia, or Baltimore. In acoordanee with your letter writ- 
ten us on February 26, 1019, we take pleasure in appointing you as our agents 
for this vessel, and ask that you klndly effect ail disbursemonts for her, 
drawlng on us at sight In tlie usual manner. We are Instructing the master 
to report his arrivai at the Canal immediately to you, so that you can seeure 
dispatch through the Canal of the auxiliary sohooner. We shall also ask 
that you please telegraph us arrivai of the Astoria iit the Canal, and also de- 
parture for North Atlantic ports wUen effectod. Tlie Astoria Is an Ameri- 
can auxlllary schooner, bein" 1.275 tons net and 1,G11 tons gross reglster, and 
is commanded by Capt. A. W. Svensson." 

December 14, 1920, the Astoria arrived at the Panama Canal short 
of provisions and with one of her engines disabled. The master ap- 
plied to the libelant for funds sufficient, not only to pay charges for 
passage through the canal, but also to pay for repairs and supplies. 
The libelant made advances for thèse several purposes. Draf ts made 
by it, to cover the amounts advanced up to some time in December, net 
definitely shown by the évidence, upon the Marine Trading Corpora- 
tion, were dishonored, and on January 3, 1921, libelant received from 
the Marine Trading Corporation the following cable : 

"Stop work entlrely. îlanagers vessel (ermlnated afçpncy agreement with 
us. Will advlse you whom to draw for disbursemcnts." 

In the meantime the libelant also cabled tô the appellant, claimant of 
the cargo, stating that repairs were being made, and, "in order not to 
hold the cargo, we asked for their suggestions." Appellant replied 
that the cargo could not be held responsible for repairs to the vessel. 
After the libelant had received the foregoing communications from the 
New York agent, and from the owner of the cargo, it proceeded to 
advance funds for supplies and repairs to the vessel, in reliance upon 
the master's oral undertaking to pledge both vessel and cargo for ad- 
vances already made and to be made. The shipping articles of the 
crew expired on January 23, 1921. 

Proceedings were had for the sale of the vessel and cargo, and on 
April 5, 1921, the court entered its order confirming the saie to appel- 
lant of the vessel for $20,000, and of the cargo for $25,000. upon con- 
dition that the purchaser should pay the additional sum of $1.500, 
which was done. Thereafter the court entered separate decrces, one 
in favor of the Ubelant for $22,864.46, and the other in favor of the 
crew for $21,706.06, reciting that $11,524.96 had been paid under or- 
der of the court to the crew for wages to the date of the expiration o£ 
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theîr shipping articles and for transportation, leaving à balance of $10,- 
181.10, vvhich was voluntarily reduced to $9,903.53. Thereafter the 
court entered an order of distribution, which included an allowance to 
the Panama Canal of $1,332.13 for food supplies furnished to the offi- 
cers and crew of the vessel. 

[1] We are of opinion that under the facts of this case the mastér 
was without power to create a maritime lien upon the cargo. Whether, 
in cases of urgent necessity, the master has authority to subject the 
vessel's cargo to a lien, over the protest and against the will of the car- 
go owner, does not arise in this case. The vessel was safe in port, the 
cargo was not in péril, and the cargo owner was within its rights when 
it in effect notified libelant that the cargo would not be liable for re- 
pairs to the vessel. The Julia Blake, 107 U. S. 418, 2 Sup. Ct. 692, 27 
L. Ed. 595. 

[2] Appellant contends also for return of the $1,500 paid by it, in 
addition to the amounts of its bids, in compliance with the condition, 
imposed by the court, upon which the sale was confirmed. The con- 
tention is untenable. Appellant voluntarily complied with the condi- 
tion, paid the purchase price, and accepted title. 

[3] The distribution of the proceeds derived from the sale of the 
vessel remains to be considered. The appeal brings the whole case 
before this court, and has the effect of requiring a trial de novo. The 
John Twohy, 255 U. S. IT, 41 Sup. Ct. 251. 65 L. Ed. 511. The libel- 
ant, Anglo-American Steamship Agencies, has also appealed, and com- 
plains of the allowance of wages to the crew subséquent to the filing 
of the original libel. It is objected on behalf of the crew that the li- 
belant is not in position to assign error, because, it is said, it agreed to 
the distribution. We do not think that it is reasonable to construe the 
action of the libelant into a consent to the amount awarded to the crew. 
It is true the decree of distribution was presented to the court, with 
the statement tha.t both the original and intervening libelants joined 
in it. But decrees of the court had been made theretofore in favor of 
the parties separately, and the decree of distribution was in compli- 
ance with, and in pursuance of, thèse previous orders. 

[4] Upon the merits, we are of opinion that there was no maritime 
lien in favor of the crew for wages after the vessel was placed in the 
custody of the law, except for the extra month's wages authorized by 
statute, and that the award to the crew should be reduced accordingly. 
The Esteban de Antunano (C. C.) 31 Fed. 920; The Augustine Kobbe 
(D. C.) 37 Fed. 696; The Philomena (D. C.) 200 Fed. 873; The 
Bethulia (D. C.) 200 Fed. 876. 

[5] Of the amount thus left in the registry of the court to be paid 
to the crew, there should be deducted in favor of the Panama Canal, 
upon proper application by it, the amount which the évidence shows it 
advanced for the purchase of food supplies for the crew, under the or- 
der of the court to furnish them "something to eat." The Panama 
Canal, by complying with this order, did not acquire a lien. It does 
not appear that the crew remained on board the vessel under order of 
the court, or that they rendered any service to the marshal, who be- 
came custodian and was compensated therefor. If the crew remained 
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on board, aild the court acqùiesced in it, nb maritime lien was thereby 
creatéd. 

[6] We think that the balance left, after reducing the award in 
favor of the crew as above indicated, should be paid to the libelant, 
Anglo-American Steamship Agencies, because it has a right to share 
in surplus proceeds in the registrv of the court, even though it mav 
hâve no lien. Schuchardt v. Babbage, 19 How. 239, 15 L. Ed. 625 ; J. 
E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. Ed. 345 ; The Atlantic 
City, 220 Fed. 281, 136 C. C. A. 297, Arin. Cas. 1915D, 50. 

It is of no moment if exceptions should hâve been sustained to the 
original libel. The vessel was lawfully libeled and sold to satisfy liens 
in favor of the crew. Nor is any further application or évidence on 
behalf of the AnglorAmerican Steamship Agencies necessary. The 
claim has been fully set f orth and proven. 

The decree is reversed, with directions to dismiss the libels as 
against the cargo, and to return to appellant the proceeds of the sale 
thereof. The decree is also reversed in so far as it awards wages to 
the seamen subséquent to the filing of the original libel in addition to 
one month's extra pay, and in so far as it makes an award in favor of 
the Panama Canal, but with permission to the Panama Canal to make 
application for an allowance out of the extra month's pay awarded 
tiàe crew under the statute. 

The decree is affirmed as to the award in favor of the seamen for the 
month's wages provided by the statute. The cause is remanded for 
further proceedings not inconsistent with this opinion. 



MINNESOTA & ONTARIO PAPER CO. v. SWENSON EVAPORATOR CO. 

(Circuit Court of Appeals, Eighth Circuit. July 3, 1922.) 

No. 6069. 

i. Appeal and error <S=>80(6) — Judgment for specifled amount on ail counts ex- 
cept one, and granting a new trial as to such excepted count, held a flnài 
judgment, reviewable on writ of error. 

Judgment for plaintiff for a specified amount "upon ail causes of ac- 
tion contained in plaintifE's complaint except the fourtlj cause of ac- 
tion, and upon ail counterclaims of défendant except the one contained 
in subdivision 6 of defendant's amended ansvver, and that a new trial 
herein be granted, restricted to the said fourth cause of action contained 
in plaintiff's complaint and to the counterclaim contained in subdivision 
6 of defendant's amended answer," and authorizing exécution thereon 
after expiration of 60 days' stay, held a final judgment, subject to re- 
view on writ of error. 

2. Execution €=>I58(I)— Witiiheld wliere judgment is awarded on certain counts 
and new trial granted as to other counts. 

Where judgment avrards plaintiff, a foreign corporation, a specifled 
amount on ail counts except one, and grants a nev? trial as to such ex- 
cepted count, and as to a counterclaim thereto, a proper practice Is to 
■withhold exécution of any part of the judgment or decree on proper terms 
of securing the payment of the judgment, if flnally found to be right, until 
the éntire litigation is determined, so that the whole case may be car- 
ried up and reviewed on a single appeal. 

©ssiFor other cases see same toplc & KKY-NtJMBBR In ail Key-Numbered Digests & Indexes 
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3. Sales <S=^89— Evidence held admissible to prove tliat buyer agreed to clianges 

in goods ordered. 

In action by seller of machinery, ineluding smelters, for balance of pur- 
chase priée of goods, in whieh the seller claimed, as against contention 
that the machinery waa defective, that the failure of the machinery was 
due in part to defective foundations, with whlch seller had nothing to do, 
and that the buyer parti eipated in designing the machinery, the smelters 
belng manufactured by seller only on spécial orders, letters from buyer 
to seller, stating that the drawings for the double smelter were made in 
seller's office, and a telegram from seller to buyer, asking buyer's super- 
ihtendent to corne to seller's office, where the seller would help him de- 
sign the smelters and the machinery, held admissible to show that buyer 
consented to changes, and accepted the machinery substantlally différent 
from that specified in the contraet with full linowledge of the changes. 

4. Witnesses <@=>269(l)— Cross-examination must be confined to testimony 

brought out on direct examination. 

The cross^examination of a witness must be confined to testimony 
brought out on direct examination, and, if the adverse eounsel désire to 
examine a witness, they must make him their own witness at the proper 
time. 

5. Appeal and error <@=397l (2)— Evidence <S=>546 — Competency of expert witness 

discretionary with court. 

The competency of an expert witness is to a great extent discretionary 
with the trial judge, and the ruling of the court will be reversed only 
for abuse of such discrétion. 

In Error to the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Action by ihe Svifcnson Evaporator Company against the Minne- 
.sota & Ontario Paper Company. Judgment for plaintiflf, and défend- 
ant brings error. Affirmed. 

Robert Driscoll, of Minneapolis, Minn. (William A. Lancaster, 
David F. Simpson, John Junell, and James E. Dorsey, ail of Minne- 
apolis, Minn., on the brief), for plaintiff in error. 

John M. Zane, of Chicago, 111. (Charles F. Morse, of Chicago, III, 
F. W. Root, of Minneapolis, Minn., and Harold W. Norman, of Chi- 
cago, 111., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and TRIEBER and MUNGER, 
District Judges. 

TRIEBER, District Judge. The complaint contained four counts, 
each to recover the balance of the purchase price for machinery manu- 
factured, sold, and delivered by the défendant in error, hereafter re- 
ferred to as the plaintiff, to the plaintiff in error, referred to here- 
after as the défendant. The machinery was intended for the reclaim- 
ing department of a Kraft mill, intended to be erected by the défend- 
ant for the manufacture of Kraft paper. The contraet, which was in 
writing, provided for (1) two digestors; (2) ten diffusers; (3) onc 
evaporator; (4) three incinerators ; (5) three smelters; (6) caustic and 
melt tank agitators, transmissions, etc.; (7) three boilers; (8) three 
fans; (9) two smelter blowers. 

It provided the size of and. the materials to be used for the différ- 
ent machines, and that the plaintiff guarantees that the workmân- 

®=>For other cases see same topic & RBY-NtJMBER In 'ail Key-Niimbered Dlgests S'Indèxes 
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ship and material eiltering into this contract will be first-class in every 
respect, and that parts proving to be defective within a period of one 
year from date oî e;;ection of the part will be replaced f. o. h. point of 
fabrication. It also provides for the capacity of the machines, and 
the terms of payments; the price to be $170,000 for ail the machines 
contracted for. It further proVidèd that the price is rtot to include 
services of érection engineers, which are to be paid for by the défend- 
ant at $10 a day and traveling and living expenses for the engineer 
superintending wdrk of assembly of machinery shipped knocked down, 
and $6 a day and traveling and living expenses for the engineer erect- 
ing the boilers. 

The complaint, after aljçging in each of the counts the manufac- 
ture, delivery, and érection of the machinery undej^ the supervision 
of the engineers, claims in the first count a balance due of $28,131.75 
on the machinery contracted for; in the second count, the sum of 
$3,354.78 for the services and expenses of the engineers furnished by 
it, ,and who superintended and erecteçl the plant. The third count 
claims $3,640.57 for merchandise furnished défendant at its request; 
and the fourth claims a balance of $5,750 due on certain dise opera- 
tors sold and delivered to défendant at its spécial reciuest. 

The answer, while admitting the contract and delivery of the ma- 
chinery, and acceptance thereof, claims that it did so without knowl- 
edge or notice of the defects therein, relying upon the warranties and 
représentations of plaintiff ; that thê machinery was intended for the 
construction and opération of a mill for the manufacture of Kraft 
pulp, with a capacity of 75 tons of Kraft pulp daily, of which plain- 
tiff was fully informed, at and prior to the making of the contract ; 
that for the economical and proper opération of the said mill it was 
necessary that each of the units and appliances thereon should fully 
comply with the descriptions, etc., as set forth in the contract, and 
that a defect or deficiency in any one would destroy the usefulness of 
the entire plant, of ail of which plaintiff was fully informed at the 
time of the making of the contract; that plaintiff's duty, under the 
contract, was to furnish skilled engineers for the purpose of super- 
vising the assembling of the machinery ; that défendant has donc 
everything required of it; that the two digestors were weak, de- 
fective, inadéquate, and of improper material and workmanship, and 
had improper attachments, which did not properly support the diges- 
tors ; that the digestors were nôt designed for a working pressure over 
125 pounds, by reason whereof they were broken while in opération 
under pressure below 125 pounds; that the 10 diffusers were weak 
and defective, and broke when operated; that the evaporator was so 
defective that its capacity is less than half of the capacity stipulated; 
that the incinerators and the driving gear were inadéquate and broke 
down so frequently that they could not be operated, in fact, ail the 
machinery specifically set forth in this subdivision of the answer is 
alleged to hâve been defective and incapable of operating the mill and 
performing the services intended; that défendant relied wholly on 
plaintiff and without knowledge of the defects; that the machinery 
was ail set up by the engineers of the plaintiff, défendant expending 
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in the préparation for and placing the machinery $250,000; that it 
expended $50,000 in préparation of operating the mill by the purchase 
of materials, etc., and in operating it it expended $50,000 in repairs, 
services, and expenses of opération in its attempt to operate the mill 
with said machinery ; that such machinery cannot be purchased in 
the market, and it lost the use of the mill from Aug^ust, 1917, to June 
1, 1919, sufifering $700,000 damage. 

It then filed a counterclaim, marked subdivision 6 of the answer, 
in which the allégations of the defects hereinbefore stated are repeat- 
ed, and charges that the dise evaporators were so defective as to be 
worthless, and that by reason thereof the cost of installing was $5,000, 
and it asks judgment for that sum and the $5,750 it had paid plaintiff 
on the purchase price. 

The reply denied ail the allégations in the answer and counterclaim. 
There was a trial to a jury, and a verdict for the full amounts claimed 
in the four counts, amounting, with interest, to $43,800, for which 
judgment was entered. There were a number of stays of exécution 
granted in order to enable the défendant to prépare a motion for a 
new trial. 

On the hearing of the motion for a new trial, the motion was sus- 
tained, unless the plaintiff consent that said judgment be reduced by 
the sum of $6,735.16, the amount awarded by the verdict of the jury 
on the fourth count, with the interest thereon, and — 

"if such consent be filed, the said judsment shall be so reduced, and the new 
trial shall be restricted to the fourth cau.ie of action contained in plaintifE's 
complaint, and to the counterclaim contained in subdivision 6 of defendant's 
amended answer." 

The plaintiff having filed its written consent to the réduction, the 
former judgment entered on the verdict of the jury was set aside and 
a new judgment entered, for $37,702.24, which the judgment recited — 

"shall be upon ail causes of action contained in plaintiff's complaint, except 
tbe fourth cause of action, and upon ail counterclaims of défendant, except 
the one contained in subdivision 6 of defendant's amended answer, and that 
a new trial herein be granted, restricted to the said fourth cause of action 
contained in plaintiff's complaint and to the counterclaim contained in suii- 
division 6 of defendant's amended ansvVer." 

The judgment further provided for 60 days' time within which 
to prépare the bill of exceptions, and "that exécution be stayed pend- 
ing the préparation and filing for allowance of such bill of exceptions." 
From this judgment this writ of error is prosecuted by the défendant 

[1] The first question to be determined is whether this last judg- 
ment is final, in the sensé that it may be reviewed on this writ of error. 
As the judgment authorized exécution thereon after the expiration 
of the 60 days' stay, we are of the opinion that it is a final judgment 
for the purpose of prosecuting the writ of error. A leading case on 
that subject is Forgay v. Conrad, 6 How. (47 U. S.) 201, 204, 12 h. 
Fd. 404. It was there held : 

"When the decree décides the right to the property in contest, and directs 
it to bedelivered up by the défendant to the complainant, or directs if to 
be sold, or directs the défendant to pay a certain sum of money to the com- 
281 F.— 40 
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plainant, and the complainant is entitled to hâve such decree carried imme- 
ûiately into exécution, the decree must be regarded as a final one to that es- 
tent, and authorizes an appeal." 

The same conclusion was reached by this court in Chase v. Driver, 
92 Fed. 780, 785, 34 C. C. A. 668. The last-cited case has been fol- 
lowed by this court ever since. Hapgood v. Berry, 157 Fed. 807, 814, 
85 C. C. A. 171 ; Byrne v. Jones, 159 Fed. 321, 328, 90 C. C. A. 101 ; 
City of Des Moines v. Des Moines Water Co., 230 Fed. 570, 144 C. 
C. A. 624; Felker v. Southern Trust Co. (C. C. A.) 264 Fed. 798. If 
défendant had not prosecuted this writ of error, and superseded the 
exécution of the jud^ient, a writ of fieri facias could hâve been is- 
sued after the expiration of the 60 days' stay, and its property levied 
on to satisfy it. 

[2] It is true the défendant, on the trial of the fourth count and 
the counterclaim thereto, may recover a judgment against the plain- 
tifif, which would materially reduce the judgment in favor of the plain- 
tiff, and, having satisfied this judgment, may hâve to sue the plaintifif 
in another jurisdiction, as it is a corporation created under the laws 
of the State of Illinois. A proper practice in such cases is to with- 
hold exécution of any part of the judgment or decree, upon proper 
terms of securing the payment of the judgment, if finally found to 
be right, until the entire litigation is determined, so that the whole 
case may be carried up and reviewed on a single appeal, and the pur- 
pose of Congress in limiting appeals to final decrees or judgments car- 
ried into efïect. Such a proceeding is suggested in Forgay v. Conrad, 
supra. In that case, as explained in Beebe v. Russell, 19 How. (60 U. 
S.) 283, 287, 15 L. Ed. 668, and McGourkey v. Toledo, etc., Ry., 146 U. 
S. 536, 547, 13 Sup. Ct. 170, 3 L. Ed. 1079, exécution had been ordered 
as in this case, and therefore was final for the purposes of appeal. 

[3] There are ten assignments of error, but counsel hâve Consoli- 
dated some of them and presented them in six assignments. Five of 
thèse are exceptions to the admissibility of certain évidence of the 
plaintifif and refusai to admit certain testimony offered by the défend- 
ant. The sixth is to an instruction given by the court. The first is 
as to admission of letters from the défendant to plaintiff written Au- 
gust 28, 1918, in which he states that the drawings for the double 
smelter were made in plaintiff's office, and a telegram from plaintiff 
to défendant of February 2, 1917, in which the plaintiff asked defend- 
ant's superintendent to corne to its office, and tliey will help him design 
the smelters and concrète dise evaporators. As plaintifif claimed that 
the cause of the f allure of thèse machines was due in part to defec- 
tive foundations, with which it had nothing to do, and that in design- 
ing the machinery défendant actively participated, having hired an 
experienced superintendant for that purpose, the letter and telegram 
were admissible, especially as plaintifï did not manufacture smelters, 
except on spécial orders. The si^ecifications in the contract for the 
smelters are in gênerai terms. The smelters furnished were substan- 
tially différent frona.those specified in the contract, and it was proper 
to introduce évidence that défendant agreed to the changes and ac- 
ceptée them with f uU knowledge of the changes. The évidence objècted 
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to had a tendency to establish knowledge and consent by the défendant 
of the changes, having possession of the blueprints which showed the 
changes and the kind of smelters made, delivered, and accepted, and 
that défendant by its superintendent assisted, and finally approved the 
blueprints, which showed the changes made. What thèse changes 
were we cannot tell, as the blueprints, introduced at the trial, are not 
in the record. It is therefore impossible for us to tell how the admis- 
sion of this évidence coUld be prejudicial. 

[4] The court sustained objections to a question asked one of plain- 
tiff's witnesses on crbss-examination, in relation to matters not testi- 
fied to on direct examination. This was clearly right, as the cross- 
examination of a witness must be confined to testimony brought put 
on the direct examination. If counsel désire to examine a witness on 
new matter, they must make him their own witness, at the proper time. 
Résurrection Mining Co. v. Fortune Gold Mining Co., 129 Fed. 668, 
674, 64 C. C. A. 180; Illinois Central R. R. v. Nelson, 212 Fed. 69, 
74, 128 C. C. A. 529. 

The question in assignment 5 was also properly excluded, as at- 
tempting to show by this witness, on cross-examination, whether it 
was the plan that the boilers should furnish steam, without stating 
whose plans they were, nor whether it referred to the spécifications 
in the contract. 

The question in assignment 7 asked this witness on cross-examina- 
tion about the purpose of fire boxes, a matter not referred to on the 
direct examination, and was also inadmissible for the further reason 
that no fire boxes are mentioned in the contract and there was no 
guaranty of fire boxes. 

[5] Assignment 8 raises the question of the competency of the wit- 
ness Woodhead, called by plaintiff in rebuttal to testify as an expert. 
He was clearly compétent, and there was no abuse of discrétion by 
the trial court in permitting him to testify. Such évidence is left to 
a great extent to the discrétion of the trial judge, and will only be 
reversed if that discrétion was abused. Gila Valley R. R. Co. v. Lyon, 
203 U. S. 465, 475, 27 Sup. Ct. 145, 51 L. Ed. 276; Gillespie v. Colli- 
er, 224 Fed. 298, 139 C. C. A. 534; Kreuzer v. United States, 254 
Fed. 34, 165 C. C. A. 444. 

The only exception to the charge of the court insisted on by coun- 
sel is: 

"Défendant excepts to eaeh Instruction separately given plaintiff." 

The plaintiff had requested the court to give nine spécial instruc- 
tions. The court gave six of thèse instructions, in addition to its gên- 
erai charge, but modified some of them. The only one of thèse in- 
structions given by the court which is relied on as error was : 

"If tlie jury finds from the évidence tliat no test was made by défendant 
of such machinery in a proper way with the différent machines being op- 
erated together, * * ♦ then the jury should flnd agalnst the défendant 
upon its counterclaim" 

— the court adding, "as to capacity and proportional guaranties." It 
is unnecessary to détermine whether the exception taken was sutficient. 
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or whether the instruction was erroneous, as it applied only to the 
counterclaim of défendant, and the court has granted a new trial on 
the counterclaim. 
We find no prejudicial error, and the judgment is affirmed. 



EDDY V. UNITED STATES FIDELITY & GUARANTY CO, 

(Circuit Court of Appeals, Eighth Circuit. June 15, 1922.) 

No. 5ÔÔ6. 

t. Insurance <@=>80— Principal held entitled to be fully advised of manner of con- 
duct of business and to hâve its Judgment and instructions prevaii. 

Under contract between guaranty company and agent authorized to 
Write indemnlty contraets, requiring him to report ail risks assuiiied, 
keep complète records of business, and conform to ail régulations and 
conditions of company's letters, circulars, and books of instructions, the 
company had a right to be fully advised as to the manner in whieh its 
business was being conducted by the agent, and to bave its judgment and 
instructions, and not those of the agent, prevaii. 

2. Insurance <S=^80 — Guaranty company held entitled to inspect or hâve risl(s in- 

specfed before issuance of Indemnlty contraets by agent. 

Under contract between guaranty company and agent authorized to 
issue indemnlty contraets, requiring him to report ail risks, keep com- 
plète records, and conform to its letters, circulars, and instructions, it had 
the unquestioned right to inspect or hâve Inspeeted prospective risks be- 
fore the issuance of indemnlty contraets by the agent. 

3. Injunction <S=>60— Principal held entitled to enjoin agent from issuing con- 

traets of Indemnlty untll risits approved by Its Inspecter, and from distribut- 
ing advertisements not approved by It. 

A guaranty company was entitled to an Injunction restraining its agent, 
authorized to issue indemnlty contraets, from issuing certiflcates in 
places where it had inspectors until the applicant's premises had been 
inspeeted and approved, and from Issuing and distributiug circulars and 
literature not submitted to and approved by it. 

4. Injunction ®=360— Principal cannot enjoin agent from refusing to make can- 

celiation of contraets, in absence of imperative necessity. 

In the absence of imperative necessity, a guaranty company cannot 
enjoin its agent, authorized to make and cancel contraets of indemnlty, 
from refusing to make cancellations when dlrected to do so by it, sit 
least in the absence of any positive .stipulation in the contract imposing 
this duty on him. 

5. Insurance <®=>228— Guaranty company may provide for cancellation of agent's 

indemnlty contraets by others. 

A guaranty company had an undoubted right to provide for the can- 
cellation of Itidemnity contracta wrltten by an authorized agent, and to 
impose the duty of luaking such cancellatltms on any agent or représen- 
tative who might wish to assume the task and whora it mlght empower. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; Charles B. Paris, Judge. 

Suit by the United States Fidelity & Guaranty Company against 
Henry W. Eddy. From an interlocutory order granting an injunc- 
tion, défendant appeals. Modified. 
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Randolph Laughlin, of St. Louis, Mo. (Thomas T. Fauntleroy, 
A. L. Abbott, P H. Cullen, and John B. Edwards, ail of St. Louis, 
Mo., on the brief), for appellant. 

Thomas M. Pierce and Samuel H. Liberman, both of St. Louis, 
Mo. (Joseph A. McCullough, of Baltimore, Md., on the brief), for 
appellee. 

Before LEWIS, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

POLLOCK, District Judge. This appeal brings up for review an 
interlocutory order of injunction granted appellee, as complainant 
below, under the terms and conditions of a written contract entered 
into between the parties on the 6th day of October, 1917, by the terms 
of which appellant, défendant below, was appointed as a spécial agent 
for a term of 10 years, under the terms, conditions, and provisions 
therein written. The parties for convenience will be designated as 
on the record made in the trial court. 

There are no disputed questions of fact involved in the case. The 
entire matter dépends upon the true construction of a provision of 
the contract, viewed as an agency contract, creating a relation of 
trust and confidence between the parties, such as that relation in law 
implies. The disputed provision of the contract reads as follows : 

"The party of the flrst part shall report to the party of the second part 
ail risks assumed under the aforesaid specially describetl pollcies, and shall 
keep complète records of ail business transacted on behalf of the party of the 
second part, and shall render to the party of the second pai't, through its 
braneh office located in the city of St. Louis, state of Missouri, at the close 
of each month, upon monthly account blanks to be furnished for that purpose 
by the party of the second part, a statement of ail the business protured 
through the said agency during the current month, and shail make fuU set- 
tlement vvith the party of the second part, through its brandi office in the 
city of St. Louis, on or before the 15th day of the month sucoeedlng, of ail 
moneys due the party of the second part hereunder, and he shall conform 
to ail the régulations and conditions of the party of the second imrt's letters, 
circulars, and books of instructions to its agents and account blanks for the 
keeping and rendering of accounts. AU of the said policies shall be consecu- 
tively numbered, and It is agreed that said party of the second part shall at 
ail times hâve the right to audit the books and accounts of the party of the 
first part." 

It is the contention of défendant this provision of the contract re- 
lates solely and alone to the way and manner in which the account- 
ing between his office and that of the complainant and its customers 
should be kept. As to other matters, such as what risks should be 
assumed by complainant, or on what terms the same should be can- 
celed, as to the manner in which the business should be conducted, 
etc., ail such matters were beyond the control of complainant and ex- 
clusively within the power of the défendant as agent. At the trial, 
in harmony with that construction which the court placed upon the 
provision of the contract quoted above, défendant was restrained and 
enjoined in three particulars, namely: 

First. "From issuing certificates of Insurance in any places or in any 
States wherein the plaintiff has braneh office inspeotors until the premises of 
the applicants for such certificates of Insurance hâve beeu inspected by said 
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i«Kl)eftors, and until and unless sald Inspectors hâve advised the défendant 
that tlie risk is satisfactory froni the standpoint o£ the moral and physlcal 
hazard involved." 

Second. "From refusing to make eaneellations of certifleates of Insurance 
iî^sued by the défendant, when directed to do so by the plalntlff." 

Third. "From issulng and publicly distributing cirenlars printed and llt- 
erature in connection with the conduct of the defendant's ageney for the plain- 
tiff, unless and until the same hâve been submitted for approval to the plain- 
tiff, and unless and until the same hâve been approved by the i>laintiff." 

Hence this appeal. 

[1,2] Coming now to a considération of the language of the con- 
tract, and the construction it should receive in this case, it must be 
borne in mind at ail times the contract in terms and légal intendment 
is one creating an ageney, in which complainant is the principal and 
défendant the agent or représentative merely ; that the business donc 
under this contract by défendant is the business of complainant, not 
that of défendant; that the obligations made with third parties are 
the obligations of complainant, and not those of défendant. Viewed 
as an instrument of this character and légal nature, considering it as 
a contract creating a fiduciary relation, imposing upon défendant the 
fidelity which the law^ universally demands of an agent to his princi- 
pal, and further that the contract is one engaging the personal serv- 
ices of the défendant, terminable at the will of either party, in the 
absence of an express agreement to the contrary, it must be thought 
the disputed provision of the contract contemplâtes more than the 
mère matter of the keeping of accounts as is contended by défendant. 
On the contrary, that the disputed provision was incorporated in the 
contract for the purpose of making certain the principal should be 
fuUy advised as to the manner in which its business was being con- 
ducted by défendant, and, further, that in the matters therein speci- 
fied the judgment and instructions of the principal, and not the agent, 
should prevail. In short, we agrée with the construction the learned 
trial judge has placed upon the disputed provision of this contract. 
This being the true intent and meaning of the contract, there can be 
no doubt of the unquestioned right of complainant to inspect or hâve 
inspected the risks by it assumed through its agent, the défendant, 
under the peculiar circumstances of this case, before it should be- 
come bounden on indemnity contracts of the nature hère disclosed. 
And more especially is this true under the changed conditions brought 
about by the Eighteenth Amendment and the Volstead Act (41 Stat. 
305) in case of indemnity contract against burglaries of and larceny 
from drug stores or other like places which may be thought to con- 
tain intoxicating liquors. 

Again, as the proof s disçlose, the défendant has arrogated to him- 
self the exclusive right to issue such indemnity contracts and make 
them binding upon complainant, his principal, and as he has in his 
possession the blank forms of such contracts made binding solely at 
his pleasure and by his signature, it is entirely too évident the form 
of such circular letters and advertising as was being conducted by 
défendant without the knowledge or approval of complainant, on 
many grounds and for many reasons, as we hâve construed the con- 
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tract, may not and should not be permitted by complainant, having 
regard for its duty in the management of its business and corporate 
affairs, and its good name, and security in the transaction of such 
business. 

[3] Therefore, in so far as ground 1 of the order relating to the 
right of complainant to make or hâve made prompt and reasonable 
inspection of Ihe moral and physical risks it assumes before being 
obligated thereto by the act of défendant, its agent; and, third, in 
regard to the circularization and advertisement of the business of 
complainant in such raanner as défendant might désire, without re- 
gard to the wishes or approval of complainant, as it had reserved 
the right to do under the contract, we are of the opinion the order 
appealed from is just and right, and should be afïirmed. and it is ac- 
cordingly afïirmed. 

[4] As to the second ground of injunction, that is, that part of the 
order which restrains défendant from refusing to make cancellation 
of contracts made by complainant through défendant as its agent, 
the right of complainant to such order, and, indeed, the very neces- 
sity for the same, is a question of more doubt, and for this reason: 
The order in this part is not in the form of a restraining order on the 
défendant, forbidding him doing an act injurious to the rights of com- 
plainant, but is in form mandatory; that is, made mandatory by re- 
straining défendant from refusing to do an act required of him by 
complainant as its agent. Now, while there can be no doubt of the 
right and power of complainant by the form of its contracts of in- 
■demnity to reserve the right to cancel the same on such grounds, and 
for such enumerated causes as are reasonable in their nature, and to 
tnake or bave made such cancellation when the contingency or cause 
for cancellation arises, yet that it can impose this duty on défendant 
by way of enjoining him from refusing to make such cancellation, in 
the absence of a positive stipulation in the contract to make the same 
on request of complainant, and this contract nowhere so provides, is 
involved in grave doubt. Indeed, whether a court of equity should, 
by way of punishment for contempt of such an order, in the event 
it should be violated by the agent, attempt the enforcement of even 
a positive stipulation in a contract for the Personal services of an 
agent, is also involved in much doubt, and should not be resorted to, 
unless of imperative necessity, if at ail, as trenching too closely upon 
the decreeing spécifie performance of a contract for the personal 
services of an agent, by injunction. 

[5] As has been stated, the right of complainant to provide for the 
cancellation of its contracts is undoubted. This being: true, it can im- 
pose the duty of making such cancellations in fact on any agent or 
représentative w^ho may wish to assume the task and complainant 
may lawfuHy empower. 

Hence the order on défendant to make cancellation of contract is 
accordingly set aside, and, so modified, the order of injunction will 
stand. 
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PYLE NAT. CO. v. OLIVER ELECTRIC MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit. June 15, 1922.) 
No. 5053. 

1. Patents ®=>255~One cannot make or remake machine under guise of furnlshlng 

repairs. 

Ko oue under tlie guise or claim of inerely furnisliing needed repalr 
parts to a patented article or machine mny make or remake tlie patented 
devlce or machine in compétition with, or in violation of the rights of, 
the owner of the patent. 

2. Patents (@=9255 — Purchaser or owner of patented devlce may repalr or hâve 

worn-out parts repalred. 

The purchaser or owner of a patented device or machine may repalr 
or causse to be repaired the brol^en or worn-out parts, without trespassing 
on the riglits of the owner of the patent under which the machine was 
miinufactured. 
S., Trade-marks and trade-names and unfalr compétition ®=>68 — "Unfair compéti- 
tion" deflned. 

"Unfair compétition" in business consists in palming off the goods or 
wares of one manufacturer as and for the goods or wares manufactured 
and furnished by another. 

• [Ed. Xote. — For ofher définitions, see Words and Phrases, First and 
Second Séries, Unfair Compétition.] 

4. Trade-marks and trade-names and unfalr compétition €=>G8 — No unfalr com- 

pétition, when no déception used In selling repair parts for another's machines. 
Unfair compétition Is based on the Idea that some déception ia pri\c- 
ticed by the seller or furnishcr of the goods, and wliere défendant, in seil- 
ins repair parts for plaiutitï's patented electrical machines to higJily 
sliilled railroad purchasing agents, pracliced no dweption, and déception, 
if attempted, would hâve been futile, there was no unfair compétition. 

5. Trade-marks and trade-names and unfalr ccmpetltlon <&:^68— When no décep- 

tion practicea, no qnfair compétition results from fact that defendant's goods 
not as good as plaintllf's. 

Wbere défendant practiced no déception in selling repair parts for 
pliiintiff's patented machines, unfair compétition could not 1)C predieated 
on the fact that the repair parts furuislied by plaintiff were suiierior in 
point of workmanship and quality of materiais to those furnished by de- 
fisndant. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; Charles B. Paris, Judge. 

Suit by the Pyle National Company against the Oliver Electric Man- 
ufacturing Cotmpany. From a decree for défendant, plaintiff appeals. 
Affirmed. 

John J. Healy and F. P. Davis, both of Chicago, 111. (Parker & Car- 
ter, of Chicago, 111., Cook & McCaulcy, of St. Louis, Mo., and Francis 
W. Parker and Francis W. Parker, Jr., both of Chicago, III, on the 
briefs), for appellant. 

Edwin E. Huffman, of St. Louis, Mo., for appellee. 

Before LEWIS, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

POLLOCK, District Judge. This appeal challenges the correctness 
of the decree entered in the trial court holding défendant to be guilty 

» '■ ■■- — ■ 

^=>For other cases set: Buuit; tu]>tc & KEY-NUMBEH in ail Key-Numbered Dleests ft Ind«x« 



PYLE NAT. CO. V. OLIVER ELECTRIC MFG. CO. 633 

(281 F.) 

neither of the contributory infringement of complainant's rights se- 
cured to it by letters patent, nor of unfair compétition in business in 
the furnishing to the owners of patented equipment repair parts neces- 
sary to maintain their machines in opération and repair. The parties, 
for convenience of référence, will be designated as they stood on the 
record in the trial court. The facts necessary to a décision may be 
briefly summarized, as follows : 

Complainant for many years has been engaged in making and selhng, 
under letters patent, electrically lighted locomotive headlights. Thèse 
machines consist of a small steam-operated turbine and the electrical 
appliances necessary to generate the electric current employed in the 
headlights. The turbine is operated by steam from the locomotive boil- 
er. The défendant manufactures and furnishes repair parts for thèse 
patented machines, on request or order of the purchasing agents of the 
différent railway companies of the country, as the same may be de- 
manded to repair the broken or worn-out parts of said electrical ma- 
chines made and sold by complainant under its patents. This suit was 
instituted by complainant to enjoin and restrain défendant from the 
making and furnishing of such repair parts of its machines : (a) On 
the ground such acts of défendant infringed upon complainant's rights 
secured to it by some five letters patent under which the machines are 
originally constructed ; (b) on the ground of unfair compétition of de- 
fendant with complainant in the business of furnishing such repair 
parts. There was a decree for défendant. Complamant appealed. 

[1, 2] In regard to the claim of contributory infringement by de- 
fendant, it may be said : It goes without saying no one, under the guise 
or claim of merely furnishing needed repair parts to a patented article 
or machine, may in fact make or remake the patented device or 
machine in compétition with or in violation of the rights of the owner 
of the patents under which the same was originally made. On the other 
hand, it is conchisivèly settled, when one has manufactured and sold 
a patented device or machine on the market, the purchaser or owner 
may, as necessity therefor demands, repair or cause to be repaired the 
broken or worn-out parts of such patented machine without trespassing 
upon the rights of the owner of the letters patent under which the 
machine was manufactured; and this, for the all-sufficient reason, use 
is the prime object of ail such articles or machines, whether patented 
or not patented, and to be of use they must be kept in repair, and the 
more accessible and convenient such repair parts are to be had the 
more valuable and useful the machine. To this extent go ail the au- 
thorities on the subject. Wilson v. Simpson, et al., 9 How. 109, 13 
L. Ed. 66; Chaffee v. Boston Belting Co., 22 How. 223, 16 L. Ed. 240; 
Leeds & Catlin v. Victor Talk. Mach., 213 U. S. 325, 29 Sup. Ct. 503, 
53 L. Ed. 816; Morrin v. Robert White Engineering Works, 143 Fed. 
519, 74 C. C. A. 466; F. F. Slocomb & Co. v. A. C. Laynian Mach. 
Co. (D. C.) 227 Fed. 94: Foglesong Machine Co. v. J. D. Randall Co., 
239 Fed. 893. 153 C. C. A. 21 ; Thomson-Houston Electric Co. v. 
Kelsey Electric Ry. Spec. Co., 75 Fed. 1005, 22 C. C. A. 1 ; Goodyear 
Shoe Machinery Co. v. Jackson, 112 Fed. 146, 50 C. C. A. 159, 55 L. 
R. A. 692; Williams v. Barnes, 234 Fed. 339, 148 C. C. A. 241. In 
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Leeds & Catlin v. Victor Talk. Mach., supra, Mr. Justice McKenna, de- 
livering the opinion for the court, in speaking of the right of replace- 
ment and to repair parts of a patented machine, said : 

"Can petitioner flnd Justification under the right of repair and replacement 
as described in Wilson v. Simpson, 9 How. 109, and ChatCee v. Boston Belting 
Co., 22 I-Iow. 217? Tlie Court of Appeals, in passing on thèse cases, consid- 
ered that there was no essential différence between the meaning of the words 
'repair' and 'replacement' ; that they both meant restoration of worn-out parts. 
Thls distinction was recognized In Wilson v. Simpson, supra, where It is said 
that the language of the court in Wllson's and Roussan's Case, 4 How. 709, did 
not permit the assignée of a patent to make other macliines or reconstruct 
them in gross upon the f rame of machines which the assignée had in use ; 
'but It does eomprehend and permit the resupply of the effective ultimate tool 
of the invention, whicli is liable to be often worn ont or to become inoperative 
for its intended effect, which the inventer contemplated would hâve to be fre- 
quently replaced anew, during the time that the machine as a whole might 
last' " 

As a necessary séquence such repairs or replacements as the owner 
of the patented machine may make or furnish to a patented machine 
he may cause to be made or fumished by another; and in this case 
there is no substantial contention défendant was in efïect making or 
rebuilding the patented machines, but was furnishing merely repair 
parts. The decree denying injunctive relief on the ground of contribu- 
tory infrineement upon the rights of complainant secured by its letters 
patent is right. 

[3, 4] Corning now to the further complaint of unlawful compéti- 
tion in business, we find even less of merit from the proofs. Unfair 
compétition in business consists in palming off the goods or wares of 
one manufacturer on the public, as purchasers, as and for the goods 
or wares manufactured and fumished by another. Unfair compétition 
in business, therefore, is based on the idea some déception is practiced 
by the seller or fumisher of the goods. Howe Scale Co. v. WyckofF, 
Seamans, etc., 198 U. S. 118, 25 Sup. Ct. 609, 49 h. Ed. 972; French 
Republic V. Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 L- 
Ed. 247; Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 
11 Sup. Ct. 396, 34 L. Ed. 997. Mr. Chief Justice Fuller, delivering 
the opinion for the court in Howe Scale Co. v. Wyckofï, Seamans, etc., 
supra, said: 

"The essence of the wrong In unfair compétition consists in the sale of the 
goods of one manufacturer or vendor for those of another, and if défendant 
so conducts its business as not to palm off its goods as those of complainant 
the action fails. As observed by Mr. Justice Strong in the leading case of 
Canal Company v. Clark, 13 Wall. 311: 'Purchasers may be mistaken, but 
they are not deceived by false représentations, and equity will not enjolii 
against telling the truth.' And by Mr. Justice Clifford, in McLean v. Flem- 
ing, 96 U. S. 245: 'A court of equity will not interfère when ordinary attention 
by the purchaser of the article would enable him at once to discrimlnate the- 
one from the other.' And by Mr. Justice Jackson in Columbia Mills Company 
v. Aleorn, 150 U. S. 460: 'Even in the case of a valid trade-mark, the similari- 
ty of brands must be such as to mislead the ordinary observer.' And see Coats 
V. Merrick Thread Company, 149 U. S. 5(i2 ; Liggett & Myers Tobacco Company 
V. Mnzer, 128 U. S. 182." 

When we come to the proofs in the case, we find défendant guilty 
of no déception in the conduct of its business whatever. As the rail- 
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way Systems of the country are the only customers complainant has for 
its patented machines, and as thèse companies employ purchasing 
agents highly skilled and equipped with technical knowledge of what 
is desired and used by their company, and, as well, the value of the 
same, déception, even if attempted by défendant, would be both im- 
practical and futile. 

[5] It may be true, as is asserted by complainant, the repair parts of 
their patented machines furnished by them are superior in point of 
workmanship and quality of materials to those furnished by défend- 
ant. However, if so, it must be presumed this superiority of com- 
plainant's parts is f ully compensated in the price paid by the user. The 
quite évident purpose of complainant in this suit, from the brief s and 
arguments made, is a quite natural désire to draw unto itself, if possi- 
ble, the exclusive right of furnishing repair parts to its patented ma- 
chines. The consummation of this purpose, however, no matter how 
natural on the part of complainant, or how devoutly wished, would, 
in the end, resuit in the upbuilding of such monopolies in trade and 
business as would not be welcomed by the purchasing public. 

It follows the decree entered must be affirmed. 



UNITED STATES v. MACE. 

(Circuit Court of Appeals, Eighth Circuit June 29, 1922.) 
No. 5617. 

1. Principal and suretv <S=>59— LIablIlty strictiy construed. 

The liability of a surety Is always strictiy construed. 

2. Bail ©=>75 — Surety liable wiien case called and bond forfeited at term at which 

principal bound to appear. 

A surety on a bail bond Is liable when the case agalnst the principal 
is called and bond forfeited at the term of court at which tho principal 
is oound to appear. 

3. United States commissioners <S=s7— Hâve only powers as to bail of state 

examining magistrates. 

Under Rev. St. § 1014 (Comp. St. f 1674), and Judldal Code, § 291 
(Oomp. St. § 1268), United States commissioners in matters of bail hâve 
only such powers as are conferred by state statute on state examining 
magistrates. 

4. Bail i@=362— Recognizance construed as requlring appearance forthwith at 

term then in session. 

Under Cr. Code Neb. § 382, a recognizance taken by a United States 
commissioner on July 25, 1918, and requlring the accused to appear on 
the Ist day of the term to be begun and held on July 29th, and from time 
to time thereafter, requlred his apiwarance forthwith at the term then 
in session, and had no vitality at a subséquent term, where the term in 
session when the recognizance was taken was still in session on July 
29th, and no term was commenced on that day. 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Suit by the United States against W. W. Mace on a forfeited recog- 
nizance. Judgment for défendant, and the United States brings error. 
Affirmed. 

^=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgests A Index» 
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T. S. Allen, U. S. Dist. Atty., of Lincoln, Neb., and Lloyd A. Mag- 
ney, Asst. U. S. Dist. Atty., of Omaha, Neb. 

Daniel Korrigan, of Omaha, Neb., for défendant in error. 

Before LEWIS and KENYON, Circuit Judges, and JOHNSON, 
District Judge. 

KENYON, Circuit Judge. On or about July 18, 1918, Joseph Chen- 
oweth, in pufsuance of an information filed by the Assistant United 
States District Attorney for the district of Nebraska, accusing him; 
of breaking and entering a certain railroad car engaged in Interstate 
commerce with the intent to commit larceny therein, appeared before 
Robert D. Neely, United States cdmmissioner for the district of Ne- 
braska, waived examination atid executed a certain written recogni- 
zance, with W. W. Mace as surety for the appearance of said défend- 
ant Joseph Chenoweth to answer the charge in said complaint. As the 
matters at issue arise entirely out of the considération of said recog- 
nizance, the same is set out in f ull, as follows : 

"United States of America, District of Nebraska, Omalia Division — ss.: 

"Be itremembered, that on this 25tli day of July, A. D. 1918, before me, Rob- 
ert D. Neely, a United States eomniissioner for the district of Nebraska, 
Omaha division, personally came .Toseph Chenoweth, principal, and W. W. 
Mace, sureties, and jointly and severally acknowledge theinselves to owe the 
United States of America the sum of one thousand and no/100 ($1,000.00) 
dollars, to be levied on their goods and chattels, lands and tenements, if de- 
fault be made in the condition following, to-wit: 

"ïhe condition of this recognizance is such, that if the said Joseph Cheno- 
weth, principal, shall personally appear before the District Court of the United 
States in and for the district aforesaid, on the Ist day of the term to be begun 
and held on the 29th day of .Tuly, 1918, at 10 o'cloclî^ a m., and from time 
to time thereafter to which the case may be continned, and then and there 

answer the charge of having, on or about the day of , A. D. 19 — , 

within said district, in violation of section — — — of the Revised Statutes ot 
the United States unlawfiilly breaking seal on box car with intent to commit 
iarceny, and tlien and there abide the judgnient of the said court, and not 
départ without leave thereof, then this recognizance to be void, otherwise to 
remain in full force and virtue. "Joseph J. Chenoweth. [Seal.] 

"W. W. Mace. [Seal.] 

"Taken and acknowledged before me on the day and year flrst above written. 

"Robert D. Neely, 
"[Seal.] United States Commissioner as Aforesaid. 

"United States of America, District of Nebraska, Omaha Divi.sion— ss.: 

"W. W. Mace, a surety on the annexed recognizance, being duly sworn, de- 
poses and says that he résides at 2511 Jones street, in the city of Omaha, 
in said district, that he is a freeholder in the city of Omaha, that lie is woi+h 
the sum of two thousand and no/100 ($2,000.00) dollars, over and above ail 
his just debts and liabilities in property subject to exécution and sale, and 
that his property consists of an undivided % interest in Palace Horse & 
Auto Uivery Company, located at 2124 Ciiming street. 

"[Aftianfs signature:] W. W. Mace. 
"Sworn to and subscribed before me this 25th day of July, A. D. 1918. 

"Robert D. Neely, 
"[Seal.] United States Commissioner as Aforesaid." 

On the 2 Ist day of September, being the same April, 1918, term 
of the court which was in session at the time the bond was taken, an 
indictment was returned against said Chenoweth, by a grand jury o£ 
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the district of Nebraska, having jurisdiction of the offense, said of- 
fense being the forcible and felonious breaking of a certain car seal 
attached to a railroad car belonging to the Chicago, Rock Island & Pa- 
cific Railroad Company, with intent to commit larceny therein. On the 
22d day of October, 1918, défendant Chenoweth pleaded not guilty to 
said indictment. On the 19th day of December, 1918, it being a new 
term of the District Court of the United States for the District of 
Nebraska, Omaha Division, which commenced on the 23d day of Sep- 
tember, 1918, the case of the United States -of America against said 
Chenoweth was called for trial and défendant in error, Mace, surety 
on the recognizance, was notified to produce the said Chenoweth at 
said time and place for trial. The défendant Chenoweth did not ap- 
pear, and the court ordered the bond of said défendant and his surety, 
Mace, forfeited. The défendant in error, Mace, not paying said bond, 
plaintiff in error, United States of America, brought this action, asking 
judgment against Mace for the sum of $1,000 and interest thereon at 
the rate of 7 per cent, from December 18, 1918, and costs of suit. 

To the complaint and pétition of plaintiff in error, défendant in error, 
Mace, demurred on the ground that the same did not contain facts 
sufficient to constitute a cause of action. The demurrer was sustained 
by the trial court and said cause dismissed. The case is brought to this 
court by writ of error upon the part of plaintiff. The question at issue 
is the construction of the recognizance bond. 

[1, 2] The liability of a surety is always strictly construed. He is 
liable on a bail bond when the case against the principal is called and 
the bond forfeited at the term of court at which the principal is bound 
to appear. When was the principal Chenoweth bound to appear ? 
The bond provided that Chenoweth should personally appear before 
the District Court of the United States in and for the District, etc., on 
the first day of the term to be begun and held on the 29th day of July, 
l9l8, a 10 o'clock a. m., and from time to time thereafter to which 
the case may be continued. There was no term of the District Court 
commencing on the 29th day of July, 1918. At that time the April 
term of the court was in session. The next term of the District Court 
convened some months later. Did the bond require the principal to 
appear at the first day of the next term, or forthwith? Evidently the 
date placed in the bond by the commissioner was a mistake, but that 
does not alter the rights of the parties in this proceeding. This is not 
an action to correct the bond, and the question of a mistake is not in- 
volved. The proposition before us is entirely as to the construction in 
law to be given this bond. 

[3] The courts of the United States hâve uniformly held under the 
fédéral statutes that United States commissioners hâve only such pow- 
ers as to procédure that may be conferred by the state statutes on 
examining magistrates of the state, and that the United States commis- 
sioner can go no further in his procédure than the state examining 
magistrate could do. Section 1014, Revised Statutes of the United 
States (Comp. St. § 1674); Judicial Code, § 291 (Comp. St. § 1268). 
In United States y. Ewing, 140 U. S. 142, 144, 11 Sup. Ct. 743 (3S 
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L. Ed. 388), speaking, of section 1014, Revised Statutes, the court 

says: 

"As this section requires proceedings to be taken 'agreeably to the usual 
mode of process against offenders in such state,' it is proper to look at the 
law of the state in which the services In such case are rendered, to deter- 
Inlne what is necessary and proper to be done, and Inferentlally for what 
services the commissloner is entitled to imyment." 

In United States v. Patterson, 150 U. S. 67, 14 Sup. Ct. 21, 37 
L. Ed. 999, Mr. Justice Brewer, speaking for the court, says : 

"It was held, in the case of U. S. v, Ewing, 140 U. S. 142, that, in view of 
section 1014 of the Revised Statutes, the law of the state in which the serv- 
ices are rendered must be looked at, in order to détermine what is necessary 
in the matter of procédure." 

In United States v. Sauer (D. C.) 73 Fed. 671, the question is dis- 
cussed very fully on pages 673 and 674, and the court concludes, in 
line with the other authorities, as follows : 

"tfjwn careful considération of section 1014 of the Revised Statutes and 
authorities above cited, the foUowing conclusions are derived: (1) Section 1014 
assimilâtes ail the proceedings for holding accused persons to answer be- 
fore a court of the United States to the proceedings had for similar pur- 
poses under the laws of the state where the proceedings take place. (2) The 
term, 'agreeably to the usual mode of process against offenders in such state,' 
as used in the statute, should be so construed as to include ail the régula- 
tions and stepst incident to the proeeeding before the coramissioner from Its 
commencement to its termination, as prescribed by the state laws, so far as 
they may be applicable to the fédéral courts. (3) The authority of the com- 
missloner, therefore, to take bail for the appearance of an accused person to 
further answer the charge before him is existent or nonexistent accordingly 
as it may be conferred upon or denied to examining magistrales by the laws 
of the state in which the proceedings before the commissloner may be pend- 
ing." 

Again, on page 676, the court says : 

"To avoid being misunderstood, it is deemed not inappropriate to hère re- 
peat what has, in effeet, heen already sald, that the statutes Of the state 
should govern commlssioners in the matter of arresting, imprisoning, and ad- 
mitting to bail accused persons, so far as they may be applicable to the fédéral 
courts, but in no case should they be held applicable where the fédéral stat- 
utes hâve pre.scribed a rule upon the same subject." 

In United States v. Keiver (C. C.) 56 Fed. 422, 424, 425, the court 
says : 

"Congress has never undertaken to regulate by statute the process or mode 
of requiring bail In criminal cases, but, as in most matters of légal procédure, 
refers such process to the mode prescribed by the statute of the state where 
the court sits. • • • This statute evidently refers the détails of the pro- 
eeeding to the state statute, and it is by that law that we must détermine their 
regularity and validity." 

See, also, United States v. Insley, 54 Fed. 221, 4 C. C. A. 296. 

[4] This question would appear by the numerous authorities to 
be settled. The United States commissioner then in matters of bail 
being limited to such powers as are conferred by state statute on the 
examining magistrale of the state, what were the powers of the exam- 
ining magistrale, Neely ? Section 382 of the Criminal Code of Nebraska 
fixes thèse powers as to bail, and is as follows : 
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"Provided, If the offense is bailaWe, lie hiay bo ordered réleased upon en- 
tering into a recogni/ance in such form as may be flxed by the magistrate 
with one or more good and suffloient sureties to be approved by hlm, condi- 
tioned that the accused appear forthwith before the District Court, if then 
in session, and if not in session, then on the tlrst day of the next tenu thereof, 
and not to départ * • ♦ without leave. * • * No recognizancc re- 
quiring the accused to appear at the next term of court shall be rendered 
invalid by the fact that the court is in session." 

This statute clearly provides that the commissioner must fix the 
time for the appearance of the accused forthwith if the court is then 
in session, and if not in session then on the first day of the next term. 
The closing words, "No recognizancc requiring the accused to appear 
at the next term of court shall be rendered invalid by the fact that the 
court is in session," clearly applies only where the recognizancc fixes 
the next term as the time when the défendant should appear. It will 
be noted in this bond that the time is not fixed as of the next term. 
But the language is used, "on the first day of the term to be begun and 
held on the 29th day of July, 1918." 

Taking the language of the bond literally, and in the light of section 
382 of the Nebraska Criminal Code herein set forth, the bond can be 
construed in no other way than to require the appearance of the de- 
fendant forthwith at the term of court then in session. If the bond 
does not mean this under the Nebraska statute it has no meaning. It 
is to be observed that this term continued for several months after the 
time of taking this bond, and the défendant Chenoweth was indicted 
at that term. The provision of the bond that, "and from time to time 
thereafter to which the case may be continued, * * * and thett 
and there abide the judgmerit of said court, and not départ without 
leave," refers to the Àpril term of the court. 

In Hesselgrave v. State, 63 Neb. 807, 812, 89 N. W. 295, 297, the 
Nebraska Suprême Court said: 

"To ourniinds, it is a self^proving proposition that the défendant cannot be 
put in default of the conditions of a recognizance that has no life, no vitality. 
He must be called, and his default made to appear, during the life of the 
bond." 

The recognizance in this case is a contract between the govern- 
ment and the surety to produce the défendant Chenoweth at the term 
of court at which the recognizance was taken. The Nebraska statute 
is substantially similar to the Ohio statute. The Suprême Court of 
Ohio has construed the statute of that state along the same theory as 
the Nebraska Suprême Court has construed the Nebraska statute. 
Swank v. State, 3 Ohio St. 429. 

The bond hère under considération called for the appearance of 
Chenoweth at the April term, 1918, of the United States District Court, 
being the term in session at the time the bond was talten. The amended 
pétition filed by the government allèges that Chenoweth was called for 
trial December 19, 1918. This was the September term, 1918, a term 
distinct and separate from the April term. The forfeiture was entered 
at the September term. At that time the bond had no vitality. It 
may be conceded that a mistake was made in the date of the bond, and 
the error is an unfortunate one for the government; but this court 
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must take the bond as ît finds it and construe it according to law. It 
would not be far afield to hold the bond void for uncertainty. The only 
way it can be sustained at ail is to uphold it as a bond applying to the 
term of court then in session, and limiting its life to that term. 

The learned District Court was right in sustaining the demurrer, and 
its judgment is affirmed. 



DAVIS, Director General of Raiiroads, v. SMUTZINGER et al. 

(Circuit Court of AppeaJs, Tliird Circuit. June 27, 1922.) 

No. 2799. 

f. Carriers ©=» 196— Notice to shipper of oonsignee's refusai to accept goods re- 
quired in statement of daim for demurrage. 

In action by carrier against sliipper for a deflcieucy resulting after de- 
ducting price for wliicli carrier sold tlie coal sliipped from the amount 
claimed for freigbt and demurrage, wliere it did not appear in tlie state- 
ment of the claim tliat carrier notifled sliipper of consignee's refusai, as 
re<iuired by the demurrage rules, under the conformity section of the Re- 
vised Statutes (Comp. St. § 1537), in view of Penn.'ivlvania Practice Act 
1915, §§ 5, 20 (P. L. 483; Pa. St. 1920, §§ 17185, 1720O), the statement of 
the claim was insufficient, 

2. Carriers <S=>I 97(7)— Shipper entitled to notice of time and place of saie for 

charges. 

A shipper of goods is entitled to notice of the time when and the 
place where the goods are to be sold to pay carriage and storage charges. 

3. Pleading <®=o8(2)— Stating conclusions of pleader, rather than ultimate facts, 

held insufficient. 

Where the statem^ent of claim, in an action by carrier against shipper 
for deficieney resulting after deductlng price for which carrier sold the 
coal shipiMHi from the amount claimed for freigbt and demurrage, al- 
leged that the coal was refused by consignée and it was necessary for 
carrier to sell it, as shipper, after notice, had failed to give orders, and 
that the selling price was the highest amount which could be obtained at 
public sale after notice, was defectlve, in that it stated the pleader's con- 
clusions, rather than the ultimate facts. 

4. Jury (®=3I (7)— Entering judgment for failure to properly frame issues not 

violation of right to Jury trial. 

The method of requiring parties to frame their issues by proper afH- 
davits, and of entering Judgment in default of proper affldavits, is not 
a violation of the right to jury trial. 

5. Carriers <S=;3i88 — Shipper entitled to rely on gênerai order of Director of Raii- 

roads to sell goods before freight and demurrage charges exceeded their value. 

A shipper was entitled to rely on a railroad selling goods pursuant to a 
gênerai order of the Director of Raiiroads before the freight and de- 
murrage charges equaled or exceeded their value. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by James C. Davis, Director General of Raiiroads, as Agent, 
against Jacob Smutzinger and another, copartners doing business 
under the firm name of the Smutzinger Coal Company. Judgment 
for défendants, and plaintiff brings error. Aflirmed. 

^=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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J. H. Oliver, of Scranton, Pa., and Théo. L. Wilson, of Clarion, 
Pa., for plaimiff in error. 
A. M, Liveright, of Clearfieldj Pa., for défendants in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. In the court below the Director General of Rail- 
roads sued the défendants for freight on ten carloads of coal which 
they had shipped, and which were not accepted by the consignée. The 
freight on the shipment amounted to some $4,400,^ and the coal was 
sold for some $370, and this suit was brought to recover the différ- 
ence, some $4,1 OO. The défendant filed an affidavit of defen*e, rais- 
ing, under the Pennsylvania practice, the question of law as to the 
legality of the disposition of the coal by the sale. The court decided 
the question thus raised, and entered judgment in favor of the de- 
fendants. From this the présent appeal was taken. 

The entire history of the case and the reasons which led the court 
below to make the order complained of , are fully set forth in its first 
opinion on the pleadings as originally filed, and on its reconsideration 
after an amended statement had been filed. We find no error in the 
conclusions reached by the late Judge Orr, and accordingly affirm the 
case on his opinions: 

Opinion sur Question of Law Raiised by Affidavit of Défense. 

[1] This is an «étion of assumpsit. hrouglit by the plaintifC against the dé- 
fendant to recover from the latter the sum of $4,082.5)7, with interest fron» the 
22(1 day of May, 1919, which the plaintiff avers is a Iwilance of freight and de- 
murrage charges upon ten carloads of coal. This balance is arrived at by 
deducting from a gross aggregate of diverse freigiit and démarrage charges 
the gross amount received from the sale by the plaintiff of the ten cars of 
coal at the rate of 50 cents per ton. The question as to the sufflciency of the 
plaintiff's statement ofclaim Is raised by the affidavit of défense in accord- 
ance with the provisions of the Pennsylvania Pi-actice Act of 1915 (P. Tj. -teS ; 
Pa. St. 1020, §1 17181-17204). 

Section 5 of that'act (Pa. St. 1920. § 17185) provides: "Every pleading shall 
contain, and contain only, a statement in a concise and summary form of the 
m.aterial facts on which the party pleading relies for his claim * * * but 
not the évidence, by which they are to be proved, or inferences or conclusions 
of law, and shall be dlvided into paragrai>hs nunibered con.secutively, each 
of which shall ccJntain but one matcrial allégation," etc. 

Section 20 of that act (Pa. St. 1920, § 17200) provides: "The défendant in 
the affidavit of défense may ralse any question of law, without answering the 
avermente of ;faet in the statement of claim; and any question of law, go- 
raised, may be set down for hearing, and disposed of by the court. If in the 
opinion of the court the décision of such question of law disposes of the whole 
or any part of theclalnî, the court may enter judgment for the défendant, or 
make sucli other order as may be just," etc. 

TJnder the œnformity section of the Itevised Statutes (Comp. St. S 1537), 
the provisions of that act, at least in so far as such provisions hâve been 
hereinabove <3uoted, are bindlng upon this court. Before taking up the plain- 
tiff's statement, it is well to note that the défendants hâve set forth in their 
affidavit of défense a number of reasons in support of their objection that 
the statement of claim does not set forth a proper cause of action. It is tin- 
necessary to détail ail of them, because the insufficiency of the plaintiff's stàte- 
njent of claim is the foundation upon which each of them restsi: 

Taking up the statement of claim, we flnd in the first and second paragraphs 
a description of the plaintiff and défendants and the character in Which the 
281 F.— 41 
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former sues, and in wbich the latter arc called upon to rriaUe défense. In the 
third paragraph we flnd the averment that on March 25, 1919, the défendants 
.shipi)ed ten cars of bituminous coal from Hawk Ruu, Pa., consigned to the 
Seaboard By-Product Company, Seaboard^ N. 3., said coal to be, traûsported 
to Secaucus, N. J.,, its destination. It is also averred in that paragraph that 
the coal remained at Secaucus untll varions dates dUring May, 1919. The 
fourth paragraph of the statement contains the averment that the plaintiff 
had flle(i with the Interstate Commerce Commission certain^ tariffs, specifying 
freight and demurrage charges upon shipments of commodities between the 
aforesaid points of origin and destination, as required by the various acts of 
Congress which are referred to. That paragraph also gives the various num- 
bers of the tariffs, and contains the averment that the sam* were posted and 
that copies were kept open for the inspection pf the public, and that copies 
of the said tarîffs are made a part of thé said statement ôf , claim. The fol- 
lowing aï'e the flfth and sixth paragraphs bt the statement: 

"Fifth. Upon arrivai at Seaboard, N. J., the said coal was refused by the 
Seaboard By-Product Corùpany, and it was neéessary for tbe plaintiff to sell 
the same in order to dispose of the property, inasmuch as the défendants after 
notice had failed to glve orders for disposition of the same. This sale took 
place on or about the 22d day of May, A. B. 1919. 

MSixth. The amount of freight and demurrage charges, together with the 
fédéral war tax added, due in accordance with the tariffs aforesaid upon the 
aforesaid cars of coal, is $4,454.03 ; the demurrage being assessed on account of 
the cars béing placed during April, A. D. 1919, and released during May, A. D. 
1919. The character, quantity, and description of said shlpment, and the 
freight and demurrage charges as provided by said tariffs, together with gên- 
erai war tax, and also with the dates of arrivai and disposition of the said 
coal at destination, are shown in détail on statement hereto attached and 
hereby made a part hereof, marked 'Exhlbit E.' " 

The seventh paragraph contains the foUowing averment; "The amount 
realized by the plaintiff from the sale of said coal is .$371.06, being the hlgh- 
est amount which could be obtained at public sale after due notice, The dif- 
férence between the aggregate amount of freight and demurrage charges and 
Ihe amount realized from the sale is $4,082.97." 

It Is plain from the foregoing that the plaintiff proceeded upon the theory 
that the carrier has a lien upon the merchandise for the aggregate of the 
freight and demurrage charges, and that therefore in the instant case the car- 
rier had a right to enforce a lien for the freight and demurrage charge upon 
thetîoal shipped in the past by the défendants, and that to enforce such lien 
he had the right to sell the sub.lect of the lien and apiply theiproceeds of the 
saleto the réduction of the amount of the claim and sue the éonsignor to re- 
cover the balance therefor. 

Assuming, for the purposes of this case, that the carrier had a lien for both 
freight and demurrage, we are satisfied that there were certain conditions pré- 
cèdent to be performed by the carrier, before demurrage would begin to run 
and before a sale of the coal should be had, and therefore a liabllity could be 
imiposed upon the consignor. Referring now to the car demurrage rules at- 
tached to plaintifC's: statement, we flnd it provided in rule 3, section (c) : "On 
cars held for unloading time will be computed from the flrst 7 a. m., after 
placement on public dellvery tracks and after the dày on which notice of ar- 
rivai is sent or given to consignée." If the sidlng referred to in the statement 
of claim, upon which the coal was delivered, was a public dellvery track, then 
under that rule two conditions are required to be perfornied before demur- 
rage should begin to run, to wit, ntot only placement, but that notice of arrivai 
.should be sent or given. 

In rule 4, section (a), it is provided: "Notice shall be sent or given con- 
signée by carrler's agent in writing, or as otherwise agreed to by carrier and 
consignée, within 24 hours after arrivai of cars and bi'lling at destination ; 
such notice to contain point of shlpment, car Initiais and numbers, and the 
contents, and, if transferred in transit, the initiais and number of the original 
car. In case car is not placed on public dellvery track within 24 hours after 
notice of arrivai has been sent or given, a notice of placement shall be sent 
or given to consignea" 
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Again, section (c) of rule 4 provides: "Delivery of cars npon private or In- 
dustrial interchange traelîs, or written notice sent or gïven to consignée of 
readiness to so deliver, will constitute notification thereof to consignée." And 
section (d) of the same rule provides: "In ail cases where notice is required, 
the removal of any part of the contents of a car by the consignée shall be 
eonsidered notice thereof to the consignée." 

The statement of elaim is vpholly sllent as to what, if any notice was given 
to the consignée of the arrivai of the cars, as provided In the demurrage rules. 
Is the statement, Exhibit E, attached to the affldavit of clalm, suffleient there- 
for when it merely gives the time when the cars were placed? Rule 5 relates 
to the placing of cars for unloading, especially with respect to the difflculty 
of the placement. Neither section of said rule is material in the considération 
of this question, except in so far as each provides for vcritten notice to the 
consignée. It is plain, therefore, that there must be some written notice of 
arrivai, or what is équivalent to such notice under the rules, before demur^ 
rage can begin to run. 

Rule 7 is the rule setting forth the demurrage charge. In the parallel 
column with the rule are instructions and explanatlons. We find under the 
latter: "(b) Freight upon which charges hâve acci-ued undér thèse rules shall 
not be removed from railroad premlses until charges thereon hâve been paid. 
When consigner or consignée refuses to pay, agent will hold freight until pay- 
ment is made, and continue to charge until freight is removed, or at bis option 
may send freight to public warehouse or yards, where the same will be held sub- 
ject to storage charges and ail other charges." The foregoing section of instruc- 
tions shows that there must be a refusai of both consignor and consignée to 
pay charges, to authorize the agent to hold freight. It is difflcult to see how 
there can be a refusai to do a thing until there bas been a request that it 
«hould be done. If the consignée refuses to pay, how is the consignor to 
know of such refusai, and bis liability for demurrage, without notice of such 
riiatter? 

[2] Having touched upon the conditions précèdent necessarily to be perform- 
ed, before demurrage charges can be collected, let us consider what other con- 
ditions précèdent siould be performed before a lienor can sell the property 
.subject to the lien, in the absence of spécifie agreement relating to such sale. 
It is plain that the owner of the merchandlse should hâve notice of the time 
and place of sale, in order that he might hâve an opportunity of prptecting bis 
property. There doos not appear in the statement of claim any allégation 
that the défendants were notified of the time and place at which the plaintiff 
Intended to sell the coal to angwer the claims against it. Indeed, there is no 
averment of fact in the statement as to what notice was given to anyone of 
the proposed sale, and the Identity of the purchaser or purchasers is not dis- 
closed. But it is urged that objections to the manner of sale and to the suffl- 
cJency of notice are matters of défense, and are not necessary to be set forth 
In the statement of clainï. In a case of this Uind, where a carrier Is suing for 
freight and demurrage, the carrier must disclose what bas become of the 
merchandise intrusted to him by the shipper, and must set forth the facta 
which show a proper disposition of such merchandise. This the plaintiff bas 
failed to do. 

[3] It is elementary that pleadings must state facts, and not conclusions 
of law merely. As stated in 5 Standard Encyc. of Procédure, 205: "Apleading 
is primarily and essentially a statement of facts, and it is the province of the 
court to draw therefrom such conclusions as may be proper. It foUows, there- 
fore, as an elementary rule of pleading, that allégations of conclusions of law 
are improper and generally are of no avail in stating a cause of action or 
défense." In the work above mentioned, many cases are collected in the notes, 
and many instances of objectionable gênerai allégations are given. Almost 
any encyclopedia of procédure or work on pleading will support the language 
hereinabove quoted. 

Referring now to the flfth paragraph of the statement, we find this ayer- 
ment: "Said coal was refused by the consignée. It was necessary foi? the 
plaintiff to sell the same in order to dispose of the property, inasmuch as the 
.défendants, after, notice, had failed to glve orders." The facts are not set 
forth from whicK can be found a refusai by the consignée to takë. The fàcts 
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are not set ferth as to wh^ i,t was necessary fon the, plaintiff to sell; when 
notice, if any, wa» gireutothe défendants; what was tlie fprm of the notice; 
to what personwas notice given; 

Tarning to the seventhparagraph, we tind tlie sum of $371.06 averred to 
be the. amount realized by the plaintifC from the sale, and to be the highest 
amoTint whieh could be obtained at publie sale after due notice. Was this 
sale held at a proper time? VKas it public, or was the priée inerely such priée as 
could hâve been "obtaiped at a public sale after due notice"? Jf the, sale was 
public, what notice to the public was given, and what notice to the ç'onsignors 
and consignée, if any? Where did the sale taUe place? Exhi|)it. E contains a 
column headed "Reconslgnmeat War Tax." Was tberea, reponsignment to 
some place eonvenlent to the public, before sale? , . ;. , 

I am satisfled that the statement of daim is insufflcient^ for at least two 
substantial reasons: First, that the statement does ;ioi côntain sufficlent 
aKerments of fact showing performance of conditions précèdent to the right 
to assess the demurrage charge : and, second, because with respect to material 
matters the conclusions of the pleader are relied upon rathex than upon aver- 
ments of fact.i The questions of law raised by the aftidavit of défense, in so 
far as- they hâve hee» dealt with in this opinion, must l?e. decided in favor 
of tbe défendants." . , 

Supplemental Opinion pur Question of Law Haised by .Afljdavit of Défense, 

[4] TMs court, on .Tuly 30, 1920. having flled an opinion declding the ques- 
tion of law raised' by the affidàvlt of défense in favor of the défendants, the 
plaihtiff, with a tiew to overcoming the insufficicncy' of the statement of 
claim, flled an amended statement. Thereupon the défendants raised practi- 
callj^ the sàme questions by an additional nflîdaVit of- défense as had been 
raised by their previous original aflidavit of défense filed in answer to plain- 
tîfl'â «riginal statehiCût. In the prlor opinion we hâve already referred to 
the Practice Act of Pennsylvania and asserted its part in the administration 
of the lâw'by thé fédéral courts, in pursuance of the' conformity section of 
the Re\'ise(} Sta tûtes of the United States. It la perhapg vvell to note al6o 
that the method of requiring parties to frame tiieir Issue Tjy means «i proper 
affldavife ànd of énterlng Judgment In defaialt of prêter affidavits is not in 
dferogatîoij of the right of trial by jui-y. Fidelity & Depofeit Co. of Md. v. 
Onited gtates, 187 U. S. 315, 28 Sup. Ct. 120, 4t L. Ed. IW. 

The plaintiff's amended statement of cîaim must bfe deemed insufflcient to 
sustaïi a judgment in his favOr. As was briefly polntetl out in thé. previous 
opinion; an action by a carrier against a consigner tp recover freight and 
demurràèe charges Is an action upon a contract.;' The agreeitient on tlie part 
of Ihè consîgrirrr, who delivers merchandise to the carrier without the prepay- 
meiït 6f the charges, is that he will'pay ail proper charges foi- the carringe 
of the itaetchandise. The agreemejit upon the' part of thé carrier is tliat It 
will safely deliver the merchandise or otherwisé dispose of thé sàmc according 
to law. '' ' . ' , , 

' [5] Iii th'ë casé at bar, the défendants delivWed to thé carrier teri carlpads 
of coal without, at the time, prepaying the tVélght. The Carrier received this 
said cçal, thpreby agi-eeing to deliver it to the consignée, or otherwise dispose 
(ft'.it àccordiïig tô law. Both parties tnust hâye Ijnown what provisions 'of law 
should goverh, where 'the consignée refused to' recelve merchandise. Those 
provisions of law wéré set forth, not only ih the tariffs, but in the gênerai or- 
ders of the plrector General of Railroads arid of Athérs having authority to 
issue orders for the government of railroads and'their employées. The state- 
ment of daim in this case sets out h gênerai order of W. G. McAdoo, then 
Directo:* General of Railroads, No. 34-À. That order provides that carriers 
sub.lett to; fédéral control should "sell at public auctlon' to the highest bidder 
* * *' ' freight wtich has been refused * * * after the same bas been 
on hand. JSO days." 

Tlip, statement of clain» avers that A., il. Smith, Régional Director of Rail- 
roads, IssUéd an amendment to said generitl ordér of which the following is a 
Ijortion: "The provision that shipments shall bé sold after remaining on hand 
sixty'(60) days after notice of arrivai is given consignées is not intended, how^- 
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ever, to necessitate roads holding such commodities, as referred to, in cars 
sixty (60) days, nor until frelglit and demurrage charges may equal or ex- 
ceed the sale value of the shlpments. Carriers hâve flrst lien on freight ship- 
inents for freight and other lawful charges, as provided in tarife publications. 
It follows that such revenues should be protected and should net be dissipated 
through permitting their accrual in amount to exceed the value of the shlp- 
rnents. The alternative is obvions. In some cases It will be found désirable 
for the road to take over the property for its own use and make fair settle- 
ment with the owner. In some cases best interest of ail concemed may 
prompt the sale of shipments by carriers to best possible advantage and for 
siccount of whom it may concern. In other cases it may be necessary to un- 
load the pi-operty in the best available space, even on the ground pending dis- 
position." 

It is apparent from the statement of claim that the plaintifC dld not com- 
ply with the provisions of said gênerai orders. A publie sale of the coal was 
a condition précèdent to the right to recover in this case. The défendants 
had a right to rely upon the gênerai order (even if the défendants had notice 
of the refusai by the consignée of the coal) that the railroad eompany vrould 
not allow the freight and demurrage charges to exceed the value of the ship- 
ment. The plalntlfC says in his statement of claim that he did not flnd the 
name and address of the shipper until April 29th. Even in plaintiff's notifi- 
cation at that time, there was no si)eeific date fixed for receiving orders for 
the disposition of the merchandise. 

Upon the argument of the question as to the sufiiciency of the amended 
.«tatement of claim, plaintitï relied upon the case of l'ennsylvania Railroad 
Co. V Whitney & Kemmerer, 73 Pa. Super. Ot. 588. That case is interesting, 
but not, as plaintifC urged, an authority whijch should move this court to 
décide the question of law in f avor of the t)laintifC. In that case the consigner 
was notifled by the railroad eompany of the refusai by the consignée of coal, 
and in response to such notice the consigner, who was the défendant in the 
case and justly held answerable to the railroad eompany for want of a suffl- 
oient affldavit of défense, promptly notified the railroad eompany that they 
Avould hâve nothing to do with the merchandise. That certainly appears to 
hâve been a complète diselaimer of ownersliip. Nothing like that appears in 
the case at bar. The défendants, at the time, had a right to rely upon the 
presumption that the plaintiff vvould comply with the law and the rules above 
mentioned, and they hâve the right now to insist that, because the plaintiff 
has not porformed the conditions précèdent to his right to maintain this ac- 
tion, which we hâve above pointed out, the statement of claim is insufficient. 

The questions of law raisod by the aflidavit of défense, in so fàr as they 
iiave been dealt with in this opinion, as well as in the opinion filed July 30, 
1S)20, must be decided in favor of the défendants. 



UNITEO STATES, by LEWELLYN, Collector of Internai Revenue, v. MELLON. 

(Circuit Court of Appeals, Third Circuit. June 29, 1022.) 
No. 2831. 

1. Appeal and error ®=3l008(l) — Findings of tact conclusive on wrlt of error. 

The District Court's flndings of fact are conclusive in the Circuit Court 
of Appeals on writ of error. 

2. Internai revenue €==^7— Stock issued fo stockholder on his purchase of other 

stock held not subject to "income" tax. 

Where a corporation, which was using its earnings in extending its 
business and w'as not in a flnancial position to déclare or pay a cash 
dividend, iii order to secure funds with which to pay existing indebtedness 
and to conduct its business, adopted a plan providing for the sale at par 

ê=For other cases see same toplc & K-BY-NUMBER in ail Key-Numbered Digests à Indexe» 
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of an amount ot stock equal to the outstanding stock to exlsting stock- 
holders pro rata, and for the issuance to each purchaser, in addition to 
the Btofk purchased at par, lOO per cent. o£ extra stock, and where large 
sfcockholders, to insure the success of the plan, agreed to take and pay 
for shares declined by other stockholders, the extra stock issued to snch 
a heavy stockholder, who had purchased stock other than bis proiwr- 
ttonate share, on other stockholders' refusai to subscribe therefor, held 
not subject to income tax, since the receipt of such stock did not increase 
his income ; "income" being something coming to a man. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second séries, Income.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by the United States, by C. G. Lewellyn, Collecter of Internai 
Revenue, against William Larimer Mellon. Judgment for défendant 
(279 Fed. 910), and plaintiff brings error. Affirmed. 

Walter Lyon, U. S. Atty., and Warren H. Van Kirk, Sp. Asst. U. 
S. Atty., both of Pittsburgh, Pa., and Cari A. Mapes, Sol. Internai 
Revenue, and Andrew J. Aldridge, both of Washington, D. C, for 
plaintiff in error. 

J. H. Beal and W. A. Seifert, both of Pittsburgh, Pa. (Reed, Smith, 
Shaw & Beal, of Pittsburgh, Pa., of counsel), for défendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, the United 
States brought suit against William Larimer Mellon to recover some 
$70,000 of alleged income tax. Jury was waived and the case tried 
by the judge, who found a verdict for défendant. Thereupon the Unit- 
ed States sued out this writ of error. As the findings by the judge of 
the facts, concerning which indeed there is no dispute, are final and 
cannot be retried hère, it follows that, if such proofs afïorded ground 
from which it could be inferred the $70,000 involved was not income 
received by the défendant, the judgment must stand affirmed. 

{ 1 ] Turning, then, to the findings, we note that the défendant owned 
12,655 shares of the Gulf Oil Corporation, the scope and nature of 
which company's business we avoid hère reciting by référence to the 
various phases of the case of Gulf Oil Corporation v. Lewellyn, as 
found in Judge Orr's opinion in the District Court, 242 Fed. 709; 
to Judge McPherson's opinion in the Circuit Court of Appeaîs, 245 
Fed. 1, 158 C. C. A. 1 ; and to Mr. Justice Holmes' opinion in the Su- 
prême Court, 248_U. S. 71, 39 Sup. Ct. 35, 63 L. Ed. 133. 

While the earnings of the company had been large, the facts found 
show it had never declared, or indeed had been in financial position to 
déclare, a dividend ; that its earnings had been used in extension and 
development; and that it was heavily in debt, its loans being carried 
on the crédit and indorsement of somfe of its large stockholders. At 
the close of the year 1912, its affairs talled for refinancing, as will ap- 
pear from the proofs, which show that on December 31, .1912, the cor- 
poration had outstanding $11,208,200 capital stock. Its indebtedness 
was in round numbers $15,000,000, of which $2,750,000 were in ac- 
counts payable, and $4,750,000 in bills payable. Against this indebted- 



UNITED STATES V. MELLON 647 

(281 F.) 

ness the company had quick assets of $12,500,000 made up of oil, $7,- 
500,000; supplies, $1,250,000; accounts receivable, $2,750,000; and 
cash, some $600,000. The situation at that time is thus summed up by 
the court below : 

"Whlle the coriJoration, through its subsidlariés, had, through the perlod 
of its history, earned a large amount of nioney, thèse earnings were ail put 
back into and were iised in extending, enlarging, and carrying on the business 
of the corporation. They were represented largely by fixed assets, such as 
additions to the oil-producing territory of the corporation, the equipment used 
in the exploration for and the production of crude oil, in stocks of crude oil 
and of manufactured oils, extension of pipe Unes and gathering Unes, tanks 
for the storage of oil. inereased capacity of the retiners of the corporation, 
the purchase of additional vessels for the transportation of oil, and other 
like matters, and therefore, in the opinion of the directors, the said earn- 
ings did not exist in such shape that a dividend thereof payable in cash 
could be made to the stoekbolders. in addition thereto, in the judgment of 
the directors and otlieers of the corporation, the successful carrying on of 
the business of the corporation required a large amount of additional capital." 

As to the necessity for refinancing, that court said ; 

"Whlle the corporation had been prospérons, it was without sufficient 
worklng capital, save as it was able to borrovv money for this purpose, which 
it had been unable to do by reason of the cretlit extended to it through Its 
larger stoekbolders; but, owing to the steadily inereasing business done by 
the corporation, additional capital was required, and in the opinion of its 
officers and directors the corporation was without crédit to obtain such addi- 
tional capital, save as the same was provided by its stoekbolders, and some 
plan of reflnancing was necessary." 

To meet this situation, the following plan was agreed on and carried 
out : The capital stock of $15,000,000 was inereased to $60,000,000, and 
it was determined that out of this increase of stock, which was war- 
ranted by the past earnings of the cotnpany, an amount equal to 100 
per cent, of the then outstanding stock, namely, $11,280,200, was to be 
sold at par for cash, in order to provide the corporation with the funds 
needed to pay existing indebtedness and to conduct its business. To 
induce the stoekbolders to buy this $11,280,200 of stock, every pur- 
chaser was to receive, in addition to the stock which he bought at par, 
100 per cent, of extra stock. It was expected that substantially ail of 
the stoekbolders would purchase their pro rata of stock and would re- 
ceive this additional 100 per cent, of issued stock, but in order to in- 
sure the plan ail of the directors of the company, including W. L. Mel- 
lon, the défendant, who were large stoekbolders, agreed in advance to 
so accept and pay for their proportionate amount of stock, and at the 
same time A. W. Mellon and R. B. Mellon, who were large stoek- 
bolders, who had indorsed the outstanding paper of the company in 
procuring its crédit, agreed that, in case any stoekbolders should dé- 
cline to take their proportionate amount in stock, they would take and 
pay to the corporation par for ail such declined shares. It will be seen 
that by this arrangement the success of the plan was insured in ad- 
vance and any stockholder outside of the persons above named, who 
declined to subscribe for stock, could receive the stock, which he would 
otherwise bave received, in cash. The court found that: 

"Without such understanding and agreenient the said dividend of 100 
per cent, could not and would not hâve been declared." 
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And it further found that: 

"At the time of the déclaration of said dividcnd and tlie payment thereof, tîie 
corporation did uot hâve casli wltli which to pay tlie saine or any substari- 
tial part thereof, aud ail of tlie cash which it did hâve at March 31, 1&13, and 
at April 15, 1913 (with the exception of less than $3,000) was the proceeds 
of the sale of the newly issued stock." 

The net resuit of the transaction was thus found by the court: 

"After the transaction the défendant had two shares to represent the in- 
terest in the same property which prior thereto was represented by one. After 
the transaction, there were twice as many shares of the corporation in tlie 
hands of the stockhohh-rs as there were before. The cori>orate assets had 
not been dimiuished by the transaction. Therefore, for two shares which 
défendant possessed at the close, there was for him the same value as for 
one share represented at the beginning." 

It will thus be seen that the whole transaction was a means, not of 
paying out money to shareholders, for the company had none to pay 
out, but was a means of obtaining from the shareholders the paying in 
of new money which the company needed to meet its existing indebt- 
edness and provide it with proper working capital ; and, so far as any 
cash was paid to stockholders, W. L,. Mellon, the défendant, had bound 
himself by agreement not to receive any, but, on the contrary, to pay 
additional cash into the company, and such payments as were made 
to the smaller stockholders were simply an équitable and fair way of 
allowing those who did not désire to put further money into the com- 
pany to get the value of their stock, not from the corporation itself, 
but through the médium of the underwritten money fumished by T. 
Mellon & Sons, who in efifect took their place and paid the needed 
money into the company. 

[2] From ail of this it is quite évident that ail of the acts of the com- 
pany, whether called issues of stock or déclarations of dividend, were 
in fact and reality a refinancing of the corporation, in which this de- 
fendant and other large stockholders bound themselves to pay, and in 
fact did pay, into the company's treasur}' the additional capital which 
it required. Their position was not that of having an option to take 
stock or to take raoney, but it was an obligation to take stock for which 
they agreed to pay. Thè common understanding of "income" is some- 
thîng coming to a man, and is not aptly described by a transaction 
where he is forced to pay, and does pay, money to a company which 
did not, and was not able to, pay dividends, and which therefore was 
not able to increase his income. 

We are of opinion the court below was justified under the facts in 
finding the défendant received no income from the Gulf Oil Company, 
and was therefore not liable to the government tb pay the alleged in- 
come tax for which this suit was brought. 

The judgment below is therefore affirmed. 

judge WOOLLEY, while if he exercised an independent judgment 
would be for reversai on grounds appearing in this court's opinion 
in Lewellyn v. Gulf Oil Corporation, 245 ped. 1, 156 C. C. A. 1, never- 
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theless, concurs in the conclusion now announced by the court because 
lie considers that he is constrained so to do in virtue of tlie controlling 
eiïect of the décision of the Suprême Court in Gulf Oil Corporation v. 
Lewellyn, 248 U. S. 71, '59 Sup. Ct. 35, 63 L. Ed. 133. 



UNITED STATES v. MEDLAND. 

(Circuit Court of Appeals, Eighth Circuit Juiie 10, 1922.) 

No. .5035. 

1. Public lands <S=5 1 20— Rights acquired under homestead or pre-emption acts by 

fraud will be set aside. 

Where fraud is oonnuitted in securiiig govçrnment land under home- 
stead pre-emption ne ; the riglits .so acquired should be set aside. 

2. Public lands <§=> 120— Fraud, as ground for setting a$ide of rights acquired un- 

der homestead or pre-emption acts, must be provedby olear, convincing, and 
satisfactory évidence. 

Fraud, to constitute ground for setting aside of riglits in government 
land acquired under homestead or pre-emption acts, must be proved by 
clear, convincing, and satisfactory évidence. 

3. Public lands (@=:3l20— Evidence aroiising suspicion as to whether défendant act- 

ed for himself or for others in filing application to enter land as a homestead 
not sufficient for setting aside of patent. 

In an action by the United Btates to set aside a patent issued to de- 
ifendant, who had entered land as a homestead and secured his patent 
, under Kev. St. § 2280 (Comp. St. § 45.30), on the ground that the défendant 
liad been gullty of fraud, in that he did not interid, when hè filed his 
original application, to acquire tlie land for himself, but intended to secure 
it for others, évidence sufficient to arouse suspicion as to vsfhether he was 
acting for himself or others li^ld not sufficient for setting aside qf patent, 
since titles eannot be set aside On mère suspicion; 

4. Public lands <@=^35(3)— Entryman resided on land, though required to tempo- 

rarily leave it at times in order to earn living. 

The mère fact that entryman, who had entered land as a homestead un- 
der Bev. St. § 22S9 (Comp. St. § 4530), temporarily left the land at times 
in order to make his living at work wlilcli took him temporarily from the 
land, did not affect the charaeter of his résidence thereon. 

Appeal from the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Judge. 

. Action by the United States against William J. Medland. Judgment 
for défendant, and the United States appeals. Affirmed. 

James C. Kinsler. U. S. Atty., of Omaha, Neh., and Don W. Stew- 
art, Asst. U. S. Atty., of Lincoln, Neb. 

A. R. Humphre)', of Broken Bow, Neb., for appellee. 

Before LEWIS and KENYOX, Circuit Judges, and JOHNSON, 
District Judge. 

KENYON, Circuit Judge. Parties will be designated as they were 
in the lower court. On the 16th day of June, 1902, défendant, William 
J. Medland, filed in the United States land office at Broken Bow, Neb., 
his application, under sectioti 2289 of the Revised Statutes of the 

^zsFor other cases see same topic & K£Y-Nl!MBER in ail Kcy-Numbered DlgesU & Indexes 
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United States (Comp. St. § 4530), to enter certain land as a Iiome- 
stead. The necessary affidavit, as required by law, was filed, stating 
that said application was made in good f aith, for the purpose of actual 
settlement and cultivation. In June, 1908, défendant made the neces- 
sary proof in the United States land office at Broken Bow, Neb.. to 
secure his patent, and patent was issued to him October 19, 1908, con- 
veying the légal title to, the southwest quarter of section 24, township 
19 north, range 26 west of the sixth principal meridian, Neb., contain- 
ing 160 acres, more or less. October 17, 1914, the United States gov- 
ernment fïled an action in equity against said Medland to cancel 
said patent, on the ground that défendant, William J. Medland, 
had been gtiilty of fraud iiî seeuritig the same, in that he did nôt 
intend, at the time he filed his original application, to acquire the land 
for himself as a homestead, but intended to secure it for others ; that 
he did not carry, eut the requirements of the law, and did. not réside 
upon said land for the requisite period of time. The case was not 
tried until 1921. 

The only question in this case is whether or not the défendant, Med- 
land, was guilty of fraud in the securing of said patent. The purpose 
of the homestead laws of the United States is well understood. It i,s 
to assist poor and worthy people to acquire a part of the public domain. 
in order to hâve a home and earn a livelihood. It was not and is not 
the intention of the government that lands may be acquired merely 
for the purpç>se of spéculation, or to secure, as agent for others, land 
which they might désire., The purpose is well stated in McCaskill Co. 
V. United States, 216 U. S. 504, 510, 30 Sup. Ct. 386, 389 (54 !.. Ed. 
590) : 

"It may be well hère to consider what the law reqùires. It glves the right 
of entry of 160 acres of land as a homestead, upon the condition, however. 
whlch must be éstablished by affidavit, that the 'application is honestly and in 
good falth made for the purpose of actual settlement and cultivation, and 
not for the benefit of any other person'; that applicant wlU honestly en- 
deavor to comply with the requirements of settlement and cultivation, and 
does not àpply to enter the same for the purpose of spéculation. Ttie pur- 
pose of the law, theref ore, is to give a home, and to secure the gif t the ap- 
plicant must show that lie hns made the land a home. Five years of rési- 
dence and cultivation for the term of five years he must show by two crédible 
witnesses." 

In Bohall V. Dilla, 114 U. S. 47, 51, 5 Sup. Ct. 782, 784 (29 L. Ed. 
61), speaking of the pre-emption laws : 

"Those laws are intended for the benefit of persons making a settlement 
upon the public lands, foUowed by résidence and improvement and the érec- 
tion of a dwelling thereon. This implies a résidence, both continuons and 
Personal." 

In United States v. Collett, 159 Fed. 932, 933, 87 C. C. A. 460, 461, 
this circuit, the court says : 

"The statute reqùires résidence and cultivation in good faith for a period of 
flve years by an entry man to en title htm to a patent of a homestead. The 
public land belOngS to the government, and it may Impose such conditions 
upon its aliénation as to it seems best ; and wheu, through f raudulent repré- 
sentations or practices, a patent bas been wrongfuUy secured frora the gov- 
ernment, equity, as long as the title remains iu the patentée, at least, af- 



UNITED STATES V. MEDLAND <>51 

(281 P.) 

fordfi ample redress. TJnlted States v. Bell Téléphone Co., 167 U. S. 224, 23S, 
17 Sup. et. 809, 42 L. Ed. 144." 

[1,2] Were fraud actually committed by any one in securing gov- 
ernmental land under homestead or pré-emption acts, courts should be 
(|uick to set aside any rights derived therefrom; but the évidence oi 
fraud must be clear, convincing, and satisfactory. In Atlantic De- 
laine Co. V. James, 94 U. S. 207, 214 (24 L. Ed. 112), the court says: 

"Caneeling an executed eontract Is an exertion of the most extraordinary 
])c)wer of a court of eijuity. The power ought not to be exerclsed, except in a 
clear case, and never for au alleged fraud, unless Oie fraud be made clearly 
to appear." 

The doctrine is so well stated in Maxwell Land Grant Case, 121 
U. S. 325, 381, 7 Sup. Ct. 1015, 1029 (30 L. Ed. 949), that we set out 
the following: 

"We take the gênerai doctrine to be that, when In a court of equlty it is 
pi'opo.sed to set aside, to annul, or to correct a written instrument for fraud 
or mistake in the exécution of the instrument itself, the testimony on which 
this is done must be clear, unequivocal, and convincing, and that it cannot 
be d6ne upon a bare prépondérance of évidence, which leaves the issue in 
doubt. If the proposition, as thus laid down in the cases cited, is souiid in 
regard to the ordinary contracts of prlvate individuals, how much more 
should it be observed where the attempt is to annul the grants, the patents, 
and other solemn évidences of title emanating from the government of the 
United States under its officiai seal. In this class of cases, the respect du(; 
to a patent, the presumptions that ail the preceding steps required by the law 
had ijeen observed before its issue, the immense importance and necessity of 
the stability of titles dépendent upon thèse officiai instruments, demand that 
the effort to set them aside, to annul them, or to correct mistakes in them, 
should only be successful when the allégations on which tliis is attempted are 
clearly stated and fully sustained by proof. It is not to be admitted that the 
titlos by which so much property in this eountry and so many rights are 
held, purprirting to emanate from the authoritotive action of the officefs of 
the government, and, as in this case, under the seal and signature of the 
Président of the TJnited States himself, sball be détendent ujwn the hazard 
of successful résistance to the viffaims and caprices of every person who 
chooSes to attack them in a court of justice ; but it should be well under- 
stood that only that class of évidence which coraraands respect, and that 
amount of it which produces conviction, shall make such an attempt success- 
ful." 

We turn from thèse statements of the gênerai law, which are, of 
course, familiar and fundamental, to the évidence in this case. Is the 
testimony hère so clear and convincing that there is no doubt as to the 
patent being fraudulently secured? Is fraud in any way established 
by the testimony? Oral testimony was introduced by the government, 
and also the record of the testimony taken at the time défendant made 
bis proof before the Land Department. Herbert Jarmin, a witness 
vuider the homestead proof, testified : 

"I met Mr. Medland in the summer of 190.5, and he was living on his home- 
stead then. I bave always understood that he lived there previous to this 
date." 

Charles Jarmin (page 39 of the transcript of record) testified: 

"Claimaut established actual résidence in the summer of 1003. I lived 
about four miles from him, and was at his homestead." 
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Merritt W. Gamble (page '54 of the transcript o.f record) testified 
that in 1902, and up to 1908, he passed this land f requently. He says : 

"On those trips by his homestead, I would go betweeu the well anU the 
house, probably withlu 25 . yards ofthe house. If I rememher right, there 
was a small sotl house flrst built oh there, but I, oouldn't say wlien that was. 
I don't think that was before the homestead éntry was inade." 

Défendant himself testifies (page 42 of the transcript of record) : 

"I estabfished actual résidence on the hiud iu Jluvch, 1903. I buUt a sod 
house, and completed it Mareh 10, 1903." 

[3, 4] Later, under the undisputed évidence, a frame house was 
built. The record does not clearly disclose just when this house was 
constructed. Medland's testimony was that it was about Sy^) years 
before the time he ^proved up and secured his patent. The statements 
of thèse witnesses were made at the time the proof was taken to se- 
cure the patent. Some contrary évidence was iiitroduçed on the trial. 
The, évidence given at the time of the issuance of the patent is of 
greater weight than the évidence of those who testified many years 
thereafter. We are satisfied that the évidence taken before the. trial 
court fails to show, in any clear and convincing manner whatever, any 
fraud upon the part of défendant, Medland. There is enough in the 
record to arouse suspicion as to whether Medland was acting for Tier- 
neys or for himself. Titles cannot be set aside on mère suspicion. 
There is substantial évidence to show his résidence for the required 
period of time. It must be borne in mind that he was a bachelor, and 
was working at times along lines which took hini temporarily away 
from the place. That does not destroy the character of résidence. At- 
tention is called to the case in this court of United States v. Howard, 
247 Fed. 455, 159 C. C. A. 509, in which a patent to Howard was set 
aside in a suit by the government. The case is decidedly différent from 
the case at bar; the court there saying (247 Fed. 457, 159 C. C. A. 
511): 

"Manifestly the facts in this case show that the défendant did not makc 
this land his home at any time prior to making final proofs, and further show 
that he obtained the patent to the land by fraud, as charged in the biU." 

We think the facts hère show that, while défendant was away from 
the premises a good deal, he was a poor man, and had to work away 
from the land in order to make his living. That fact in itself is no in- 
dication whatever of fraud, and should not weigh against him. The 
évidence to contest his right does not go beyond the realm of suspicion. 
No fraud has been shown. 

The décision of the trial court is correct, and the same is affirmed. 
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GAUNrr V. ALABAMA BOUND OIL & GAS CO-, Inc., et al. 
ALABAMA BOUND OIL &. GAS CO., Inc., v. GAUNT. 

(Circuit Court o£ Appéals, Eighth Circuit. May 30, 1922.) 

Nos. 5893, 5897. 

). Tender <@=>(5(6)— Of check good uniess objection is made. 

A tender by check on a bank \A'here the drawer had funds, and wbieh 
would bave been paid if presented, is good, uniess timely objection was 
made to the œanner of payment. 

2. Landiord and tenant €==>! 12(1)— Waiver of objection ta payment of rent by 

checlc, 

Where a lessee sent the lessor a check In payment of rent some time 
before it was due, rétention of the check by lessor, without presentlng 
it for payment, oc making objection to lessee until long after the rent was 
due, helà a waiver of any objection to the form of payment. 

3. IVlines and minerais <@=>78(l )— Time of payment of rent till drilling begun un- 

der oil lease held not extended by partition suit; "suit affecting property." 

Under a provision of an oil lease requirlng payment of cash rent until 
drilling was begun, that "if suit be instituted affecting aboye-described 
premises" the time for beginning of a well or for payments of rental 
should be extended until final tormination thereof, a partition suit in- 
stituted after the death of the lessor held one "affecting the property." 

4. Words and phrases— "Affecting" deflned. 

The usual meanlng of the word "affect" or "affecting," as referred to 
an object, is to act upon, operate upon, or concem such object. 

[Ed. Note. — For otber définitions, see Words and Phrases, Affecting.] 

5. Mines and minerais ^=378(1)— Time for drilling or payment of rents under 

oil lease extended as long as litigation affecting property continued. 

Under a 'provision of an oil lease for a term of three years that the in- 
stitution of a suit affecting the property should extend the time for 
drilling or payments of rental frora the date of flling suit until its final 
termination, such a suit operated to extend the term of the lease by 
such length of time as the litigation continued. 

Appeals from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Suit in equity by the Alabama Bound Oil & Gas Company, Inc. 
and others against L,. D. Gaunt. Decree for complainant, from which 
boih parties appeal. Affirmed. 

John Embry; of Oklahoma City, Okl., and Andrew W. Little, of 
Cushing, Okl. (Kmbry, Johnson & Kidd, of Oklahoma City, Okl., on 
the brief), for appellant in No. 5893 and appellee in No. 5897. 

Everett C. Mead and Robert R. Burns, both of Tulsa, Okl. (George 
T. Brovvn, of Tulsa, Okl., on the brief), for appellees in No. 5893 and 
appellant in No. 5897. 

Before STONE, Circuit Judge, and TRiEBER and MUNGER. 
District Judges. 

MUNGER, District Judge. This is an appeal from a decree con- 
firming the validity of an oil and gas lease and enjoining the appellant 
from interfering with opérations under the terms of the lease. The 
lease had been executed by Ida Ropers, as owner of a tract of land 

<S=»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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in Payne county, Okl., to C. B. Shaffer, as lessee, and was duly re- 
corded. Ey a sériés of assi^Tments the léâèée's iiïteFeâl5''Wâs conveyed 
to a corporation called the Alabama BoundiGil & Oas: Company, here- 
after called the appellee. Ida Ropers died after thç exécution of the 
lease, and as the resuit of a partition suit betwéen herheïrs the land 
was sold to appellant. Thè term of the lease was for three years 
from February 27, .1917, and as much'longer thereafter.as oil or gas 
was found in paying quantifies. The lessee covenanted to begin a 
wèll on the land on February 27, 1917 or thereafter to pay the lessor 
a yearly rental of $100 payable quarterly in advance,''ùntil the well 
waS cofhmenced; the lease to contiriiie for the terni if suâh paytnents 
were made, but to terminate if the payments were, not made: A fur- 
ther covenant of the lease reads as foUows: 

"It is further agreed that If suit be instltuted affeëting above described 
premises, or adverse to the interests of the lessee h'ereuiider, that thereupDU 
the tifii« for elther the commencement or completiott of a well, or for the 
payments of rental hereunder shall be extended from date of flling of such 
suit until final termlnation thereof, and the rentala or ■ obligations accruinjf 
durlng said Utlgation shall not be chargeable against lessee." 

The appellant claimed that there was a defaùlt in the payment of 
the rental for the period of the lease beginning February 27, 1919, 
and when the appellee on November 15 following attémpted to iirill 
a well on thç land,,he threatened violence in case of continuance of 
the effort and served a notice on appellee that the term was at an end 
3,n4 a, warningf to. stay ofif of the land. This suit was .then instituted, 
and a temporary injunction was given to ap peljee- against. the appef- 
lant's interférence. Under its protection appellee continued drilling 
opérations ând brôught in a 75-barrel well on August 24, 1920. The 
appellant claims that appellee failed to show that it wàs the ownér of 
the lease, because of some errors in -récitals in some of the. assign- 
ments ; but the descriptions of the lease conveyed were otherwise suffi- 
ciently identihed in the assignmentsto sustàin the portion of thfe de- 
cree granting reformation and the findihg of title to the lease in ap- 
pellee. . ' 

[1] The appellant claims that the term of the lease had corne to 
an end because of nonpayment of rent by the lessee fôli' the period be- 
ginning February 27, 1919.. The lessee on }ànuary 11; 1919, mailed 
a letter to Ida Ropers, the original lessor, inclosing a check for -the 
amount of the rental for the ensuing year. This letter and the check 
were retùrned to the lessee, with the information that Mrs. Ropers 
was dead and that the land had been sold to the appellant. The lessee 
then wrote to appellant, stating the fact of the sending of the check 
to Ida Ropers and of its return, and offering tp serid a cheçk to ap- 
pellant, if lie was the owner of the land. Appellant answered that he 
had bought the land without knowledge of the lease, and asked for a 
copy of it and of the date of its recbrding, and offered to advise the 
lésséé whére a deposit of the rental nioney could be' niade, if he found 
S'Yalid lease was in force. The lessee replied, giving 'détails about the 
lease and of its record, and inclosed a form of' bank check in payment 
of the rental for tjie year. The check was dated February 12, 1919, 



GAUNT V. ALABAMA BOUND OÏL .& GAS CO, b55 

(281 F.) 

was drawn on a bank at Tulsa, 0kl., was macle payable to appellant, 
stated that it was in payment of the advance rental, and was signed by 

the lessee as foUows : "Ramona Oil & Gas Co., by ." There 

was évidence admitted showing that the lessee had sufficient funds in 
the bank to meet this check, that the bank would hâve paid the check 
if it had been preseiited , in the condition that it was, and that, if the 
check had béen returned to the lessee, it would hâve been signed by 
its proper officer. The appellant made no acknowledgment of the 
îetter or receipt of the check, but he retained the check in iiis posses- 
sion, without making ariy endeavor to collect it, and without making 
complaint of its form, until the following November. Thés appellant 
asserts that the check in the form in which it was sent was not a suffi- 
cient tender of the amount due for rental. The bank on which this 
check was drawn was willing to pay, and had the légal right to pay, 
this check in the form in which it was drawn. No written order was 
necessary to authorize the bank to make payment from the funds of 
the lessee, provided the depositor had made an order for the payment 
that the bank was willing to honor. Watts v. Christie, 11 Breav. 546, 
552; McEwen v. Davis, 39 Ind. 109, 111; Ellis v. First Nat. Bank, 
22 R. I. 565, 572, 48 Atl. 936; Rice v. Bank of Camas Prairie, 5 
Idaho, 39, 43, 47 Pac. 856; Nefif v. Greene County Nat. Bank, 89 Mo. 
581, 585, 1 S. W. 747; First Nat. Bank v. Hall, 119 Ala. 64, 68, 24 
South. 526; Whitsett v. Peoples Nat. Bank, 138 Mo. App. 81, 91, 119 
S. W. 999; 1 Morse on Banks and Banking (5th Ed.) § 313. 

[2] It is ordinarily required of one to whom payment is offered in 
the form of a check that he make his objection at the time to the offer 
of a check, instead of an ofifer of payment in money. Gunby v. In- 
gram, 57 Wash. 97, 101, 106 Pac. 495, 36 L. R. A. (N. S.) 232; Shay 
V. Callanan, 124 lowa, 370, 374, 100 N. W. 55; Schaeffer v. Coldren, 
237 Pa. 77, 84, 85 Atl. 98, Ann. Cas. 1914B, 175 ; Moore v. Twin City 
Ice & Cold Storage Co., 92 Wash. 608, 613, 159 Pac. 779, Ann. Cas. 
1918D, 540; Williston on Contracts, § 1819. Payment by check or 
similar bank paper has become so generally recognized as acceptable 
in business transactions that the omission to make objection to the 
form of payment is regarded as a waiver of the right to demand pay- 
ment in money. This is especially true where the offerer could readily 
obtain the money and tender it in time, if the person receiving the 
check had made objection at the time. A court of equity cannot look 
with favor upon a claim of the termination of this lease in view of the 
action of the appellant in receiving this check without making any ob- 
jection to its form, and in retaining it, without making any effort to 
ascertain if it would be paid on présentation, and in refusing to give 
notice to the lessee of any objection before the date when the rental 
was due, as such conduct amounted to an apparent àcquiescence in 
the form of payment and a waiver of any objection td it. 1 Pom. Eq. 
Jur. §§ 451, 454; Edwards v. lola Gas Co., 65 Kan. 362, 367, 69 Pac. 
.350; Lynch v. Versailles Fuel Gas Co., 165 Pa. 518, 521, 30 Atl. 984. 

[3, 4] Was the, lease in force at the time oil was found iii the well 
on August 24, ,1920? The lease was for threeyears from February 
27, 1917, and as much longer thereafter as oil and gasiwere found 
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in payiiig quantities ; but by the provisions which hâve been quoted 
the institution of a suit affecting the land or adverse to the interests 
of the lessee deferred the time for either the commencement or com- 
pletion ôfa well until the final termination of the suit. The suit in 
partition was begun in the state court of Oklahoma by five of the heirs 
of Ida Ropers against another heir, a minor, and sought a division of 
thé land into parcels among the heirs or a sale of it and à division of 
the proceeds. The summons was issued on April 30, 1918. The de- 
cree fouiid partition of the land unpracticable, and dirècted a sale at 
Av^hiCh appellant became the purchaser, iand the sale was confirmed by 
the court 'oh September 9, 1918. Appellant urges that this suit was 
iibt' of a nature to extend the term of the lease, because;the words cî 
the lease, a suit "afïecting the above-described preinises," refer to a 
suit ^hîch would haizard or injuriously afïect the lessee's title. There 
are some instances in which the word "affect" mày bfe given this re- 
stricted meaning; but the usual meaning of the word "aflfect" or "af- 
fecting," as referred to an object, is to act upon, opérate upon, or con- 
cern such object, and suits of the nature of partition act ùpon the land 
. and the title of the parties thereto. Nichols v. Voorhis, 74 N. Y. 28, 
29'; Knsworth V. Holly, 33 Mo. 370, 372; Munger v. Crowe> 219 111. 
12, 15, 76:N. E. 50; Swigart v. Commissioners of li^hways, 277 111. 
281, 284, 115 N. E. 378; 2 Cor. Jur. 311. Webster's New Interna- 
tional Dictionâry defines the word "afifect" as to lay hold on; to act 
upon; to- produce an effect upon; and gives, as syrionymous, to op- 
eràte, àct on,'concern. 

• [5] Another contention of appellant is that any^ extension of time 
gi-anted by'the lease because of such a suit excused the duty of drill- 
ing for oil or gas bnly while the suit was periding and didnot ex- 
tend the time for such opérations after February 27, 1920. 'Under 
this construction of the lease, if an action in ejectment hazarding the 
title of thé îesseé had been begun the day after the lease had gone in- 
to eflféct ând had continued for three years, there would bave been 
no extension of the time in which to drill for oil and gas. The pur- 
pose of the contingent extension of time was'to enable the lessee to 
prôsecùte drilling opérations on land unaffected by litigation and to 
grânt an extension of the three-year tenancy by such a period as that 
litigation Continued. The actions of the appellant in interfering with 
the appelleC's attempts to drill wells upon the land were of such a 
nature as alsojustified appellee in desisting from further effort of that 
kind urttil the time it received the protection of an injunction in this 
case (Halla^v. Rogers, 176 Fed. 709, 714, 100 C. C. A. 263, 34 L. R. 
A. [N. S.] 120; 13 Cor. Jur. 647), and appellant concèdes that this 
period Of delay is not chargeable against appellee. The time from the 
issuânceof: the summons in the partition suit until the confirmation 
of the sale added to this time during which appellee refrained from 
eritry orT the land because of appellant's warnings carry the period for 
complétion of a producing well to October 11, 1920, and, as the well 
was piroduciftg on August 24th, the provisions of the lease continued 
theterrn of the lessee while oil or gas continued to be produced in pay- 
ing quantities. 
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The concliisrons announced render it unnecessary to consider other 
questions argped land lead to un affirmance of thedecree. After the 
decree was entered, the , court appointed a receiver for the proceeds 
of the oïl or gas 'received tri; the crédit of the appellee pending this 
appeal. l^he appellee âppéaled fi-om this supplemental decree. The 
assignment of error reliea ùppn is that the court acted without receiv- 
ing évidence in support oï SQ:ne o^f the allégations in the application 
for the appointmeiTt of the receiver; The answer to the application 
made no. déniai of thèse allégations, and hence they were confessed 
under the ! provisions oféquity rule 30 (201 Fed. v, 118 C. C. A. v), 
afid needed no proof . While the appoimfment of the receiver pending 
the appeal was a proper. exercise of the d.iscretion of the court for the 
protectibtl of the appellee in case of a reversai by this court; yet the 
r«çeiyer,never,has qualified, because the order of the court provided 
that. ùpon tbe ieijitefeutiQn, q^ .a bond „f or .$25,000 by the appelléej "the 
receiver wàs notto act, and the a]3pellee exécuted such bond. The or- 
der appointirîg 'the receiver has therefore now become rnoot, and the 
cross-appeal wUJ[,be dismiss'ed. '.' , 

The decree,4T^i(NiQ. .7893, the principal case, witl be affirmed, 
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li Courts <S=^405(5)--Where jurisiiiction of District Court denieci, appeal shçuld 
'. be to Suprême Court, ,; , , 

Whei-c tlie jnriBclit^tioii of a District Court is in issue, and is decicted in 
favor of défendant, plaintiff should appeal diroctly to the Suprême Court. 
î.'Courts è==405(5)— Whéte , jurisdiction of District Court sustained. appeal 
should be to Circuit Court of Appoals. 

Wlierc tlici, question, of .iurisi]i<'tion is in issue, and tlie jui^isdiction is 
f..,n-<-,, :,,^,i. f,j,(^ f]|p]i iiuljjment is rendered for defeiidant on the merits, 
plaintiff, Having maintained jurisdietion, must apptal to the Circuit Court 
ui .i-iipeais, ana theu it the <niestion of jurisdietion arises, it may be'cer- 
tlficd to the Suprême Court. 

3, Courts <©=>!— Habeas corpus !S=545(I)— Under fédéral statute, fliing of peti- 
• tion gives District Court jurisdietion to grant; "jurisdietion." 

Under Key. St.'§ 755 (Comp. St. § 1283), aiithorizing a District .ludge 
''-■ to award a wrlt of habeas corpus, unless it appears froui the pétition that 
petitioner -is.nc^t entitled to it, the tillng of a pétition gives the court 
.iurisdiction, as "jurisdietion" is the power to décide either rightly or 
wrongly and is not confined to cases whëre the particular facts authorize 
the reqùéstéd relief. 

[Éd. Note.— For other defitiitions, see Words and Phrases, First and 
Second Séries, Jurisdietion.] 

4. Judgment <@=37I7— Judgmentof court with jurisdietion conclusive on ail issues 

within cdurt's authoirity, uniess reversed or impeached for fraud. 

Jurisdietion empowers the court to détermine every issue within the 
scope of its authority aceordlng to its own view of the law, the pleading.s 
and. the ey'tdenbe, and «very judgment so rendered Is concluaive on the 
parties, unK^ss reversed' or impeached for fraud. 

^Èsst'ôr other cake» Béesame topic & KEY-NUMBER lu ail Key-Numberçd Dlgests & Indexes 
281 F.— 42 
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3. Habeas corpus <|=>45( 2)— Fédéral court will not discharge state prIso'nM- be- 
for» trial in state court. 

On Ijabeas corpus proceedlng the fédéral courts will not discharge, ex- 
cept in that small clàss of exeeptlonâl eases of pecullar urgency, 6f 
whlch this Is not one, before trial in the ptate court, a state i>risoner 
claiming that he waa to be placed twice inieopardy and deprived of hls 
promised immunity, contrary to tlie fédéral Constitution, aS thèse clainis 
could be ,f ully considered în the state triali atld, if they are not sustained 
error could then be btought to thé' United States Suprême Court, 

6. Courts <S=s9508(l)— Pederal court, iil aid of its Jurisdictlon, aiitttorized to re- 

strain state court action. 

Where a fédéral court acts in aid of its own jurisdictibn, it may re- 
etrain ail proeeedlngs in a state court wliich hâve the effect of defeatiflg 
or impàiring Its jurisdictlçn, ndtwifhstanding Rev. St ■ I T2d (Judîcial 
Code, § 265 [Comp. St § 1242]), providlng. that writs of injunctlon shall 
not be granted by a fédéral court to stay' procee<iings iin a st^te court, 
i -exeept in bankriiptcy procçedings. ,• ■ - 

7. Courts 'S=>508(;7)-'Pending appeal, proper fer Cii'cuit Court 'of Appeals to 

restraJn State court proceedlng, until decisioii' oh appîéaf-ilecided. 

On motion pending relàtor's appeal, it was proper fôf the Circuit Court 
of Appeals to make a restraining oîder preserving .«xiatlng conditions un- 
til it could hear and décide whether it has, an(i the- court below had, 
jurisdiction, in view of Rev. St. § 766, as amended (Cojnp.'St. § 1292), ptc*- 
viding that pending an àppeal to the Circuit Court 6*" Appeals in a habeas 
corpus proceedlng, any proceedlng against relator in the state court for 
the sarae matter shall be void. 

Appeal from the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

Habeas corpus by United States, on the relation ofMikeiWeisman, 
against Earle Brown, Sheriff of Hennepin County, Minn. From an 
order discharging the writ, relator appeals. Défendant tnoves to dis- 
miss the appeal and to vacate the resti-aining order. Motions to dis- 
miss the appeal and to vacate restraining order denied. Order dis- 
charging writ affirmed. 

P. W. Booth, of Minneapolis, Minn. (E. S. Cary, of Minneapolis, 
Minn., on the brief), for appellant. 

Floyd B. Oison, of Minneapolis, Minn., for appellee. 

Before SANBORN, STONE, and LEWIS, Circuit Judges. 

SANBORN, Circuit Judge. This case présents an appeal from an 
order of discharge of a writ of habeas corpus, issued on the pétition 
of Mr. Weisman, a motion by the appellee, Earle Brown, the sheriff of 
Hennepin county, to dismiss the appeal on the ground that this court 
has no jurisdiction to entertain or hear it, and a motion to vacate an 
order made by this court while the appeal was pending, which re- 
strained, under section 766 of the Revised Statutes ^s amended (sec- 
tion 1292, Comp. St.), the county attorney of Hennepin county and the 
sheriff and the clerk of the district court of Dakota county, Minn., 
from taking further action or proceedingsin the case of State of Min- 
nesota, v. Weisman, wherein he vi/âS chârged by an indictment with 
keeping a house of ill fameoh February 24, 1919, in Minheapolis, 
Minn. On February 23, 1921, Mr. Weisman filed An the District Court 
below and presented to the judge of that court his pétition for a writ 

<S=>Por other caées Beésame topic & KEY-NUMBBIE lu ail Key-Nunaberecl Dlgests & Indexes 
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of habeas éoipus to reHeve him froni the restraint of his liberty, as he 
claimed, in violation ofthe Constitution of the United States, by his 
indictment for keeping a house of ill famé on the 24th day of Febru- 
ary, 1919, and the pressing, ofthat ease to ti-ial, in thathe^was thereby 
put twice in jeopardy for the same offense, and was being prosecuted 
in violation of a promise of immunity f rom such prosecution made with 
him by authorized officersi of the state, in considération of disclosures 
and testimony which he was persuaded to give by the officers of the 
State before -the grand jury regarding the commission of certain 
crimes, in reliance upon such promise of immunity. There are many 
other allégations and claims set forth in the pétition, but it is unnecesr 
sary to a détermination of the questions in this court to state or con- 
sider them. ' 

Upon the pétition. of Mr. Weisman, the relator, the judge below is- 
sued a writ of habeas corpus to Mr. Brown, the sheriff of Hennepin 
county, returnable on February 26, 1921. On that day the sheriff 
appeared by his attorney for the sole purpose of moving for the dis- 
missal of the writ, upon the ground that the court was without juris- 
diction-to issue or hear the same, because the relator was not in the 
custody of the sheriff, but had been admitted to bail in a criminal 
case in the district court of Hennepin county, and was ,at large at the 
time of the issue of the writ of habeas corpus. The court held that the 
point was'wèll takenj but that, as it appeared that Weisman could at 
any time be. surf enderedto the :sheriff, he passed this objection with- 
out préjudice]; The sheriff filed a return. to the writ to the effect that 
Weismafi wàé not in his cuStody or cantrol when the writ was isSued 
orthereafter, and after argument the judgé ordered : 

"That said -writ of habeas Corpus be dischargea, for the reason that in the 
opinion of the court no spécial euiergency or légal questlon.was inyolved la 
said application and retwn tUat could not be preseuted and determined in 
the Hennepin coûpty district court upon the trial of the case in that court, 
anfl that noné of the. fédéral crinstitutional questions wore presented upon' said 
hearing tha't cotlM not be detertnlned by said IMstrict Court, or in the due 
course, of the sajfl trial by thé Unitedi States Suprême Court upon appeal or 
writ of çrrpr." 

[1,' 2] Tn support of th"è? rtitttion to dismiss the appeal from the order 
dftcharging the- writ, coUnsel for the sheriff earnestly contends that, 
as 'this appeal involves the jurisdiction'of the court below ând a qùesr- 
tibri df the 'violation of the Constitution of the United States, and as 
cases ihvolvîng thèse questions are appealable to the Suprême Court 
(section 238, Judîcial Code [Comp. St. § 1215]), that court alone had 
jurisdictioh of the appeal n'ouï the order discharging this writ, and 
consequently this court is withoutjurisdiction thereof. But the well- 
séttled rule upoti this subject is that, if 'the jurisdiction of the Dis- 
trict Court is iil' issue ahd decided in favor of the défendant, as tbat 
disposes of the; case, thé'piaintiff should hâve the question certified 
and' t'ake his appeal or writ of error directly to the Suprême Court; 
that if the q-uestion of jurisdiction is in issue, and the jurisdiction 
sustained, and then judgment Of decree is rendered in favor of the 
défendant on the merits,' the plaintiff, who bas maintained the juris- 
diction, must appeal tothèCirciiit Court of Appeals, where, if the 
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(jùestioilof juridiction arises, the Circuit' Cotift oi. Appeals may. cér- 
tify it. United Statesv. Tahn, 155 U.-Si 109, 114, 1;5 Strp/ Ctl 39, 39 
L-Ed. 87. .■... . • ■ : , ■. ■ :>:' 

In the- case' atïifear the jurisdictioh ai the court below: waï; ihôt de- 
cided in fg.vot! of thé défendant, but the iurisdiction of that court 
was sustained, and the décision and order were rendered in favor of 
the défendant on the merits of the case.. Therefore the case falls iri 
the second class of cases specifled by the rule cited, and this court has 
jurisdiction of the appeal, and the motion to' dismiss it must be^ denied. 

[3J Nor was the court below in:error,in its conclusion that it had 
jurisdiction of the proceeding for the writ. There is a fundamental 
distinction between the facts essentiel to the iurisdiction of the dis- 
trict court over the subject-matter and the parties, and the facts in- 
dispensable to tntitle the petitîoner to bave thé courb exercise its ^juris- 
diction to graiit thé relief he seeksv In a civil action' a complaint which 
fails to State facts sufficient to warrant the exercise, of its jurisdiction 
in favor of the plaintiff and the service of a summons to answer it 
brings the case and party within the jurisdiction of the court' to hear 
and «décide: (1) Whether or not it has jurisdiction of the subject- 
matter and the: parties ; and (2) whether or not the facts presented by 
the |>leadings snd évidence, if any, entitle either of the parties: to the 
relief: they respectively seek. ■ > "\ ' ■ • ' 

The acts of Congress grantpd to the District Judge below the powi 
er and imposed upon him the duty, upon the présentation of the pe-; 
tition of the relator for the writ of hahéas corpus for the pttrpose of 
an inquiry into the cause of the allç^ed restràitit of his liberty, to 
"forthwith award a writ of habeas cdrpus, utiless it iippears' from the 
pétition itself that the party is not entitled thereto." Revised Stat- 
utes, § 755 (Gomp. St; § 1283). The filing of the pétition, therefore; 
without more, granted to the District' Judge, the ppwer and imposed 
upon him the duty: (1) To décide wftethèr or nojt it appeare^ thece- 
from that the petitioner was not entitled to the writ, *nd if he decid- 
ed either correctly or erronéouàly, fôt* jurisdiction is the powerto dé- 
cide wrongly as well as rightly, that it did not appear frofh' the péti- 
tion that the relator was not entitled to the writ; (2) to issue the writ 
and to hear and décide every issue of law and fact conditioning bis 
ultimate adjudication as they should àrise in the progress of the case. 

[4] Jurisdiction is not confined to casesl in which the particular 
facts constitute a : good cause of action, or authorize, or require the 
court to exercise its jurisdiction to grant relief. It includes every 
issue, the issue of jurisdiction as well as the issues on the merits with- 
in the scope of the gênerai powervested in the court by the law of its 
organization to deal with the abstract qiuestion involved. It empow- 
ersthe court to détermine every issue within the scope of its authority 
according to its own view of the lavv, the pleadings a^id evideiice, if 
any, and every judginent and décision so rpndered is final and cop- 
ciusive upon the parties to it, ualess réVersed by writ of error prapr 
peal or impeached for fraud. In.re Birst National Bank, 152 Fed. 
64, 69, 81 C. C. A. 260, 11 Ann. Cas. 3.55 ; In re Plymouth Cord Co., 
135 Fed. 1000, 1004, 68 C. C; A. 434 ; . Eoltzî v. St. Louis & Sar\ Fran-, 
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tisco Railro'ad Co., 60 Fed. 316, 318, 8 C. C. A. 635, and cases tljere 
cited. 

[5] The question whether or not the relater was restrained pf his 
liberty by the sheriff, or was eut on bail and not within the custody 
of the sheriff, did not condition the jurisdiction of the District Court 
tinder the proceeding for the writ, because that jurisdiction attached 
when the pétition was presented to the j'udge. It did condition the 
rehef he should grant, and hence the merits of the case. This is also 
true of the question, the décision of which dismissed the writ, the 
question whether or not the facts disclosed by the pleadings and the 
affidavit presented on behalf of the sheriff brought the case in hand 
into that small class of exceptional, cases of peculiar urgency, in which 
a petitioner is restrained of his liberty by officiais of a state under an 
indictment for or a conviction of the commission of a crime. That 
question did not condition the jurisdiction of the District Court, but 
the extent of the relief it should grant and the manner of its exercise 
of its jurisdiction, and a careful considération of the facts disclosed 
by the pétition for the writ, the return of the sheriff, the a<fidavit, and 
the arguments and briefs of counsel, hâve left no doubt that this case 
was not one of those exceptional cases in which it was the duty of the 
court to discharge the petitioner, but that it was one of those cases 
in which the claims of the petitioner that he was or was to be placed 
twice in jeopardy and deprived of his promised immunity from prose- 
cution and testifying in violation of the Constitution of the United 
States, if thèse claims were well founded, could be perfectly protect- 
ed and enforced by the présentation of them to the state court at the 
trial of the case under the indictment, and, in case those claims were 
not sustained, by a writ of error to the Suprême Court of the United 
States. Urquhart, Sheriff v. Brown, 205 U. S. 179, 181, 182, 27 Sup. 
Ct. 459, 51 L. Ed. 760; Baker v. Grice, 169 U. S. 284, 290, 18 Sup. 
Ct. 323, 42 L. Ed. 748; Ex parte Shears (D. C.) 265 Fed. 960. 

The resuit is that the District Court below acquired jurisdiction of 
the pétition and proceeding for the writ of habeas corpus. It right- 
fully discharged that writ, because the case presented by the plead- 
ings and proof clearly required it to refrain from interfering with 
the threatened trial of the petitioner by the state court under an in- 
dictment for the commission of a crime against the state, under which 
the state court had acquired jurisdiction of him and of the charge 
against him before the pétition in this court was filed. This court 
bas jurisdiction of the appeal, the motion to dismiss it must be de- 
nied, and the order of the court below discharging the writ must be 
affirmed. 

[6] After the relator had appealed to this court from the order of 
the court below, and while this appeal was pending, the facts were 
made to appear to this court tliat the county attorney of Hennepin 
county, the sheriff of Dakota county, and the clerk of the district 
court of the latter county were proceeding to try, convict, and im- 
prison the petitioner under the indictment in the case in the state 
court, under which the petitioner charged in his pétition for the writ 
that he was confined and would be deprived of his liberty, in viola- 
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tion of the Constitution of the United States, so that^ if this court 
should reverse the décision of the court below and sustain the writ, 
thie pètitio'ner would hâve suflfered the wrongs for which he sought re- 
lief before the décision of this court could be madc effective, and the 
action of this court would be rendered futile. Thereupon, upon the 
motiori of thé relator, this court ordered the county attorney, the 
sheriff, atid the clerk, ail of whom appeared specially for the sole pur- 
pose of objecting to the jurisdiction of this court, to refrain from 
f urthër proceedings in the case under the indictnient in the state court 
until the appeal hère pending should be heard and decided, and the 
jUdgment therein should be filed. 

Counsel for the county attorney, the sheriff, and.derk hâve made 
a motion that this court ordar the vacation of this restraining brder, 
upon the ground that it "was without authority and had no jurisdic- 
tion to niake said order," and their counsel argue that this motion 
should be granted because, first, the District Court below never ac- 
quired any jurisdiction of the proceeding for the writ of habeas cor- 
pus; second,* ihere was no case pending in this court when the re- 
straining order was made, because this court had no jurisdiction of 
thé appeal; and, third, because this court had no authority, except in 
certain cases ' in bankruptcy, to restrain the proceedings in a state 
court. The firSt and second reasons hère urged in support of the 
motion fait to persuade, because, as has already been decided, they do 
not seem to be well founded in law or in fact. 

It is true that section 720, Revised Statutes (section 1242, Comp. 
St.; section 265, Judicial Code), déclares that the writ of injunction 
shall not be granted by any court of the United States to stay proceed- 
ings in any court of a state, except in cases where such injunction may 
be âuthoHzed by any law relating to proceedings in bankruptcy. But 
where a fédéral court acts in aid of its own jurisdiction it may, nôt- 
withstanding section 720, restrain ail proceedings in a state court 
which would bave the effect of defeating or impairing its jurisdiction. 
Julian V. Central Trust Co., 193 U. S. 93, 112, 24 Sup. Ct. 399, 48 L. 
Ed. 629; Gunt«r v. Atlantic Coast Une, 200 U. S. 292, 25 Sup. Ct. 
252, 50 L. Ed. 477; Wells Fargo & Co. v. Taylor, 254 U. S. 175, 182. 
183, 41 Sup. Ct. 93, 65 L. Ed. 205 ; Prout v. Starr, 188 U. S. 537, 
543, 23 Sup. Ct. 398, 47 L. Ed. 584; Lang v. Choctaw, Oklahoma & 
Gulf Railroad Co., 160 Fed. 355, 360, 87 C. C. A. 307; St. Louis- 
San Francisco Railroad Co. v. McElvain (D. C.) 253 Fed. 123, 131. 

[7] Section 766, Revised Statutes, as amended (section 1292, Comp. 
St.), and the three sections preceding it provide, thât pending the ap- 
peal to this court in such a case as that in hand, and until final judg- 
ment on the appeal, any pfoceeding agninst the rélator therein in any 
state court for any matter in process of being heard and determined 
under such writ of habeas corpus as that herein involved, shall be 
deemëd null and void, and' such proceedin'gs in violation of this pro- 
hibition hâve been repeatedly heldto be void. ■ Ex. parte Martin (C. 
C.) 180 Fed. 209, 210; In re Shibuya, 140 U. S. 291, 294, 295, U 
Sup. Ct. 770, 35 L, Ed. 510. If the prosecution of the charge under 
the indlctment proceeded in the state court to trial, conviction, sen- 
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tence, and impi isonment pending this appeal, and this court sustained 
the appeal thereafter, its jurisdiction and power to grant relief to the 
petitioner would hâve been impaired, if not destroyed. This court 
had jurisdiction of the appeal, and the power had been ^ranted to it 
and the duty imposed upon it to protect and préserve its jurisdiction 
and its power to give efFect to its judgment unimpaired. Even if the 
court below had had no jurisdiction of the habeas corpus proceeding, 
and if this court had had no jurisdiction of the appeal, still it would 
hâve been its duty to make the restraining order and to. préserve ex- 
isting conditions until it could hear and décide the questions whether 
or not the court below had jurisdiction of the proceedings and wheth- 
er or not this court had jurisdiction of the appeal, for so the Suprême 
Court had decided. In United States v. Shipp, 203 U. S. 563, 573, 
27 Sup. Ct. 165, 166, 51 L. Ed. 319, 8 Ann. Cas. 265. The pertinent 
portion of the opinion of that court reads in this way: 

"But even if the Circuit Court had no jurisdiction to entertain Johnson's 
pétition, and if this court had no jurisdiction of the appeal, this court, and 
this court alone, could décide that such was the law. It, and it alone, neces- 
sarily had jurisdiction to décide whether the case was properly before it. On 
Ihat question, at least, it was its duty to permit ariçument and to take the tlme 
required for such considération as it might need. See Mansfleld, Coldwater 
& Lake Mlchlgan Ry. Co. v. Swan, 111 U. S. 379, 387. TJntll Its judgment de- 
cllning jurisdiction should be announced, it had authorlty from the necesslty 
of the case to make orders to préserve the exlsting conditions and the subject 
of the pétition iust as tlic state court was bound to refrain from further 
proceedings until the same time. Rev. Stat. § 766; Act March 3, 1893, a 226, 
27 Stat. 751. The fact that the petitioner was entitled to argue hls case 
shows what needs no proof. that tie law contemplâtes the possiblllty of a 
décision either way, and therefore must provide for it. Of course the provi- 
sion of Rev. Stat. § 766, that until final judgment on the appeal further pro- 
ceedings in the state court agalnst the prlsoner shall be deemed vold, ap- 
plies to every case. There is no implied exception, if the final judgment 
shall happen to be that the writ should not hâve issued, or that the appeal 
should be dismissed." 

In the case at bar the court below had jurisdiction of the proceed- 
ings for the writ, and this court had jurisdiction of the appeal, and by 
so much the more was it its duty to grant the restraining order, and 
the motion to vacate it must be denied. That order. however, will 
cease to restrain the county attorney, county sheriff, and clerk from 
proceeding in the case in the state court subséquent to, but not until 
the filing and recording in this court of, the order affirming the order 
of discharge of the writ made by the court below. 

Let the mocion to dismiss the appeal be denied, let the order of the 
court below discharging the writ be affirmed, and let the motion to 
vacate the restraining order of this court be denied. 
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(Circuit Court ot Appeals, Elghth Circuit. June 2, 1922.) 
No. 5614. 

1. Negrigenoe i@=5l36(5)— Verillct directed on clear proof. 

If, at the close of thé trial of the question of the ncgllsfnoe of the dé- 
fendant and the contributory négligence of the person Injured, the évi- 
dence so elearly discloses the fact that the latter was guilty of négli- 
gence which direetly contributed to his injury that a Sndlng to the con- 
trary conld not be rlghtly sustained by the trial court, it is its duty to 
instruct the Jury to retum a verdict for the défendant. 

2. Master and servant <@=3247(l)— Brakeman throwlng wrong swltch held guilty 

of negllqenc» direetly contributing to hl$ Injury by engine. 

Wherè an experlenced brakeiiisvn, having exclusive direction of svritchlng 
opérations, threw a wrong swltch, whlch opened the wrong track, and, 
tliinking that té had opened the rlght one, signaled the englneer to move 
forwarfl, and wlthout looking behind hlm walked on the track he had 
opened^ and was struck by the engine comlng withont the customary 
rluKlng of the bell, but with the headlight lighting the track ahead of hlm 
about as bright as day, held, that he was guilty of négligence direetly 
contributing to his Injury. , 

3. Négligence <S=>82— Test of eontributory négligence stated. 

In a case of alleged contributory négligence, the question Is not whether 

the négligence of plalutlff or that of défendant was the more proxlmate 

cause of the injury, but it Is whether the négligence of the injured per- 

, son- direetly contributed to cause it. 

4.' Master and servant @=3 139— Absence of bell signal held not proxlmate cause 

of injury to switchman sending engine on wrong track. 

Where plalhtlff, an experlenced brakeman dlrecting switching opéra- 
tions, threw a wrong swltch, which opened the wrong txack, and, thlnlç- 
Irig that he hnd opened the right one, signaled the englneer and walked 
'aiiead on the trnck he had opened, Without lookhig back to see where the 
engine was comlng, held^ that the englneer's failure to ring the bell, as 
was customary, and his failure to st6p his engine l(efore he stnick plain- 
tlff, was not elther the pi-oximate or contributory cause of the injury. 
5. Négligence <®=583-^Last clear chance doctrine stated. 

Tbe last tlear chance doctrine le limited to cases In which the défend- 
ant actUally diseovers the person Injured and his péril in tiine to avoid the 
Jnjury, and does not Include cases where by tlie exercise of ordlnary care 
the défendant might hâve made such a dlscovery in tlme to avold the 
lu Jury. 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Jud.ee. 

Action at law by Oscar O. Miller agjiinst the Canadian Northern 
Railway Conifiany; Judgment for défendant, and plaintifï brings er- 
ror. Affirmed., 

Humphrey Barton, of St. Paul, Minn. (M. F. Harrington, of O'Neill, 
Neb., on the brief), for plaintifï in error. 

Michaej J. Doherty, of St. Paul, Minn. (Pierce Butler and William 
D. Mitchell, both of St. Paul, Minn., on the brief), for défendant in 
error. 

Before SANBORN and I.EWIS, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

©:=>For otber cases see same toplc & KBY-NUMBER In ail Key-Numberea Digests A Indexe* 
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SANBORN, Circuit Judge. This writ of error challenges the direc- 
tion of the jury by the court below to return a verdict for the défend- 
ant railway company at the close of the évidence in the trial of an ac- 
tion by Mr. Miller, the plaintiff, for damages from a personal injury 
which he alleged was caused by the négligence of an engineer of the 
défendant in operating an engine, which struck and broke his leg. The 
défendant denied the négligence, and alleged that the plaintiff was guilty 
of négligence which directly contributed to his injury. The only ques- 
tion in this court, therefore, is whether or not the évidence was such 
that the trial court, in the exercise of its judicial discrétion under the 
established rules of law on this subject, could hâve rightly sustained 
a verdict for the plaintiff, if such a verdict had been rendered. 

[1] If, at the close of the trial of the question of the négligence of 
the défendant and the contributory négligence of the person injured, 
the évidence so clearly discloses the fact that the latter was guilty of 
négligence which directly contributed to his injury that a finding to the 
contrary could not be rightly sustained by the trial court, it is its duty 
to instruct the jury to return a verdict for the défendant. Southern 
Pacific Co. v. Pool, 160 U. S. 438, 440, 16 Sup. Ct. 338, 40 L. Ed. 485 ; 
Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 660, 21 Sup. Ct. 275. 
45 L. Ed. 361 ; Chicago Great Western Ry. Co. v. Roddy, 131 Fed. 712, 
713, 65 C. C. A. 470; Western Union Telegraph Co. v. Baker, 140 Fed. 
315, 319, 72 C. C. A. 87.. 

[2] Thèse were the material facts disclosed by the évidence: The 
plaintiff was a brakeman of many years' expérience, who for four 
months prior to December 12, 1916, had been running on a mixed 
train, which passed daily between Big Valley and Vegreville, in the 
province of Alberta, Canada, on the railroad of his employer, the de- 
fendant below. About 6 o'clock in the morning of that day, while it 
was still dark and very cold, he was engaged at Vegreville, with the 
engineer, fireman, and another brakeman, in making up his train to go 
to Big Valley. In order to make it up, it was necessary to gather into 
it many cars located on différent tracks in the railroad yards and to 
move other cars in order to reach them. The plaintiff had the switch- 
ing listj the numbers of the cars his crew were to put into the train and 
take out on their trip, and he had exclusive charge and direction of the 
switching, of the movements of the engine and cars, and of the acts of 
the engineer, the fîreman, and the other brakeman in making up the 
train. There were in the yard a main Hne track, and, north of this 
track, three side or switcliing tracks, known as 1, 2, and 3. Thèse 
tracks extended in a gênerai easterly and westerly direction. The 
plaintiff had been running in this crew with Engineer Frazer between 
the two stations mentioned for four weeks, and was well acquainted 
with him and his methods of doing his work. They were using a road 
engine headed east, equipped with a powerful electric headlight, which 
was lighted. The method pursued in getting the cars together in the 
train was that the plaintiff would find the cars to be taken from the vari- 
ous tracks by means of his switching list, turn the switches, and by 
signais and orders direct the engineer when and in which direction to 
move his engine and when and where to stop. After they had taken 
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in this way eight cars from track 2 to track 1, uncoupled and left four 
cars there to go in the train, and taken the other four cars onto track 

2 and uncoupled them, the plaintiff intended to get some cars on track 

3 and put them into the train. In order to do this it was necessary to 
move the engine westerly until it had passed off of track 2, then to 
throw the switch which would open track 3, and move the engine east- 
erly onto track 3 in order to couple to the cars there. To do this the 
plaintiff signaled the engineer to move viresterly, got onto the pilot of the 
engine, and rode until he arrived at the switch which opened track 1, 
signaled the engineer to stop, and he stopped, threw the switch which 
opened track 1, so that if the engine moved easterly it would go onto 
track 1. signaled the engineer to move easterly, and walked easterly be- 
tween the rails of track 1 in front of the engine about 300 f eet, when 
the en<;ane struck and injured him. The plaintiff had opened track 1, 
when he thought he had opened track 3, and he had walked on track 1 , 
when he thought he was walking on track 2. He did not look around 
behind him to see where the engine was, or where it was going, between 
the time he signaled the engineer to move it easterly and the time it 
struck him. As he rode out from track 2, he had passed within 10 
feet of the switch stand which opened the way into track 3. As he 
walked along track 1 in f i-ont of the engine, the headlight behind him 
lighted the track and yard "about as bright as day." The plaintiflf had 
been accustomed to walk in front of the engine, and when it would 
catch up with him to catch onto the side step on the side of the cab of 

the engine as it passed by, and he had been working with Engineer l^ 
Frazer for a month, so that they both knew of this practice. It was 
customary for the engineer to ring the bell when signaled to move his 
engine and while engaged in switching, but he did not ring it when he 
was signaled to move easterly onto track 1, or after that before his 
engine struck the plainti'fï. There were a f ew other facts established by 
the évidence, but none which can afifect the conclusions and décision 
those that hâve been cited compel. 

[3] The court below directed the jury to retum a verdict for the de- 
fendant on the ground that the évidence concluslvely proved that the 
plaintiflf was guilty of négligence which directly contributed to his in- 
jury. It was his duty to direct the movements of the engine and the 
acts of the engineer, and he did so. It was his duty to throw the right 
switch, and he threw the wrong one. He had the switching list and 
knew what movements were necessary, and he alone was responsible 
for sending the engine along track 1 and for walking along on that track 
in front of it. It is impossible to hold that his acts in throwing the 
wrong switch, in sending the engine on the wrong track, and in placing 
himself in front of it on that track, were the discharge of his duty with 
reasonable care. The yard and the tracks were about as bright as day, 
he was familiar with them, and if he had made the use of his eyes and 
ears, as he walked the 300 feet in front of the engine, that a man of 
ordinary prudence would hâve made under such circumstances, he could 
not hâve failed to learn that hè and the engine were on the wrong track, 
and that he would be înjured unless he kept out of the way of the com- 
ing engine, and hé would hâve kept out of its way and hâve escaped 
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the injury, if he had discharged with reasonable care his duty to send 
the engine on the right track or to go on a différent track hiniself, or 
if, while he walked along track 1, he had used reasonable care to dis- 
cover which track he and the engine were on, and how near the en- 
gine was approaching him, he would hâve leamed of his danger and 
escaped his injury. The effect of his negUgence in thèse regards con- 
tinued until the injury was inflicted. And there is no logical or rea- 
sonable way of escape from the conclusion of the court below that his 
négligence in thèse regards directly contributed to his injury and, as 
the question hère is not whether the négligence of the plaintifï or that of 
the défendant was the more proximate cause of the injuîy, but whether 
or not the négligence of the injured person directly contributed to cause 
it (Marshall v. Hines, Director General of Railroads [C. C. A.] 271 
Fed. 165, 169, and cases there cited), the question whether or not the 
défendant or its engineer was négligent becomes immaterial, and there 
was no error in the direction to the jury to return a verdict for the 
défendant. 

[4] Nor, if we look further, does the évidence prove or persuade 
that the alleged négligence of the engineer which counsel urges 
contributed to the injury. That négligence was (1) the failure of the 
engineer to ring the bell, as customary, when he started and while he 
continued to move his engine in obédience to the plaintifF's signal east- 
erly on track 1 ; and (2) his failure to stop his engine bef ore it struck the 
plaintifï as the latter walked easterly before him in plain sight on track 
i . The plaintifï testifîed that af ter he threw the switch which sent the 
engine down track 1 he looked at the track and at the points to see if 
there was any snow on them and as f ollows : 

"Q. You dldn't look to see whether the engine would go down No. 1 or go 
down the lead? A. No, sir; I dldn't, because there was no doubt about It 
in my mind. 

"Q. Yet you looked down at the track; did you look around? A. I did. 

"Q. Trom the time you started until the engine struck you, did you ever look 
back at the engine? A. Not after I gave the signal to corne ahead." 

Thus the facts appear that he knew and was so sure that the engine 
was coming down track 1, when he went upon and walked upon that 
track, that he would not look to see whether it was coming or not, and 
the unavoidable inference is that, if the engineer had rung the bell, as 
customary, that ringing would not hâve changed his mind and led him 
to look back to see where the engine was coming, but would merely 
hâve confirmed his sure knowledge that it was coming down track 1 
behind him, a fact which there was no doubt about in his mind. Thus 
the facts appear from the évidence that the absence of the ringing of 
the bell could not hâve been either the proximate or a contributory 
cause of the plaintiflf's injury; hence it would not hâve supported a 
verdict for the plaintiff. 

[5] But counsel insist that the plaintifif was entitled to recover under 
the last clear chance rule. That rule is not that, if the défendant or its 
engineer saw or could by the exercise of ordinary care hâve seen the 
plaintifï and realized his imminent dïmger in time to stop the engine 
before it struck him, the défendant is liable for the ensuinç injury. 
That doctrine or exception to gênerai rules is limited to cases in which 
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thé' défendant actually discovers the person injured and his perjl in time 
to 'a¥oid the in jury. It does not include cases where, by the exercise of 
ordinàry càre, the défendant might hâve made such a discovery in time 
tp^avoid the injury. Marshall v. Hines (C. C. A.) 271 Fed. Î65, 170, 
arid cases there cited. There is no évidence in this case that the défend- 
ant or its engineer ever actually discovered tlie plaintiff's péril before 
the engine struck him, nor is there any substantial évidence that an en- 
gineer of common ablMty and prudence in the situation of Mr. Frazer, 
the engineer in this case, in the exercise. of ordinary care would hâve 
discovered the plaintiff's péril before the engine struck him. It was the 
duty of the engineer to move his engine when and where the plaintifF 
directed him tô move it, and he did so. So far as the évidence discloses, 
the plaintifï waS the only one who knew what cars were to be taken 
from the side tracks and put into the train, and thé engineer did not 
know that the plaintiff did not intend to send the engine and to walk 
before it àlong track 1. He had the right to rely upon the presumption 
that the plaintifï had made no mistake, that the plaintifï knew that he 
had ofdëred the' engine to foUow him along track 1, and that he was 
walkmg in front of it with full knowledge of the situation. The plain- 
tifï testified that hé had made two mistakes — that he had sent the en- 
gine aldng track 1 when he intended to send it and thought he had sent 
it along track 3, ànd that he had sent himself and was walkihg along 
track 1 when he intended to send himself and thought he had sent him- 
self along track 2, so that the engine would pass him. But the en- 
gineer had no knowledge or reason to believe that the plaintifï had 
made thèse mistakes. 

The plaintifï testified that it was a common practice of switchmen 
after they threw a switch to walk ahead of the engine until it caught 
up with them, and then step on the footboard and ride alotig, but that 
the engine, in this case had no footboard and that when he WSs'going 
in the sariie direction as the engine he wov),!d walïc along in front of it 
until it caught up with him, and then ordinarily catch the. side step 
located at the side of the cab of the engine as it passed by. He also 
testified that the engine stopped 35 or 40 feet from the place whère it 
struck him, and thât he picked himself up by the ladder along the side 
of the engine and started to get up, and then found his leg was broken. 
Cortcéding that the engineer saw the plaintifï as he walked along in 
front of the engine, he also knew that it was the common practice of 
switclimen so to do and the ordinary prdctice of the plairitiff so to 
walk, and as the engine ca;ught up with him and passed to step to one 
side catch the side step on the side of thé cab and ride. The engine was 
moving so slowly that it stopped in 35 or 40 féet farther when it stiuck 
the plaintiflf, and there was nothing in the situation before it struck him, 
in the position of the plaintifï, in the speed of the engine or in the other 
circumstances to lead a man of ordinary prudence to think or to believe 
that the plaintifï was in any péril, that he would not follow his ordinary 
practice and step ofï the track as the engine was about to catch up with 
him. 

The natural înference from the former practice of the plaintiff, from 
the situation and the circumstances, was that he intended to step to the 
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'side of tHe track whèn the éngine reached' hiiti, catch the aide step as it 
pagsed and ride. Neither the défendant nor the engineer, èven though 
the^atter saw thf-jpïàintiff walking.on the track on which the engine 
followed him, was required to stop the engine or otherwise act ta pre- 
vent the plaintiff's injury, or was guilty of any négligence unless, be- 
fore the accident: and in tinie to hâve prevented' it, a man of ayerage 
.prudence in hjs' situation ;,wpuld haye discovered that the plaintiiï was 
in. iinminent danger of injury, 3ut suçh a man would hâve preswmed 
aîid'JivouId hâve been warranted in.presuming that the plaintiff would 
''Stéjj off'the track when the ertgine came near him and befo're it could 
tpuçh him, and in that bejief hé. would havé been guilty of no riegHgence 
in'^ailing 'to act to prevéht the ni] ury which would baye been contrai'y 
'toall reasonable expectation on his part, and doubtless was so on the 
•part of the engineer. Little Rock Ry. & Electric Co. v. Billings, 173 
Fed. 903, 907, 908, 98 C. C. A. 467, 31 L. R. A. (N. S.) 1031, 19 Ann. 
'Cas*' 1173: Sf. Boliis & San Francisco Ry. Co. v. Summer.s, 173 Fed. 
3.58, 360, 97 Ç, C. A. 328; Illinois Cetitral Ry. Co. v. Ackerman, 144 
.Fed. 959, 961, 962,; 76 C. C. A. l'3: Denver City .Tramway Cd. v. Cobb. 
164 Fed. 41, 42,-=43, 90 C. C. A. 459. 

The accident which resulted in the plaintiff's iniury occurred in the 
liro^rinte of AlbeMà, Canada, and the évidence of the law of that coun- 
tfy conditioningj the liability of the défendant for the damages resulting 
ijtroîn the. injury appears in the record and bas been exa5nined. While 
'somé of the rules of law of:Canada regarding this liability differ in 
some respects from those which prevâil in this country and bave been 
stated,.the différence is not sufficient to sustain a verdict on the évi- 
dence in this case in favor of the plaintiff under the laws and rules en- 
forced in Alberta, Canada, and for that reason à discussion of theni 
is dmitted. '' _■'-', 

The judgmerit below must be and it is affirmed. 
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No. ;iC9«. 

r. liiWxioatinti llquors <S=> 1 67— Taxicab company bound to exercise reasonable 
vjgifance to preveiit uniawfui transportation. 

■ ' ' l^î'tHrlcab coBlpdny, engagée! in the Irasinecs of transporting passeriger.s 

,, ;apd baggage for hire, aiul holding itself out as ready to serve the public 

in that capacitj' wheuever called on, must exercise reasonable vigilance to 

prêtent use of its transportation facilities for the uniawfui transportation 

of intoxicating liquor. 

2. Intoxfcating llquors €=:'25(WEvidence held sufficient to show taxicab driver's 
acti/àl or constructive knowledge that passenger had loaded liquor. 

Evidence that'taxicab driver, called to saloon at 2 a. m. to take a pas- 

.seuger froni*Pittsburgli,to Cleveland, was told to drive into the alley in 

the rear of the saloon, and after some delay, when passenger was ready 

to proceed, |di.scovered that sacks filled with something had been plaeed 

• in the taxicab, was sufficient to show that lie knew or ought to hâve 

@E9For other casée s«e same toplc & KEY-NUMBER in ail Key-Numbered XUgests & Indexes 
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known that .the passeiiger l^ad caused intoxlcating Uqupr to b« placed In 
the taxicab. . 

3. Intoxlcating llquars <e=3247— Forfelture of taxicab warranted, on theory that 

Company knew of had opportunity'of knowlng charaeter of «ervtcfl It was fur- 
, ftishing. v 

Where long-distance taklcab trips were not so numerous that It was Im- 
Ijosslble for taxicab eompany's managing officers to ccmtrol this branch 
of its business, aod its superintendent was Informed, by driv«r calledto 
saloon at 2 a m. that passenger wanted to be drlven frôm i'ittsburgh'tp 
CHcTOland, forfeiture of the taxîcab for the transportation of llqùor thefe- 
in was warranted on the theory that the eompany's officers and employées, 
other than the driver, knew or had full opportunity to knowthe nature 
and charaeter of service it was furnlshljig. , 

4. Wltnesses <S=33II— Ail facts and circum»tance$ to ba considered in determln- 

ing credibllity of évidence. 

In determlning the credibility of évidence, It was the dtity of the trlil 
court to consider ail the facts and eircumstances admitted or proven in 
the case. 

5. Evidence <S=9568(t)— Court not boiind to accept opinion of w|tne$» that trip 

was ordlnary taxicab run. 

In proceeding to fôrfeit taxicab nsed In tfansporting liquor, trial court 
was not required to accept the opinion évidence of taxicab eompany's 
spécial agent that a trip from Pittsburgh to Cleveland, starting at 2 a. m'., 
was an ordlnary run. 
e. Intoxlcating liquors <Sr=>250— No presumption that taxicab business In charge 
of person superlor to superintendent of garage. 

In proceeding to forféit taxicab used in transportation of liquor, tbere 
was no presumption that taxicab eompany's business at 2 a. m. was In 
charge of any of its officers or managing agents superlor in authorlty to 
the superintendent of its garage. ■-, ■■ 

Appeal from District Court of the United States for the Eastem 
Division of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Proceeding by the United States agfainst the Pittsburgh Taxicab 
Company to condemn and forfeit an automobile taxicab and certain 
intoxicating Hquor. judgment for the United States (U. S. v. One W. 
W. Shaw Automobile Taxi, 272 Fed. 491), and défendant appeals. 
Affirmed. 

Théo. C. Robinson, of Geveland,- Ohio ..(Holding, Masten, Duncan 
& Leckie, of Cleveland, Ohio, on the brief), for appellant. 

D. J. Needham. Asst. U. S. Atty. of Cleveland, Ohio (E. S. Wertz, 
U. S. Atty., of Cleveland, Ohio, on the brief), for the United States. 

Before KNAPPEN, DENISON. and DONAHUE, Circuit Judge?. 

DONAHUE, Circuit Judge. On the ISth of September, 1920^ the 
United States Attorney for the Northern District of Ohio, filed in 
the District Court, on behalf of the United States of America, a libel 
to condemn and forfeit a W. W. Shaw automobile taxicab and 186 
quarts of whisky, under section 26, title 2, of the National. Pro>hibition 
Act (41 Stat. 315). This taxicab was seized at Youngstown* Ohio, 
while being used in the illégal •transportation of whisky from Pitts- 
burgh, Pa., to Cleveland', Ohio. Both the ownef of the whisky and 
the driver of the car we^e arrested and conVicted of the offense of 
illegally transporûiig jntoxicatihg Jjiquor. The Pittsburgh Taxicab 
Company intervened, alleging ownershîp of the automobile against 

CssFor otber cebm ««e aame topic « KRY-N1IUBBR In «U Key-Numbered DIgesU * Indexas 
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which the libel had been filed; that it had no knowledge whatever 
that intoxicating liquor was being transported therein until after the 
automobile had been seized at Youngstown, Ohio, and the passenger 
and driver were placed under arrest; and that, if the driver or pas- 
senger violated any act of Congress or any lavv of the United States, 
such violation was entirely without its knowledge and consent. 

The évidence ofFered on the trial tended to show that the claimant 
owned and operated about 100 taxicabs in and out of Pittsburgh, Pa., 
and employed about 175 drivers; that this call for taxicab service 
was given over the téléphone, about 2 o'clock a. m., June 29, 1920, to 
its central operator, who m the usual way relayed the call to its down 
tbwn dispatchei, who in turn gave the order to August Becker, one of 
its drivers, who at that time was the first driver in line; that when 
Becker reported at 410 West Main, street, the number given over the 
téléphone, he discovered it was a saloon ; that he was met by a saloon- 
keeper, probably a foreigner, who said that he had a man inside the 
saloon who wanted a taxicab to drive him to Cleveland; that Becker 
then called the superintendent of the Pittsburgh Taxicab Company 
on the téléphone, and told him he had a man who wanted to be driven 
to Cleveland, and the taxicab was in no condition to be driven such a 
distance. The superintendent then ordered Becker to bring the car 
back to the company's garage and exchange it for a car that was suit- 
able for such a trip; that Becker did so, and then returned to No. 
410 West Main street, where a man told him that the passenger would 
be ready in a f ew minutes, and ordered that the taxicab be driven in- 
to the aJley in the rear of the saloon. Becker did this, and then went 
into the saloon and talked to the saloonkeeper. After some delay he 
was informed that his passenger was ready to proceed. Upon going 
out into the street he discovered that his car was down near the cor- 
ner and that some sacks filled with something had been loaded into 
the taxicab. Becker, at that time, made no inquiry as to what was 
in the sacks, but after he was some distance out of Pittsburgh, one 
of the bottles was broken and he smelled the odor of whisky. He 
then said to his passenger, Louis Szczygielski, "You hâve whisky in 
the car," and the passenger said, "You did not see us load it," and 
ordered Becker to drive on. Becker made no agreement with the 
passenger as to rates, but intended to charge and collect 40 cents per 
mile, whatever the meter showed. The round trip from Pittsburgh 
to Cleveland is about 300 miles; 

The claimant also olïered as a witness in its behalf T- P- Smith, its 
spécial agent or claim adjuster, who testified that by reason of the 
nature of the company's business it was compelled to leave the entire 
responsibility to the driver as to whether or not "he will accept pas- 
sengers and the luggage or anything that is to be transported, except 
at one of our regular stations, where there may be a dispatcher," and 
that ail the drivers were instructed and cautioned with ref eretice to 
liquor trànsportation that, "if they came to a destination and there 
were passengers to enter their cab who had with them auy bundle from 
the gênera! appearance of which their suspicion was aroused as to 
the contents being liquor, they were positively to refuse the trip." He 
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further testified that a written notice was posted on its bulletin board 
that any driver hauling or having in his cab any liquor was subject to 
arrest and the cab liable to confiscation. This witness was permitted 
to testify, without objection, that none of the officers or employés of 
the taxicab company, with the possible exception of the driver, Beck- 
er, knew anything of the fact that liquor was transported on this oc- 
casion. He furtber testified that he considered a trip, from Pitts- 
burgh to Cleveland an ordinary trip; that the company had had trips 
to Philadelphia, which is probably twice the distance. The claimant 
also fîled the affidavit of its manager, L. F. Gardner, that the use of 
its automobile in violationof any act of Congress or any kind of law 
of the United States was entirely unknown to Ihe Pittsburgh Taxicab 
Company. • 

The District Court found the allégations of the libel true and that 
the claimant had not shown good cause, within the meaning and in- 
tent bf section 26, title 2, of the National Prohibition Act, to exempt 
the automobile from condemnation and forfeiture. It is not necessary 
to consider any matter of procédure in the court below or on appeal, 
because, in view of the statUte providihg that a review should be giv- 
en upon the appropriate remedy, even if that had not been sought, the 
resuit ivould be the same. 

It is insisted upon the part of the claimant that this judgment of 
the District Court is not sustained by the évidence ; that the effect 
of his jiidgment is to forfeit claimant's property for the négligence 
or fault of its employé; that the doctrine of respondeat superior bas 
no application to penalties or forfaitures and that .the failure df section 
26 of title 2 of the National Prohibition Act to desig;nate specifically 
what shall constitute good cause does not confer upon the court such 
an absdltite discrétion to détermine that question as will îlot be re- 
viewed, except for abuse thereof. 

[1] The plaintiff was engaged in the business of transporting pas- 
séngers and baggage for hire. It held itself out as ready. to serve the 
public irt that capacity whenever any individual member bf .the pub- 
lic called upon. it for such service. This, of course, meant Ifegitimate 
service; nevertheless the nature of its business was such thàt:it was 
necessarily required to exercise a reasonable vigilance to prevent the 
use of -its transportation f acilities for unlawîul pturposcs. The évidence 
in this case does not 'tend to provethat Becker, the driver of this 
cab, was, without the knowledge or consent ôf •. claimant, engaging in 
a pfivate ehterprise for his own personal advantagé or profit, or for 
the Personal accommodation of his friends. On thecontrary, it clear- 
ly appeafs that he was-acting within the seope of his employment, for 
th'ë'sble use,'benefit, and profit of his employer; that he màde no spé- 
cial confract for this service, but intehded and expected to- charge and 
coUect for the taxicab company the.' rate fixed by :it of 40 cents per 
mile for the nuraber of miles registered bythe;meter. 

[2] iThe évidence in this case is stifficient to show that the driver, 
Becker, was 'not merely' négligent, in accepting: this' service, but, on 
the contrary, knew, or from the facts and crrcumstanceg, proven in 
the case ought to bave known, that Szczygielski hàd Joaded ofcaused 
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to be loaded intoxicating liquors in the rear of the car. But, if it 
were conceded that he did not hâve this knowledge at the time he 
started upon the trip, yet the évidence is uncontradicted that he did 
discover that fact vvhen he was but a few miles ont of Pittsburgh, and 
that with such knowledge he continued in the unlawful enterprise. 

It is wholly unnecessary, however, to the disposition of this case, 
to détermine whether knowledge of a driver, specifically authorized by 
a taxicab company to détermine whether it will accept or refuse to 
furnish transportation service, is the knowledge of the company, not 
on the doctrine of respondeat superior, but rather upon the principle 
that authority delegaled to perform a personal duty or obligation 
resting upon the person delegating such authority makes the person 
to whom such authority is delegated a vice principal. 

[3-5] While there is évidence in this record tending to prove that 
the officers and employés of this taxicab company, other than Becker, 
had no knowledge that intoxicating liquor was being transported in 
this car, yet there is also évidence tending to establish other facts and 
circumstances tending to prove that it knew, or at least had full and 
fair opportunity to know, the exact nature and character of the serv- 
ice it was fumishing to Szczygielski. In the détermination of the credi- 
bility of claimant's évidence, it was the duty of the trial court to take 
into considération ail the facts and circumstances admitted or proven 
in this case. 

Nor was the trial court required to accept the opinion évidence of 
the witness Smith that he considered the trip from Pittsburgh to 
Cleveland, at this time of night, an ordinary run for taxicab service. 
It is true that, in addition to stating his opinion, Smith also testified to 
the fact that his company had made such trips, but could give no esti- 
mate as to the number, further than it made more in the summer 
time than in bad weather. He also testified that it made trips to Phila- 
delphia, which is twice the distance between Pittsburgh and Cleveland ; 
but évidence that some such trips had been made, without more defi- 
nite and spécifie proof as to their number or regularitv and their legiti- 
mate purposes, does not necessarily establish the fact that such trips 
were usual and ordinary trips in the course of a city taxicab service. 

The average mind, fairly familiar with human activities in business 
aflfairs or in the pursuit of pleasure, would naturally be inclined to 
inquire into the compelling motive that would induce a passenger, 
traveling alone. to hire a taxicab at 2 o'clock in the night season and 
pay for it such a large sum of money to transport him from Pitts- 
burgh, Pa., to Cleveland, when it is common knowledge that he could 
be transported by railway in less time and for a comparatively negli- 
gible transportation cost. It would also seem that the frequency of 
such demands would tend to create, rather than to allay, suspicion as, 
to the legality of the customer's purpose. - ■ 

The nature of claimant's business was, no doubt, such as to require 
it to delegate authority to a large number of drivers to détermine the 
transportation service that it would perform or refuse to perform in 
the city and the immédiate vicinity thereof , but the évidence does not 
tend to show that the calls for such long-distance service were se 
281 F.— 43 
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numerous that it was impracticable for the manag:ing ofificers of the 
Company to control that branch of its service, nor does any sufficient 
reason appear why it should not be required to do so. In this particu- 
lar case the superintendent of the claimant company was f ully advised 
of the nature and extent of the trip; that it was to be made, or at 
least to be commenced, in the night season. Under such circumstanc- 
es claimant's failure to investigate and détermine for itself the legahty 
of the transaction seriously affects the question of its good faith and 
suggests the possibiHty that it knew or purposely avoided knowing that 
which it ought to hâve known in relation to its own business. 

[6] It is claimed in the argument that the superintendent to whom 
Becker telephoned that his car was not in condition to make such a 
long trip was merely the superintendent of the company's garage; 
that fact, if it is a fact, does not appear from the évidence. If, how- 
ever, the statement of counsel as to the limited authority of this super- 
intendent were accepted as the fact, there is neither proof nor pre- 
sumption that the company's business at this time of night was in 
charge of any other of its officers or managing agents superior in au- 
thority to this superintendent. 

The trial court did not hold, as insisted by counsel for appellant, 
that want of knowledge on the part of the employer, in good faith and 
under proper circumstances, would not constitute good cause. On 
the contrary, the court cited with approval U. S. v. Bums (D. C.) 270 
Fed. 681, U. S. v. Brockley (D. G.) 266 Fed. 1001, and The Saxon (D. 
C.) 269 Fed. 639, in ail of which cases it was held that want of knowl- 
edge would constitute a good cause for the release of the vehicle in 
which the intoxicating liquor was transported. The trial court held, 
in effect, that this taxicab' company, under the facts and circum- 
stances of this particular case, by delegating to its driver full authori- 
ty, acting for and on its behalf, to accept or reject this employment, 
could not, with knowledge of thèse facts and circumstances, relieve 
itself from ail care, caution, and responsibility for the unlawful char- 
acter of the business in which its property was employed for the com- 
pany's gain. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 



LYON et al. V. UNION CAS & OIL CO. et al. SPARKS et al. v. SAME. 
KAZEE et al. v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. June 28, 1922.) 

Nos. 3667-3669. 

I. Courts <S=>367— Décisions of state court of last resort as to validity of oll 
aiid gas lease followed by fédéral court. 

jDecisi()ns of court of last resort of the state of Kentncky, declaring that 
oiland gas leases providing for the development of land within one year 
from exécution of lease, or in lieu thereof the payaient of specifled rental 
to extend lease, wlll be canceled after a reasonable time if development 
is demanded and reifused, wlll be followed in the fédéral court in an action 
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In which it was claimed that a lease affectlng land sîtuated in Kentucky 
became void because of lessees' refusai to develop the land, sinee the 
lease is a Kentucky contract, and its validity is to be determined by the 
law of Kentucky, and elnce the rule laid down by such décisions bas 
beconie a rule of property. 

2. Appeal and error <S=:9858— AU Issues presented by pleadings and evidende be- 

fore Circuit Court of Appeals on appeal from District Court. 

AU issues presented by the pleadings and évidence are before the Cir- 
cuit Court of Appeals for adjudication on appeal from the District Court. 

3. Mines and minerais <S=>78(7)— Burrien held to be on one who claimed lease void 

for nondevelopment to prove lessees had sufflcient time to develop or com- 
mence devefopment. 

In an action to quiet title, in which it was claimed that oll and gas lease 
executed to défendants had become void because of défendants' fâilure to 
develop the property within a reasonable time, notwithstanding provi- 
sion of lease providing for payment of specified amount annually in lieu 
of development, the burden was on the plaintiff to prove that the time 
intervening between the notice to lessees that such amount would not be 
accepted in lieu of development and the commencement of the action wa:s 
a reasonable time, and sufflcient to afford the lessees opportunity to devel- 
op or to commence a development of the property. 

4. Mines and minerais <®=>78(7)— Lessees not requlred to delay commencement 

of action, where lessees made no effort to commence development after no- 
tice, but insisted they were not required to. 

Where lessees under oll and gas lease, on receiving notice from the 
lessors that the lessors demanded the development of their property and 
would not accept further payments extending the terms of the lease for 
the commencement of development, did not atterapt to comply with the 
demand and made no effort to commence the development of the property, 
but insisted that they were not required to so do under the lease, the 
lessors were not required to further delay commencement of action to 
quiet title to give the lessees a reasonable time In which to commence 
drilling, since further delay would hâve been vain and useless. 

5. Mines and minerais <S=:>78(2)— Lessor's right to cancellation of lease for non- 

development by lessees not affected by enactment of subséquent statute. 

Lessors' right to cancel oil and gas lease for nondevelopment by lessees 
was not affected by subséquent enactment of Acts Ky. 1920, c. 24, § 2, mak- 
Ing an oil and gas lease providing for postponement of development by 
the payment of rentals void, unless lessor thereafter and before exeeut- 
ing a new lease accepts rentals, where the lease was executed prior there- 
to, in view of Ky. St. | 465, providing that no new law shall be construed 
so as to repeal a former law, or any right accrued or right arising under 
the former law, or in any way to afCect any right or elaim arising before 
the law takes effect. 

Appeal from the District Court of the United States for the East- 
ern District of Kentucl<y ; Andrew M. J. Cochran, ]uàgt. 

Actions by J. F. Lyon and another, by L. T. Sparks and another, 
and by O. B. Kazee and others, ag;ainst the Union Gas & Oil Com- 
pany and another. Judgments of dismissal, and plaintiffs appeal. Re- 
versed and remanded, with directions. 

See, also, 274 Fed. 957. 

S. S. Willis, of Ashland, Ky., for appellants. 

Homer Holt and John Holt, both of Huntington, W. Va. (Holt, 
Duncan & Holt, of Huntington, W. Va., on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges.' 

©saFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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pONAHUE, Circuit Judge. In J. F. Lyon et al. v. Union Gas & 
Oil Company et àl., No. 3667, an appeal was taken from the judgment 
of the District Court dismissing the action instituted by appellant in 
the circuit court of Lawrence county, Ky., against the Union Gas & 
Oil Company and A. C. Albin, for the purpose of quieting appellant's 
title to certain real estate described in their pétition and enjoining the 
défendants from setting up any claim in said premises under and by 
virtue of an oil and gas lease thereon executed by appellants to A. C. 
Albin On the 27th dày of January A. D. 1916. Upon the pétition of 
the défendants 'this cause was removed to the District Court of the 
United States for the Western District of Kentucky. 

L. T. Sparks et al. v. Union Gas & Oil Company et al., No. 3668, 
and O- B. Kazèe et al. v. Union Gas & Oil Company et al., No. 3669, 
are appeals frorti like judgments in like cases, and involve the same 
questions as are; prçsented by the record in Lyon et al. v. Union Gas 
& Oil Company et al., and with the consent of counsel they were heard 
and submitted together. Each of thèse appeals involves the validity 
and construction of sepàt^ate leases for oil and gas, identical in terms 
and executed and delivered on substantially the same dates to A. C. 
Albin, and by him tfansferred to the Union Gas & Oil Company. The 
provisions of thèse leases pertinent to the questions involved are, as 
copied from the Lyon lease, as follows : 

"In considération of one dollar, receipt of which Is hereby acknowledged, 
J. F. Lyon and Mary C. Lyon (hls wife), party of the flrst part, hereby grant 
and leases tinto A. O. Albin,- party of the second part, ail the oil and gas in and 
under thefollowlng described prenllses, together with right to enter thereon 
at ail tltnès for the purpose of drilling and operating for oil or gas, and to 
erect and maintain buildings and structures and lay pipes necessary for 
production and transportation of oil and gas. First party shall hâve one- 
eighth part of ail oil produced and saved from said premises, to be delivered 
in pipe Une with wtilciii said second party may connect hls wells. If gas Is 
found in sufflcient quàntities to transport, second party agrées to pay flrst 
party- one hupdred ($100) dollars annually for each well for gas so trans- 
ported, and flrst party to hâve gas at well free of eost to beat and light one 
dwelliag. * * ♦ ïo hâve and to hold the above prémises for 10 yéars or 
as long as gas or oil Is found in paying quantitles on said premises on the 
foïlowing conditions: 

"In case no well is commenced within twelve months from thîs date, then 
thïs, grant shall bé niiU and void unless second party shall thereafter pay at 
the rate of ten cents per acre for each year drilling îs delayed. A deposit 
to the crédit of flrst party in any bank doing business In Blaine, Ky., will be 
good and sufflcient payment for any monpyfalling due on this grant. • • * 
In case no paying: well is drilled on said premises within ten years from date 
said grant shall be nuU and void. • • * 

"On payment of one dollar by second party and uiwn abandonment of the 
premises hy second party, or at expiration of rights and privilèges granted or 
failure to pay rental by second party, then this lease shall ha null and 
void ànd binding on neither party! It Is understood between the parties to 
this agreement that ail conditions between the parties hereto shall extend 
to the heirs, executors, successors, and assigns. • • • •• 

No well was commenced upon the premises described in this lease 
within 12 months from its date, nor since that time. At the end of the 
first 12 months, the lessee did not pay to the lessor 10 cents per acre, 
or any other sum, but a year later, on the 27th day of January, 1918, 
the défendants paid to the plaintiffs 10 cents per acre, which was ac- 
cepted by them, and on January 27, 1919, the défendants made an- 
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other payroent of 10 cents per acre to the platntiffs, which was also 
accepted. On the 12th day of January, 1920, a further payment of 
10 cents per acre for the year ending January 27, 1920, was tendered 
by défendants to plaintiffs which they refused to accept. No teiider 
of payment was made, then or at any other time, for the next ensu- 
ing year. On the 4th day of October, 1919, the plaintiffs served a 
notice upon the défendants that they would no longer accept the an- 
nual rentals and permit their land to remain idle and undeveloped, 
but would require the défendants to exécute the contract entered in- 
to according ro the intention of the parties by commencing, in good 
faith, the development thereof. 

It is insisted upon the part of the appellants that this contract of 
lease lacks mutuality and is without considération and void. Brooks 
V. Oil Co.,^ decided by Kentucky Court of Appeals May 23, 1922. 
It is also insisted that, if valid when executed and delivered, the pro- 
vision therein, "In case no well is commenced within twelve months 
from this date, then this grant shall be null and void unless second party 
shall thereaf ter pày at the rate of ten cents per acre for each year drilling 
is delayed," is a condition précèdent to extending the life of the lease 
beyond the first year, and not a covenant to pay a sum certain in lieu of. 
commencing such well; that by reason of the failure of the lessees to 
commence a well within 12 months from the date of the lease, and their 
failure to pay or tender payment to the lessors of 10 cents per acre at the 
end of the first 12 months, the lease, by its express terms, became nul! 
and void. 

It is, however, wholly unnecessary, for the purposes of this case, to 
décide whether this lease was, at the time of its exécution and de- 
livery, a valid lease, or, if valid, then to what extent the lessors, by 
accepting payments at the end of the second vear and the third year, 
and by giving notice in October of the fourth year that they would 
not receive further payments for delay, and demanding performance 
by the lessees of their implied contract to develop this property, hâve 
estopped themselves from asserting the provision in the contract that 
the lease should become null and void if no well was commenced with- 
in 12 months unless a specified payment was then made. The court of 
last resort of Kentucky bas declared in a number of cases that leases 
of this character will be canceled after a reasonable time if develop- 
ment is demanded and refused. Maverick Oil & Gas Co. v. Howell 
& Carter, 193 Ky; 433, 237 S. W. 40; Keystone Gas Coi v. vSalisbury, 
192 Ky. 643, 234 S. W. 290; Monarch Oil & Gas Co. v. Richardson, 
124 Ky. 607, 99 S. W. 668; Plumber v. Southern Oil Co., 185 Ky. 
243, 214 S. W. 896, and cases there cited; Ocala Oil Co. v. Hughes, 
187 Ky. 486, 299 S. W. 799. 

[1] The défendants admit that the Court of Appeals of Kentucky 
has established this rule in référence to oil and gas leases in that state, 
but insist that fédéral courts, sitting in equity, are not bound to fol- 
low thèse décisions, because they are violative of principle, and be- 
cause to do so would destroy the uniformity of equity principles and 
practice throughout the country, and for the further reason that the 
Kentucky Législature has denounced the doctrine, and has, by statute, 
restored the coiitractual rights of parties thus violated. 

• Opinion wlthdrawn on application for rehearing 2S4 S. W. 912. 
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This contract of lease is a Kentucky contract, Its validity is to be 
determined by the law of Kentucky. Not only that, but it is a con- 
tract relating to laind situate in the state of Kentucky, and therefore 
the décision of the court of last resort of that state, in référence to 
contracta of this character, necessarily becomes a rule of property. 
In Guffey v. Smith, 237 U. S. 116, 35 Sup. Ct. 526. 59 L. Ed. 856, 
the Suprême Court declared in this positive language that : 

"Décisions of the hlghest courts of the state In which the property Is sit- 
iiated are accepted and applied by the fédéral courts as mies of property 
in passing upon the eBtate and rights passlng by such a lease. Where, as la 
the case in Illinois, the holder of suoh a lease cannot maintain ejectment In 
the state courts, he cannot, under sections T21 and 1914, maintain such tin ac- 
tion in the fédéral courts in that state." 

A further déclaration of the Suprême Court in Gufïey v. Smith that 
"the remédies afforded and modes of proceeding pursued in the féd- 
éral court, sitting as courts of equity, are not determined by local laws 
or rules of décision, but by gênerai principles, rules, and usages of 
equity having uniform opération in those courts wherever sitting," 
has no application whatever to the validity or construction of thèse 
contracts of lease. In each of thèse cases the basic question is, what 
are the rights of the parties under this contract? and that is a question 
that is settled by the Kentucky Court of Appeals. The Kentucky 
Court of Appeals has held that the considération for an oil and gas 
lease is the development of the property and the payment of the roy- 
alty, and that this deve'opment cannot be unreasonably delayed against 
the will of the lessor; The Kentucky court has also determined "the 
estate and rights passing" by a Kentucky lease for oil and gas upon 
Kentucky property, and the Suprême Court of the United States has 
declared in no uncertain terms, in Guffey v. Smith, supra, that the 
estate and rights passing by such a lease are determined and controlled 
by the décisions of the highest courts of the state in which the prop- 
erty is situated. No rcason, therefore, appears why the same rem- 
édies furnished by the state courts for the protection of the estate and 
rights passing under such a lease should not be applied by the fédéral 
court. The lessees admit that on October 4, 1919, the lessors demand- 
ed the development of their property and notified lessees in writing 
that they would not accept any further payments extending the term 
of the lease for the commencement of a well thereon, but the lessees 
averred that after the giving of such notice a reasonable interval did 
not elapse before the ini^titution of this action. 

[2-4] While the tria! court did not détermine the question of the 
sufficiency of the time intervening between the notice and the com- 
mencement of this action, nevertheless this action is hère upon ap- 
peal, and therefore ail issues presented by the pleadinjsfs and the évi- 
dence are before this court for adjudication. Under the pleadings in 
this case the burden of proof was upon the plaintiff to establish by a 
prépondérance of the évidence that the time intervening between the 
notice and the commencement of this action was a reasonable time. 
and sufficient to afford the lessees axi opportimity to develop, or at 
least to commence the development of, this property. This burden 
the plaintiff undertook to meet by showing thé date of the notice, l'he 
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time crf the commencement of the action, and the number of ^>ears that 
the kssces heki this property without making any effort whatever to 
develop the same, but, instead thereof, mcrely paying to the lessors 
at the end, and not at the beginning, of cach year, the nominal sum of 
10 cents per acre for delay in development. 

The appellees did not introducc any évidence tending to establish 
the existence of any cause or causes which would hâve prevented the 
lessors from developing, or in good faith commencing the develop- 
ment of, this property after the notice and before the commence- 
ment of the suit, although a number of such causes are suggested in 
brief for appellees. On the contrary, the appellees rested their case 
upon the testimony introduced by the plaintiffs, evidently upon the 
theory now urged upon this court that, under this contract of lease 
and the statute of Kentucky pleaded in their supplemental answer, 
they were not required to develop this land in pursuance of such no- 
tice, but might extend the term of the lease from year to year by the 
payment of the nominal sum of 10 cents per acre. 

In determining the reasonableness of the time that intervened be- 
tween the notice and the bringing of this suit, the attitude of the ap- 
pellees in référence to this notice must be taken into considération. If 
the appellees had shown a willingness on their part to comply with 
this notice, and had, in good faith, made an effort to do so, but were 
prevented by circumstances over which they had no control, then this 
court would not hesitate to say that the time intervening between the 
date of the notice and the bringing of the action was not sufficient to 
show such default upon the part of the lessee as would, in equity, 
justify the cancellation of this lease. The lessees, however, did noth- 
ing of the kind. The évidence does not tend to prove that lessees 
made any effort whatever to comply with the demands of this notice, 
or that they had any intention of doing so. On the contrary, it ap- 
pears from this record that the lessees intended to rely, and did rely, 
upon the express terms of their written contract, regardless of the 
décisions of the Court of Appeals of Kentucky in référence to the 
rights of the lessors to demand development. Notwithstanding the 
notice that no further payments would be accepted, the lessee ten- 
dered payment at the end of the current yc:.r. While perhaps, un- 
der the lessees' construction of this lease, it was their duty to pay this 
rental for the delay for the preceding year, nevertheless the tender was 
made under such circumstances, and in such a manner, as to indicate 
that the purpose thereof was to extend the life of the lease for another 
year in défiance of the demand to develop. 

Under such circumstances it would seem idle to discuss further the 
reasonableness of the time allowed the lessee to commence the develop- 
ment of this property, after demand and before the bringfing of this 
action. In view of the lessees' construction of this lease, their in- 
terprétation of the respective rights of the lessors and lessees there- 
under, their attitude in référence to the décisions of the Kentucky 
Court of Appeals touching the rights of the lessor to demand develop- 
ment, their basic défense in the trial court and in this court, that they 
were not required to develop this property in pursuance of lessor's 
demand, and their failure to make any effort whatever to comply 
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with the terms of this notice or to manifest any intention on theîr part 
to do se, further delay would hâve been a vain and useless thing. 

[5] If it were conceded that the Act of the General Assembly of 
Kentticky of March 18, 1920, chapter 24, § 2, is constitutional, nev- 
ertheless it can hâve no apphcation to this case. This contract was 
written and in force, and thèse respective actions were commenced, 
prior to the enactment of that statute. This statute does net purport 
to repeal or exempt its provisions from the gênerai provisions of sec- 
tion 465 of the Keritvicky Statutes, which expressly provides that — 

"No new law shall be construed so as to repeal a former law • » * 
or any right accrued or clalm iirising under the former law or In any way 
whatever to affect * « * any right accrued or claim arising before the law 
takes effect. * * • " !>. & N. Ry. Ck>. v. W. tl. Tel. Co. (O. O. A.) 268 
Fed. 7, affirraed by the Sin)reme Court ï'ebruary 27, 1922, 258 U. S. • — , 42 
Sup. et. 258, 66 Ij. Ed. — . 

For the reasons above stated, the judgment of the District Court 
is reversed, and cause remanded for further proceedings in conformi- 
ty with tliis opinion. 



THOMSON SPOT WELDER CO. v. FORD MOTOR CO. 

(Circuit Court of Appeals, Sixth Circuit. June 28, 1922.) 
No. 3555. 

1. Patents <l==>328— 1,046,066, relatng to spot-welding, held invalid. 

The Harmatta patent, No. 1,046,066, for process of electrlc spot-weldlng 
anà for the product of such process, lield invalid for want of invention, 
in view of the prior art. 

2. Patents <@=366— Welding and soldering held analogous arts. 

As respects invention, the art of soldering is analogous to that of weld- 
ing. 

3. Patents <S=326(1)— Combination must involve invention. 

Although invention is not necessarily negatived by the fact that each 
élément of thé combination Is old, the combination itself nïust involve 
invention. In view of the prior art. 

4. Patents <S=>I 12(4)— Award of priority weakened, when not based on the merits. 

That an award of priority by the Patent Office was not based on an 
adjudication on the mérita, but on the failure of the junior party to take 
testimony in support of his claim of priority, tends to weaken its force. 

5. Patents (S=b9l (4)— UnsuccessfuI or abandoned experiment held to discrédit 

clalm of Invention by another. 

As.suming that the successful joining of two pièces of lapped métal at 
isolated spots by means of a so-called butt-welding machine were ni>t coâ- 
sidered by the inventor a coramercially practical experiment. and did not 
amount to a réduction to practice, or became a,n abandoned experiment, 
it strongly discredited the claim of Invention on the part of oné claim- 
ing to hâve subsequently invented a process for welding in s]X)ts by means 
of pin électrodes or otherwise. 

Denison, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit by the Thomson Spot Welder Company against the Ford Mo- 
tor (Jompany. From a decree for défendant (268 Fed. 836), plaintifF 
appeals. Affirmed. 

®=5For otber cases see same topic & KBY-NUMBBE in ail Key-Numbered Dlgests & ladexea 
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Frederick P. Fish, of Boston, Mass. (J. L. Stackpole and H. F. Ly- 
man, both of Boston, Mass., on the brief), for appellant. 

Melville CliUrch, of Washington, D. C. (Barthel, Flanders & Bar- 
thel, of Détroit, Midi., A. S. Pattison, of Wasiiington, D. C, and O. 
F. Barthel, of Détroit, ^lich., on the brief), for appellee. 

Before KNAPPEN, DËNISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Suit for infringement of United 
States patent No. 1,046.066, December 3, 1912, to Johann Harmatta, 
assigner to Thomson Electric Welding Company, which is the prede- 
cessor of plaintiflf Company. The invention relates to that brançh of 
electric résistance welding known as spot welding, by which two sheets 
of métal are welded together in spots, as a substitute for riveting. 
Generally speaking, the welding is accomplished by the application of 
pressure and heating current, localized in spots on the opiwsite plane 
facts; of the two métal sheets. Siiecifically, twopointed électrodes 
are applied to the opposite faces of the sheets, the électrode which 
feeds the electricity into the work and beats the métal to the welding 
point being caused to exert the pressure rcquired to accomplish the 
weld. The spécification states that — 

"The neeessary pressure may be exerted at tho place of welding. by the aid 
of any of those technical means which are suitable for prodiicinç or transmit- 
tin^ pressure — e. g., vyith n press either direct or by means of indirect trans- 
mission by levers : or it may he by nieans of simple hand levers, that is to say, • 
by means of direct or indirect manual power, or by other means." 

The 21 claims of the patent relate some to the process, the others 
to the product. Plaintiflf relies on claims 3, 8, 12, and 17 as typical. 
They are printed in the margin.^ The prominent défenses are antici- 

1 ".5. The herein described method of uniting two pièces of métal, consisting 
in r -pssing them together while passing a heating oleetrie eurrent from one 
to the other and localizing the flow of current nnd the heating thronghoiil 
the opération in a spot or spots, of cîrcumscribed or limited area as compared 
with the area of the immediately opposed surfaces so as to limit the union 
of the pièces to a spot or spots." 

"8. The method of electrically welding two plates or sheets of métal to- 
gether face to face between électrodes, consisting in restricting the area of con- 
tact Qf an électrode with said plates to a spot, iiassing a heating electric cur- 
rent from said électrode to the cooperatiug électrode through said spot to 
beat the work to welding température and applying pressure to the work in 
line with said spot to effect a welding of oue plate to the other." 

"12. The method of electrically welding two j)ieces of sheet. métal to one an- 
other, consisting in pressing the sheets together by pressure applied and lo- 
calized in a distinct well-deflned point or spot on the rear surface of a sheet 
while passing an ele<-tric current through them in the line of the pressure, 
thereby local izing' the path of the heating current from one to the other of the 
meeting surfaces of the sheets to cause the said sheets to be heated to weld- 
ing temi>erature hy the electric résistance of the work at said spot, and ap- 
plying pressure localiwd over said spot wherehy the pièces are welded to- 
gether at a distinct well-defined spot in tbeir meeting surfaces answering 
the purpose of a rivet." 

"17. Métal plates fastened together hy a number of distinct or isolated welds 
on their meeting surfaces and in spots comprising meeting portions of the 
métal plates, the backs of said plates being practically unaltered in their 
metallic condition and the spots on the meeting surfaces b«ing separated froin 
one another by distinct unwelded areas." 
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pation, lack of invention,. prior public use, and estoppel. The District 
Court found each of thèse défenses established and dismissed the bill. 
268 Fed. 836. Noninfringement is pleaded but not urged. 

The patent has been adjudicated in but one other suit, viz., Thom- 
son Electric Welding Co. (plaintiff's predecessor) v. Barney & Berry, 
in the First Circuit, decided in 1915. In that case Circuit Judge 
Dodge, who presided in, the District Court, held the patent void for 
lack of invention. The Circuit Court of Appeals held that the patent 
was not anticipated and that it involved invention, and reversed the 
judgment of the District Court. The opinions of both the District 
Court and of the Circuit Court of Appeals are reported in 227 Fed. 
428 et seq., 142 C. C. A. 124. 

[11 The art of electric résistance welding was old and far advanced 
in 1903, when the Harmatta patent was applied for. Prof. Elihu 
Thomson, the head of plaintiff company and of its predecessor, was 
a pioneer in that art. In 1886 he obtained process and apparatus 
patents respectively (Nos. 347,140 and 347,141) for so-called butt 
welding, which involved the uniting of the abutting ends of métal 
wires, bars, etc., by applying heat at the joint and the adjacent sur- 
faces by means of électrodes, and pressing the two pièces together 
when heated to welding température. There was hère true résistance 
welding, with pressure of the parts involved, although the électrode 
did not exert the welding pressure. In 1889 Thomson obtained a 
patent (No. 396,015) for electric riveting, which involved the-heating 
of the rivet when in place by means of a current passed through it 
by the use of électrodes, under pressure thereon, the effect being not 
only to swage the rivet and weld it to the adjoining métal, but appar- 
ently (when desired) to weld together, in part at least, the portions 
of the plates immediately adjoining the rivet. 

In 1891 Thomson obtained a patent (No. 444,928) for what is called 
lap-welding. While the spécification states that the invention is spe- 
cially adapted to the welding of the overlapped edges of plates, it is 
not so limited, but expressly includes "welding together strips, sheets, 
plates, or bars of métal where it is désirable to form a joint of con- 
sidérable length." According to the spécification, "the surfaces to 
be welded are pressed together to form a tmion," the work being fed 
in the longitudinal direction of the joint "through suitable prçssure 
devices [preferably roller électrodes], the work being properly ar- 
ranged, so that the pressure devices will press the surfaces tO be weld- 
ed together and simultaneously passing the electric current through 
the work at the point of pressure." The électrodes were employed 
to exert the welding pressure. The spécification further states that 
"as the work is passed through such rolls with a continuons motion 
each point, as it cornes between the rolls, is heated and the surfaces 
pressed together," etc. By way of further description of one of the 
figures it is said that — 

"The electric current being now turned on as It passes from one roller to 
tlie other and across the point of pressure will heat the work to the welding 
température * * * after which the screw can be glven a few more turns 
to ^ect a solid union. The work having heen thus started, may now be aïov- 



THOMSON SPOT WELDEB V. FORD MOTOR CD. 683 

(281 F.) 

ed along through or between the roUs so as to bring successive parts of the 
joint into position to be pressed and heated at the same time." 2 

In 1893 Thomson obtained a patent (No. 496,019) relating particu- 
larly to soldering sheet métal pièces flatwise, either by the use of solder 
or (when applied to tin plates) by melting the tin sufficiently to es- 
tablish union thereby. The électrodes, in the f orm of clamps or other- 
wise, served not only to supply the necessary beat, but to exert suffi- 
cient pressure upon the overlapped sheets to efifect their union. A 
roller électrode is disclosed, performing the double function of heat- 
ing and pressing, and having its periphery corrugated or grooved. As 
stated in the spécification: 

'•ïhe rollers exert pressure while the current heats the thin métal pièces 
at successive points betvfeen the rollers." 

This was, to say the least, electric résistance spot soldering. 

In 1897 Robinson received a patent (No. 574,942) on so-called pro- 
jection welding, as specially applied to the welding of a splice bar to 
the web of a railroad rail, the splice bar having upon its inner face 
a number of projections which by the application of the heating cur- 
rent are fused, and by pressure made to form welds between the pro- 
jections on the bar and the fused opposing portions of the rail. Klein- 
schmidt, in 1898, took out a patent (No. 616,436) for a: similar process, 
and by methods not essentially unlike thoseof Robinson. 

Whether or not the Thomson so-called lap-welding invention should 
be regarded as an absolute anticipation of the Harmatta patent, we 
think the state of the srt to which we hâve referred left.no room for 
invention in Harmatta.' Thomson's lap-welding patent is criticized 
as not plane-face welding, much less spot-welding. We see no distinc- 
tion upon principle between plane-face welding and lap-welding; the 
former certaiuly embraces the latter. If Thomson's roller électrode 
device was capable of welding a line or seam in a métal lap joint, it 
was readily adaptable to line-welding together coterminous plane-face 
plates. Harmatta's original application (made in ignorance of Thom- 
son) disclosed roller électrodes broadly enough to include that very 
use. We think Thomson's lap-welding invention was in essence a 
welding in points. In fact, his line seam was merely a succession of 
adjoining points. The spécification repeatedly speaks of the "point 
of pressure," says that "each point as it comes between the rolls is 
heated," etc. ; "the current passes across the point of pressure." It 
satisfactorily appears that. although Thomson's roller électrodes in 
the form shown in the patent were not practicably adapted to com- 
mercial spot-welding as disclosed by the Harmatta patent, they could 
readily be made to do such spot-welding by the use of suitable projec- 
tions upon the face of the rolls (Thomson later did .spot-soldering by 
the use of such projections); and assuming that pin électrodes were 
essential to successful commercial spot-welding, that form of élec- 
trodes was old, as illustrated by Thomson's electric soldering patent 
referred to. 

2 AU italien in thls opinion are ours. 
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[2] In dur opinion the art of soldering is analogous to that of weld- 
ing. The différence in degree of beat generated by the electric re- 
sistancei as required in welding and soldering respectively, is not suffi- 
cient to defeat analogy. , By the use of enottgb more beat Tbomson's 
soldering device could readily bave effected spùt-welding. Sucb anal- 
ogy seeras recognized in tbe Benardos patent, whose invention is 
applied "to welding tbin métal sbçets and rods, and tbe soldering of 
metals as well as their hardening and annealing," and in the Lemjj 
patent (No. 553,932) issued to plaintiff's predecessor, which provides 
for "welding, soldering, cementing, or similar opérations." No es- 
sential différence in principle between beating at points and heating 
in spots is apparent. Projection welding. partakes, though not in so 
pronounced a sensé, of tbe nature of spot-welding. 

[3] We agrée witb Judge Dodge tbat Harmatta's idea of "making 
bis electric welds small iti area râther than large in coniparison witb 
fhe'areas of the oppôsed surface to be joined and isolatîng them, so 
as to leâve eaçh surrounded by a comparatively large area of unwelded 
surface," does not involve invention in view of the prior art. In oth- 
er words, given tbe désire for a welding in spots, naturally enough 
s'Uggésted by the prior art and by its commercial development, we 
thihk Harmatta's spécifie application of the principles of that prior 
art ihvolved only the skill of the expert mechanic. Not only every 
principle, but every electric and mechanical process, involved in the 
Harmatta-Saims, was well known in the prior or directly analogous 
arts, or in mechanical arts generally. We cannot think, in view of 
the prior art, that invention is to be found in the considérations, sepa- 
ratèly or collectively, tbat in Harmatta no bodily movement of the 
sheets is required, that the current is localized and pressure exerted 
solely by the électrodes, or by the différence in the form of the élec- 
trodes, or by the différence in amount of extruded métal, as com- 
pared with some of the earlier applications of résistance welding, Al- 
though invention is not necessarily negatived by the fact tbat each 
élément of the combination is old, the question of fact whetber the 
combination itself involves invention in view of the prior art is always 
présent. 

Our conclusion of noninvention, based upon a review of tbe prior 
art, is materially strengtbened by the serious doubt whether Harmatta 
tbought, wben be filed bis patent application, that be bad patentably 
invented anything by tbe disclosure of spot-welding, as a process or 
prodiict distinct from point-welding or line-welding, as well as by 
tbe fact tbat otbers previous to the grant to Harmatta, and apparent- 
ly in ignorance of Harmatta's claimed invention, successfully prac- 
ticed the art of spot-welding. Harmatta's application was filed De- 
cember 3, 190.3. For "continuons welding," tbe spécification disclosed 
roller électrodes for exerting pressure "wberebv tbe advancing séries 
of single points of tbe seam to be welded is united to a wbole witb a 
minimum amount of current." It also sbowed pin-shaped électrodes, 
^'wbich may be adapted to work on the smallest possible surface oï 
contact," which could be used for the "welding of two métal sheets 
of equal tbickness, intermittently or at certain spots only," and by tbe 
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use of which, as illustrated, "a stnall, round, very sharply defined 
place of welding is caused which perf ectly answers the purposes of 
a rivet." 

But norie of the claims contain in terms any référence to spot-weld- 
ing. The first claim related to the process of electric welding "con- 
sisting in employing the électrodes, not only to conduct the carrent 
to the objects being welded, but also to exert a regulable pressure on 
the same" ; the second, to an apparatus for electric welding "com- 
prisiug Mo électrodes between which the objects to be welded are 
introduced and means whereby one of the électrodes can be approached 
to and receded f i-om the other" ; the third, to an "électrode appara- 
tus for electric welding, comprising two roller électrodes between 
which the objects to be welded are introduced, and means for pressing 
the électrodes to the work"; the fourth, to an "électrode apparatus 
for electric welding, comprising two roller électrodes between which 
the objects to be welded are introduced, and means for rotating one or 
both of the roUers for the purpose of advancing the work in its path 
between the électrodes." Each of the four claims would literally read 
ûpon Thomson's lap-welding or roller-electrode device. The natural 
inference would be that Harmatta regarded the principle employed 
in roller-electrode and pin-electrode welding as the same. The Patent 
Office found nothing patentable in Harmatta's application until six 
years later. 

[4] The patent issued nine years after the application was filed, and 
after numerous vicissitudes and amendments (including the entire 
élimination of the roller-electrode feature), and after the application 
had been placed in interférence with the claims of Adolph Rietzel, to 
whom a patent had previously been issued on July 20, 1909 ; Rietzel's 
claims, as allowed, being adopted by Harmatta at the suggestion of 
the Patent Office for purposes of interférence. Rietzel was the en- 
gineer, superintendent, and gênerai manager of plaintiff's predeces- 
sor. His application was filed February 24, 1905, and presumably in 
ignorance of Harmatta's application or claimed invention. From the 
beginning Rietzel's application was owned by plaintiff's predecessor. 
The interférence was declared in favor of Harmatta, for Rietzel's 
failure, as the junior party to the interférence, to take testimony in 
support of his claim of priority ; plaintiff's predecessor at the time 
owning both the Harmatta application and the Rietzel patent. What 
we hâve said is not intended as a criticism of plaintiff's predecessor, 
or of counsel, or of the Patent Office. Rut the fact that the award 
of priority was not based upon an adjudication on the merits tends 
to weaken its force. 

It, however, convincingly appears in the record before us that in 
1898 (and about five years before Harmatta's application) Rietzel, 
while in the employ of plaintiff's predecessor, in several instances suc- 
cessfully joined two pièces of lapped métal at isolated spots by means 
of a Thomson butt-welding machine ; the sheets of métal being unit- 
ed by pressing them together and at the same time passing the heat- 
ing current from one électrode (or so-called contact) to the opposite 
électrode, at the selected spot on the meeting surface of the plates, 
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the spots hexng restricted in area, so as to leave well-defined and com- 
paratively extensive areas of no-union completcly surrounding the 
spots — one of the électrodes or contacts used being of standard size 
àrid fonn, the othcf being reduced by cutting down to a diameter of 
about three-etghths of an inch. 

[6] Assuming, for the purposes, at least, of this opinion, the correct- 
ness of the contention that thèse spot welds, wliile satisfactory and suc- 
cessful,' were not considered by Kietzel a commerciaîly practical ex- 
periment, and did not anKmnt to a réduction to practice within the 
meaning of the patent law, or became an abandoned experiment, Riet- 
zel's expérience strongly discrédits inventive quality in what Harmatta 
did several years later, including his disclosure of the use of pin- 
electrodes. 

The fact also appears in this record that at various times, ranging 
fromtwo years to five or six years, before the issue of the Harmatta 
patent, and apparently in ignorance of his asserted invention, various 
manufacturers put out or used spot-welding machines with commer- 
cial success. Some of thèse uses antedated the issue of the Rietzel 
patent. Thèse expériences also tend to discrédit invention in Har- 
matta. 

It foHows.in our opinion, from what has been said, that the efFect 
of the great commercial success of the Harmatta invention in the 
hands of plaintiff is entitled to little weight upon the question of in- 
vention, even were that question otherwise in doubt, which we think 
it is not. 

Our conclusion of noninvention makes it unnecessary to consider 
the alleged McBerty prior use, the défense of équitable estoppel as- 
serted against plaintiff, the standing of the De Ferranti patent, or any 
of the other défenses presented. 

The decree of the District Court is affirmed. 

DENI SON, Circuit Judge, dissents. 



UNITED StATES v. KING COUNTY, WASH., et al. 

(arcuit Court of Appeals, Nlnth Circuit. July 3, 1922.) 

No. 3790. 

Taxation <S=>I8— County operating ferry held not Ilàble for government trans- 
portation tax. 

A coiinty of the state of Washington, operatihg a ferry under Laws 
Wash. 1S9.5, p. 341, S 2, and Laws Wash. 1899, p. 39, § 1 (Rem. Code 1915, § 
501.^), was not requlred to coUect and pay over to the government trans- 
portfltion tax, under Revenue Act 1917, SI WO, 501, .WS, and Revenue Act 
1918, S 500 et seq. (Conip. St Ann. Supp. 1919, S asOOMia et seq.), since the 
maintenance and opération of the ferry by the county was the exercise of 
a.strictly governraental function, protected against taxation by the féd- 
érai Constitution. 
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In Error to the District Court of the United States, for thé North- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Action by the United States against King County, Wash., a municipal 
corporation, and others. Judgment for défendants, and the United 
States brings error. Affirmed. 

Thomas P. Revelle, U. S. Atty., and John A. Frater, Asst. U. S. 
Atty., both of Seattle, Wash. (Cari A. Mapes, Sol. of Internai Revenue, 
of Washington, D. C, and Robert M. Foster, Sp. Atty., Bureau pf 
Internai Revenue, of counsel), for the United States. 

Malcolm Douglas and Howard A. Hanson, both of Seattle, Wash., 
and L. L. Thompson, Atty. Gen. of Washington, for défendants in 
error. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The court below having sustained a demur- 
rer to the complaint as amended and given judgment accordingly, the 
sole question hère is as to the sufficiency of the plaintiflf in error s 
pleading. The action was brought to recover of King county, state 
of Washington, and its officers, a transportation tax on account of 
moneys paid to them for the transportation of freight and passengers 
on certain ferryboats maintained and operated by the county. 

A statute of the state of Washington authorized any county within 
the state to, among other things — 

"operate and maintain a ferry across or wharf at any unfordable stream, 
lake, estuary or bay within or bordering on said county, together wlth ail the 
necessary boats, grounds, roads, approaehes and landings necessary or apper- 
taining thereto, wlth full jurisdietion and authority to operate and maintain 
the same free or for toU, by and under the direction and control of the board of 
county commissioners of such county and as said board shall by resolution dé- 
termine." Laws Wash. 1895. p. 341, § 2 ; I^aws Wash. 1899, p. 39, § 1 ; Rem- 
ington's Code Wash. 1915, § 5013. 

By section 500 of the United States Revenue Act of 1917 (40 Stat. 
314) it was, among other things, provided that from and after Novem- 
ber 1, 1917, there should be — 

"levied, assessed, eollected, and paid a tax équivalent to three per centum 
of the àmoiint paid for the transportation by rail or water * ♦ * when 
in compétition with carriers b.v rail or water of property by freight consigned 
from one point in the United States to another, * * • and a tax équiva- 
lent to eight per centum of the amount paid for the transportation of persons 
by rail or water * * * on a regular established line when in compétition 
with carriers by rail or water from one point in the United States to another, 
or to any point in Canada or Mexico, where the ticket therefor is sold or 
issiied in the United States, not including the amount paid for commutation 
or season tickets for trips less than thirty miles, or for transportation the 
fare for which does not exceed 35 cents, and a tax équivalent to ten per 
centum of the amount paid for seats, berths and staterooms • * • on 
vessels. • * * >• 

The next section provided that the taxes imposed by section 500 
should be paid by the person, corporation, partnership, orassociatijoii 
paying for the services or facilities rendered. A similar requirçmept 
is made by section 5W (a) of the Revenue Act of 1918 (Compi Stj Ann. 
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Supp. 1919, § 6309y3h). By section 503 it is provided, among other 
things, tlaat, every person, corporation, partnership, or association, re- 
ceiving any payments referred to in section 500, should collect the 
amount of the tax so imposed and should maké mbnthly returns under 
oath in duplicate and pay the sàme to the collector of internai revenue 
of the district in which the principal office or place of business is lo- 
cated. By section 500 et seq. of the Revenue Act of 1918 (Comp. St. 
Ann. Supp. 1919, § 6309i/3a et seq.) the rates levied, assessed, and to 
bCiÇollected and paid after April 1, 1919, were increased, but with 
similar provisions in other respects, in so far as concerns the présent 
case, as specified in the act of 1917. 

: Two contentions are made on behalf of the plaintiff in error: First, 
that the maintenance and opération of the ferries by the municipality 
was and is an ordinary business enterprise, as distinguished from a 
strictly govemmental function, vi^hich latter (it is practically con- 
cgded) is protected by the fédéral Constitution against taxation; and, 
secondly, that îf it be conceded that the maintenance and opération of 
tliç.'. ferry in question is a purely governmental function, engaged in by 
the municipality and its officers for the benefit of the public at large, 
still the tax involved is imposed, not upon the state instrumentalities, 
but ,upon the, per sons paying for the transportation services, and that 
the State authorities could be legally required to collect the moneys for 
auch transportçition and pay the tax over to the United States. 

We do not understand that the establishment and opération of a 
ferry by any governmental body can be properly regarded as a busi- 
ness enterprise, nor that there is or can be anything private àbout it. 
We understand it to be the duty of the government, wh^'ther national, 
state, county, or city, to provide suitable roads, bridges/ and. ferries for 
the convenience of the public, and that when such a government un- 
dertâkçs to do so, and to itself operate them, it is in the exercise of a 
strictly governmental function, and that the public hâve the right to the 
use thereof upon complying with the terms and conditions legally 
prescribed. It has àlways been so, as we understand the law. In the 
case of Hart v. Bridgeport, 11 Fed. Cas. 681, No. 6,149, 13 Blatchf. 289, 
Judge Shipman, in speaking of the Une of démarcation between public 
governmental duties and orivate or corporate duties, said at page 682: 

"Public duties are, in gênerai, those whieh are exereised by tlie state as a 
part pf its so^ereignt,y, for the beneflt of the whole publie, and the discharge 
of which is delegated or imposed by the state upon the municipal corpora- 
tion. They are not exereised, either by the state or the corporation, for its 
own émolument or beneflt, but for the benefit and protection of the entire 
population. Familiar examples of such governmental duties are the duty of 
preserving the peace, and the protection of property from wrongdoers, the 
construction pf highways, the protection of health, and the prévention of 
nuisances. The exécution of thèse duties is undertaken by the govern- 
ment, because tbere Is a uni versai obligation restlng upon the govern- 
ment to protect ail its citizens, and because the prévention of crime, the prés- 
ervation of health, and the construction of means of intercommunication are 
beneflts in which the whole community is alike and equally intere.ste<l. 
Private or corporate powers are those which the clty is authorizert to exe- 
xnite for its own etnolument, and from which it dérives spécial advantage. 
or for the ■ Increased eomfort of its citizens, or for the well ordering and 
contenlent régulation of particular classes of business of Its Inhabitants, but 
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are not exercised in tlie fliKcliai'Se of tliose seiieral and recognized dutios 
which are undertaken by the govemmont for the universal benefit." 

That it is a principle. of the common law that ferries are public! 
juris, and can be granted by the sovereign power, see Conway et al. 
V. Taylor's Executor, 66 U. S. (1 Black) 603, 17 L. Ed. 191 ; Fanning- 
V. Grégoire et al., 37 U. S. (16 How.) 524, 14 L. Ed. 1043; Mills v. 
St. Clair Co. Com'rs, 3 Scam. (111.) 53 ; Carroll v. Campbell, 108 Mo. 
550, 17 S. W. 884. In McQuillin on Municipal Corporations, vol. 1, 
§ 227, p. 514, it is said : 

"The use of streets is designed for the public at large, as distinguished froni 
the légal entity known as the city, or municipal corporation. The manage- 
ment of higbways may be characterized as municipal duties relating to gov- 
ernmental affaira. During the early periods of English history the highways 
were laid eut and constructed directly by the government. The government 
assumed the immédiate and sole management of them, and this was recognized 
as an essential governmental function. In this country the control of high- 
ways is primarily a state duty. They are everywhere maintained for the u.se 
of the public at large. 'To the eomnionwealth hère, ns to the king of England, 
belongs the franchise of every highway as a trustée for the public, and 
streets regulated and repalred by tho autliority of. a municipal corporation 
are as much highways as are rivcrs, raiiroads, canals, or public roads laid out 
by authority of the quarter sessions. In England a publih road is ealled the 
king's highway, and, though it is not usually ealled the eommonwealth's 
highway hère, it is so in contemplation of law, for it exists only by force 
of the eommonwealth's authority.' " 

At page 893, § 406, the same author says : 

"A ferry may be regarded as the continuation of a public highway from 
one .side of the water over which it passes to the other. In this sensé it is a 
suhstitute for a bridge, and its end and us(; is the same. A feiTy is a right or 
franchise which cannot be e.xerc-ised in England without the king's license, 
and in this country it cannot be exercised without a législative grant. In law 
it is treated as a franchise. It does not belong to the riparian proprietor of 
the soil. The state may authorize a municipal cori)oratiou to establish and 
license ferries." 

To the same effect are the décisions in the cases of East Hartford 
V. Hartford Bridge Co., 10 How. 511, 13 h. Ed. 518; People v. S. F. & 
A. R. Co., 35 Cal. 606; City of New York v. Starin, 106 N. Y. 1, 12 
N. E. 631 ; Hackett v. Wilson, 12 Or. 25, 6 Pac. 652; Reid v. Lincoln 
County, 46 Mont. 41, 125 Pac. 429; Patterson v. Wollmann, 5 N. D. 
608, 67 N. W. 1040, 33 F. R. A. 536. 

The South Carohna case (199 U. S. 437, 26 Sup. Ct. 110, 50 F. Ed. 
261, 4 Ann. Cas. 737), referred to by counsel on both sides, involved 
an excise tax levied by the gênerai government on the sale of intoxi- 
cating liquor by agents designated by the state for its disposai, and the 
court — three justices dissenting — held that the business so entered 
upon and conducted by the state was of a private business nature, and 
therefore not exempt from an excise tax. But that, in our opinion, 
was a wholly différent case from the présent one. The prevailing opin- 
ion did not undertake to overrule any of the numerous preceding dé- 
cisions of the same court upon the gênerai subject, but to di.stinguish 
them. One of the preceding cases was that of Ambrosini v. United 
States, 187 U. S. 1, 23 Sup. Ct. 1, 47 L. Ed. 49. In that case what 
was ealled the Dramshop Act of the Législature of IHinois, passed for 
281 F.— 44 



690 281 FEDERAL RBPORÏBB 

the purpose of regfulating the liquor traffic in protection of the public, 
and certain ordinances of the city of Chicago enacted thereunder, re- 
quired bonds to be given by applicants as prerequisites to the issu«t 
of licenses permitting sales. The court held that the granting of such 
licenses was a strictly govemmental function, and that the giving of 
the bonds was a part of the same transaction, and to tax either would 
be to impair the efficiency of the state and municipal action, and there- 
fore was unconstitutional. 

In United States v. Baltimore & Ohio R. Co., 17 Wall. 322, 21 L. 
Ed. 597, the Suprême Court held that the United States could not tax 
revenues received by a municipal corporation of the state of Maryland 
from funds invested by it in stock of a railroad company, for the rea- 
son that such investment was made by the city in its governmental 
capacity for the gênerai benefit of its citizens. So, in the instant case, 
it seems clcar to us that the establishment and opération of the ferry 
in question by the county of King under législative grant of power 
for the benefit of the public was in pursuance of its strictly governmen- 
tal function. 

It is true that in the présent case the tax was not imposed directly 
upon the county of King, but upon the persons paying to it the trans- 
portation charges ; but it is obvious that the collection of those charges 
is at least one of the means which the county must resort to for the 
purpose of paying the costs of the ferry, which, if insufficient, must 
be made good from its other revenues or by gênerai taxation. Hence 
it seems plain that the fédéral tax hère involved is an interférence 
with and a burden upon the govemmental functions of the state. 

The judgment is affirmed. 



THE OLOCKSON. 



FALK et al. v. UNITED STATES SHIPPING BOARD EMERGENCY FLEET 

CORPORATION et al. 

(Circuit Court of Appeals, Flfth Circuit. June 20, 1922.) 

No. 3836. 

I. Satvage i@=934 — Master and crew of government tug held entitled to award 
for saving another government vessel; award held not excessive. 

A government tug, towing tn the Canal, was sent to the assistance of a 
Shlpping Board steamship on flre 120 miles west of Panama, near the 
coast, under positive Instructions not to attempt to tow her to port; the 
only alternative being to tow her into shoal water and sink her. When 
the tug arrived, she had been abandoned by master and crew, who were 
on a cruiser and refused to return ; the master desiring the cruiser lo 
blow up and sink the steamer. Two of the tug's crew went on board and 
secured a towline, after which the master of the tug obtalned permis- 
sion by wireless to attempt to save her, and towed her to iwrt, saving the 
cargo, worth ?178,000, and the ship, worth in damaged condition 5100,000. 
There was sorae évidence, but not concluslve, of an agreement by the ma- 
rine superintebdent of the Canal that the tug should be paid for towage 
and not sa Ivage services. Held that, in any event, the salvage service 
was volunteered by master and crew to an abandoned vessel, and was 

^SjFor otbcr casas s«e sàme topic & KBY-NUMBER In ail Key-Numbered Disesta & iDdexM 
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hlghly fflefitorloBS, and that an award to ttem of $15,000< BS salvage 
compensation, was proper, and not excessive. 

2. Saivage <s=:348— Burden ef proving contract on vessel owner. 

The burden is on the owner of a salved vessel to prove a contract flxing 
the ainouut of saivage. 

3. Saivage i@=3l8— Crew of public vessel entltled to saivage compensation. 

The crew of a public vessel is entltled to compensation for saivage serv- 
ices. 

4. Saivage ®=33 — Government tug, engaged In towlng for hire, held a mcrchant 

vessel. 

A tug owned by the United States, but employed in towing vessels in 
raiiaina Canal, held a mercliant vessel in respect to saivage services 
reiidered. 

5. Saivage <s=3l6— Crew of vessel under contract may be entltled to saivage 

award. 

That a vessel has been employed for a service for a flxed compensation 
does not prevpnt her crew from being awarded saivage for meritorioua 
services not coutemplated by the engagement. 

6. Saivage iS=>l8— Crew of government vessel may recover for saivage services 

for saving government vessel. 

That tlie United States is the owner of both salved and salvlng vessel 
does not prevent a claim of saivage by the crew. 

Walker, Circuit Judge, dlssenting. 

Appeal and Cross-Appeals from the District Court of the United 
States for the Canal Zone. 

Suit in admiralty for saivage by Leopold Falk and others against 
the United States Shipping Board Emergency Fleet Corporation, 
owner of the Steamship Olockson, and Thomas Endresen, claimant 
of cargo. From the decree, ail parties appeal. Affirmed. 

William C. Macintyre, of Ancon, C. Z., and George Terriberry and 
Joseph M. Rault, both of New Orléans, ha. (Todd & Macintyre, of 
Cristobal, C. Z., and Terriberry, Rice & Young, of New Orléans, La., 
on the brie f), for appellants and cross- appellees. 

, A. C. Hindman, Sp. Asst. Atty. Gen., of Christobal, C. Z., for ap- 
pellee and cross-appellant. U. S. Shipping Board Emergency Fleet 
Corporation. 

James W. Ryan, of New York City, and T. Catesby Jones, of New 
York City (Chauncey P. Fairman and Bigham, Englar & Jones, of 
New York City, on the brief), for appellee and cross-appellant En- 
dresen. 

Before WALICER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. This case arises on a libel filed by Leopold 
Falk, chief engineer and a member of the crew of the tug Gorgona, in 
behalf of himself, the captain, and crew of said tug, against the United 
States Shipping Board Emergency Fleet Corporation and the steam- 
ship Olockson and its cargo, to recover as salvors for saving said 
steamship and cargo. Said steamship Olockson was a merchant ves- 
sel, the property of the United Stales, controlled by the United States 
Shipping Board , Emergency Fleet Corporation, and being operated by 

£=3For otber ca^es see same topic & KEY-NUMBER in ail Key-Numbered Digests & Index*, 
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the Barber Steamship Lines, Incorporated. The vessel was claimed 
by said Shipping Board, and the cargo by the master of the Olockson 
as agent of the owners. The hbel proceeded against the Shipping 
Board on the principles of a libel in rem, but seeking relief in per- 
sonam under the provisions of the Act of Congress of March 9, 1920 
(41 Stat. 525, 527), so permitting. The value of the cargo was agreed 
to be $178,000, and was released on bond. 

[1] The tug Gorgona belongs to the United States as property of 
the Panama Canal, and is used in the assistance of vessels passing 
through the same, when in need, for compensation usually agreed on. 
Her usual compensation was $25 per hour for towing service. Said 
vessel Olockson, with a cargo of gasoline and rails, bound for the 
Orient, after passing through the Panama Canal, was reported by 
wireless to be on fire by the captain of the United States cruiser Ta- 
cdiha, which had her crew aboard. He also reported that he consid- 
ered it unsafe to tow the Olockson with the Tacoma. The Olockson 
was reported to be 120 miles west of Panama and 24 miles southwest 
of Cape Ma.lo. The tug Gorgona, of the Panama Canal, was sent to 
her assistance. On leaving the port of Balboa, her master was given 
positive orders by Marine Superintendent Sargent not to attempt to 
round Cape Malo with the Olockson. Rounding thîs cape was neces- 
sary to bring the Olockson to Balboa. The only alternative was to 
tow her to shoal water and sink her, out of the path of commerce. 
The master and crew of the Olockson had abandoned her, and the mas- 
ter refused to order any one to go aboard to fix a towline. He thought 
she should be shelled and sunk, and had requested authority for the 
Tacoma to dô this from the naval authorities. The captain of the Ta- 
coma refused to shell the Olockson without such authority. 

The master of the tug was unwilling to order any of his crew aboard 
the burning Olockson, in order to make f ast a towline. However, he 
maneuvered the Gorgona to windward of the Olockson and in touch 
with her, when two of the tug's crew, of their own volition, without 
orders, sprang on board the Olockson and made fast a towline. The 
master of the tugf Gorgona then of his own initiative sought permission 
by wireless, through the captain of the cruiser, to attempt to tow the 
Olockson, still on fire, to Balboa, where she could be saved. He finally 
secured permission to use his discrétion to carry out any request made 
by the master of the Olockson as to disposition of that vessel. 

From the évidence it would seem that the idea of making salvage of 
the vessel or cargo originated with, and was due to, Capt. Howard, 
the master of the tug, and was accepted finally by the master of the 
Olockson, who then requested it, and that the towage, and finally the 
salvage, was rendered possible by the gallantry of the two members 
of the tug's crew, who acted on their own initiative after the crew of 
the vessel in péril had refused to do anything. Before this, the idea of 
every one seemed to hâve been the destruction of the vessel, in such a 
Vvay as to prevent her becoming a menace to commerce, and the neces- 
sary total loss of the cargo. The orders given by the marine superin- 
tendent did not contemplate" towing the vessel to port, and his consent 
to withdraw his order not to round Cape Malo was due to the initiative 
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and request of the tug's master, whicH the voluntary gàllantry of the 
two members of her crew rendered possible. 

Iti withdr^wing tHis prohibition, the marine superintendent'did not 
continue to direct the movements of the tug or its crew; he did not 
order that they should carry out the requests of the master of the 
Olockson; he cOmmitted to the discrétion of the master ' of the tug, 
Capt. Howard, the entire responsibility for, and power to direct, the 
conduct of the Gorgona in this regard. After that the actions of the 
Gorgona and her crew were apparently undertaken by Capt, Howard 
on his own rcsponsibiHty. Had he, in the exercise of this discrétion, 
refused to tow the Olockson, hecould hâve properly donc so. If he 
ipiproperly towed her and endangered the tug, it would hâve been his 
default, and not the carrying out of the orders of another. 

[2] It is insisted that the Gorgona was proceeding to the assistance 
of the Olockson under an express contract fixing the compensation to 
be paid for ail services of herself and crew. Upon the news of her 
condition being received, an officiai of the Panama Agencies, which 
company, as local agents, handled ail Shipping Board vessels, called up 
the marine superintendent of the Canal and asked him to send the tug 
Gorgona to the assistance of. the Olockson. There is some évidence 
that this officiai of the Panama Agencies said to the superintendent, 
"I suppose this will be $25," and asked said superintendent whether 
there would be any salvage in the matter ; the superintendent replying 
that as far as he was concerned he did not see there was. It was 
stated this was an off-hand inquiry, made jocularly and a laughing re- 
ply. The burden is on the vessel's owner to prove a contract fixing 
the amount of salvage. 35 Cyc. 758. 

Hère there appears to hâve been no definite contract, except the 
statement of the marine superintendent that, so far as he was con- 
cerned, the usual charge of $25 per hour would be sufficient, and he 
would ask no salvage. While this might fix the compensation for the 
use of the tug for towage service, we do not think it amounted to a con- 
tract which would exclude the claim made by the crew in this case. 

Even if it be conceded that the tug was sent out under an engage- 
ment for a fixed compensation, it would seem that the service which 
her master and crew rendered was far more than, and was dififerent 
from what, was originally intended. When the Gorgona reached the 
Olockson, it found that, instead of being expected to aid that vessel, the 
vessel had been abandoned by her master and crew; that, in.stead of 
being called on to tow the vessel, her master and crew refused to take 
the steps necessary to tow her, and abandoned ail efforts to save her 
to the tug and her crew. The situation thus existing was entirely dif- 
férent from the aid afforded by a tug to a disabled vessel, and be- 
came one of saving an abandoned vessel. 

"The true criterion by which It is to be ascertained wliether the towing 
vessel bas become a salvor is whetlier the supervening circumstances were 
such as to jusUfy her in abandoning the towage contract. Thus, an engage- 
ment to tow embraces the risk of ordinary weather only ; and so, where a 
violent hurrieane arises, so as to justify a tug in abandoning the contract, and 
she at great péril to herself continues to tow the vessel during the hurrieane 
without interruption, though taking longer, prevents tlie vessel drifting upon 
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tte shoTCi and brings her to her destination safely, tlie services are salvage. 
Négligence of the tow placing her In a position of péril transforms into sal- 
vage r«scue services thereafter rendered by the tug. In no instance is it aln 
solutely essentiàl that the tug be also imperiled. So where, by the breaking 
of a ship's hawser, the ship Is placed in danger not occasioned or contrlbuted 
to by the tug, a towage contract is so far suspended as to entitle the'tug to a 
hirger rémunération under the head of salvage." 24 R. C. L. 1444. 

[3] Whether the tug be strictly a merchant vessel or a quasi public 
yessel, her crew are not, by reason of any agreement as to compensa- 
tion or her character, debarred a reward by way of salvâge for the 
responsibility which the master assUmed and efforts of himself arid 
crew, Which i"esulted in the saving of the cargo and of the vessel, in 
its damàg'ed condition, both of which otherwise would hâve been to- 
taliy lost. It has never been held that the crews of pubhc vessels are 
not to be comperisated in any case by Way of salvage. 35 Cyc. 736; 
Robson V. Huntress, 20 Fed. Cas. 1060, 1062; No. 11,971; The José- 
phine, 13 Fed. Cas. 1150, 1152, Nb. 7,546. 

[4] But we think that this vessel, while bwned by the United States, 
should be classed as a merchant vessel. She was engaged in the aid 
of commerce, for hire, and was under no duty to go to the relief of 
the Olockson, any more than a Vessel owned by private persons en- 
gaged in the same line of business. She was wholly unlike a fire de- 
parttrient extinguishing a fire, the very business for which it was main- 
tàined and paid. 

[5| :Thâ.t a vessel has been employed for a seryice for a fixed com- 
pensation doés not prévent her crew from being awarded salvage for 
meritorious services not contemplated by the engagement. The ex- 
istence of the contract is but an élément to be considered in fixing 
the amOUnt to'be awarded' for the unexpected service. The Excelsior. 
123. U. S. 40, 50, 8 Sup. Ct. 33, 31 L- Ed. 75 ; 35 Cyc. 720, 725. That 
the crew are employed by their own vessel for fixed wages is a fact 
which exists in every case where salVagè is allowed, and is not a bar- 
rier to an award of salvage, where the service perf ormed was extraor- 
diriary as in this case. 

The work was arduous, involved constant labor, and with moro ot 
leBs risk, for a long and continuons neriod, and resulted in the saving 
of cargo of the agreed value of $178,000, ând of a vessel, which in the 
original answer of the claimant is admitted to be worth, in its dam- 
aged condition, $100,000. It is reasonably certain that, but for the 
action of the captain and crew of the tug, both would hâve been lost. 

The àward of $15,000, as againSt cargo and vessel, is not so exces- 
sive as to'Call for its reversai. The division between the cargo and the 
vessel is one of which the claimant of the cargo cannot complain. 
There is no proof which shows that the vessel in its pi'esent condition 
is worth any more than $100.000, and the court was wàrranted in 
adopting the figure originally fixed by theclaimant of the vessel as its 
value. 

[6] That the United States is the owner of both the vessel and the 
tug does not prevent the claim of salvage. Rees v. United States (D. 
C.) 134 Fed. 146; Jacobson v. Panama R. Co. (C. C. A.) 266 Fed. 
344, 346. 
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We therefore conclude that the decree of the District Court should 
be affirmed. 

WALKER, Circuit Judge (dissenting). Upon the local agent for 
the Isthmus of the owner of the Olockson learning that that vessel 
was on fire at sea, he made a contract with the marine super intendent 
of the Panama Canal, the authorized représentative of the owner and 
operator of the tug Gorgona, which was not then in port, for that tug 
to go to the aid of the burning ship ; the understanding being that $25 
an hour was to be paid for the services of the tug and its crew, wheth- 
er the service rendered was successful or not. The owner of the tug 
sent in its bill for the service rendered, charging $25 an hour from 
the time the tug left Balboa until it returned to that place with the 
burning ship in tow. That bill was paid by or for the owner of the 
ship. There was no évidence of any change or modification of the 
above-mentioned contract. Several hours after the contract was made 
the tug returned to Balboa, and during the evening of that day put to 
sea to go to the aid of the Olockson, after the marine superintendent 
gave orders to the captain of the tug, which indicated that the marine 
superintendent did not then contemplate the towing of the Olockson 
back to Balboa. 

The terms of the contract, considered in the Hght of the circum- 
stances attending the making of it, plainly show that a rescue or saving 
■of the whole or a part of the Olockson or its cargo was a service 
covered by that contract. Obviously it was contemplated that a sal- 
vage service would be rendered, if it was fourjd to be reasonably prac- 
ticable to render it. It does not seem to the writer that the fact that, 
when performance of the service was actually entered upon under the 
previously made contract, the représentative of the tug owner did not 
expect the ship to be saved, and gave orders accordingly, can proper- 
ly be given the effect of making the salvage service rendered one not 
■covered by the contract. The fact that the tug owner; after the con- 
tract was made and without the knowledge or consent of the otber par- 
ty thereto, adopted a plan of action which, if carried out, would not 
bave resulted in saving the ship or its cargo, in whole or in part, does 
not keep the salvage service actually rendered by the tug and its crew 
from being one governed by the contract, so far as payment for it is 
■concerned. 

Though a service is one which helps to save a vessel endangered at 
sea, a valid contract by one party to pay at ail events, and by the other 
to receive, either a fixed or a reasonable compensation for such serv- 
ice, is as conclusive as an}' other contract. The Parisian (C. C. A.) 
264 Fed. 511 ; The Elfrida, 172 U. S. 186, 19 Sup. Ct. 146, 43 L. Ed. 
413. If such a service, so contracted for, is that of a tug and its crew, 
the party contracting for that service is deprived of the benefit of his 
contract if he is held to liability, not only to the other party to the con- 
tract for the compensation agreed to be paid to the latter for the serv- 
ice, but also to the latter's employées for a salvage award for the same 
service so far as they participated in rendering it; such award and 
the amount of it to be based on the false assumption that there was a 
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voluiitary rescuc, not covered by any contract, which would hâve gone 
unrewarded, but for the success of the effort. 

The service rendered being one covered by the contract, and the 
agreed compensation therefor having been paid, in the opinion of the 
writer the award in favor of the Crew of the tug cannot be sustained, 
because the contract price, which has been paid, covered the services 
rendered by the crew. 



SMITH V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. May 10, 1022.) 
No. 19:î9. 

1. Crimtnal law <s=>938(l), 1 156(3)— Ruting on motion for new trial discretlonary. 

A motion for new trial, v^-bother basefl on the record and évidence or 
on newly discovered erulence, Is addressed to tlie sound discrétion of the 
court, and Its riiling, witbin suoh discrétion, Is not reviewable on writ ot 
error, but such Immunity frpm revlew Is predieated on the court's havlug 
reàched a correct conclusion as to the încts and of its having given prop- 
er considération to aflidiivits offeredin support of the motion. 

2. Prostitution (ê=>4— Conviction for violation of White Slave Trafilc Act held not 

sustained by the évidence. 

A ccHiviç|ion. f or knowingly Inducing a woman to go from one statelnto 

another foi- immoral purposes, in violation of White Slave Trafllc Act 
(Comp. St. |§ 8S12-8819). hold not sustaiiie<l by the évidence, in view of 
defeudant's acquittai on counts eharging him with procuring tiel;t,"ts and 
aiding ih her transportatlon, and of newly discovered évidence, o.ffered In 
suijport of a motion for new trial, showlng that the trip was planned by 
. the .woman for legitlmate puriwses before the day on which, by her 
testimony, she had the conversation with défendant. 

Iti: Error to the District Court of the United States for the Western 
District o£ Virginia, at Big Stone Gap; Henry Clay McDowell, Judge. 

Criminal prosecution by the United States against J. C. Smith. 
Judgment of conviction, and défendant brings error. Reversed. 

E. M. Ftilton, of Wise, Va., and R. T. Irvine, of Big Stone Gap, Va., 
for plaintiff in error. 

Clarence E. Gentry, Asst. U. S. Atty., of Charlottesville, Va. 
(Thomas J. Mimcy, U. S. Atty., of Roanoke, Va., on the brief), for the 
United States. 

Eefore KNAPP, WOODS, and WADDILL, Circuit Judges. 

WADDILL, Circuit Judge. This is a writ of error to the judgment 
of the United States District Court for the Western District of Vir- 
ginia, at Big Stone Gap, rendered.on the lOth day of October, 1921, 
whereby the court overru'.ed the defendant's exceptions to the verdict 
theretofore rendered against him, and imposed a fine of $500 for the 
committing of the offense charged. . 

Plaintiff in error was indicted on six counts, for violating Act June 
25, 1910, familiarly known as the White Slave Act. 36 Stat. 825 
(Comp. St. §§ 8812-8819). The first three counts were abandoned, 
and trial had on the last three, which in substance charged, as follows: 
The fourth count, that the plaintiff in error "did aid and assist in 

^ssFor otber caeeii eet same toplc & KEY-NUMBER In aU Key-Numbered Digesta k Indexes 
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obtaining transportation" for Mrs. Naniiie B. Self, from Freemont, 
Va., to Pikeville, Ky. ; the fifth count, that he "did aid and assist and 
procure a ticket or tickets" for Mrs. Self from Freemont to Pikeville, 
Ky. ; and the sixth count, that he "ùnlawfuUy and knowingly did per- 
suade, induce, entice, and coerce" the said Mrs. Nannie B. Self to go in 
interstate commerce from Freemont, Va., to Pikeville, Ky., for the 
p.urpose of prostitution and debauchery, and for other immoral pur- 
poses, and with the intent and purpose on the part of the plaintitï in 
error that she vvould so engage in the practice of prostitution and de- 
bauchery and other immoral purposes. 

The case was heard upon the évidence adduced, without exceptions 
to the charge by the court, and without motions réspecting the suffi- 
ciency of the testimony to sustain a conviction, and the jury retùrned a 
verdict of guilty on the sixth count only. Plaintiff in error thereupon 
moved to set aside the verdict because it was contrary to the évidence; 
that the same, especially in the light of the acquittai under the fourth 
and fifth counts, was wholly without évidence to support it; that the 
évidence failed to show that the plaintiff in error persuaded, induced, 
enticed, or coerced the said Nannie B. Self to make the journey in 
question; and because the verdict was otherwise improper and unjust, 
and contrary to both the law and the fàcts. 

The trial court took time to consider this motion, and before the 
same was acted upon plaintifif in eri-or assigned an additional gfound 
for setting the verdict aside, namely, that of after-discovered évidence, 
and thereupon tendered his owil àfiidavit in support, and the latter mo- 
tion, together with the affidavits of three persons, namely, D. G. Kelly, 
Mrs. Maxie Kelly, and Lawrence Kelly, with affidavits bf sundry per- 
sons testifying to the character and standing of the three persons whose 
affidavits were ofïered in support of the motion. The court, upon 
considération of the motion to set aside the verdict, as well originally 
as upon the after-discovered évidence, overruled the same, and en- 
tered the judgment aforesaid, bf the lOth of October, 1921, from 
which this writ of error was sUed out. 

[t] Sundry assignments of error were made to the action of the 
court, which need not be considered in détail. The sole question we 
hâve to consider is whether or not the testimony in the case was suffi- 
cient to warrant the finding of the jury,~ând the judgment of the 
court therepn, and whether the court erred in its ruling réspecting 
the after-discovered évidence, and the weight to be given thereto. 
Thèse two questions will be considered tbgether, since they are largely 
controlled and governed by the same principles. A motion for a new 
trial is addressed to the sound discrétion of the court, and the granting 
or refusing to grant the same is not subject to review upon writ of er- 
ror, nor is the court's action in granting or refusing to grant a new trial, 
based on after-discovered évidence, subject to such review, since it is, 
at last, but a part of the application for a new trial. Mattox v. United 
States, 146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917; Holmgren-v.; 
United States, 217 U. S. 509, 521, 30 Sup.; Ct. 588, 54 L. Ed. 861, 19 
Ann. Cas. 778; Holt v. United States, 218 U. S. 245, 251, 31 Sup. Ct. 
2, 54 L. Ed. 1021. 20 Ann. Cas. 1138; McDonald v. Pless. 238 U. S. 
264, 35 Sup. Ct. 783, 59 L. Ed. 1,300; Felton v. Spiro, 78 Fed. 576, 
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,581, 24 C. C. A. 321 ; Smith v. United States, 231 Fed. 25, 32,: 145 C. 
C. A. 213 ; Yeates v. United States, 254 Fed. 60, 165 C. C. A. 470. 

Thèse immunities from review, as respects both the original motion 
for a new trial and a motion based upon after-discovered évidence, are 
predicated upon the court's having reached a correct conclusion as to 
the facts, and of its having given proper considération to the affidavits 
offered in support of the new trial. In this case, having due regard to 
the weight properly attaching to the ruling on a motion for a new trial, 
we can but believe that the trial court misapprehended the facts on the 
original testimony, and, in our judgment, took an erroneous view of 
the purpose and effect of the after-discovered évidence. 

[2] As to the fîrst of thèse matters, it appears that the jury ac- 
quitted the défendant under both the fourth and fifth counts of the in- 
dictment, one charging that the défendant "did aid and assist in ob- 
taining transportation" for Mrs. Self from Freemont to Pikeville, and 
the other that the défendant "did aid and assist in procuring a ticket 
or tickets, for Mrs. Self from Freemont to Pikeville," and the jury 
convicted only under the sixth count of the indictment, charging that 
the défendant "did knowingly persuade, induce, entice, and coerce" the 
said Mrs. Self to make the trip. It was earnestly insisted upon the 
motion for a new trial that the acquittai under the fourth and fifth 
counts was a fînding that the défendant had not paid the money with 
which to make the trip as charged, and that, with this fact eliminated 
from the record, there was no testimony to warrant a conviction under 
the sixth count of the indictment. This position, if correct, the court 
conceded, but nevertheless insisted that the acquittai did not necessarily 
indicate that the jury accepted the defendant's statement against that 
of Mrs. Self as to the payment of the money, she swearing it was paid 
on account of the trip by the défendant, and he that he made no pay- 
ment for any purpose, the court's suggestion being that the money 
might hâve been paid on account of expenses of the trip, other than 
the transportation of Airs. Self, in which event it would not hâve been 
an ofifçnse under either the fourth or fifth counts. 

In this position, the court was manifestly mistaken, as a careful re- 
view of the testimony of Mrs. Self establishes that twice on the 24th 
day of December, at the post office at Clintwood, in the présence of the 
accused, she stated that she did not hâve the money to make the trip, 
and that the défendant said to her he would furnish the money ; that 
later in the day he gave her the money, saying, "You hâve no excuse 
now for not going," and that he fumished the money to make the trip ; 
that she did not hâve the money for the purpose, or to spare ; and that, 
out of the money so fumished by the accused, she purchased and paid 
for the ticket. The évidence as to the payment of the money, and the 
purpose for which paid, and its use, is positive and conclusive from the 
government's standpoint, and with this testimony, and the acquittai by 
the jury under the two counts in question, for fumishing the money, 
and assisting in buying the tickets, certainly no conviction under the 
sixth count could be maintained on account of the payment of the 
money, as ail inferences arising from its payment, and the purpose for 
which it was paid, in a criminal case, must be drawn in favor of, and 
not against, the accused. 
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Considering the action upon the motion for a new trial, based upon 
after-discovered testimony, it appears frbm the court's opinion that it 
took an erroneous view of the purpose and eflfect of the affidavits, and 
did not consider the facts sought to be intfoduced, as bearing on the 
motion for a new trial, believing that the matters covered by the affi- 
davits were not material; the court stating (referring to the affidavits) 
that "what was said and donc was material — exactly when was of no 
materiality. To set aside a verdict merely to permit the contradiction 
of immaterial matter would be an unheard of act." The time of the 
occurrences set forth in the affidavits was even more important on the 
merits than what was said, as demonstrating the truth or falsity of the 
government's testimony bearing upon the defendant's guilt. Mrs. Self 
swore positively, and the government's case was, that the défendant, at 
the post office at Clintwood, Va., on the 24th day of December, per- 
suaded and induced her to make the trip in question, giving her the 
money to make the same ; that he came to the post office three times 
that day, to consummate the arrangements for the trip; and that she 
then arranged therefor, and at no other time or place. The défendant 
denied ail knowledge of any plan for the trip, and that he made 
payment of any money on account thereof , or knew anything about it. 
This after-discovered évidence as to what had occurred some two 
days before the time the défendant was brought into the matter, as 
testified to by Mrs. Self, is to the efïect that she had at that time al- 
ready planned for the trip for a legitimate purpose, with which the de- 
fendant was in no manner connected. The value to the accused of 
this after-discovered évidence cannot well be over-estimated, and the 
importance of the time of making the arrangement, as set forth in the 
affidavits, becomes only too apparent. 

The conclusion of the court is that the judement of the District 
Court should he reversed, and a new trial awarded. 

Reversed. 



MURRAY CO. V. CITIZENS' OIL MILL. 

(Circuit Court of Appeals, Fourth Circuit. May 3, 1922.) 

No. 1937. 

t. Sales (S:=3l 79(3)— Provision of contract that acceptance shall be waiver of de- 
lay In delivery held valld and binding. 

A provision in a contract for sale of machinery that receipt of the ma- 
chinery by the purchaser shall be a conclusive waiver of ail claims foi- 
damages by reason of delay in filling the order is valid and binding. 

2. Sales €=9179(6) — Acceptance under protest held unavailing to négative waiver 

of delay in delivery under contract. 

Where a contract for sale of machinery provided that its acceptance by 
the purchaser should be a conclusive waiver of any claim for damages for 
delay in delivery, the purchaser cannot avoid the binding efiEect oif sueh 
provision by an acceptance under protest. 

3. Bilis and notes <@=3537(l)— Amount of attorney's fées recoverable, when flxed 

by contract, not question for the Jury. 

In an action on promissory notes which provided for recovery of an 
attorney's fee of 10 per cent, in case of suit, where ther-e was undisputed 

(g=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgeeta & Indexes 
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tfisQinony tliat sueh sum Was réasonable uuUer tbe cireumstances, plaîutiff 
wa» entitled to au instruction for.its aUowance. 

lil Error to the District Court of the United Sfates for the Western 
District of South Carolina, at Greenville; Henry H. Watkins, Judge. 

Action at law by the Mtirl"ay Company against the Citizens' Oil 
Mill. Judgment for plaintiff,'from which it brings error. Reversed. 

Ernest F. Cochran, of .Anderson, S. C. (J. W. Quattlebaum, of 
Anderson, S. G., and W. D;, Ellis, Jr.,: of Atlanta, Ga., on the brief), 
for plaintiff in error. 

M. L. Bpnhaoi,. of Anderson,; S. C.,aiid James P. Carey, Jr,, of 
Pielçens, S. C. (Carey & Garey,^of Pickens, S. C, and Bonham, & A': 
îen, olr An,dergon, S. C., on the èrief), f or défendant in error. 

Bef<Sre KNAPP, WOeDS,;attd WADDILL, Circuit Judges, 

WADDILL(> Circuit Judge. Pkintifï in error was plaintiff, and 
the défendant in erfftV défendant, in the court below, and wiU be re- 
ferred toherein as plaintiff and "de fendant. 

This is an action at lâw, arising out of a contract entered into be- 
tween the plaintiff and the défendant, on the 4th of August, 1919, 
whéreby thé défendant totitracted with plaintiff to purchase certain 
cotton seedoil machinery, upon the terms and conditions set forth 
in the' contract. The plaintiff sues to recover for an alleged balance 
due it uhder the contract of$20,508. 77, the détails of which claim 
will be hereinafter set forth. The défendant interposëd sundry dé- 
fenses, includîng two côunterclaims, one of $12,000, and thfe other for 
$20,000. The case was tried with'a jury, the court eliroinating from 
their considération defendant's counterclaim of $12,000. A verdict was 
rendered by the jury in favor of thé plaintiff for thcsum of $11,49075, 
on which judgment was enteréd, ând frdrn which this writ of error was 
sued out by the plaintiff. 

Sundry exceptions were takèn té the action and rulings of the court, 
pending the trial, regarding its interprétation of the contract, the ad- 
mission and exclusion of testimony, aiid, by the plaintiff, for failure 
to in strucïâ^' verdict in its favor for the amount sued for, and also for 
the failure to set aside the verdict,' and the entry of judgment thereon. 

The plaintift''s claim was based upon 12 causes of action, covered 
by the contract in suit, exclusive of a 'claim for attorney's fées, alleged 
tq.'be due, as follows: Ten clàims, based upon 10 certain notes, fully 
set f ôrth . and described in .the ' domplaint, aggregatihg $16,775; the 
elev£nth. for $609.66, the amount of certain in,surance premiums paid 
by the plaintiff for the défendant under the contract ; the twelfth for 
the amount of an open account of $131.84. The due exécution of the 
notes sued on was admitted; also the amount of the open account con- 
ceded. Thé contract between the parties was set up and relied upon 
by, both sides, and there was no charge of f raud or mista,ke as to the 
contract, or its contents, and no aiverments of new or additJonal con- 
tracts or agreements. 

■ The défenses interposed were; (a) That thè item of insnrànce 
should not beallowed,because the défendant kept the property in- 
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sured as required by the contract. (b) A counterclaim, alleging in 
substance that the plaintiff, under the terms of the agreement of Au- 
gust 4, 1919, for the sale of the machinery, and for which the notes 
sued on were given, f ailed to ship the machinery within the time speci- 
fied in the contract, and that the measure of damages for such delay 
was the rental value of the machinery, alleged to be $20,000. (c) A 
second counterclaim, alleging that the défendant was damaged by rea- 
son of its being forced, because of delay in the shipment of the ma- 
chinery, to sell 200 tons of cotton seed at a loss of $12,000. (d) 
The défendant also filed a set-ofï for alleged overcharges in connection 
with the machinery furnished. ' ' : 

• The merits of this appeal tiirn upon the correctness of the court's 
rulings respecting the several claims and counterclaims, and the.same 
will be considered in the order hereinafter set f orth ; the assign- 
ments of error being considered, when applicable to the several items 
involved, as they arise. The more important question is vvhether the 
court erred in its ruling regarding the counterclaim for "rental value." 
The court's décision as to the counterclaim of $12,000 for "cotton 
seed loss" is immaterial, the jury having been instructed to disregard 
the same, and no cross-error was taken to such ruling. 

First. The plaintiff was clearly entitled to recover the face amount 
of the notes sued on, aggregating $16,775, with interest from the ex- 
tension period of June 15, 1920, unless the défendant was relieved 
therefrom by some of the défenses interposed in its behalf. The al- 
leged counterclaim for cotton seed being eliminated, was the défense 
sought to be interposed by the counterclaim for "rental value" avail- 
able to it? The contest between the parties, and the court's rulings 
in respect to the admission and exclusion of testimony, and its in- 
structions and charge to the jury, largely center upon this counter- 
claim, as to the effect of the delay incident to the delivery of the ma- 
chinery, whether under the terms of the contract the défendant was 
entitled to recover for such damages, the principles upon which the 
same should be allowed, and what would be the true measure thereof. 
Thèse involve many difficult and doubtful questions of law, on which 
the authorities are by no means agreed ; but most of them becorae un^ 
important, if the plaintiff's view of the contract be accepted, namely, 
that damages for delay in delivery are not recoverable under the con- 
tract, after acceptance by the défendant of the machinery. 

[1] Considération will be given first to the effect of the accept- 
ance of the machinery by the défendant under the contract.: ; The 
first, second, and third assignments of error, relate to this question, and 
it is insîsted that under the following clause in the contract ; 

"In no case shall damage for delay in Jilling this order or sliijiping tlie ma- 
ehinery exceed in amount the rental value of the pioperty for the period of 
Kueh delay, which is hereby agreed to be the sole clément of damage, and the 
receipt of said machinery by the purchaser shall be a conclusive wai^^er of ail 
claims for damages by reason of such delay" 

—no recovery can be had under the counterclaim for "Rental Value," 
the undisputed testimony showing that the défendant did receive and 
accept the machinery, which constituted a. conclusive waiver of ail 
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claims for damages by reason of such delay, and hence that the court 
should hâve instructed a verdict against the défendant under said 
clause. The court also was requested by the plaintifï to instruct the 
jury (it having submitted the case to the jury over plaintifï's objec- 
tion) that there could be no recovery on account of the delay in de- 
livery, by reason of the spécifie clause in the contract respecting the 
same, which instruction the court refusèd. 

Was there error in the court's ruling in the two respects mentioned, 
in refusing to instruct a verdict against the défendant on this coun- 
terclaim, and to charge the jury that no recovery could be had there- 
under? This is the vital question in the case, certainly as respects the 
amount of the recovery. It is by no means a new one, nor one as to 
which the authorities leave much room for doubt. Provisions of the 
character in question, contained in contracts, are intended to prevent 
the very controversies that hâve arisen hère. They are not invalid 
for want of mutuality or considération, nor subject to objection from 
the viewpoint of public policy, but, on the contrary, affect just such 
matters as business men want to make contracts in référence to, to 
guard themselves against the conséquences of inability or failure to per- 
forai the contract, frequently from causes over which they hâve no 
control, and thereby avoid the conflicts that might arise in the absence 
of such reasonable and intelligent contractual provisions. The fol- 
lowing cases strongly support thèse views: Victor Chemical Works 
V. Hill (C. C. A. 7th Cir.) 152 Ked. 393, 81 C. C. A. 519, 10 L. R. A. 
(N. S.) 814; Lancaster v. Platt (C. C. A. 3d Cir.), 172 Fed. 314, 97 
C. C. A. 148; Phelps v. McDonough (C. C. A. 9th Cir.), 202 Fed. 
449, 120 C. C. A. 551 ; 23 R. C. L. 1445. See, also, Lambert Hoisting 
Co. V. Paschal, 151 N. C. 27, 65 S. E. 523. And no contrary authority 
has been found or cited. The case of Victor Chemical Works v. Hill, 
supra, 152 Fed. 393, 81 C. C. A. 519, 10 L. R. A. (N. S.) 814, a 
décision of Judge Seaman, of the Circuit Court of Appeals of the Sev- 
enth Circuit, strikingly like this, will be found to contain an able and 
comprehensive review of this subject. In the présent case, it will be 
observed that the clause in the contract provides that the receipt of the 
machinery shall be a conclusive waiver of ail claims for damages by 
reason of delay. The défendant, by its duly accredited représentative, 
after the date prescribed for the delivery under the contract, it is true, 
certified that the machinery had been erected in the plant in a good 
and workmanlike manner, stating that "the same is complète, is in 
good order, and in accordance with the terms of the contract, and is 
hereby accepted." 

[2] The défendant insists upon its right to recovery under its coun- 
terclaim, regardless of the clause above quoted, because it claims 
to bave accepted delivery of the machinery under protest, which op- 
érâtes to relieve ' from thé provision of the contract, and it cites and 
relies on authorities to support its view as follows : Phillips & C. Con- 
struction Co. V. Seymour, 91 U. S. 646, 23 L. Ed. 341 ; In re Kelly 
(D. C.) 51 Fed. 194; Jeffrey Mfg. Co. v. Central Coal Co. (C. C.) 93 
Fed. 408; Grifïith v. Newell, 69 S. C. 300, 48 S. E. 259; Johnson et al. 
V. North Baltimore, etc., 74 Kan. 762, 88 Pac. 52, 7 L. R. A. (N. S.) 
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1114, note to 11 Ann. Cas. 508; Van Winkle v. Wilkins, 81 Ga. 93, 7 
S. E. 644, 12 Am. St. Rep. 299; Johnson v. North Baltimore Bottle 
Glass Co., 74 Kan. 762, 88 Pac. 52, 11 Ann. Cas. 508, 7 L,. R. A. (N. 
S.) 1117; Wall v. St. Joseph, etc., 112 Mo. App. 659, 87 S. W. 574; 
23 R. C. L. 1445. A careful review of thèse cases shows that the con- 
tracts under considération did net contain the restrictive clause re- 
garding deliveries, as in this case, but were dépendent upon their sev- 
eral pecuUar facts and circumstances, which clearly distinguishes them 
f rom this, and hence the same are not controUing, or especially applic- 
able hère. Moreover, the défendant cannot avoid the provisions of 
the contract prescribing the efïect of the receipt of the machinery, as 
bearing upon its right to recover damages for delay in delivery, by 
receiving it under protest. It v/ould open up ail sorts of controversies, 
and destroy the binding efïect of contracts, if those to be afïected there- 
by could avoid liability by mère protest. In the absence of a clause 
such as the one in question hère, vendees may doubtless be entitled to 
recover for unreasonable delay in deUveries under the contract, not 
within the contemplation of the parties thereto; but the remedy in a 
case like the présent is to refuse to accept the delayed shipment and 
sue for breach of the contract. 

The District Court, in our judgment, on the face of this contract, 
as well as from the testimony adduced, should hâve ruled that no re- 
covery could be had under the counterclaim, arising from delay in 
deliveries. 

Second. The tenth and eleventh assignments of error relate to the 
eleventh cause of action, based upon Insurance premiums paid by the 
plaintifï on account of the défendant, pursuant to the provisions of the 
policy, amounting to $609.66. The testimony covering this item is clear 
and positive, and shows that not only did the plaintifF incur the liability 
on defendant's account under the contract, but was forced to do so 
by the apparently unreasonable and unbusinesslike methods of the lat- 
ter, and the court should hâve instructed the jury to allow the full 
amount of the same. 

Third. The twelfth assignment of error relates to the item of open 
account of $131. The correctness of this amount was admitted by the 
défendant, and a verdict should hâve been directed for the plaintifï 
for the same. 

Fourth. The eighth and ninth assignments of error relate to the de- 
fendant's set-oiï of $700 for overcharges alleged to hâve been made 
by the plaintifï. The burden of proof to maintain this claim rests 
upon the défendant, and while there is some testimony to support it, 
or rather some foundation for making the claim, still we are satisfîed, 
after a careful considération of the whole testimony and review of the 
transactions between the parties, that in adjusting the diflferences be- 
tween them, arising from crédits and cancellations, this amount was 
taken into account. The treasurer of the plaintifï company testifîed 
positively to having given crédit for thèse spécifie overcharges, and 
produced and oflfered in évidence the original mémorandum of crédit, 
giving in détail the varions items allowed, which tallied exactly with 
the amounts claimed. To allow the défendant to recover for this al- 
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leged overcharge would be in effect to secure crédit twice, and the jtiry 
should hâve been instructed to return a verdict against the défendant 
on account thereof. 

[3] Fifth. This leaves for considération only the question of the al- 
lowance of a proper attorney's fee for plaintiff's counsel, also covered 
by the twelfth assignment. The district court instructed the jury that — ■ 

"To any amouiit they niight fiiid in favor of the plalntiff on the notes suea 
on they should add to such amonnt a reasonable attorney's fee." 

The errer assigned is that the court should hâve specifically instruct- 
ed a verdict for the plaintifï for the full amount of 10 per cent, on the 
balance due upon the notes sued on, as provided for in the notes, in 
case of the same being placed in the hands of anattorney for collec- 
tion, or the institution of suits thereon for that purpose. In .support of 
this claim, several witnesses were examined by the plaintiff, who testi- 
fied to the reasonableness of the charge of 10 per cent, on the facts in 
this case. There was no testimony to the contrary, and, so far as the 
court can judge, the amount was entirely reasonable in the circum- 
stances, and certainly was not so far unreasonable as would warrant 
the setting aside, or failure to respect the plain provisions of the con- 
tract between the parties, specifically set forth in the notes in suit. 
Under the practice in the fédéral courts, where the facts are not in dis- 
pute, it is the duty of the court to instruct a verdict in accordance 
therewith. This is a matter of serious moment to parties litigant, fre- 
quently, as in this case, with a written undertaking contracting in un- 
ambiguous terms to pay 10 per cent, for attorney's fées, and the testi- 
mony indisputably showing that sum to be entirely reasonable, why 
should the jury hâve been instructed to make such an allowance as 
to them seemed reasonable? ; A more inviting field for ill-advised 
spéculation could not well bave been opened up, for the exercise of 
visionary and uncontrolled imagination of jurors. The jury should 
bave been instructed to return a verdict in favor of the plaintiflF for 
10 per cent, of the amount of the recovery on the notes. 

The judgment of the lower court will be reversed, and the case re- 
manded thereto, with directions to set aside the verdict arid award a 
new trial, the same to be proceeded with in accordance with the views 
herein expressed, assuming that the testimony is, in effect, the same. 

Reversed. 



MIDLAND LINSEED PRODUCTS CO. v. CHARLES R. SARGENT 00. 
CHARLES R. SARGENT CO, v. MIDLAND LINSEED PRODUCTS CO. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1922.) 

Nos. 3645, 3646. 

I. Sales (S=>82 ( I )— Exercise of contingent option by seller to demand cash pay- 
fflént hâld not to reiease buyer from contract. 

Contracta for sale of linseed oil, td be shippéd on oi'ders of buyer and 
pald for within 10 days af ter &hipment, with discount, or by 30-day trade 
aceeptances, contained a i>rovision that, "in case of defauit In payment of 
any installinent of purchase money when due, or in case the crédit of the 

i£=For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 



MIDLAND LINSEED PRODUCTS CO. V. CHARLES R. SARGENT CO. TOÛ 

(281 F.) 

buyer liecomes unsutisfactory to the seller, tlie whole sum owing by the 
buyer shall become due at once and further deliveries shall be made ouly 
for cash." Meld, that the obligation of the seller to deliver, and of the 
buyer to receive and pay for, the fuH quantity of oil named in the con- 
tracts, was absolute ; that the provision quoted related to manner of 
payment only ; and that a détermination by seller, in good faith, that 
buyer's crédit was impaired, and a requirenwnt of payment tor ship- 
ments in cash did not reU-ase buyer from such obligation. 

2. Contracts €=3 153— Will not be construed as unilatéral, uniess language dearly 

requires it. 

It Is a canon of construction that courts will not destroy the mutual 
aud reciprocal obligations of the contracting jiarties, and substitute there- 
tor an optional contract, uniess the language used imperatively requires 
such construction. 

3. Sales <@=> 1 81 (I)— Option, on contingency to be determined by seller, must be 

shown to hâve been exercised in good faith. 

Where a seller, on terms of crédit, was given the right by the contract 
to demand payment in cash "in case the crédit of the buyer becomes un- 
sati.sfactory to the seller," the burden rests on the seller to prove that 
it exercised such option in good. faith aud not arbitrarily. 

In Error to the District Cotirt of the United States for the Eastern 
Division of tlie Northern District of Ohio; D. C. Westenhaver, Judge. 

Action at law by the Midland Linseed Products Company against 
the Charles R. Sargent Company. From the judgment, both parties 
bring error. Reversed. 

Ashley M. Van Duzer, of Cleveland, Ohio (Dustin, McKeehan, Mer- 
rick, Arter & Stewart, of Cleveland, Ohio, on the brief), for plaintiff. 

J. A. Chamberlain, of Cleveland, Ohio (Stearns, Chamberlain & 
Royon, of Cleveland, Ohio,' on the brief), for défendant. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. Thèse two cases were heard and sub' 
mitted together. The Midland Linseed Products Company brought an 
action in the District Court against the Charles R. Sargent Company 
for the recovery of damages for the breach of five separate contracts 
for the sale and delivery of specified quantities of pure linseed oil, and 
for a sixth cause of action averred that défendant was indebted to it 
in the sum of $8Q6.76 upon an account for oil sold and delivered. 

The défendant, for answ^er to plaintifif's first five causes of action, 
admitted that it had entered into the contracts described in the pétition 
and denied any breach thereof on its part. Eor answer to the sixth 
cause of action it denied each and every s,tatement therein contained. 
Défendant also filed a cross-petition, containing five separate causes of 
action based upon an alleged breach of each of thèse same contracts by 
the plaintifï. After the plaintiff had introduced thèse contracts in 
évidence, the trial court sustained a motion by the défendant to direct 
a verdict in its favor upon the first five causes of action set forth in 
plaintifï's pétition, and also sustained a motion by the plaintiff to direct 
a verdict in its favor upon defendant's cross-petition. , 

No. 3645 is a proceeding in error to reverse the judgment of the trial 
court in directing a verdict for défendant upon plaintiff's first five caus- 

©soFor other cases see Bame toplc 6 KEY-NUMBER.ln 'aU Kejr-Numbered Digests & Indexes 
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es of action. No. 3646 is a cross-petition to reverse the jttdgment of the 
trial court directing a verdict in favor of plaintiff upon defendant's 
cross-petition. The five separate contracts sued upon are identical, ex- 
cept as to dates and quantities, and it will be sufficiient to state the 
terms and conditions of the first of thèse contracts pertinent to the 
questions involved. 

[1] The several provisions of this first contract, bearing date of 
January 29, 1920, that hâve application to the questions presented by 
the record, read as follows : 

"The seller hereby sells and agrées to deliver, and the buyer hereby pur- 
chases and agrées to receive, 500 barrels, containing about 50 gallons each (7V2 
pounds In a gallon), of pure linseed oil, for shipmenl in quantities as fol- 
lows: 500 barrels May, 1920, for shipment from seller's factory in car lots. 
Eaw linseed oil at $1.61 per gallon, f. o. b. shipping station, freight allowed 
to Cleveland, Ohio. * * • 

"Buyer to furnish spécifications for shipment, in writing, to seller's of- 
fice at Minneapolis, Mlnn., in ample time to enable the seller to exécute order 
within the period or periods above mentioiiM. * * * 

"Buyer agrées to pay invoices within 10 days from date of shipment, less 
a discount of 1 per cent., or to give a 30-day trade acceptance for the full 
amount of such Invoices. 

"In case of defaUlt tn payment of any installment of purchase money 
when due, or In case the crédit of the buyer beconies unsatisfactory to the 
seller, the whole sum owing by the buyer shall become due at once, and further 
deliveries shall be made only for cash." 

In the first cause of action based upon this contract it is averred 
that— 

"The plaintiff d^ring the latter part of the month of May and the early 
part of the month of June, 1920, acting in good faith, and upon facts and cir- 
cumstances arising subséquent to the making of such contract, became dis- 
satisfied with defendant's flnancial condition, and defendant's crédit so be- 
came unsatisfactory to plaintiff, and plaintiff so advised défendant, and 
flnally, on or about June 9, 1920, plaintiff advised défendant that it would 
not ship or deliver any further oil under said contract, except for cash, and 
ofCered to ship the balance of the oil under this contract to défendant, or its 
order, upon payment for such being made in cash, and that on June 9, 1920, 
the défendant advised plaintiff that it would not accept from plaintiff any oil 
to be paid for in cash, and later notifled plaintiff that its refusai so to do 
was final." 

There is also a similar averment in each of the other four of the first 
five causes of action. 

It is contended upon the part of the plaintifï that the provision of 
the contract authorizing it to demand cash upon delivery whenever it 
shall become dissatisfied with the bùyer's crédit is solely for the protec- 
tion of the plaintiff, that its exercise of that right to demand cash does 
not release the buyer from its obligation to receive and pay for the 
quantity of oil named in the contract, and that its refusai to accept any 
further deliveries and pay cash therefor constituted a breach of this 
cOhtract. It is the claim, of the défendant that the élection of the seller 
to dfemand cash upon delivery releaSed the buyer from its uiiconditional 
contract obligation to accept delivery ôf this oil, and conferred upon 
the buyer the right to accept or refuse further delivery upon the terms 
of payment demarided by the seller. The sole question presented by 
this record is the construction of this provision of the contract. 
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This provision must, of course, be construed in harmony with the 
other terms and conditions of this contract. The basic fundamental 
provision covering the subject-matter of the contraet, in plain, positive, 
and unambigTJOus langnage, required the seller to fumish and deliver 
to the buyer 500 barrels of pure linseed oil within the month of May, 
1920, and required the seller to accept this quantity of oil and pay for 
it at $1.61 per gallon, less freight to Cleveland, Ohio. The contract in 
this respect is absolute and unconditional, and unless further provisions, 
in equally plain and unambiguous language, are found in this contract, 
modifying or qualifying the obligation of the parties hereto, then t)ie 
plaintiff must, under its terms, sell and deliver, and the buyer must 
accept and pay the priée named, and that, of course, virould imply cash 
upon delivery, in the absence of a provision covering time and manner 
of payment. 

There are, however, a number of provisions in this contract reliev- 
ing the seller from this unconditional agreement on its part to deliver, 
if prevented from so doing by causes beyond its control ; but there 
would seem to be nothing written therein releasing the buyer from his 
absolute obligation to accept and pay for the quantity of oil named in 
the contract. This, taken in connection with the fact that thèse con- 
tracts are on blank forms evidently very carefully prepared by the seller 
to protect its rights under practically every possible condition that 
might arise, would not only justify, but require, the application of the 
rule that a contract so prepared will be construed more strictly against 
the party to the contract preparing the same. Nevertheless the lan- 
guage used is so plain and unequivocal, and the relations of the several 
provisions of this contract to each other are so évident, that the ap- 
plication of this rule to the construction of this contract is not helpful 
to the buyer. There are also provisions in this contract with référence 
to the payment of the purchase price of this oil, and thèse provisions 
are found in the two other paragraphs of this contract above copied. 

The first of thèse paragraphs provides that the seller may pay cash 
in 10 days, less 1 per cent, discount from the invoice price, or it may 
give 30-day trade acceptances for the full invoice price. This modifies 
the basic provision covering the subject-matter of the contract in re- 
spect to time and terms of payment only. It modifies in no respect 
whatever the absolute obligation of the seller to deliver and the buyer 
to accept the 500 barrels of oil named therein. This provision as to 
payment, however, is materially modified by the succeeding paragraph, 
which in no uncertain terms provides, in part, that, upon default in 
the payment of any installment of purchase money when due, the 
whole sum owing by the buyer shall become due and payable, and fur- 
ther deliveries shall be made only for cash. If this were ail of this 
paragraph, it would hardly be contended that it could in any way 
affect any provision of this contract, other than the provision re- 
lating to payment. Certainly nothing is found in this provision as to 
terms of payment that would relieve the seller from delivering or the 
buyer from acceptihg the balance of this 500 barrels of oil not deliver- 
ed at the time such default occurred. 

It is equally clèar that the further provisions of this paragraph that. 
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"iil dase the crédit of the buyer becomes' uhsatisfactory to the seller, 
thé whole sum owing by the buyer shall become due at once, and f ur- 
ther delivery shall bemade only for cash,'' does not, nor does it pur- 
port to, felease' or relieve either of the contracting parties f rom their 
respective obligations, fhe one to deliver; the other to accept, the f ull 
quantity of oîl naîtied ili the contract. On the contrary, it relates: solely 
and only t6 that provision of the contract in référence to time and 
nia:nner of' payrhent. This entire paragraph must be read as a modifi- 
dàtion pi thê provision relating to paynient only. It is not subject to 
the c<rftstrubtîon that, upon the happening of one or both of the condi- 
ticWrS named theréitî, either the seller will be released from its obligation 
to delive-l- or'thë'buyer will be released from its contract obligation to 
adcept the balance of the oil due on the contract, but may at its élection 
demand or refuse further deliveries for cash. 

[2] Such a cortstruction would in effect make this a unilatéral con- 
tract; that is to Say,' if its terms ' became burdensome to the buyer, it 
could dèfaUlt in payment of an installment due upon the purchase price, 
or impair its owh crédit, thereby forcing the seller to avail itself of this 
J>lr6vi3ioh of the contract for its owti protection. The buyer could then 
accèpt or reject further shipments for cash at will. It is a canon of 
construction that courts \\^ill not -destroy the mutual and reciprocal ob- 
ligations of the contracting- parties, and substilute therefor an optional 
contract, ùnless the language used imperatively requires such con- 
struction. • • 

It is further insisted upon the part of the buyer that thèse contracfs 
irivctve the payment 'of such a large sum of money that the presumption 
naturally obtains that the buyer did hot agrée or intend to agrée to pay 
ail this money in cash. The contract does not require him' to pay ail of 
this money in cash, but only for each shipment as made upon specifica- 
tioils in writing by the buyer. Certainly the buyer contemplated the 
possibility of its being able to pay cash less 1 per cent, in 10 days for 
each of thèse separate shipments as they were received by it; otherwise, 
this provision Would not hâve been in the contract, The provision that 
thèse shipments were to bé made from time to time on spécifications 
f rorh the buyer also coiitemplated the buyer's needs for this commod- 
ity, and its ability to use or dispose Of the quantity named in the con- 
tfact, within the time liffiited, so that the proceeds of one shipment 
might be available to meet the purchase price of the next shipment. 
Payment in cash for each delivery, instead of the^ short term of crédit, 
would seem not to hâve been partfcularly terri fying to the buyer. On 
the other hand, if any abnormal conditions should arise in the trade, so 
as to materially decrease or entirèly stop the demand for this commdd- 
ity, 30 days cre?dit, while of someadvantage, would hardly be sufficieAt 
to relieve the buyer from such a condition of the market. 

Construing thèse two paragraphs of the contract relating to payment 
and to payment only, the conclusion necessarily follows that it was the 
purpose and intent of "the contracting parties that the buyer should hâve 
the right and privilège to pay cash in 10 days, witb discount of 1 per 
cent, from invoices, or give 30-day trade acceptance for the f ull invoice 
price upon two conditions: First, that thé buyér should not default 
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in the payment of any iristallments' due on the purchase price; second, 
that the crédit of the buyer.should contniue to be satisfactofy to the 
seller until the relative obligations of the parties to the contracts sho'uld 
be fully performed and discharged. If the buyer had defaulted in the 
payment of any installment of the purchase price when the same became 
due, it would hardly be contended that it cbuld plead its own default 
as a release of its furthër.ccintraçt obligations ; yet this provision must 
be construed the same, ^regardless of vvhether further crédit was re- 
fused by reason of such .default or by reason of the fact that the 
crédit of the buyer had become unsatisfactory to the seller, so that 
upon the happening of eithér of thèse conditions subject to which crédit 
was extended to the btiyer, the provision relating to such crédit must 
fail, except, of course, the provision relating to discount, being based 
upon cash or substantially cash payment, will apply to a cash payment 
w^hether made voluntarily or otherwise. 

For the reasons stated, the judgment of the District Court directing 
a verdict for the défendant upon thé fîrst five causes of action stated 
in the plaintifï's pétition is reversed. 

[3] This substantially disposes of the question presented by 'the 
cross-petition in error. Notivithstanding the contract provides that, in 
case the crédit of the buyer beconies unsatisfactory to the- seller, fur- 
ther deliveries Avill be only for cash, nevertheless this provision doesnot 
confer upon the seller authority to déclare arbitrarily that the buyer's 
crédit is unsatisfactory to it. It is averred in the pétition that— 

"Actins in good falth and upon facts and circTimstancps arisinir swbseauent 
to the making of thp- said pontiwet, pîaintifC beearao dissatisfied with défend- 
ants finaneial condition, and defendant's crédit so became unsatisfactory to 
plaintiff." 

This is denied in the answer, and therefore the burden is upon the 
plaintiff to establish the truth of this averment by a prépondérance of 
the évidence. If the plaintiff fails to do this. then it cannot recover on 
either of its first ;five cau'^es of action, and its refusai to make further 
deliveries, exceot only for cash, would be a brcach of contract on its 
part, for which the défendant wpvild be entitled to recover. 

For the reasons stated, the judgment of the trial court directing a 
verdict for the nlaintiff on the çross-i^etition is also reversed. and this 
cause is remanded for a neyv trial in accordance with this opinion. 



DAYTON BRONZE BEARING CO. v. GILLIGAN, întcrnai Revenue Colleetor. 
GILLIGAN, Internai Revenue Colleetor, v. DAYTON BRONZE BEARING CO. 

(Circuit Court of Appeàls, Sixth Circuit. June 6, 1922.) 

Nos. 3643, 3644. 

I. Appeal and errqr iS=7850(l)— Limitation by record of review of cases tried to 
court. 

In an action tried to the court, whei-e no spécial flndings of fact werè 
made, no question of the snfTiciepcy of the évidence ralsed by motion for 
judgment on the. evidencej and iio çjçception. taken by défendant to Judg- 
ment for plaintiff, the only question for review is whether plaintlfC, on 
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satirfaetory proof of the matériel allégations oî the pétition, wan cu- 
ti tled to Judgment 

2. Internai revenue (S=345— Corporation held not s'ubject to penalty for failiire to 

make timely return for munitions tax. 

Where a corporation, l)elleving in «ood faith, oh reasonable groiinds, 
and after taliing adviee of reputable couneel, ttiàt it was not liable for 
munitions tax, made no return witliin the time prescribed by statuts, but 
later, on adviee of the collecter, made a yolnntary return without préju- 
dice, the imposition of the penalty for f allure to niaké timely return, pre- 
scribed by Bev. St. § 3176, held not authorized. 

3. Penalties <S=>3— Should be imposed oniy for substantial dellnquency. 

Courts are reluctant to construe a statute so as to impose a penalty, 
unless there bas been a substantial dellnquency. 

4. Statutes €=>2 19— Construction by administrative department entitied to 

weight. 

The construction of a statute by thé department charged with Its en- 
foreement should be given due considération, regardless of the length of 
time such construction has been adopted and enforced by that department. 

In Error to the District Court of the United States for the Northern 
District of Ohio at Dayton ; John E. Sater, Judge. 

Action by the Dayton Bronze Bearing Company against A. C. Gilli- 
gan, Collector of Internai Revenue. From the judgment both parties 
bring error. Affirmed. 

A. W. Schulman, of Dayton, Ohio (A. W. Schulman, of Dayton, 
Ohio, on the brief), f or Dayton Bronze Bearing Co. 

R. T. Dickerson, Asst. U. S. Atty., of Cincinnati, Ohio (James R. 
Clark, U. S. Atty., and R. T. Dickerson, Asst. U. S. Atty., both of Cin- 
cinnati, Ohio, Cari A. Mapes, Soliciter of Internai Revenue, and P. 
C. Alexander, Sp. Atty., Bureau r>f Internai Revenue, both of Wash- 
ington, D. C, on the brief), for Gilligan. 

Before KNAPPËN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. No. 3643 is an error proceeding to re- 
view in part the final judgment of the district court in an action at law, 
brought by the Dayton Bronze Bearing Company against the collector 
of internai revenue to recover certain munition taxes and penalties al- 
leged to hâve been assessed erroneously and paid under protest. No. 
3644 is a cross-petition by the collector of internai revenue to review 
and reverse in part the same judgment. It is agreed by counsel that 
the facts in this case are substantially the same as in Dayton Brass Cast- 
ings Co. V. A. C. Gilligan, United States Collector of Internai Revenue 
(No. 3533), 277 Fed. 227, in which case tliis court recently held that 
a similar tax was properly assessed. Therefore the judgment of the 
District Court in this case, denying the Dayton Bronze Bearing Com- 
pany a recovery for the tax so paid under protest, is affirmed. 

The question presented by the cross-petition in error relates to that 
part of the judgment of the District Court in favor of plaintiff and 
against the défendant for $2,430.17 with interest at the rate of 6 per 
cent, per annum from September 22, 1917, which sum represents the 
penalty assessed and collected from the plaintiff by the défendant and 
paid by the défendant under protest. This question was not involved 

^=5For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digest» & Indexes 
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in Dayton Brass Castings Company v. A. C. Gilligan, Collectcw, supra, 
for the reason that the collecter voluntarily retumed Âe penalty assess- 
ed and collected in that case to the plaintiff before the commencement of 
that action. 

Section 311 of the Munition Tax Act of September 8, 1916 (39 Stat. 
782), provides that: 

"AH administrative, spécial, and gênerai provisions of law, relatlng to the 
assessmeot and collection of taxes not speclflcally repealed, are hereby made 
to apply to tUis title so far as applicable and not inconsistent with its pro- 
visions." 

Section 3176, R. S., as amended by section 16 of the Revenue Act of 
1916 (39 Stat. 773), reads in part as foUows : 

"In case of any fallure to make and flie a return or Ust withln the time 
prescribed by law or by the coUector, the Commissioner of Internai Kevenue 
shall add to the tax fifty per centum of its auiount, except that, when a 
return is voluntarily and without notice from the collector flled after such 
time and it is shown that the fallure to file It was due to a reasonable cause 
and not to willf ul neglect, no such addition shall be made to the tax." 

It is insisted upon the part of the Dayton Bronze Bearing Company 
that this penalty was not necessarily imposed under section 3176, R. 
S., but inay hâve been imposed under section 14c of the Revenue Act 
of 1916. While it is possible that the collector could hâve imposed a 
penalty under this section of the Revenue Act, nevertheless it satisfac- 
torily appears from the record in this case that the penalty was imposed 
under section 3176, R. S., and in the exact amount specified in that 
section. 

[1] A written waiver of the jury was filed by the parties and the 
cause submitted to the trial coiirt upon the pleadings and the évidence. 
The trial court made no separate finding of facts, and therefore there 
eau be no review of Ihe question whether the facts found by the court 
support its judgment. Nor was the question of the sufficiency of the 
évidence raised by motion for judgment on the undisputed évidence, nor 
was any exception taken by the défendant to the judgment for this 
reason. Therefore the sole question presented by this record is whether 
the plaintiff, upon satisfactory proof of the material allégations of its 
pétition, was entitled to judgment. City of Cleveland v. Walsh Con- 
struction Co., 279 Fed. 57, decided by this court February 7, 1922, and 
cases there cited. 

It appears from the allégations of plaintifï's pétition and the évi- 
dence Ckffered in support thereof, to which évidence no objections were 
made by défendant and no exceptions to its admissions taken, that the 
Dayton Bronze Bearing Company entered into a contract wilh the Re- 
cording & Computing Machines Company, by the terms of which it 
agreed to mold material furnished and owned by the Recording Com- 
pany into certain rough and preliminary forms, in which forms it was 
to be retumed to the Recording Company as castings. Thèse castings 
were in turn used by the Recording Company in the manufacture of 
the time fuses to be attached to three-inch shrapnel shells manufactured 
by other persons or corporations for the use of the Russian government. 
It further appears that the Miami Brass Company had a similar con- 
tract with the Recording & Computing Machines Company, and sublet 
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a part of this contract to the Dayton Bronze Bearîng Conipany. No 
material was furnished or to be furnished by the Dayton Bronze Bear- 
ing Company. Its contract requiréd it to prépare molds, melt the 
materials furnished to it, and pour the same into thèse molds anci 
deliver the rough castings to the other cohtracting party. 

[2] The évidence tends to prove that the Dayton Bronze Bearing 
Company beheved in good faith that it was not manufacturing piuni- 
ticns and not hable to the payment of any tax under the Munition Tax 
Act of September 8, 1916, and for this reason, and not because of any 
willful neglect on its part, it failed to make and file a return or list 
within the time prescribed by law. As further indiCating that it was 
acting in good faith, and not with the intention of willfully negiecting 
and ref using to file such a return, or with the intent and purpose of de- 
frauding the government out of this fax, it offered évidence tending 
to prove that it was advised by reputable counsel that under the facts 
stated it was not Hable for the payment of this tax. 

x^-bout the 2d day of July, 1917, an agent of the Internai Revenue 
Department called at the office of the Dayton Bronze Bearing Com- 
pany and requested it to file with the coUector a return covering the 
profits and earnings made by it under its separate contracts with the 
Miami Brass Company and the Recording & Computing Machines Com- 
pany. It objected to doing this for the reason that it still insisted it 
was not liable for the payment of this tax. Thereupon the collector of 
internai revenue advised that a return be filed under protest, without 
préjudice to the company's rights, and acting upon this advice, it did, 
on the 13th day of July, 1917, file such report with the collector and 
thereupon the Commissioner, on thç 23d day of August, 1917, assessed 
a tax against the company of $4,860.34, together with 50 per cent, pen- 
alty for failing to file the same the Ist day of March, 1917, as requijed 
by law. This penalty amounted to $2,430.17, and was paid under pro- 
test. 

Thèse facts, established by the évidence and the stipulations of par- 
ties, would seem to bring this case f^irly within the meaning and in- 
tent of the provisions found in section 3176, R. S., exempting the tax- 
payer f rom the penalty imposed ..by tHat statute. While the Dayton 
Bronze Bearing Company disputed ifts jiability to pay this tax, never- 
theless acting upon the advice of the collector it did file a voluntary 
return within the meaning of section 3176. The évidence also tends 
to prove that its failure to file a return within the time limited therefor 
was not due to willful neglect on its part, but rather to the fact that it 
believed, in grood faith, it was not requiréd to, pay this tax. It has been 
held by the Treasury Department that — 

"Where the attendant antl surronndirig circnnistanres hâve a tendeney to 
cast doubt and suspicion ujxtn a tHxpayer, a plea of mère ignorance is not 
sufflcient to constitute a reasonable cause for failure to malce and file a re- 
turn within time presoriljed by law for the puijiose of being relieved of tlio 
penalty." O. 818. 3-10-204. ' ' 

The attendant and surrounding cirçumstances of this case hâve no 
tendeney whatever to cast a doubt or, suspicion upon the good faith of 
the taxpayer. While the fact that it sought and obtained légal advice, 
in and of itself, might not be sufflcient to excuse its failure to file this 
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return, nevertheless it tends to show that the taxpayer was acting in 
good faith and availed ilself of the best means at its command to dé- 
termine, honestly and fairly, the question of its liabihty. That counsel 
was mistaken in the advice giveti to the taxpayer is not at ail surprisi-ng, 
especially in view of the fact that in Steel Co. v. Lewellyn, Collector, 
251 U. S. 501, 40 Sup. Ct. 283, 64 L. Ed. 375, and in Worth Bros. Co. 
V. Lederer, Collector, 251 U. S. 507, 40 Sup. Ct. 282, 64 L. Ed. 377, 
naembers of the Suprême Court dissented from the judgments en- 
tered in thèse cases by the majority of the court holding that the peti- 
tioncrs, under substantially similar circumstances, were required to 
pay this tax. It would therefore appear that the oiiScers of this com- 
])any were honestly mistaken as to its liability to pay this tax and that 
under the order of the Treasury Department above referred to, in the 
absence of circumstances having a tendency to cast doubt and suspicion 
upon its good faith, its ignorance of its liability to pay this tax is suffi- 
rent tp constitute a reasonable cause for failure to make and file a re- 
turn within the time prescribed by law. Whether the Commissioner 
might hâve discretionary power to make a finding upon the subject of 
reasonable cause and willful neglect which would be conclusive as 
agaihst the taxpayer is a question not presented by the record and ndt 
necessary to be decided in this case. 

It is further provided by section 3176 that the filing of such volun- 
tary return must be "without notice from the collector." Counsel has 
not called our attention to any statute providing for notice to the tax- 
payer to file a return, nor does there appear to be any statutory provi- 
sion for a notice of this character except as found in section 3173, R. 
S., or in section 306 of the Munition Act of 1916. Section 3173, R. 
S., provides that where no annual list or return has been rendered by 
the taxpayer as required by law, and the taxpayer shall be absent from 
his or her résidence or place of business at the time the collector or 
the deputy collector shall call for the annual list or return, that then it 
shall be the duty of the collector or deputy collector to nôtify the tax- 
payer by a note or mémorandum, either left at his résidence or place 
of business or addressed to such person and deposited in the nearest 
post office, requiring him or her to render to such collector or deputy 
collector the list or return required by law within 10 days from the date 
of such note or mémorandum. The section further provides that if 
the person notified refuse to render such list or return within the 10 
days, or if he render a false return, the collector may summon such 
person and require him to produce his books and to give testimony or 
answer interrogatories under oath respectiug any object or income lia- 
ble to tax or the returns thereof. Section 306 of the Munition Act 
provides that — 

"If the Secrotary of the Treasury or tlic romiiiissioncr of Internai Revenuo 
shall hâve reason to l>e dissatisfied wifh the return as marie, or If no return 
is made, the Commissioner is anthoi'izeil to make an Investigation and to 
détermine the amonnt of net profits and may assess the proper tax accord- 
iniïly. He shall notify the person makiiip;, or who should hâve made, .such 
return and shall proceed to colloct," etc. 

No such notice as provided in either of thèse sections was given the 
Dayton Bronze Bearing Company by the collector or deputy collector. 
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While the pétition avers that the plaintiff was notified by an agent of 
the Internai Revenue Department to file a return with the coUector, 
nevertheless the évidence and stipulation in référence thereto are to 
the effect that the agent of the Internai Revenue Department, in dis- 
charge of the duties imposed upon him by section 3173, R. S., called 
at the place of business of the taxpayer for the annual list or return, 
at which time the question of the company's liability was freely and 
frankly discussed by the officers of the company and the agent of the 
Internai Revenue Department with a view to the détermination of the 
best, quickest and fairest means of settling the question of the com- 
pany's liability. Shortly following this, the taxpayer, pursuant to the 
advice of the collector, fîled a voluntary return. 

[3] Courts are reluctant to construe a statute so as to impose a pen- 
alty, unless there lias been a substantial delinquency. Saving Bank 
V. Archbold, 104 U. S. 708, 26 L, Ed. 901. As a practical matter where 
there has been no substantial delinquency, but only a technical violation 
of the statute, and where the négligence of the taxpayer was not in- 
tentional, such cases hâve been compromised by the payment of nomi- 
nal penalties such as $5 by individuals and $10 by corporations. lutter 
tp Collectors, No. 2077, dated Marçb.l3, 1919. In making such com- 
promise the Commissioner is authorized, not only to consider the pe- 
cuniary interest of the treasury, but also a gênerai considération of jus- 
tice, equity and public policy. 17 Op. Attys. Gen. 213. 

[4] The construction given this statute by the collector when he re- 
tumed this penalty to the Dayton Brass Castings Company was based 
upon the same state of facts established by the évidence in this case. 
While the presumption that the department charged with the exécution 
of a law has properly interpreted it may be strengthened in propor- 
tion to the time such construction has obtained, nevertheless a con- 
struction of a statute by the department charged with the enforce- 
ment thereof should be given due considération, regardless of the length 
of time such construction has been adopted and enforced by that de- 
partment. 

For the reasons above stated, the judgment of the District Court in 
favor of plaintifï and against the défendant for the penalty assessed 
and collected is affirmed, with continuing interest as specified therein. 
Holmes, Fédéral Taxes ( 1922 Ed.) 940. No costs are allowed to either 
party in this court. 
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O'NEAL V. STUART. 

(Circuit Court of Appeals, Sixth Circuit June 6, 1922.) 
No. 3623. 

1. Bankruptcy ig=>440— Order denying lien held reviewable by pétition to revise. 

An order of tlie bankruptcy court denying petitiouer a lien held re- 
viewable by pétition to revise, under Bankruptcy Act, § 24b (Comp. St. S 
9808b). 

2. Subrogation <@=37(7)— Tennessee statute heid not to change existing law as 

between principal and surety. 

As respects right of subrogation, Tennessee Negotiable Instruments Act 
held not to change existing law as to the relations of joint makers or 
indorsers as between themselves, but to apply only to relations between 
payors and payée. 

3. Subrogation is=>3l (2)— Surety as puroliaser of note entitled to benefit of 

secuhty. 

Petitioner was joint maker with bankrupt, but in faet surety, on a 
note giveu for property purchased by bankrupt and secured by vendor'a 
lien. The note, not having been paid by bankrupt at inaturity, was pur- 
chased by petitioner, îndorsed without reeourse by the i)ayee, who after- 
ward entered cancellation of the lien on the record. Beld, that petitioner 
was entitled to enforce the note and to reinstatement of the lien as 
against bankrupt and hls trustée. 

Pétition to Revise and Appeal f rom the District Court of the United 
States for the Eastern District of Tennessee; Edward T. Sanford, 
Judge. 

In the matter of Dooley, bankrupt ; J. M.' Sttiart, trustée. On péti- 
tion to revise and appeal from an order of the District Court by J. P. 
O'Neal. Appeal dismissed, and order reversed on pétition to revise. 

J. B. Sizer, of Chattanooga, Tenn. (Arthur Traynor, of Cleveland, 
Tenu., and Sizer, Chambliss & Sizer, of Chattanooga, Tenn., on. the 
Ijrief), for petitioner and appellant. 

D. Sullins Stuart, of Cleveland, Tenn., for respondent and appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. fi] This record présents a case which 
is near the line between review by pétition to revise, under section 24b 
of the Bankruptcy Act (Comp. St. § 9608), and review by appeal, un- 
der section 24a of the same act. We conclude that the former method 
is the more appropriate one. Accordingly we dismiss the appeal and 
eritertain the pétition to revise. 

The case involved the rights of O'Neal with référence to a note 
given by Dooley to évidence part of the purchase price of an interest 
in land that day bought from Campbell by Dooley, and secured by 
vendor's lien reserved on the face of Campbell's deed. O'Neal signed 
this note with Dooley, and appeared to be a joint maker; in fact, he 
signed solely for Dooley's accommodation, and, as between himself 
and Dooley, he was surety aild Dooley was principal.' When later 
Dooley became bankrupt, the note had become due and remained un- 

â=5For other cases see same topic & KEY-NUMIISR in 'ail Key-Numbered Dlgests & Indexes 
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paid by Dooley, and O'Neal had purchased the note from Campbell 
and had it transferred to hini by CanipbEll''3 indorsement without re- 
course, O'Neal sought to prove against Dooley in bankruptcy his claim 
for the amount paid Campbell and to establish it as a claim secured by 
the reserved vendor's lien. The District Jndge denied his right to hâve 
the security, and the rightfuhiess of that déniai is the only Ciuestion 
heré. . / 

[2] The fconclusion of the trial court was based upon its construc- 
tion of the Uniform Negotiable Instruments Act, as adopted in 
Tennessee, being chapter 94 ôf the Tennessee Acts of 1899. The ma- 
terial parts are as f ollows : ' 

From the preliminary définitions, section 3516a4, Shannon's 1917 
Tenn. Code : The person "primarily" liable on an instrument is the 
person who by the terms of the instrument is absolutely required to 
pay the same;' Ail other parties are. "secondarily" liable. 

From section 119 (Shannon, § 3516al27) : A negotiable instrument 
is discharged: (1) By payment in, due course by or on behalf of the 
principal debtor; * * * (5) \\^hen the principal debtor becomes 
the holder of the instrument at or after maturity in his own right. 

From section 120 (Shannon, § 3516al28) : A person secondarily lia- 
ble on the instrument is discharged : [By discharge ôf the instrument, 
discharge of a prior party, release of principal debtor, extension of 
time to principal debtor, etc.] 

From section 121 (Shannon, § 3516al29): Where the instrument 
is paid by the party secondarily liable thereon it is not discharged; 
but the party so paying it is remitted to his former rights as against 
ail prior parties, etc. 

The matter is, of course, one in which the fédéral courts are bound 
by any construction of the state statutes, which has been definitely 
given by the state courts. In Grahara v. Shephard, 136 Tenn. 418, 
189 S. W. 867, Ann. Cas. 1918E, 804, it is held that one in O'Neal's 
position was a person "primarily liable" rather than "secondarily lia- 
ble," under the stated définition, and therefore was not discharged by 
that extension of time granted by the holder to the maker, which, under 
the provisions of section 120, would discharge a person secondarily 
liable. Based upon this décision it was thought that O'Neal was a 
"principal debtor" under section 119, and that, as he had become 
the holder of the instrument after maturity in his own right, the instru- 
ment was thereby discharged, and the security fell with it. 

It goçs without saying that under the familiar rules, expressly rec- 
ognized in Tennessee (Byrns v. Woodward, 10 Lea [Tenn.] 444; Fi- 
delity Co. v. Bank, 127 Tenn. 720, 157 S: W. 414), and prior to the 
passage of the Negotiable Instruments Act, O'Neal, upon paying the 
note in pursuance of his obligation, would hâve become by subroga- 
tion entitled to any security which Campbell held, and by the purchase 
of the note from Campbell would bave become Campbell's assignée of 
that security. The question, therefore, is whether this statute and its 
construction by the Suprême Court of Tennessee bave changed the 
law of negotiable instruments in this very important particular. 

In Graham v. Shephard the question arose as between the payée 
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and the accommodation maker, and the inquiry was whether th^e payée, 
who had full knowledge of the facts, was bound to regard the acconiT 
modation maker as a party secondarily Hable, for the purposes of çip- 
plying section 120. The holding is that, as between thèse parties and 
for that purpose, such accommodation maker, is one "primarily liable" 
— and perhaps "principal debtor" as well. It does not necessarily 
follow that this définition must be accepted as between the joint makers 
themselves, and for the purpose of determïning their respective rights 
among themselves. 

In Merchants' Co. v. Bushnell, 142 Tenn. 275, 218 S. W. 709, the 
question was likewise wholly between the payée and the joint maker, 
who was in fact a surety. The payée held security covering this and 
another note, and had applied the security upon the other note while 
insisting that the surety pay this one. The suit was an eflfort by the 
surety to compel the payée to apply the security first upon the note 
signed by the surety. It is a commonplacé, both as to marshaling as- 
sets and as to subrogation, that neither will be compelled to the préju- 
dice of the security holder. It was obvions that plaintiflf had no case. 
As the Suprême Court of Tennessee said : 

"We do not Unow of any prlnciple of law or equity which confers upon 
rplaintlff] such right, and no authority is cited upon the brief." 

Whether the so-called surety was truly a party primarily liable un- 
der the Negotiable Instruments Act was not important to the conclu- 
sion, so far as we can see ; but, if the statement of the court to this 
effect should be taken as one of the things decided, still it would not 
reach a case where the surety was only proceeding against the principal 
maker for indemnity and the rights of the payée were not invôlved. 

No référence is made to any other cases in Tennessee ; and hence it 
is clear that the statute has not been construed in that state, so as to 
reach the question before us. There is no judicial opinion, so far as we 
find, to the effect that this statute either purports to or was intended to 
change the existing law as to the relations of joint makers or indorsers 
as between themselves. No such resuit would naturally follow from 
an arbitrary définition intended for application to other situations. 

The classification into those primarily and those secondarily liable 
was for the benefit of the holder in order that he might regulate his 
conduct; before the statute a joint maker who was really a surety for 
the maker was nevertheless a principal as to the payée; the statute 
continued the same situation under another name. The makers and 
indorsers could always show by paroi their true interrelationship, and 
there was no occasion for an arbitrary classification of them as among 
themselves. The Suprême Court of Tennessee itself, in Bank v. Busby, 
120 Tenh. 652, 666, 113 S. W. 390, 393, speaking of the respective 
rights and duties as among themselves of those who were apparently 
ail indorsers alike said : 

"We are of the opinion that the real contract between the parties can be 
shown now as fully as it could hâve beeu shown before the passage of the 
Negotiable Instruments Act." 
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To the same effect is the holding of the court in Haddock v. Had- 
dock, 192 N. Y. 499, 510, 85 N. E. 682, 686 (19 L. R. A. [N. S.] 136). 
The court said: 

, "There Is nothing in the Negotlable Instruments I^aw to indlcate an Inten- 
tion on the part of the législature to change the rule as establlshed in this 
State relating to the recelpt of paroi évidence to détermine the primary lia- 
bility a* bétween the persons whose names api>ear uiwn the instrument or as 
between those secondariiy liable thereon. * * • Parol évidence is neces- 
sary to détermine whether à party to an instrument, inoludlng an Indorser 
thereon, Is an accommodation party, and also to détermine which other party 
to the instrument he had accommodated." 

,,So in Hunter V. Harris, 63 Or. 505, 127 Pac. 786, it is held in effect 
th9.t the act, has npt changed the law, as between principal and surety, 
that a surety is not mentioned in the entire act, and that the act ex- 
pressly provides that, in any case not thercin provided for, the estab- 
lished rules of the law merchant shall govern. The décision in Spire 
Y., Spire, 104 Kan. 501, 180 Pac. 209, even if it were to be foUowed, 
wôuld not lead us to the conclusion that. O'Neal was without remedy. 
That also was a case where subrogation was sought to the préjudice 
of the security holder, and it was necessarily disallowed. 

[3] We think it fbllovfs that while Campbell was entitled to con- 
sider O'Neal as one priniarily liable, or even as a principal debtor, yet 
that as between O'Neal and Dooley, O'Neal never was the principal 
debtor and the statute did not make him one. Dooley, therefore, can- 
hot be heiard to' say that, when O'Neal pUrchased the note, Dooley 
Was d'schârged by virtue of clause 5 of section 119, 0];i the contrary, 
thé relations and rights of O'Neal and Dooley must be governed by 
section 121. ' 

' Af ter the note was bought by O'Neal and before the bankruptcy, 
Campbell entèred upon thè margin of the record of thë deed, a dis- 
charge of the véndor's lien therein reserved. This action was wrong- 
ful as against O'Neal and did not entitle Dooley, or any one in his 
shoes, to denv the continued existence of the l'en. Early v. Williams, 
135 Tenn. 249, 186 S. W. 102, L. R. A. 1916F, 418. 

We doî-not see that the trustée in bankruptcy stands in any better 
position. He has the rights of creditors with exécution at the date of 
the petitioil in bankru]>tdy ; but we are cited to no Tennessee décision 
that such creditors would prevail over the l'en which actually existed. 
thou'ïh apparently discharged, and under the usual rules they would 
not become bona fide purchasers without more than exécution. In- 
deed, in Early v. Williams, such a lien was preserved even as against a 
later incunibrancer. 

Wé conclude that O'Neal should hâve been given the benefit of the 
véndor's lien as he prayed. The order denying him relief will be va- 
cated, and the case remanded for f urther proceedings in accordance 
with this opinion. 
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J. H. DAY CO. V. GREEN et al. 

(Circuit Court of Appeals, Sixtli Circuit. June 6, 1922.) 
No. 3447. 

Patents ©=9328—1,180,030, for biscuit machine, held not infringed. 

The Green patent, No. 1,180,030, for a biscnilt-eutting machine, clalm 
30 which relates to mechauism for periodically aecelerating tho speed of 
the pan eonveyor, held valid, but, as limited by the prior art and amend- 
ments made in the Patent Office, not infringed. 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio ; John W. Peck, Judge. 

Suit in equity by Thomas L. Green and Thomas L. Green & Co. 
against the J. H. Day Company. From an order granting a preliminary 
injunction, défendant appeals. Reversed and remanded. 

Robert M. See, of Chicago, 111. (Clore, Schwab & McCaslin, of Cin- 
cinnati, Ohio, on the brief), for appellant. 

Laurence À. Janney, of Chicago, 111. (Emery, Booth, Janney & Var- 
ney, of Chicago, 111., and William R. Wood, of Cincinnati, Ohio, on 
the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. This is an appeal from an interlocu- 
tory order granting a preliminary injunction restraining the appellant, 
the J. H. Day Company, from further infringement of claim 30 of 
the Green patent, No. 1,180,030. The application for this patent was 
filed February 20, 1909. 

The bill of complaint, filed in the District Court by the appellees, 
Thomas L. Green and Thomas L. Green & Co., against the J. II. Day 
Company, charges infringement of claims 29, 30, and 40 to 45, in- 
clusive, of the Green patent. By consent of the défendant a prelimi- 
nary injunction was granted restraining défendants from infrinping the 
claims above mentioned by the machines described in plaintiff's mo- 
tion papers as the "first Day machine and second Day machine." The 
plaintiff thereupon filed a renewed motion for preliminary injunction, 
directed against a form of défendants' machine, which is the commer- 
cial development as adopted, made, used, and sold by the défendant, 
and described in défendants' papers on original motion for prelim- 
inary injunction in the Daniel K. Allison affidavit, upon which renew- 
ed motion the court allowed a preliminary injunction as above stated. 
The decree from which the appeal was taken relates solely to the in- 
fringement of claim 30 by the présent Day structure. 

The Green patent. No. 1,180,030, relates to a biscuit-cutting machine. 
The claim in Question embraces the spécifie mechanism in this machine 
for periodically aecelerating the eonveyor carrying the pans upon 
which the biscuits are delivered, and reads as f pllows : 

"In a biscuit machine, the combination with biscuit-forinlng means, of a 
continuously movable pan carrier, and driving means to periodically accelerate 

^ssFor otber cases isee Same toplc & KE!Y-NUMBER In aU Kef -Numberad^ Digests & Indexes 
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the latter, includiug tlie driving gear and a driven mutilated gcar, and a 
tooth for and of longer radius than tlie fomier for imparting an aceeleratod 
movemeut to the latter." 

Thèse machines are very complicated, but, the question involved in 
this appeal being limited to this pan-skipping mechanism only, it is 
unnecessary to describe them in détail,, and especially is that true in 
view of the fact that they are rather fully described in the opinion in 
Taggert Baking Co. v. Green, 257 Fed. 87, 168 C. C. A. 299. It is not 
seriously contended in this case that claim 30' of'the Green patent is 
invalid. On the contrary, it is insisted by appellant that this claim is 
nOt infringed by the présent Day machine. 

In order to détermine the scope and extént of the Greeiï invention, as 
covered by claim 30 of the patent in suit, it is necessary to consider the 
prior art, at least in a gênerai way. Prior to Green's invention, Albert 
Bleile had invented and patented (No. 863,349) a skipping mechanism 
for periodically accelerating the jîan carrier, so that each succeeding 
pan might be brought into position to receive the succeeding row of 
biscuits. This invention was incorporated into a Day machine con- 
structed and in opération in the latter part of 1906, nearly a year before 
the patent was issued to Bleile. In February, 1908, a patent (No. 879,- 
852) was issued to Coplarid, .which also included the équivalent of a 
pan-skipping device ; but in the Copland patent the biscuits were de- 
posited on the surface of the carrier and not in the pans. Hpwever, 
the skipping mechanism was introduced' into the Copland machine for 
the purpose of keeping the bâtchës of biscuits neatly separated from 
ëach other, that they might be easily and automatically stripped and 
transférted from thé carrier to a conveyor that extended into tbe oven. 

The problem was to connect a suitably driven power shaf t with the 
driving shaft of the immédiate group including the ultimately driven 
shàft which directly actuated the pan carrier, at normal speed, which 
connection could be released or become inoperative while the driven 
shaft received and responded to a momentarily accelerating impulse 
occurring . and recurring at predetermined relative positions of the 
synchronously revolving shafts of the structure. This problem had 
been solved prior to Green's invention by providing a driving pawl 
and driven. ratchet as the Connecting members, thus permitting the 
driyen ratchet to respond to the accelerating impulse communicated to 
it from a source other than the pawl attached to the slower moving 
member, and when the force of this accelerating impulse was exhaust- 
ed, the pawl would engage with another tooth of the ratchet, thereby 
restoring the connection of the normal drive mechanism. 

Blfeile accomplished this resuit through means of the pawl and 
ratchet as above described, by two separate rotating members, driven 
independently, but ultimately connected with the same main power 
shaft. One of thèse rofating members moved the pan carrier or con- 
veyor continuôusly at normal speed; the other member, rotating at a 
faster rate of speed, intermittently accelerated the movement of the 
pan carrier. Copland did not employ separately rotating members, but, 
On the contrary, attached the skip mechanism to the opposite ends of 
the driving and driven shafts of the normal moving mechanism ; but 
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he aiso «sed Ihe pawland ratchet for the purpose of diséngaging, 
momentarily, the mechanism of the normal speed drive. Nor were 
Bleile or Copland pioneers in this art. Iten (1889) secured a patent 
(No. 401,168) on a device of this character capable of being incorpo- 
rated into a 'cake or cracker cutting machine and adjustable without 
stopping the opération of the machine. The Iten invention, however, 
did not contemplate orinclude a continuons pan-carrying conveyor. 
Baker (1900) obtained a: patent (No. 662,336) for an : improvement in 
biscuit-making machines,' which also included means for varying the 
speed of an intermittently moving: pan conveyor to accomplish the 
pah-skipping opération. Both Iten and Baker used thé pawl and 
ràtchet for the purpose of momentarily detaching the normal driving 
mechanism to permit the accelerated speed. r 

In Green's application for a patent, claim 55 read as follows: 

"In a biscuit machine, tlie comWnàtioii of a oontinuously movable pan car- 
rier and skip gear nieclianism for giviiig tlie lutter perlodically a foru'ard 
impulse." 

This claim wàs rejected on Bleile, fbr the reason, stated by the ex- 
aminer, that: 

"The expression 'skip gear niechanism' not beinj; sufficiently definlte.'' 

Thereupon Green rewrote ail of his claims, and claim 55 appeared 
as claim 34 in the following language : 

"Tn a biscuit machine the combtnation of a continuonsly movable pan 
carrier, and skip gear mechanism for giviiig the latter periodically an ac- 
celerated forvvard, impulse." 

This claim v^fas rejected on Copland. Some tvvo years later claim 
30 was substituted for claim 34. In claim 30 this skip gear mechanism, 
attempted to be covered by claims 55 and 34, respêctively, vyras definite- 
ly limited to a driving gear ând a driven mutilated gear and a tooth 
of longer radius than the former for imparting an accelerated môve- 
ment to the latter, and, as so limited, the claim was allowed. 

It is apparent f rom thèse facts that Green was not a pioneer inventor 
of the pan-skipplng mechanism of a biscult-cutting machine. On the 
contrary, he substituted for the pawl and ratchet of Iten, Baker, Bleile, 
ànd Copland a mutilated gear for the purpose of releasing the mecha- 
nism of the normal drive, to permit the accélération necessary for the 
pan skip, and accomplished this accélération by a tooth of longer radius, 
firmly attached either to the same shaft as the driving gear or to the 
driving gear itself, and coming in contact with a projection on the 
driven gear substantially nearer to its shaft or axis than its periphery, 
■which tooth and projection hâve a positive attion at identically the 
same points of contact at each révolution of the shaft to which the 
driving gear and tooth are atfa'chëd, causing and permitting a continu- 
ous, not intermittent, moving of the pan carrier, without shock or jolt. 

It is the claim of the appelleé that the mutilated gear ànd tooth of 
longer radius than thé driving gear permits, for the first time in a rapid 
moving biscuit-cutting machine,' a continuons movement of the pan 
cai^rier, whicli' niovement is slightly accelerated by this tooth until it 
réaches the highest velocity, and then gradually retarded until ' nontial 
281 F.— 46 
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velocity is restored, without any sudden movement or abrupt change 
in speed that would displace the biscuits in the pan in a rapidly moving 
machine. However, this graduai character of the accélération and re- 
tardation is supposed to come from the peculiar form of the projection 
on the driven gear, a détail not incorporated in claim 30, nor used by 
défendant, who gets the same character of stroke by the f amiliar crank 
for trânsforming circular into longitudinal motion. 

It is, true, perhaps, that in Iten and Baker the movement of the pan 
carrier was intermittent; but in Bleile and Copland the pan carrier is 
continuously moving. It is said, however, that in Bleile the pan skip 
movement is so remote from the normal slow speed driving and driven 
mechanism that it is far inferior to the Green machine, in which the 
slow speed and acçelerated speed mechanism are joined in a compact 
unitary gear transmission. That mayall be true, and to that extent 
Green may be an advance upon Bleile; nevertheless, Bleile had a con- 
tinuously moving pan carrier, so that that f eature of the machine is not 
dépendent upon the Green pan-skipping mechanism, even though it be 
conceded that the Green mechanism is more certain and dependable in 
producing the altèrnation of speed and répétition of pan filling and 
skipping opérations. 

It is also true that Copland employs what is substantially a continu- 
ons moving pan carrier, although he uses no pan. That is wholly im- 
material, if his invention employs and teaches a mechanism suitahle or 
équivalent to a pan-skipping mechanism. It is clear, therefore, that 
the éléments of the Green invention, taken either separately or in 
comb'nation, hâve no such functional properties as permitted, for the 
first time. the use of a continuons m,oving pan carrier in connection with 
a pan-skip movement in a rapidly moving biscuit-cutting machine. 

It is unnecessary to discuss in détail the mechanism moving the pan 
carrier of the présent Day machine at normal speed, except in so far 
as it opérâtes in connection with the pan-skipping mechanism. In the 
Day machine power is transmitted from the main drive shaft to the 
shaft carrying the driving gear, which meshes with a driven gear at- 
tached to another shaft. A second gear, rigidly attached to the shaft 
carrying the driven gear, drives a third gear, which freely rotâtes on a 
third shaft. It is the claim of appellee that this second gear, attached 
to the shaft carrying the first driven gear, is the driving gear of both 
the normal speed mechanism and the pan-skipping mechanism, and 
therefore corresponds to the driving gear of Green, to which, or to the 
shaft carrying the same, the tooth of longer radius is attached. 

To the side of the free rotating gear above mentioned, a ratchet is 
bolted ; while the third shaft, which directly opérâtes the pan carrier, 
has a rigid projécting arm along the sidç of this ratchet on the free 
gear, wliiich arm carries on the adjacent side and near its outer end a 
pawl, which normally engages with one tooth of the ratchet, and 
through this pawl and arm the free rotating gear and its ratchet drive 
the third shaft. There is also attached to the shaft carrying the driven 
gear, or, as claimed by appellee, the driving gear of this group of gears, 
a gear which drives another gear to which is bolted. a crank disk. Dne 
end of a crank arm or link is pivoted to this crank disk. The other 
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end béars a roller which slides in a slot in an arm loosely pivoted to the 
sHaft, upon which the f ree gear carrying the ratchet wheel rotâtes. 

In the normal opération of the machine, the rotation o£ the crank 
disk causes a constant forward and backward movemeht of the crank 
arm or link pivptally attachéd thereto. In its forward thrust the roller 
attachéd to the far end of this arm strikes the arm attachéd tô the 
shaft of the ffee rotating gear, causing it to move that shaft forward 
at accelerated speed, entirely indépendant of the ratchet wheel and 
pawl. After -the force of this forward thrust of the roller attachéd to 
the crank arm is expended, the pawl engages with another tooth of the 
ratchet wheel, thereby restoring the normal speed of the pan carrier. 
The momentarily accelerated speed, accomplished in this way, produces 
the desired pan shift. This System of gears and ratchets differs from 
Bleile in no substantial particular, except' that it is brought doser to 
the mechanism moving the pan carrier at normal speed, and the power 
is not transmitted to it directly from the main driving shaft, but me- 
diately through the same shaft carrying the driving gear of the mecha- 
nism of the normal speed of the pan carrier. 

While the Day machine is an advance upon Bleile and Copland, in 
the same sensé that they were an advance upon Iten and Baker^ never- 
theless it involves none of ; the éléments or the équivalents of the élé- 
ments of Gréen's pan-.skipping device, but, on the contrary, only a new 
arrangement of the pawl and ratchet of the prior art. It is claimed, 
however, that it is an infringement of claim 30 of the Green patent to 
connect this pan-skipping mechanism of the Day machine directly to 
the driving gear of the normal speed mechanism. If it were conceded, 
as claimed by Green, that the first driven gear in Day corresponds to 
the driving gear of the Green patent, nevertheless this would not cûn- 
stitute infringement. It is true that there may be some advantage in 
doing this, especially where power is communicated by belt and pulley ; 
but it would not seem to be of any substantial advantage, where the 
possibility of belt slipping is entirely obviated, and the power is posi- 
tively and simultaneously transmitted from the main power shaft 
through a systeni of gears or chain-driven ratchet wheels. The argu- 
ment of counsel for appellee, however, in this respect, whoUy overlooks 
the" fact that in Copland the accelerating mechanism is attachéd to the 
opposite ends of the. same shaft operating the normal speed mechanism, 

Granting for the purpose of this argument that the limitation of 
claim 30 to a mutilated gear and tooth of longer radius, delibërately 
made by the inventor to meet and overcome the références cited by the 
Patent Office as fatal to his claim as first written, could be overlooked, 
and that a pawl and ratchet, although old in the art, could be consid- 
ered the mechanical équivalent of the structure covered by claim 30 of 
Green as allowed, nevertheless, Green's inventive step must be found 
in the direct operative intermittent contact between the tooth of longer 
radius and the projection on the driven gear, with its resulting sim- 
plicity and effectiveness as compared with the complications and dis- 
advantages inhérent in a séries of Connecting éléments,, as in the older 
f orms of the pawl and ratchet arrangement. Theref ore Green cannot 
plausibly claim, even upon the utmost liberality of construction, that 



721 281 B'EDJERAL REEOBSER 

the Day adaptation of the old pawl and ratchet method infrjnges, iji aivy 
degree, whatever of advance there raay be <in the Greeil invention. In 
Day, instead of direct eontact betweèn the parts claimed :to^ be the 
équivalent of the two contacting ' a^ms of , Green,. Day has interposed 
a gear, a shaft driven thereby, a.crank disk on this shaft, a crank pin 
on the disk, a crank artn or Hnk on the crank pin, a supporting arm 
looseiy carried upon the shaft carrying the free rotating gear f,or the 
other end of the Hnk, a slot and pin connection between this arm and 
this link end, and a striking pin carried by the link end. It would there^ 
fore appear that there are a large numbér of additional connections iii 
Dây, permitting troublesome wear and breakage, and constituting such 
an entire departure from Green's basic idea that it can in no sensé be 
said to be the équivalent, either of the inventive idea or the means em- 
ployed by Green to avoid thèse complications, and in which résides 
whatever of invention may be f ound in his structure. 

The trial court found, in which finding this court concurs, that ; 

■'Ï5ày, in replaclng the accelerating mechanism of Green by the pawl and 
ratchet form of accélération, substituted nothing new, but, on the contrary, 
used an; ancient form performing the sanie function." 

By this the court doubtless referrëd to the disconnecting éléments, 
rather than to the entire mechanism, and it necessarily follows from 
this finding that, if the ancient form is the équivalent of Green, then 
Green's device, in this particular, at least, is not invention. We are 
of the opinion, however, that Gi'eeri's pan-skipping mechanism as a 
whole is invention, and entitled to patent protection, and that claim 
30 is valid; but, that being true, the pan-skipping mechanism of the 
prior art canhot be infringement bf that claim. 

The trial court, in discussing the questions of mechanical equivalency 
în connection with express limitation, referrëd to the case of D'Arcy 
Co. v. Marshali Co., 259 Fed. 236, 240 (170 C. C. A. 304). We think, 
However, that the doctrine there announced has no application to the 
facts in this case. In that case the limitation pertained, not to the 
inventive step, but to its environment, and, nothing appearing to the 
contrary, the court assumed that the limitation was voluntary and un- 
necessary. This court, however, held in that case that — 

"Where the claim deflnes an élément in ternis of its form, mateirial, location, 
■or function, thereby apparently creating an express limitation, where that 
limitation pertains to the inventive step rather than to its mère environment, 
and where it imports a substantlal function which the patentée Qonsidered 
of importance to his invention, the court cannot be permitted to say that other 
forniB, which the inventor thus deelared not équivalent to what he clàimed as 
his invention, are nevertheless to be treated as equivalerit, even though the 
«ourt may conclude that his actual invention was of a scope which would hâve 
permitted the broader equivalency." 

The limitations in claim 30 define the éléments of Green's invention 
in termS of form, location, and function. Green's invention covers two 
ideas, one as much as the other— -means for the accelerated drive, and 
means for simultaneously disconnecting the normal driye. Ëach not, 
bnly pertains to the invention, but is an inhérent part ôf it. Neitherj 
was merely the field or environment in which the complète inventionl 
could operate. It was a familiar mechanical expédient to get a variai 
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b\e drive as bEtwecntwo shafts geared together by using a pair of gears, 
çaçhappropriately mutilated;] and this was, in principle, what Green 
did- His invention co;isis,ted in putting this oîd expédient into this 
combination, with the neçessary adaptive changes. 

The Patent Office history discloses that thèse limitations were not 
unnecessary or mefely voluntâry on the iiiventor's part, but, on the 
contrary, that the broad clàim as stated in the first and second draft, 
as hereinbefore copied, were rejected by the Patent Office, and that 
this limited and restricted claim was substituted in acquiescence in such 
rejection. It necessarily follows that the inventor, by acquiescence in 
the rejection of a broad claim and his acceptance in its place of one dis- 
tinctly limited, estôps himself from claiming that which hehas sur- 
rendered. Vanmânen v. Léonard. 248 Fed. 939, 941. 161 C. C. A. 
57; Houser v. Starr, 203 Fed. 264, 269, i21 C. C. A. 462. 

For the réasons stated, the judgment of the District Conrt is re- 
versed, and cause remanded for further proceedings nOjt inconsistent 
with this opinion. 



THE SANTA CLARA.» 
AMERICAN & CUBAN S. S. LINE, Inc., v. BEER, SONOMt^lMER &, CO.. Inc. 
(Circuit Court of Appeals, .Second Circuit. April 17, 1022.) 
No. 154. 

1. Shippfng <S=^4<4 — Loàding cargo of copper concentrâtes not wlihin charter for 

oarriage of "copper ore." 

"Copper ore" and "copper concentrate.s" are not Interchiingenble terroa, 
but mean commercially t^vo di.stinpt and différent thinss, antî tlie loading 
by a eharterer of a cargo of copper concentrâtes held not a compliance 
with the charter, whlôh was forcarrlage of a cargo of copper ore. 

2. Shipping ©=344— Loading différent cargo held materlal déviation from charter. 

Under a charter for carriage of a cargo of copper ore, loading by the 
eharterer of a cargo of copper concentrâtes, of grciter spécifie gravity and 
In a semiliquid or slu.shy condition, which inade it more lilcely to shift 
than ore, held a materlal variation fronn the charter. 
8. Shipping ©=345— Charterer held responsible for Improper stowage. 

While in gênerai the master of a ship not under démise is responsilde 
for the raanner of loading, where the master of a ve.'^scl chartered to carry 
8 cargo of copper ore, to be loaded by the eharterer, was unfamlliar with 
such cargo, and a cargo of copper concentrâtes was loaded by the ehar- 
terer, which was a large shipper of such cargoes, the master being told 
that it was ore and loaded in the customary and safe maniier, the ehar- 
terer and not the owner held liable for delay caused by itiipropor stowage, 
which neces.iitated a return to port and rearrangemonf of the cargo. 
4. Adntiralty <s=:7l 1.8— Trial belng de novo on appeal, decree not réversible f»r 
errer In excluding évidence. 

On aj)r)eal in adrairalty the trial Is de novo, and a decree will not lie re- 
Térsed for error in excluding compétent testimony, where under the rules 
of the appellate court such testimony inay, on application, be taLen be- 
fore the hearing In that court. 

Manton, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^=>Por other cases eeesame topic & KET-NUMBÉR In ail Key-Numbere<1 DlgesUi A Indexes 
•Certloi^ri denled 258 U. S. — , 43 Sup. Ct. 90, 67 L. Ed. — . 
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Suit in admîralty by thë Atnerican & Cuban Steartisîiîp Line, Inc., 
against 3;600 tons of copper ore in bulk, lately laden on board the 
steatn'ship Santa Clara ; Béer, Sondheimer & Co., Inc., claimant. De- 
cree for libelant, and claimant appeals. Affirmed. ', ■ 

This case cornes hère on appeal f rom the United States District 
Court for the Southern District of New York. The District Judge de- 
cided in favor of the libelant, and a decree has been entered in the sum 
of $21,394.56, which includes damages, interest, and costs. 

Harrington, Bigham & Englar, of New York City (D. Roger Englàn 
of New York City, of counsej), for appellant. ,. 

Baldwin & Curtis, of New York City (E. E. Baldwin and F.- V. 
Barns, bothof New York City, of cOunsel), 'for appellee. 

Before ROGERS, MANTON,and MAYER, Circuit Judges. 

ROGERS, Circuit Judge. This is a suit in rem; brought by the libel- 
ant, as sole owner of the steamship Santa Clara, against a cargo of cop^ 
per ore in bulk, for an alleged breach of the charter party under which 
the cargo was shipped. . It appears that on,. September 21, 1916, the 
libelant entered into a written charter party with the Copper Company, 
which was engaged in the mining and transportatidn of coppef ores 
from the province of Oriente, in Cuba, to the United States. The Cop- 
per Company owned, operated, and controlled copper ore mines in the 
aforesaid province, as well as docks an^ façilities for.the loading of its 
ores into vessels at Santiago de Cuba. 

The Santa Clara arriyed at Santiago, Cuba, in October, 1916, with a 
cargo if' coalwhlch was consigned to the Copper Comoany, and was 
discharged at îis pier. The vessel then mqyéd;t^ a différent berth at 
the saroe pier, and, proceeded to take on boârd a cargo of concentrated 
copper ore, which was brought down the pier on an endless belt and 
dumped down the hatch through a chute. The chute Was stationary, 
and when it was desired to change from one hatch to'^nother, the ves- 
sel was shifted accordingly. The loading was begtin on October 27, in 
No. 3 hatch, and continued utitil the following day, when the master 
stopped' the loading on the ground thfit the cargo was too wet, and de- 
livered to the charterer's représentative a letter reading as f ollows : 

"I beg to Inform you that, owing tO the extremely wet state of the copper 
ore you are shipping in the steamship Santa t,"lara, it is iinrwssible to re- 
ceSve it, except you secure the cargo from shifting in the holclSj by shifting 
boarcls, in a thoronghly efficient manner. so that the ship will be safe to pro- 
ceéd to the discharging ports. AU lumber used for this purpose, and labol' 
employed, to be at your expense." 

The charterer thereupon sent to the ves.çel two lighter loads of lum- 
ber and a force of carpenters, who proceeded to install shifting boârds. 
Thèse shifting boards constituted a fore and aft bulkhead running the 
entire length of the ship. The bulkhead consisted of a double line of 
plankSj with the hold stanchions between. There wad also an athwârt- 
ship wooden bulkhead put in No. 2 hold, to keep separate some 500 
tons of crude ore which were to hâve been discharged at Norfolk. 
This crude ore was stowed forward of the athw^rtship bulkhead, by 
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which it was separate'd from the concentrated ore in tlie after part of 
the hold. 

After the bulkheads were installed the loading was continued. Ail 
of the cargo, with the exception of some 40 tons, was put in the lower 
holds. The master signed two bills of lading, one pf which covered 500 
tons of crude ore and 43 tons of cernent copper, which was destined for 
Norfolk, Va. The other bill of lading covered the remainder of the 
cargo, consisting of 3,10ô tons of concentrated copper ore and 51 emp- 
ty iron barrels. On the latter bill of lading, the master indprsed the 
following clauses : 

"Not responsible for wet coriclition of copper ore or expense incurred 
thereby. Not respousiUle for rusty aùd damaged condition of iron barrels." 

The shipper's représentative protested against thèse indorsements, 
but his protest was disregârded by the master, and he was forced to 
accept the bills of lading in the form tendered to him. 

The vessel sailed from Santiago for Norfolk on November 8, 1916, 
and in a îew hours ran into an easterly gale of from 7 to 9 Beaufort's 
scale. The sea was rough and the ship was pitching. The ship, having 
rpunded Cape Maisi and while proceeding on a northerly course, took 
a very heâvy f oll to port, giving the ship a heavy list. The master tes- 
tifîes that his Vessel took a list of 15 degrees. The vessel put back to 
Ouantanamo Bay. Before arriving there she had been brought very 
nearly on an even keel by filling the starbqard engine room ballast tank 
and shifting tiïè 43 tons of cargo which wias in the between-decks. It 
was found on investigation that the cause of the Ust was a shift in the 
cargo in Nos. 1 and 2 holds. The ship was immediately tumed about 
and proceeded under the lee of the land pâst the cape, and the turning 
of the ship and' the conséquent breaking of the waves on the port bow 
caused the ship to go back part way on an even keel. The starboard en- 
gine ballast tank was filled, and the copper cernent in the barrels on the 
"tween-decks was shifted, which having been done, the vessel proceed- 
ed to Guantanarrio Bay, where she arrived about an hour after the 
shifting, and where she was then anchored and an examination of the 
cargo was thereupon made, which revealed that it had assumed a semi- 
liquid State and moved from' side to side with the motion of the ship, 
and had seemingly changed in condition since the loading, and the top 
of it in said hold was covered with water. The survey of the vessel and 
its cargo was made by two United States naval officers, one appointed 
by the libelant and the other by the Copper Company. They recom- 
mended that the ship should proceed to Santiago and discharge the wet 
cargo. In compliance with that recommendation, the ship proceeded to 
Santiago, where she arrived on November 14th at about 3:17 p. m. 

At Santiago ànother survey by a représentative of Lloyd's and by 
one represeritihg thè ship was made, which likewise recommended that 
the wet cargo be diseharged and reconditioned, . and thereupon, with 
the full knowledge and con.sent of ail parties, the cargo was shifted, 
part put in barrels betweéii decks, part in barrels in lower holds 1 and 
j^, and dry pte 'from appéllant's chute was poured in on top of the wet 
in 3 and 4.' Th'fe fèloading and the rcstowingof' the cargo took about 
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8 days, anâ, wlieti completed, a new survey was'had, and thereup6n the 
ship again put to sea, sailing this time for New York; the Norfolk 
stop having been eliminated by agreement. She arrived at New York 
without futther incident. ,, , . > • 

It was found that, as a resuit of the shifting cargo; many of the shift- 
ing boardi^ had been carried away, some broken,: othera. aàrried to .the 
surface of the cargo, and a number of the stanchions had béeu broken, 
a resuit expressive of the extrême mobility ûf ' 'the • ore, and significant 
in compditison with the dry cargo of reab copperore in No. 2 hold, 
which had net changed and looked the same as when loaded.. The loss 
of time involved, due to the shifting of the cargo, return of the ship, 
and restowing, amounted to 20 days. 

The libelant sued for the détention of the steamship while putting 
bâck to Guantanamo Bay and Santiago, and for ail the expenses of re- 
stowing the cargo and repairing the ship. The court bel pw deçided that 
the cargo was not copper ore in bulk in its usual and merçiiant^ble 
sensé; that the acceptan'ce by the master was induçed by statenients ;and 
reprèsentations which were untrue, although.not in a wrongful, or 
fraudulént sensé; that the characterof the çaRgo ,was danger ou s, and 
thé* master did not and could not knowit, and thJe condition of.the car- 
go câùsed' the list and subséquent damages and loss of time ; and since 
thè' charterer Was to do the loadirig, and did not fUrnishrthe, cargo con- 
tracted for, thé'duty was upon it to load and stow in such a tnaftperas 
tomake the ship seaWorthy. , •, ' 

A decree wâs entered oiï January 3, 192U which ad judged- and de- 
creed that the libelant* recover, from the claimant of the 3,600 tons of 
cojjper oire laden on bôard the Santa Clara, the sum of $17,164.42, the 
damages havittg- been fixed by stipulation, with the injterest computed in 
âccprdance with said stipulation, amounting'to $4,100.19, and $129.95 
costs, as taxed, inaking in ail the sum of $21,394.56; with interest , f rpm 
the date of the decree. From the deciree thus entejced this appeal has 
l3een faken. . ' , 

; The appëllant's position is : First, that the cargo laden on the Santa 
Glarâ was in fact copper ore, and that this fact'ls oot open to question 
ih the présent state of the pleadinçsi; second; that, even jf the. cargo 
were not copper oré, this fact would be wholly .immaterial ; third, that 
fhe difficulties of the Santa Clara arose entirely from the improper dis- 
tribution of the cargo, coupled with: the bad condition oi hef hold 
stanchions, and were not caused nor coritributed to by any improper 
or uiiusual condition of the cargo; foufth, that. the notice given by the 
rnàster was not'tinderstood, either by him or the shipper's représenta- 
tive, as relievirig the master of the responsibility.of deciding how the 
cargo shôùld be stowed; moreover; the master conceded that in fact he 
did not reliriquîsh his control oi the loading, but, on; the cont;rary, he 
determined' and directed the distribution and stpw^ge of the entire car- 
go ; fifth, that as a matter of law the master could ttot relieve himself of 
this responsibility. ;.,,■-•■, 

The question whether the cargo laden on the Santa Clara was in fact 
copper ore was directly raised by the pleadings, and the .contention to 
the contrary.is frivolous, and cannpt be seriously <;<Dnsidpred at the 
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:preserit tùne.-j The assignments of error make no mention that the 
cargo was improperly described in the hbel, and upon the trial claim- 
ant's counsel in no way suggésted that the Hbelant's theory, of the 
cause of actioii was not duly raised by the hbel. The case was tried 
in the court below upon the theory that the Copper Company had con- 
tracted to delivfer a cargo of copper ore in bulk, and that it had not 
complied with the agreement but had breached the contract; and no 
suggestion of surprise was made at any tlme by the. claimant, neither 
was it suggested that évidence of the breach and the conséquences 
thereof were not compétent under the libel. 

[1] The issué presented in this court, as in the court below, is as tO 
whether the Copper Company delivered to the libelant thé cargo as pro- 
vided for in the charter party. The court below found that the cargo 
to be carried was copper ore, and that the cargo delivered was not 
"copper ore," but "copper concentrâtes." It appears that the charter 
shippers agreed to furnish the vessel with a full cargo under deck of 
"copper ore" in bulk ; and we are convinced that' what they furnished 
in fact was not "copper ore," but "copper concentrâtes," a very différ- 
ent material. 

The term "copper ore" has a fixed and definite commercial signifi- 
cance, vvhich is quite distinct from that of "copper concentrate," which 
also has a fixed and definite and différent commercial significance. 
"Copper oie" is the raw material of nature; and "copper concentrate" 
is the product of any one of a number of forms of concentration pro- 
cesses. Neither commercîally nor scientifically is there any confound- 
ing of the two terms. The concentrâtes are invariably more valuable 
than the ore, bejng the 'Tiatural product after it has been mechanically 
treated. The mechanical opération involves important changes in the 
natural product. In the first place, it is pulverized, and converted from 
a .solid, rocky condition ,to a fine, powdered condition. Then water or 
oil is added, and a chemical change takes place, so that the chemical 
anah'çis of the concentrâtes is différent from thfit.of the crtfde ore froin 
which the corice.ntrate is made, and there is a siftins^ out from the me- 
tallic content of the ore of the minerai waste content of the ore. It 
couverts a noncommerçial ore^ into a commercial product. 

The last édition of the Encyclopedia Britannica (volume 20, p. 238), 
tmder the head of "Ore Dressing," says : 

"AVhen the iniBor hoi.«ts- lil.'f orp to tlie surface, the oontained métal ma.v 
he either iij the native uueoinliined state, as, for example, native goUl, native 
Hilver, native copper, or conihijied with other substances formins; niineral.s of 
more or less oomplex coniixjsitliin, as, for example, tellurlde of gold, .sulplijde 
of .lilver, sulnhide of cop])er. In hoth cases the valuable imneral is always 
associated with jiiinerals of no value. The province pf the ore dresser is to 
separate the 'values' from tlie \\-a.«ite; fpr example, quartz, fe^spar, calcite, by 
raechani</al nioan.s, obtainins; thereby 'concentrâtes' and 'tailjn&s.' The prov- 
ince of the metallursist is to extract tlie pure métal from the concentrâtes by 
chemical iiieans >vitl> or without the aid of beat." ■ . . ' 

It also staleg: 

"The concentration of ores always procecds by steps- or stages. iThHS the 
ore must be 'cmshed hefore the minerai can be sepanited,. and certain prelim- 
inary steps, snch as siKirig and dassifying, must preeetle the final opérations, 
which produce the finished concentrâtes." 
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It then'proceeds at some length to describe more of the. "opérations tç 
which the ore is subjected. . 

The Century Dictionary defines "ore" as f ollows : 

''1. A metalUferous minerai or rock, éspeclally one whlch is of sufficieut 
value to be mined. A mixture of a native métal with rock or veln stone is not 
usuajly called 'ore,' liowever, it being understood tliat In an orç proper the 
métal is in a mlneralized condition — that is, exists in çombination Vfith soine 
mineralizer, as gulphur or oxygen. The ore and vein stone together consti- 
tute the mass of the metalllfèrous deposit, vein, or lodfe THe ore as mined is 
usually more or less mixed with vein stone, and from this It is separated, as 
completely as may be oonvenient or possible, by dressing, It then usually goes 
to the smelter, who, by means of a more or les» eomplicated séries of opéra- 
tions, frées it from the worthless material which still remains mpchanically 
mixed with it, and also sets it free from Its ehemieal combination with the 
substances by which it is mlneralized." 

The same authority defines concentrate as f ollows : 

"3. In mining, to separate [ore or métal] from the gangue or rock with 
whlch it is associated in the Iode. See Dress, 5 (e)." 

And that référence reads as f ollows : 

"(e) In mining and métal, to sort or fit for smelting by separating and 
removing the non-mètalllferous veln stone ; as, tp 'dress' ores." 

The New Standard Dictionary defines "ore" as follows : 

"A natural substance, sometlmes forming part of a rock, contalning one or 
more metals. The term is applied usually to a minerai from which the 
métal can be protitably extracted, but is sometimes extended also to non- 
metallic minerais, such as sulphur ore." 

And the same authority defines "concentrate" as follows : 
"3. Mining. To separate ore or métal [from its contalning rock or earth]." 

The libelant called two expert witnesses, who testified that the term 
"ore" in its ordinary commercial significance did not include a con- 
centrate of oré. One of thèse witnesses was the prof essor of mining 
in the School of Mines of Columbia University, and who had held that 
position for 27 years. After stating that the term "ore" and the term 
"concentrate" each had a recognized significance in commercial under- 
standing, he testified as follows : 

"Q. What do you term, and what do you conuote under the term, rather, of 
the wbrd 'ore'? What do you mean by 'ore'? A. To give a définition of 'ore,' 
I should say that it is a minerai or a mixture of minerais contalning one or 
more metals, preeious or useful metals, and occurring ih a natural form in 
such a quantlty aùd ehemieal combination and grade as to make it possible 
to extract the metals with profit. 

"Q. Well, when you use the term 'ore,' you mean a natural produet, do you 
not, that has not in any way been treated? la that what you mean when 
you use the word 'ore' — as it occurs in its natural state? A. I should make 
one sllght modification before accepting that définition exactly. An ore is not 
necessarily in its original, natural state. In the sensé that It may hâve been 
broken by hammers or otherwise. 

"Q. With such modification, that Is what you imderstand the term 'ore' 
means; is that it? A. Tes, sir. 

: "Q. Now, what is your: définition of the term 'concentrate'? A. A con- 
centrate is à product, resulting f rom the mechanical séparation of the useful 
minerais or metals in ore from the associated gangue matter, or waste, as 
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it is oalled. Tlie impliration amongst mining or metallurgical people Is that 
tlis product is the resuit of a mechanical treatment of some kind. 

"Q. The two terms are not confôunded at ail, are they? A. No, sir. 

"Q. And when you use the word, 'ore' per se, you do not Involve in that' 
in any sensé the idea o£ a coneentrate, do you? A. No, Sir. " 

"Q. Now, the coneentrate is a much more valuable prodùct than the ore 
itself, isn't it, as a rule? A. As a rule; yes, sir." 

The other witness was a graduate of the Royal School, of Mines in 
Saxony, of 40 years' expérience in mining, being an engineer by profes- 
sion and the président of a number of companies engaged in mining. 
He had been a miner and a shipper of ores. Having stated that the 
terni "ore" and the term "coneentrate" each had a fixed significance 
commerciàlly, he testified as f ollows : 

"Q. So that, if you ttre using the term 'copper ore,' you clainl that that'has 
a fixed and estaWished signiiieance commerciàlly? A. It is the raw material 
of nature. 

"Q. It is the ra^v material of nature? A. Yes, sir. 

"Q. And with référence to a coneentrate? A. That is the product of a 
process. There ai'e varions fornis of concentration process, three or four. 

"Q. Commerciàlly or sclentifically, is there any confounding of the two 
terms? A. No; I think not. , 

"Q. In practice, wjien you speak of 'ore' per se, you refer to the product of 
nature? A. Yes, sir. 

"Q. And a coneentrate is that which has been mechanically treated in 
some way? A. In the commercial markets I hâve always found that there 
is a decided distinction made betwe^n tliem, the ore proper being the crude 
ore, or the natural product of nature, and any product from any process, the 
concentrâtes, would bé one product, varions sulphite resldues from other 
processes vs^ould be other products, and in my èxi)erience, cdmmerciallj', it 
has always been designated for eaeh product sold. 

"Q. Is that demon.stratod in the commercial settlements? A. It appears on 
the settlement bills that accompany the checks. 

"Q. But the distinction is always clearly drawn? A. Yes, sir. 

"Q. The coneentrate is rtuch more valuable, is it not? A. You might say 
Invariably more valuable, because that Is the object of the process." 

The claimant introduced certain testimony intended to show that the 
cargo carried was copper ore. One of the witnesses who so testified 
was a marine surveyor. Another witness, who said that he had been 
in business of a mining engineer "off and on for about 18 years," tes- 
tified that the tèrm "ore" included ail the products of the ore, not only 
those directly handled from the mine, but also those which hâve been 
concentrated afterwards. And another witness, who said he had been 
in the business of a mining engineer for 25 years, but. who held no de- 
gree from any institution, testified that "what I understand to be cop- 
per ore is any material containiftg copper." And still another witness, 
one for a number of years in the employ of the claimant, testified as 
f ollows : 

"Q. As a resuit of yonr expérience, will you tell us 'vhat is ofdlnarily 
included, among praotieal men dealing in or with copper ores, within the 
term 'copper . ore' ? A. Co^iper ore may be crude or dressed ore, or' concen- 
trated. . 

"Q. Are ail those terms included *ithin the genpral tenu coppeç ore; I 
mean, ail those cfasiiës? A.' Tes, sir; ail those clalsi^es.''' ' 



732' 281 FEDERAL UErOKTKU 

Tlië' court belôw, who Heard and saw'the witnesàes wlîo testified tliat 
copper coijcéntràtes ape properly inCltlded' i:) the terni "çppper orc," 
dpes i^ot appear to have^attached must significance tp their testiniony ; 
and the majority of this cpurt, having read the testimony in the rcicorcl 
with care, hâve not beéh impressed' with the accura'cy of the opinions 
expressed by the witnesses who testify thàt "copper ore" arid "coppër 
concentrâtes" . are practic.ally .interchangeable terms. As already in- 
diçajted, wè are satiSfied that the teriiis "copper ore" and "copper con- 
centrâtes" are liot. interchangeable, but' méan two distinct and différent 
things. VT^é wîtnesse feçtify to the contrary, while no doubt 

truthful, àîre siïnply mistaken, and ndt cbrrectiy înforrned.^ . 

[2] 'Asie the second position taken by the appèllant, 'that if the car- 
go were not copper ore the fact would be whoUy îiiimaterial, it may be 
suffid-^ to say that the- appelant did not statej upop the argument or 
itiits brie f,. the ground upoh which its contention was based. We are 
unable to see why the character of the cargo as loaded is not matèrial. 
The,carm^|,urpished nôtbeingthe cargo agrëeij "):d ]be fji^iîis^ed, and'the 
fact of-tae différence not being known to th^ mastçr, ';^ho )îifas misled 
into acbepting itby 'false représentations ni^e by the charterer's repré- 
sentative, the contract was breached, and in a vety ihaterial hiarttet". ît 
took about 2i/2 tons of copper ore t'o make one tort '6'i' the'cpric'efifratçs- 
'The spécifie gravity of the bulk carried was materiaïly greater, apdVtbé 
cargo of concentrâtes was more mobile and less- stable; and ther«fore 
more likely toshift than a cargo of copper ore. 'i ■■ ■ ' ' '■ ■■ 
. A withèSSjte^ifying às'to the charaqtëf pî thiç' s'P-called. "cargo of 
copper" whicH.the charierêr, furnished to the steçifnghip-,: gtated that 
after the ship arrived at New York and was unioading he went on 
boafd to ihspeCt it. The following-are excerpts from his testimony: 

"Q. How was the cargo taken. out? A. Why, to my kjiowledgç in bveliets. 

"Q.-Didany men go down in the hold? A. Tes, sir. ; . 

"Q. They didn't just let a bucket dpwn with a rope to dip this st,jiS up? 
A. No, sir; of course not. 

"Q. Just what means did they use to put the cargo in the bucket? A. They 
seooped up the sof test part of it #ith a bucket, and th« hàrdér'-pa'rt they 
sh'oved into the buck»t."'J. ' ' : •> ■. 

..r :(('■. , , , ■ ,. .,-.■ ,- • '■■,.:. 

After stating that he.tpok samples of ,the cargo, he contin\ied.:.j.j; . ,: ,^ 

^'Q: Could you walk around on top of this cargo? A- Not'very w;ell; liof, 

sir. , ,: . ', , . . ' ! ■,. i .■,..-.,., •■ 

"Q, What did you stand on when you got down in the hold? A, We dredged 

it from a ladder at the time. ' , , , ^i .; ■ . , r . ' 

"Q. What did' yoTi pick It up with? A. We got a stick ' to get the ' hafder 

substance, ^nd the ^ûfter we just seooped in. , 
"Q. With what? A. With the jar. 

"Q. With the jar? , A. Absolutely, sir. ■ 

"Q. I suppose therë Was mOre or less water or liqnid around the' top of 

this mass in spots, was there not? A. There was more water on top.", ■ 

' Arid' 'he al so testified: : •• 

'"Ibp, Qourt: How Woujd you describe tlie nid.ss of ear,go that you found In 
the ship's lower liold? *tVhat word would you' use? Would it be fair, to 
call it a mud or slush, or anything of that kind? 

"The Witness: Your hônor, it was more pf a mijddy substance, to my 
kiiowledge. 
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"The Court: Wliat I am trylng to get at is, what plaln, coinmon word 
would you use to describe if,, -Vfhether you would say Jt was mud, clay, slush, 
or auy such word as tliatï 

"The Witness: I should t'hinU it would be something like a slush." 

The third, fourth, and fifth oî the positions taken by the appellant 
may be considered together. ■ 

[3] The libelant, as the owner of the steamship Santa Clara, is a 
private and not a common carrier> and it entered into a contract of af- 
freightment with the Cuba Copper Company. The charter party which 
the parties to the agreement signed was in the ordinary form and did 
not amount to a démise of the ship. The Hbelant as gênerai owner 
of the steamship retained the possession, command, and navigation of 
the ship, and simply agreed to carry a cargo of copper ore to the ports 
specified, which cargo the Copper Company agreed to furnish and to 
load and discharge f ree of expense to the ship and her owners. 
,,, There is,no doubt that the cargo which the ship carried was original- 
ly improperly stowed. It was what is known as dead weight cargo, 
and there is testimony mdicating that the whole of a dead weight cargo 
cannot properly be put in the bottom of a ship, and that a considérable 
portion of such a cargo should hâve been placed in between-decks of 
the vessel. If the whole cargo is placed in the lower hold, and the 
ship encounters heavy weather, and the vessel starts rolling, shè will 
not work properly and is too stifï. If the ship is so loaded as to make 
her toostifif, as one of the witnesses expressed it, "she's like a rock — • 
.she doesn't give." And the testiniony shows that putting too much of 
a dead weight cargo in the bottom of the ship tends to causé a shifting 
of the cargo in heavy weather. But in this case ail of the cargo, with 
the exception of some 40 tons, was originally put in the lower holds. 
And when the ship on her voyage to Norfolk rounded Cape Maisi 
and was proceeding on her northerly course, she ran into a rough sea 
and took a heavy roll to port, giving her a 15 degree list. The cause 
of the list was found to be a shift in the cargo in Nos. 1 and 2 holds, 
She put back to Guantanamo Bay, where a survey was made, and it 
was rec^mni^nded that the vessel should proceed to Santiago and dis- 
charge ,thîe wet cargo." On her return to Santiago some 500 or 600 
tons were shifted to the between-decks, most of which was put in bar- 
rels. When she resumed her voyage after this change in the niéthod 
of stbwage, there was no further trouble. So that we are broùght to 
a crucial question as to who is responsible for the original faulty stow- 
age. 

It is said that the master of the steamship, as the libelant's agent, 
accepted the cargo of concentrâtes, and must be presumed to hâve 
stowed it to suit himself,'and, since he got into trouble by reason of bad 
■stowage, the owner, and not the charterer, is responsible for the pecuni- 
ary damage. Under the terms of the charter, the charterer agreed to 
load the cargo. We do not question that it may be the absolute duty 
of a màster ôrdinanly, even when his ship is loaded by à charterer, 
to see that the loading is so done as not to render her unseaworthy when 
she starts on her voyage. This court so held in Olsen v. United States 
Shipping Co., 213 Ked. 18, 20, 31, 129 C. G. A. 607, 610. In that case 
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Tt was found necessary .to jettison some of the logs loaded on deck by 
the charterer, and which were so loaded as to render the ship unsea- 
worthy when she , started ^pn her voyage, so that she was made un- 
stable and made the jettison necessary, although no bàd weather was 
encountered. We allowed the charterer, which was not the owner of 
the cargo, to deduct from the charter hire the freight lost because of 
the cargo jettisoned. Wesaid: 

"The jettison was caused not by sea péril, but by her own instabllity. It 
inakes no différence whether tMs' was due to the amount or the stowage of 
the deck load alone, or alsô to the. fact that the largest ballast tank eould 
not be tiiled. Ail thèse matters were under the absolute eonfrol of the master, 
and It wa8 bis duty to see that they were right. It was no excuse to him 
that the charterers did the loading, insisted upon his taking the deek load, or 
that surveyors certlfled that the ship could do so safely. No doubt both 
thonght so. That, however, did not lessen his duty, especially in view of the 
fact that he did not think so himself." 

But we do not think the principle announced in that case apphcable 
to the facts of the casenow before the court. The circumstances of 
the two cçises are very différent. In the Olsen Case the cargo loaded on 
the steamer was a cargo of a character with which the master was en- 
tirely familiar. It was a safe cargo, the character of which was as well 
known to the master as to the charterer, and it was a cargo which the 
owner had agreed to carry. In the instant case the master, who had 
never carried a cargo of copper ore, was not tendered such a cargo, 
but one of concentrâtes, and the master was falsely told that it was a 
cargo of copper ore. He feared that the cargo tendered was not a safe 
cargo, but was assured that it was safe and one commonly carried by ail 
ships. He questioned the manner in which the charterer was stowing 
it, and was assured by the charterer's superintendent that it was being 
stowed in a safe manner and in accordance with the manner of stowing 
on ail ships which the charterer loaded. But the master continued to 
concern himself in protecting the safety of his ship, and at an early 
hour on the morning of the second day of the loading he informed the 
charterer's superintendent that he would not consent to take on board 
any more of his cargo "unless they fixed it up with shifting boards, so 
that the ship would be seaworthy," as he thought the cargo was not 
stable enough. This is an excerpt from his testimony : 

"Q. Did Mr. Cappe say anything in answer to your statement? A. He said 
that the cargo would soon come drier ; they had a lot of dry cargo they were 
putting in the bins. 

"Q. What else, if anything, did he say? A. He said they had been shipping 
it more or less this way for a long time, and no other ships carried shifting 
boards, but he would glve them to me if I insisted uiwn it. 

"Q. Did you insist upon shifting boards? A. Yes. * * * 

"Q. Did yoù hâve any assurances as to the propriety of the manner in 
which the cargo was loaded, as belng capable of withstanding the voyage? 
A. Yes. 

"Q. From whom did you receive those assurances? A. From Mr. Cappe. 

"Q. And what were those assurances in substance? A. That they had been 
shipping this cargo in a wet state for four years, more or less ; that other 
ships were taking it aboard. He seeined to know that it was a seaworthy 
cargo, and that ail ships coming up from New York with a cargo hâve a 
certain amount of water on top. : 
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"Q. In answer to a (luestion put by counsel to the effect or;in substance, did 
you ever ask for anything you dld not get? A. Except one suggestion, that 
they ship it in barrels. 

"Q. Did you suggest that to Mr. Cappe before the cargo was loaded? 
A. Yes. 

"Q. What dld he say to that? A. He took it as a joke." 

The assurance given by the charterer's superintendant persuaded the 
master to accept a cargo of concentrâtes as a cargo of copper ore, and 
led him to believe that his ship had been safely loaded and was safe 
to proceed to sea. The master of a ship chartered to carry a cargo of 
copper is not required to be an expert in copper concentrâtes, or in 
the loading of his vessel when misled as to the character of the cargo, 
and when informed that the cargo actually received bas been loaded in 
the usual manner for carrying the cargo, and when it bas been agreed 
that the charterer shall load. 

While a cargo of copper concentrâtes is not inherently dangerous, its 
characteristics are such that there seems to be greater danger to be an- 
ticipated from its improper stowage than is the case when the cargo 
consists of copper ore. This we think appears from the testimony of 
one of the experts produced by the libelant, who testified as follows : 

"A. The natural joggle of any eonceutrate in any form of transit would 
tend to solidify it in the very lowest compartment, and progressively upwards 
it would run into a movable mass on the top ; it would he pulpy and muddy, 
but it would be a mixture on top, aiSl the water works toward the top, beeause 
lighter, and as much oïl as is left in goes In also, and in that travellng, every 
time there was a list, the moisture would act as the conveying médium to 
slough off this material and take It oflE to the lowest slde, and, if the swing did 
not swing regularly ail the tlme, but works toward one side ail the time, it 
would tend to pack itself up, just like the waves will wash up sand on the 
seashore, on that slde, and, when a movement in the ship came, the water 
would come back first, but the packed stuff would corne back slower, so that 
you would hâve the heavy concentrâtes on the list side of the ship, and the 
lighter material, the water, would travel to the other side, but for some tlme 
this stuff would not come over, if at ail. 

"Q. But that would not be true of the ore? A. Not in any sensé at ail, 
unless the angle was very much greater, and the whole thing went over, and 
then the ore would come back, bemiuse it would not be spread out and com- 
pacted so from the action o£ the water. 

"The Court: That means that the ore would tumble around like rocks, and 
the concentrate would move around like mud? 

"Wltness: No; it begins to pack up on one side more than the other, and 
the water would go the other way, beeause, when the water goes, the concen- 
trate stays, beeause the concentrate is the heayier." 

In the case of Tierce v. Winsor, 2 Cliff. 18, 19 Fed. Cas. 646, No. 
11,150, the charter was, as hère, for the whole ship, but was not a 
démise. The charterers had shipped a cargo whose dangerous charac- 
ter was unknown to the master, and Circuit Justice Clifford held that 
any loss which arose from the character of the cargo should fall upon 
the charterer, who was possessed of knowledge which, if imparted to 
the master, might hâve avoided the loss. The particular cargo involved 
was mastic. 

"When delivered on board it was in cakes, and was stowed in bulk in the 
run. Upon the arrivai of the ship at the port of destination, it was found 
that the mastic had melted on the voyage, and that the cakes had contact wlth 
it, and had hardened as alleged in the llbel, and in that state was adhering 
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to the sides of the ship and to certain portions of ttie cargo. TIic amount of 
damage done to the cargo, which was paid by the master on account of tlie 
ship, including the extra expense in discharging the mastic, exceeded $1,900." 

In that case the charterer was held responsible for the loss occasioned 
by the melting of the mastic, and recôvery allovved, although the ship- 
owner did not charge the shipper wifh knowledge of the dangerous 
character of the cargo, but based its right to recover on the gênerai 
implied warranty that the shipper wasobliged to furnish a safe cargo. 

In such a case as the one now before the court, it seems just and 
expédient that the loss occasioned by the improper loading should fall 
upon the charterer, rather than upon the shipowner. In Brass v. 
Maitland, 6 El. & Bl. 481, the owners of a ship undertook to receive 
the goods and saf ely carry and deliver them at the destined port. The 
défendants shipped a corrosive substance packed in casks and delivered 
it to the plaintrffs to be carriêd in the ship. The corrosive substance 
escaped from the casks and destroyed the cargo. The plaintiffs re- 
ceived the casks, not knowing the dangerous character of the contents. 
The court held that there is an implied undertaking on the part of the 
shippers of goods on board a gênerai ship that they will not deliver 
to be carried on a voyage packages of a dangerous nature, which those 
employed on behalf of the shipowner may not on inspection be reason- 
ably expected to know to be of a dangerous nature, without giving no- 
tice. In the course of his opinion Lord Chief Justice Gampbell said : 

• "It seems much more .iust and expédient that, nlthough they (the shippers) 
were ignorant of the dangerous quality of the goods or the insufficiency of tlie 
packing, the loss occasioned by the dangerous (luality of the goods and the 
iiisufflcient packing sliould be cast upon the shippers than mpon the ship- 
owners." 

It is quite true that copper concentrâtes are not a cargo inherently 
dangerous; but where the charterer misleads the master of the ship 
as to the nature of the cargo he is loading, and assures him that the 
cargo is loaded in the usttal manner that such a cargo is loaded and 
safely carried, and where the charterer has been inf ormed by the master 
that it is impossible to receive it, "except you secure the cargo from 
shifting in the holds, by shifting boards, in a thoroughly efficient man- 
ner, so that the ship \yill be safé to proceed to the discharging ports," 
the damages resulting irom the improper loading should fall upon the 
charterer, and not upon the shipowner. It seems that after such a 
notice the master, and therefore the libelants, whose agent he was, had 
the right to rely on the charterer's loading of the cargo which they 
tmderstood and he did not. The conclusion reached seems, under the 
circumstances, as just and expédient as that reached in Brass v. Mait- 
land, supra. . 

[4] Before bringing this opinion to an end, it is proper to refer to 
another pO;int, The twelfth and sixteenth assignments of error relate 
to certain rulings of the trial jùdge in the exclusion of évidence. The 
sixteenth of thèse assignments of error involves a number of rulings 
and covefs nearly 3 pages of the printed brief . An appeal in admiralty 
is a, new trial,' ani, if évidence was improperly excluded beloWj the 
appellant was entitled tO' apply. to this court to hâve the excluded testi- 
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mony taken under rule 6 of the Rules of this Court in Admiralty, which 
reads as f ollows : 

"Upon sufflcient cause shown this court or any judge thereof, may allow 
either appellant or appellee to * * * take oew proofs. * • * " 

And such testimony may be taken by déposition before any United 
States commissioner or notary public upon reasonable notice in writing 
being given to the opposite party. Rule 8. No such application was 
made, and as the case stands, if testimony was improperly excluded at 
the trial, it constitutes no ground for reversai. In Moran Towing & 
Transportation Co. v. Cranford Co., 274 Fed. 799, we declared that: 

"This court will not reverse a decree 1:)pcause of errorin excluding compé- 
tent testimony in an admiralty case, for that would présuppose that the tes- 
timony offered would hâve actually proved the point sought to the satisfaction 
of the court. If counsel felt aggrieved hy the exclusion of this testimony, 
they could hâve moved hetore this court to take such testimony, for In an ad- 
miralty suit on appeal there is a trial de novo." 

The decree is afïîrmed. 

M ANTON, Circuit Jud.ge (dissenting). The charter party under 
which the steamship Santa Clara was loaded with the ore in question 
provided : 

"That it should receive a full cargo under deck of copper ore in bulk of 
about S.riOO tons, of 2,240 pounds," from Santiago, Cuba, to Norfolk, Va., 
and/or New York. 

The loading hegan on October 27, 1910, in No. 3 hatch, and con- 
tinued until the foUowing day, when the master stopped the loading 
because he'said the cargo was too wet, and he delivered a letter to the 
charterer's représentative reading as f ollows : 

*'l beg to inform you that, owing to the extremely vret state of the copper 
ore you are shipplng in the steamship Santa Clara, it is impossible to receive 
it, except you secure the cargo from shifting in the holds, by shifting boards, 
in a thoroughly efficient manner, so that the ship will be safe to proceed to the 
discharging i>orts. Ail lumber used for this purpose, and labor employed, 
to be at your expense." 

Thereupon a force of carpenters proceeded with the necessary lum- 
ber to install shifting boards under the direction of the master. This 
work was completed, and resulted in a fore and aft bulkhead running 
the entire length of the ship. The bulkhead consisted of a double line 
of planks, with the hold stanchions between. There was also an 
athwartship bulkhead put in No. 2 hold, to keep separate some 500 tons 
of crude ore, which was to hâve been discharged at Norfolk. This 
crude ore was stored forward of the athwartship bulkhead, by which 
it was separated from the concentrated ore in the after part of the hold. 
Heavy rains fell on the first ore loaded, which was put in hatch No. 
3, and this resulted in a greater percentage of rhoisture than is usually 
found in such ore. But the ore put in the other hatches was much drier 
than that put in No. 3 hatch. It was the ore loaded in No. 3 hatch! 
which is the subject of the master's complaint. Ail the cargo, with the 
exception of 40 tons, was put in the lower holds. The master signed 
two bills of lading, one of which covered 500 tons of crude ore and 43 
281 F.— 47 



738 281 FEDISRAL REPORTEE 

tons of concentrated copper destined for Norfolk. The other bill of 
lading covered the remaining cargo of 3,100 tons of concentrated ore 
and 51 empty iron barrels. Upon this bill of lading the master indorsed 
the following: 

"Not responslble for wet condition of copper ore or expenses incurred there- 
by. Not responsible for rusty and damaged condition of iron barrels." 

Protest was made as against thèse indorsements, but this protest was 
disregarded by the master, and the bills of lading were accepted in the 
form tendered. The vessel left Santiago on November 8th. The mas- 
ter testified that at 6 p. m. that night the wind was freshening and the 
sea rising. At 8 p. m. there was a gale, with a rough sea, the velocity 
of the wind increased, and the rough, heavy sea resulted in the ship 
pitching. The ship listed about 15 degrees, and upon investigation it 
was found that the cause of the list was a shift in the cargo in Nos. 
1 and 2 holds. The vessel put back to Guantanamo Bay, but before 
arrivai she was brought nearly to an even keel by fiUing the starboard 
engine room ballast tank and shifting the 43 tons of cargo which was 
in the between-decks. It was admitted that when the vessel arrived at 
Guantanamo Bay there was a list of some 4 or S degrees. The vessel 
then returned to Santiago, where it was found that a number of stanch- 
ions on which the shifting boards had been secured were torn away, 
the top of the cargo was in a wet and plastic condition to a depth of 
some 2 feet, and there was stifîf clay which extended to the bottom and 
was perfectly stable. It was necessary to remove a considérable part 
of the cargo to repair the stanchions, and there were sôme 500 to 600 
tons shifted on the between-decks, most of which was put in barrels. 
Then an additional 120 tons of concentrated ore was loaded from the 
chutes of the Cuba Copper Company. After repairing the stanchions 
and shifting the cargo, the vessel sailed for New York and arrived at 
her destination without further mishap. 

This suit is for détention of the steamship while putting back to 
Guantanamo Bay and Santiago and the expense of restoring the cargo 
and repairing the ship. It is apparent, from reading the libel and from 
the testimony offered on behalf of the libelant, that the complaint of the 
libelant was that the cargo was unduly wet or liquid and contained an 
undue percentage of oil, and liability was thus sought to be imposed 
upon the ship, upon the theory that concentrated ore was not copper 
ore in bulk. 

As the term "copper ore in bulk" is commercially used, it was testi- 
fied to by at least three witnesses to include concentrated ore or hand- 
picked ore. In mining, the term "concentrate" means to separate ore 
or métal from the gangue or rock with which it is associated in the Iode. 
Centûry Dictionary. 

I am satisfied that the prépondérance of the évidence is to the effect 
that concentrated ore is included within the phrase "copper ore in 
bulk," as that is understood in the trade. This was the testimony of 
men who are familiar with the trade understanding of that phrase. 
The appellant sought to prOve the previous course of dealing between 
the parties, which promised to show that the parties themselves under- 
stood the term "copper ore in bulk" to include concentrated ore; that 
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is, to show that tlie concentrâtes of ore were carried theretofore by the 
libelant's vessels under the désignation of "copper ore in bulk." Al- 
though this testimony was excluded, there is évidence elicited on cross- 
examination of Capt. Lee, called by the libelant, as f ollows : 

"Q. Mow, you say that other ships of the said libelant's Une had carried 
cargoes of this similar ore from Cuba to the United States? A. Yes. 
"Q. So that, when Mr. Oappe told you that, it was true wasn't it? A. Yes." 

The charterer's knowledge of the character of the ore produced by 
the Cuba Copper Company, at the time it entered into the charter party, 
is established. Evidence of this character explains the sensé in which 
the parties to the contract of charter under stood the terms "copper 
ore in bulk." Reed v. Insurance Co., 95 U. S. 23, 24 L. Ed. 348; 
Thorington v. Smith, 75 U. S. (8 Wall.) 1, 19 L. Ed. 361 ; Raymond v. 
Tyson, 17 How. 53, 15 L. Ed. 47. 

After changes were made by the appellee, and the bulkheads were 
built, the captain accepted the cargo and proceeded to sea. There is 
testimony in the record that improper distribution of the cargo and the 
bad condition of the hold stanchions did, in point of fact, cause the 
damage. There was évidence to show that the stowage was improper, 
and made the vessel unduly stiff, with the resuit that the cargo was like- 
ly to shift as soon as the vessel encountered a rough sea, and it was after 
the rough sea was encountered that the list was found. When the 
vessel went back to Santiago, the principal change consisted in shifting 
500 tons of cargo on the between-decks. The log shows that she en- 
countered bad weather on her second, as well as on her fîrst, voyage 
from Santiago ; but she came through the second time without difficulty, 
and on this occasion there were no shifting boards in the hold. It ap- 
pears that the cargo, as originally laden on the vessel, was retained on 
board with the exception of some 1% or 2 tons of water, and the only 
additional cargo taken on board was about 120 tons of concentrated 
ore in the same condition as that which had been loaded originally. 
Capt. Lee testified that, when the vessel sailed from Santiago the second 
time, he considered her safe and seaworthy, and her safe arrivai jus- 
tified him in this belief . 

The explanation for her being more seaworthy on her second depar- 
ture is due to the fact of the shifting of the cargo on the between-decks, 
and perhaps stabilizing it by putting part of it in barrels. It is clear 
to me that the shifting of the cargo on the first voyage is sufficiently 
accounted for by the fact that it was not properly distributed. There 
was also testimony that the hold stanchions were carried away, because 
they were of old material and of an old type, not used in modem ships. 
There is nothing in the fact that the ore niay hâve been wet, or had 
an undue amount of moisture, which would justify the conclusion that 
it was dangerous or even difficult to transport. Cargoes of like charac- 
ter had been shipped for some four years previous, and it was not found 
iiecessary to install even shifting boards. The fact that moisture had 
collected on the top and wet the surface of the cargo did not make it 
dangerous, and there is no prêteuse that any of the cargo was unusually 
wet, except that which was first stowed in hold No. 3. There was no 
shifting of the cargo in this hold. When ballast was supplied, after she 
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tocik a list, it was fbuhd that she entéred the harbor of Santiago with à 
very trifling list, and it was testifi'ed by most of the witnesses (except 
the captain) that they did not notice that the cargo had shifted. This 
would négative the idea that a large tonnage of the cargo shifted. 

The notice of the captain, complaining of the wet state of the ore, 
asked that shifting boards be put in a thoroughly efficient manner, and 
this was done under his supervision. The subséquent indorsement on 
the bills of lading as to nonresponsibility for the wet condition of the 
copper ore, or expenses incurred thereby, should not be construed so 
as to refer to the expenses arising from unseaworthiness of the ship on 
sailing. Assuming that the ore in question, because it was concen- 
trated ore, was something différent than copper ore in bulk, I fail to 
see how that would alter the obligations as between the shipper and 
shipowner in respect to loading and stowage of the cargo and unsea- 
worthiness of the ship. The master did not refuse to accept the ore as 
copper ore in bulk, and when he did receive it the ship owed ail the 
obligations fixed by the maritime contraçt for transportation. It is a 
very différent situation than one which is created where a dangerous 
or explosive cargo is unwittingly taken on board, or there is some con- 
cealment from the master. 

Because î think the cargo was accepted for transportation as it was 
and as seen by the master, the appellant should be relieved of the de- 
cree, and the decree below should be reversed. 



OAMPSKIBS AKTIESÉLSKABET THOB v. TROPICAL FRUIT CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 1, 1922.) 
No. 281. 

1. Admiralty €=»70 — AH parties brought bèfore court, and controversy determined 

on meritSi regardiess of technicalities of pleadlngs. 

It is tlie practiee in admiralt,y to bring ail parties before the court and 
to détermine the controversy on the merits as it appears from the proof, 
regardiess of technicalities of pleaflings, provided that no party is sur- 
prised or injured by such équitable proceedlng. 

2. Shipping ®=340— Charterer, who failed to redeliver when vessel was in port of 

redeliyery witliin few liours of termination pf ctiarter perlod, held llable for 
current rates for use of vessel during other voyage. 

Where charter for "about three years" permitted redelivery of steamer 
"at a port in the United States, Atlantic, pr Gulf of Mexico," the charter- 
er was required to redeliver the vessel when in a port of redelivery with- 
in a few hours of the termination Of the flat period, with no possibility 
. of malîing^ a further reasonattle voyage under cover of the overlap or the 
"about," and where subcharterer made another voyage from such port, 
terminating at a port north of Hatteras, 13 days after termination of 
flat period, the charterer was llable to, owner for use of vessel at the 
current and not the charter rates, notwithstanding provision of subchar- 
ter for redelivery at a port in the United States, "Atlantic north of 
Hatteras," and the faet that both the charterer and broker who had made 
the charter and coUected hire thereunder belleved that the charter would 
not expire until arrivai at a port north of Hatteras. 

@=»Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digéets & Indexes 
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3. Contracts <S=593(4)— "Mistake of law" deflned. 

A "mistake of law" anses when persons liaving full knowledge of the 
facts corne to an erroneous conclusion as to their légal effect. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Mistake of Law.] 

4. Shipping <Ss=>56— Owner not entitled to recover against subcharterer for char- 

terer's failure to redeliver on termination of charter period. 

Owner, suing for failure of charterer to redeliver at termination of 
charter period, eould not recover against subcharterer ; there being no 
contract relations between subcharterer and owner. 

Appeal from the District Court of the United States for the South- 
ern ÎDistrict of New York. 

L,ibel in admiralty. by the Dampskibs Aktieselskabet Thor against the 
Tropical Fruit Company, in which the Atlantic Fruit Company was 
brought in as a party défendant. From the judgment rendered, the de- 
fendant Tropical Fruit Company appeals. Decree modified, and cause 
remanded, with instructions. 

Libelant sues as owner of the Norwegian steamer Catherine Cuneo, and 
upon a charter party for that steamer executed during December, 1914, at 
New York City. By this charter party respondent Tropical Fruit Company 
took the vesse! for "about three years," dating from delivery to charterers — 
an event which occurred May 11, 1915; consequently that charter was to ex- 
pire "about" May 11, 1918. This three-year charter permitted redelivery of 
the steamer to be made "at a port in the United States, Atlantic, or Gulf of 
Mexico." 

The Tropical Company exercijsed its right of subchartering, and in March, 

1917, did subcharter the Cuneô to respondent Atlantic Fruit Company for 
the unexpired period "under steamer's original charter" between Tropical 
Fruit Company and owners dated December 7, 1914 — "say about fourteen 
(«nseeutive calendar months." This subcharter, however, provided for re- 
delivery "to owners (unless lost) at a port in the United States — Atlantic north 
of Hatteras." 

In April, 1918, the owners, through agents in New York acting under spé- 
cial cable authority, executed and delivered to the Atlantic Fruit Com- 
pany a direct charter of the Ouneo for a period of three months beginning at 
"expiration of présent charter, at port said charter expires." On May 10, 

1918, the Cuneo was at New Orléans, empty, and actually in the employment 
of the Atlantic Company ; at the direction of said Atlantic Company, thé 
Cuneo (whose master received ■ in New Orlea;ns a copy Of the three-months 
charter) sailed for Cuba, there loaded a cargo of fruit, took thé same to New 
York, and arrived in that port, completing discharge on May 24, 1918. 

The market rate for such vessels as the Cuneo having greatly advanced 
over that of the original three-year charter, the Nonvegiàn owners brought 
this suit to recover for the period May 11-May 24, 1918, at the market rate 
from Tropical PYuit Company; thereupon Tropical brought in, under the 
then flfty-ninth ruie, Atlantic Company, alleging that, if there was any failure 
to redeliver under the three-year charter party, it was the fault of Atlantic. 
The spécial and more important facts will be stated In the opinion. 

The District Court directed that the additional hire prayed foi- in the libél 
be recovered "in the flrst instance against Tropical Fruit Company," and that 
Atlantic Fruit Company should be responsible only for such balance as might 
not be coUectible from the corporation primarily llable, whereupon Tropical 
Fruit Company took this appeal. 

Ralph J. M. Bullowa, of New York City, for appellant. 
Haight, Smith, Griffin: & Deming, of New York City (Henry M; 
Hewitt, of New York City, of counsel), for libelant. 

<@=3For other caees see same toplc & KBY-NUMBBR in aU Key-Numberèd Dlgests & Indexe* 
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Hunt, Hill & Betts, of New York City (George Whitefield Betts, Jr., 
bf New York City, of counsel), for appellee. 

Before ROGERS. HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
pleadijtigs herein are singular, in that, after Atlantic Company had been 
impleaded under the former fifty-ninth rule (29 Sup. Ct. xlvi), an 
amended libel was filed against both that company and Tropical Com- 
pany as respondents ; such amendment quite changing the theory of re- 
covery. It is not necessary to pick and.choose between the varions 
schemes of law presented by the pleadings. It is sufïicient to apply 
the doctrine of The Volunteer, 149 Fed. 723, 79 C. C. A. 429, viz. that 
it is the practice in admiralty to bring ail parties before the court, cUid 
to détermine the controversy on the merits as it appears from the proof, 
regardless of technicalities of pleadings — always assuming (as may be 
done hère) that no party is surprised or injured by that équitable pro- 
ceeding. 

From a business standpoint this case inquires : What rate of com- 
pensation should hâve been paid for the use of the Cuneo between May 
11 and 24? Was it the rate of the three-year charter, or the current 
rate ? There is the f urther question : Who should pay such rate when 
fixed? The practical reason for the bungling out of which the litiga- 
tion grew was that one broker (Hellieson) had made the three-year 
charter and collected hire thereunder. There had been changes in the 
ownership of the Cuneo, and the thf ee-months charter was made by 
another broker (Bennett), and while Bennett knew of the three-year 
charter, Hellieson knew nothing of the three-months charter, and the 
owners were in Norway. 

A question of law, however, lies at the bottom of the matter, viz. : 
Did or did not the three-year charter expire on May 10, 1918 — a day 
when the Cuneo was lying empty in a port of redelivery under that doc- 
ument? Since that charter period was "about three years," the légal 
query must be answered in accordance with the principles (the exact 
question has not heretofore arisen) of Munson v. Elswick (D. C.) 207 
Fed. 984, affirmed 214 Fed. 84, 130 C. C. A. 612, Prebensens Damp- 
skibsselskabet v. Munson, 258 Fed. 227, 169 C. C. A. 295, and Schoon- 
maker-Conners v. Lambert (C. C. A.) 269 Fed. 583, and cases there 
referred to. The rule there laid down, and succinctly stated in 214 
Fed. at page 85, 130 C. C. A. 612, is that if the overlapping voyage be 
reasonable it is compulsory ; but if the time remaining when in a re- 
delivery port is so short that no reasonable voyage can be undertaken 
under cover of the overlap, the charterer may redeliver or the owner 
may withdraw ; yet it dépends upon the language of the charter party 
whether such redeliverv is a privilège conferred by the owner on the 
charter, or a contractuâl obligation of the charterer to the owner. 

[2] This three-year charter plainly imports a contractuâl obligation 
on the charterer (Tropical Cortipany) to redeliver, and that obligation 
became effective and binding when the Cuneo was in a port of re- 
delivery within a few hours of the terminatidn of the flat period, and 
with no possibility of making a further reasonable voyage under cover 
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of the overlap or the "about." We hold, therefore, as matter of law 
that the three-year charter terminated at New Orléans, and further 
that the act of Tropical Company in fixing another delivery port (i. e., 
one north of Hatteras) in its subcharter did not and could not vary its 
pre-existing obligation to the Cuneo's owners. 

The fact is proven that Tropical Company, knowing the steamer to 
1)6 at New Orléans, and making no inquiry as to whether she vvas there 
to completely unload, represented to Hellieson (in substance) that ow- 
ing to its subcharter to Atlantic Company it would not be ready to re- 
deliver the steamer under the three-year charter until the vessel arrived 
in New York, and Hellieson acquiesced in this suggestion, and apparent- 
ly expected (though the évidence is confused) to receive no more for 
the period from May 11 until arrivai in New York (May 24) than at 
the rate of the three-year charter. The most favorable view of this 
matter for Tropical Company is that the actors both for that company 
and for Hellieson were laboring under a mistake of law, and believed 
that a charter for "about three years" would not expire until the Cuneo 
arrived at a port north of Hatteras; i. e., New York. 

I 3] A mistake of law arises when persons having full knowledge of 
the facts come to an erroneous conclusion as to their légal effect. But 
no estoppel can be grounded merely on such mistake. 21 Corp. Jur. 
1126. And if Hellieson had extended, or be thought to hâve tried to 
extend, the three-year charter at the old rate, or any rate, the évidence 
is clear that he was entirely without authority so to do. Whether an 
estoppel could hâve arisen, had any party pleading estoppel been led by 
this mistake of law to change his position for the worse, is a question 
not presented by this record. Tropical Company wanted to bring the 
steamer to New York, in order to get as much as possible out of its 
profitable subcharter to Atlantic Company. This it did, and by so do- 
ing as matter of law used the Cuneo beyond the charter period, viz. 
from May 11 to May 24, and therefore it is obliged to pay for that 
breach of charter damages measured bv the current rate of hire. At- 
lantic Fruit Co. V. A Cargo of Sugar, 249 Fed. 871, 162 C. C. A. 105. 

The decree below is not complained of as to amount, and we assume 
that the current rate has been awarded. The bungling above alluded to 
resulted in the new brokers for the ship acquiescing in the erroneous in- 
terprétation of the charter put f orward by Tropical Company, and the 
three-months charter to Atlantic Company was treated as becoming 
efi'ective May 24th. Thus, by an erroneous construction of the three- 
year charter on the part of Hellieson and Tropical Company, and 
without the knowledge of libelant. Tropical Company profitably enjoy- 
ed the ship for about a fortnight without right ; for that enjoyment it 
must pay, and pay at substantially the same rate as it did itself col- 
lect. But it does not pay because it collected, nor what it collected ; 
the fact of profitable collection is only mentioned to show that it never 
changed its position for the worse in any respect. 

[4] With this use by breach of charter party the Atlantic Company 
liad no concern. Contractually there was no relation between the sub- 
charterer and the owner (The Banes, 221 Fed. 416, 137 C. C. A. 214) ; 
this action is for breach pî the three-year charter. Therefore no rea- 
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son appears for asserting any liability, immédiate or contingent, against 
Atlantic Company. 

As that Company did not appeal, it can recover no costs in this court ; 
but the decree below is modified, by striking therefrom the words re- 
lating to possible or ultimate recovery from Atlantic Company and 
the cause remanded, with directions to dismiss the amended libel as 
against Atlantic Company, with costs to that company as against the 
libelant. 



ROYAL BAKING POWDER CO. v. FEDERAL TRADE COMMISSION. 

(Circuit Court of Appeals, Second Circuit. May 1, 1922.) 
No. 263. 

1. Trade-fliarks and trade-names and unfair compétition €==>80i/2, New, vol. 

8A Key-No. Séries — Fédéral Trade Commission's finding, supported by évi- 
dence, conclusive. 

Under Fédéral Trade Commission Act (Comp. St. |^ 883ea-8836k) find- 
ings of the Trade Commission, supported by testimony, are conclusive. 

2. Trade-mari<s and trade-names and unfair compétition <&=>80!/2, New, vol. 8A 

Key-No. Séries— Fédéral Trade Commission's finding of unfair compétition 
In misleading public into thinking présent product same as product formerly 
sold held supported by évidence. 

Where, due to the inci'eased cost of eream of tartar, défendant dis- 
continued manufacturing its widely advertised brand of cream of tartar 
baking powder, whieh had been on the market for 60 years, and began to 
manufacture a phosphate baking powder and advertised it for sale at 
about one-half the former priée under practically the same trade-name 
and put un in slmilar containers, the Trade Oommission's findings that 
this method was misleading to the public and unfair to other manufac- 
turera selling eream of tartar baking powder was justifled by the évidence. 

3. Trade-marks and trade-names and ufifair compétition <S=>80i/2, New, vol. SA 

Key-No. Séries — Misleading public by false labellng and advertisements held 
unfair method of compétition. 

Where a manufacturer, by emplôying false and misleading labellng 
and advertising, induced the public to believe that a phosphate baking 
powder which it was manufacturing was the same as a more expensive 
cream of tartar baking powder which it had fonnerly manufactured, this 
misrepresentatlon was an "unfair method of compétition," which can be 
prevented by the Trade Commission, under Act Sept. 26, 1Ô14, | 5 (Comp. 
St. § 8836e). 

Pétition to Review Order of the Fédéral Trade Commission. 
Pétition by the Royal Baking Powder Company to revise an order 
of the Fédéral Trade Commission. Order affirmed. 

Moore, Hall, Swan & Cunningham, of New York City (William 
A. Moore and John H. Jackson, both of New York City, of counsel), 
for petitioner. 

W. H. Ftiller, Chief Counsel Fédéral Trade Commission, and James 
T. Clark, both of Washington, D. C, for respondent. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The Congress lias passed what is known 
as the Fédéral Trade Commission Act. This act was approved on 

(gssFor other cases see same topic & KEY-NÙMBER in ail Key-Numbered Digeats & Indexes 
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September 26, 1914, 38 Stat. c. 311, p. 717 (Comp. St. §§ 8836a-8836k). 
The act authorized the création of the Fédéral Trade Commission, 
to be composed of five commlssioners, to be appointed by the Prési- 
dent with the advice and consent of tiie Senate. It déclares that un- 
fair methods of compétition in commerce are unlawful. The commis- 
sion is empowered and directed to prevent persons, partnerships, or 
corporations, except banks and common carriers, from using unfair 
methods of compétition in commerce. 

The constitutionality of this. act was challenged in Sears, Roebuck 
& Co. V. Fédéral Trade Commission, 258 Fed. 307, 169 C. C. A. 323, 
6 A. L. R. 358. The act invests the commission with certain quasi 
législative and quasi judicial power, and it was argued that there was 
an unlawful délégation both of législative and judicial power. The 
Circuit Court of Appeals in the Seventh Circuit in the above-named 
case had no difficulty in sustaining the validity of the statute, and it 
pointed eut that grants of similar authority to administrative officers 
and bodies had not been found répugnant to the Constitution, citing 
cases. In the cases which hâve been heretofore before us no attempt 
bas been made to deny the validity of the act, and its validity is not 
questioned in the case now before us. 

The Fédéral Trade Commission on February 4, 1920, caused a 
complaint to be issued against the Royal Baking Powder Company, 
a corporation organized under the laws of the state of New Jersey. 
The Royal Baking Powder Company, hereinafter referred to as 
the petitioner, is engaged in manufacturing and selling in Interstate 
commerce, and in compétition, with many other concerns similarly 
engaged, baking powders not only under its own name, but in the name 
of its constituent companies, and particularly the Price Baking Pow- 
der Company, which was pne of four pre-existing corporations with 
which it was Consolidated. 

The complaint allèges that the petitioner is engaged in violating the 
provisions of section 5 of the Act of Congress approved September 
26, 1914. 38 Stat. 717. That is the act which created the Fédéral 
Trade Commission and defined its powers and duties. The petitioner 
in due time filed its answer and testimony was taken, and after oral 
argument before the commission the commission made its findings 
and issued the order which we are now asked to review. 

Section 5 of the act (Comp. St. § 8836e) among other things de- 
clared: 

"That unfair methodls Of compétition In commerce are herel>y declared un- 
lawful. ïhe commission is herehy empowered and directed to prevent per- 
Bons, partnersliips, or corporotions, except banks, and common carriers .sub- 
ject to the acts to regulate commerce, from using unfair methods of com- 
pétition in commerce." 

The commission in carrying into effect the provisions of the act 
is authorized to institute proceedings against those it bas reason to 
believe are violating the terms of the statute. The proceedings which 
the commission is authorized to institute are not punitive, and no form 
of punishment is provided. It is not intended that compensation is 
to be made for any injuries which may bave been sufïered. The in- 
tcnt of the act is the prévention of injury to the gênerai public. What 
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the commission is created to deal with is, not acts of unfair compéti- 
tion, but the use of unfair mettiods of compétition.- 

[1] Tlie act provides that, if at the hearing the commission is of 
thé opinion that the method of compétition in question is prohibiteci 
by the act, it shall make a report in writing in which it shall state 
its findings as to the facts, and that it shall issue an order requiring 
the person, partnership, or corporation f ound to be engaged in such un- 
fair method "to cease and desist from using such method of compéti- 
tion," and the act also provides that in any application to this court, 
either to enforce the order, or to afïirm, set aside, or modify it: 

"The findings of the commission as to the facts, if supported by testimonj', 
shall be conclusive." 

The transcript of record which in this case has been filed in this 
court contains voluminous findings made by the commission, covering 
20 printed pages. Thèse findings seem to us to be supported by the 
testimony, and they are therefore to be accepted and treated as con- 
clusive. 

[2] The length of the findings makes it undesirable to incorporate 
them herein ipsissimis verbis, and we are compelled to confine our- 
selves to a statement of the substance thereof. From the findings as 
made it appears that the petitioner has been engaged since its organi- 
zation in 1899 in the manufacture of baking powders and in their sale 
and shipment in interstate and foreign commerce. In 1899 it acquired 
the entire capital stock of the Price Baking Pdwder Company, the 
Cleveland Baking Powder Company, and a former corporation also 
known as Royal Baking Powder Company. The baking powder man- 
ufactured by the Price. Baking Powder Company was known as "Dr. 
Price's Cream Baking Powder." The Cleveland Company manufac- 
tured the "Cleveland Superior Baking Powder," and the former Royal 
Baking Powder Company the "Royal Baking Powder." And after 
the petitioner acquired the stock of thèse companies it contînued the 
manufacture and sale of thèse three brands of powder.. From 1899 
to 1917 it had sold "Dr. Price's Cream Baking Powder" under the 
name of the Price Baking Powder Company, but in 1917 and there- 
after, up to September, 1919, it manufactured and sold it under its 
own name. 

Baking powder consists of (1) a carbonate, usually bicarbonate of 
soda, mixed with (2) an acid ingrédient capable of reacting with the 
alkaline carbonate, when moistened, and setting free carbonic acid 
gas, which gas raises the dough, and (3) a filler, usually flour or corn 
starch,, which tends to prevent any prématuré reaction caused by the 
moisture in the air. The baking powder known as "Dr. Price's Cream 
Baking Powder" was originated in 1853 by Dr. Vincent C. Price, a 
physician, and was manufactured by him, and by various firms oî 
which he was a member, up to 1884, when the Price Baking Powder 
Company acquired the business and continued the manufacture and 
sale of said baking powder until the business was taken over by the 
petitioner, and during ail of said time and until September, 1919, 
the said baking powder was a cream of tartar baking powder, and 
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was advertised and sold exclusively as such. Dr. Price never nianu- 
factured a phosphate baking powder. 

,For a period of over 60 years prier to September, 1919, the "Dr. 
Price's Cream Baking Powder" had been marketed and advertised 
exclusively as a cream of tartar baking powder, and for at least 35 
years (1884—1919) the petitioner and its predecessor, the Price Balc- 
ing Powder Company, carried on an extensive advertisiiig campaign, 
throughout 22 states in the middle and western sections of the coun- 
try, to establish'in the minds of consumers the superiority, especially 
from the point of view of healthfulness, of its cream of tartar baking 
powder, and the inferiority of the baking powders manufactured and 
sold by competitors and containing phosphate or alum, or both, as 
their acid ingrédients, which competing powders were represented 
by the petitioner to be unwholesome and deleterious. 

Through circulars, pamphlets, cook books, newspapers, and other 
forms of advertising, the petitioner for many years prior to Sep- 
tember, 1919, warned the purchasing public against the use of phos- 
phate baking powders, and asserted that cream of tartar was the 
only acid ingrédient which should be used in baking powder. It em- 
phasized the wholesomerîess and food value of cream of tartar, and 
maintained that phosphate was unwholesome and dangerpus as an 
ingrédient, was produced either by dissolving bones in oil of vitriol, 
or from rocks formed by the action of the excréta of birds and ani- 
mais on limestone. It referred to phosphate as "bone acid" or "lime 
phosphate," and alleged that it was of purely minerai origin, left ob- 
jectionable minerai residues in the food, and many other statements 
to the same or similar effect. It further asserted that it had never 
manufactured any but exclusively cream of tartar powders, that no 
cream of tartar baking powder ever contained phosphate, and that 
110 phosphate powder ever contained cream of tartar. 

By means of such advertising the petitioner was able to sell large 
quantities of its cream of tartar baking powder, under the name "Dr. 
Price's Cream Baking Powder," in compétition with phosphate bak- 
ing powders and aluni baking powders selling for about one-half and 
one-fourth, respectively, of the selling price of petitioner's said cream 
of tartar baking powder. The petitioner continued up to May 28, 
1919, to publish and circulate disparaging advertisements concerning 
baking powders containing such phosphate. 

In July, 1919, because of the scarcity and increased cost of cream 
of tartar, respondent determined to change Dr. Price's Cream Baking 
Powder, which had been wel! known for 60 years as a cream of tartar 
baking powder, to a phosphate powder, and to conserve the avail- 
able supply of cream of tartar for its other brands. Cream of tartar 
had increased in price until at that time it cost more than five times 
as much as phosphate. In a "news item for trade pai>ers" petitioner 
asserted that, in view of the high cost and scarcity of cream of tartar, 
the growing demand for a pure baking powder at a low price, and 
récent scientific developments in phosphate which permitted the man- 
ufacture of a pure high-grade phosphate baking powder containing 
no deleterious or objectionable substances at a very much lower price. 
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it had decided to change its well-known Dr. Price brand from a 
cream of tartar powder to a stfaight phosphate baking powder, to 
be sold at approximately one-half its former price, after November 
1, 1919. 

The petitioner began the manufacture of said phosphate powder 
in September, 1919, and put the same on the market about the middle 
of November, 1919, in the states of IlHnois, Wisconsin, Missouri, and 
part of KansaS. The label on the new goods was the same as had 
been previously used on the cream of tartar powder, except that a 
small circular "World's Fair Award" sticker was omitted from the 
front panel, and a clause headed "A Pure Phosphate Powder" was 
printed in red diagonally across the back panel, giving as the new in- 
g'redients, "Bicarbonate of Soda, Phosphate, Cornstarch." There 
was retained on thiâ label the déclaration in heavy black type, more 
conspicuous than the red ovcrprint, that the powder contained "Pure 
Grape Cream of Tartar, Tartaric Acid." 

In August, 1919, the petitioner or dered 18,000,000 new labels print- 
ed, to be used as the permanent label for the new phosphate baking 
powder. Ail of the distinctive fèatures of the old cream of tartar 
labels were retained on thèse new labels, including the name "Dr. 
Price's," which had been advertised for many years as denoting ex- 
clusively a cream of tartar powder and not a phosphate powder. Quo- 
tation marks were placed around the word "Cream," registered as 
a trade-mark by petitioner, and the design of a cornucopia contain- 
ing clusters of grapes was modified by changing the grapes to flow- 
ers, but retaining the gênerai contour. At the bottom of the front 
panel the legend "Perfectly Pure" was replaced by the words "A Pure 
Phosphate Powder" in the same size of type, and the words "Standard 
for 60 years" became "Makers for 60 years," and various other minor 
changes were made. 

Thèse new permanent labels, the commission found, were so like 
the labels previously used by petitioner on the cream of tartar pow- 
der in arrangement of lettering and design, in coloration and gên- 
erai appearance, as to cause the one to be mistaken for the other, 
and to confuse and mislead purchasers f amiliar with the former prod- 
uct as to the character of the contents of the new cans. In its ef- 
forts to avoid, as far as possible, any striking modification of the 
gênerai appearances of the containers, respondent caused the bottom 
of the new cans to be forced up to make allowance for the smaller 
bulk of the phosphate goods. The petitioner's président regarded 
any change in the gênerai appearance or coloration of the label in- 
advisable. 

At the time the new phosphate powder was first put on the mar- 
ket, the petitioner began an advertising camipaign in newspapers, 
trade joumals, and on billboards, windbw posters, card displays, and 
motion pieture films. In thèse advertisements the fact that the new 
powder was to be ofifered to the public at about one-half of the former 
price was given emphasis. Ii> somè instances the advertisements 
failed to make any mention whatever of the change from cream of 
tartar to phosphate as the acid ingrédient. In others a référence was 
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made in the body of the advertisement to the use of "new methods 
of production with pure phosphate." No mention of phosphate ap- 
peared in the headings of any of the advertisements prior to the be- 
ginning of the proceeding before the commission, except that tbree 
of the advertisements bore the caption "The 'Cream' of ■ Phosphate 
Baking Powders." 

The following are examples, which might easily be multipHed, of 
respondent's advertisements of the new powder which contained no 
mention of phosphate: 

"What One Neighbor 
"ïold Auother 

"Hâve you heard tïie goocl news? 

"The priée of Dr. Price's Baking Powder bas been reduced nearly one-half. 
When the grocer told me, I just tbrew away that alum mixture I bave been 
using, and ordered a can of 

"Dr. Price's 

"Baking Powder. 

"A name famous for 60 years is a gnarantee of quallty," etc. 

Again : 

"Don't Increase 
"Tbe High Cost of Living 

"By spending your shrunken dollar and rlsking your health, for doubtful 
baking powders wben you can now get 

"Dr. Price's 

"Baking Powder. 

"At about one-half the former cost 

"A name famous for 60 years assures quality and dependability." 

Again : 

"Putting More in the 

"Market Basket 

"The greatly reduced priée of Dr. Price's Baking Powder enables you to 
put more good things in your market basket. The saving will help pay for 
the flour and other things you put in your cakes, and besides you are assured 
of the wholesomeness of 

"Dr. Price's 

"Baking Powder. 

"A name famous for quality for 60 years." 

In addition the petitioner used, for advertising purposes, bill board 
posters and motion picture shdes which tended to create the belief 
on the part of the pubHc that the new powder which it was placing on 
the market was in fact Price's Baking Powder, which had been well 
known for 60 years as a cream of tartar powder, and to conceal or 
obscure the fact that it was a radically différent powder. 

The commission found that the advertising was false and mislead- 
ing, in representing to the pubHc that the price of said new phosphate 
baking powder had been reduced to about one-half its former cost, 
when in fact the price of said powder had been at ail times the same; 
and petitioner's use on a phosphate baking powder of a brand which 
had by its own efforts become identified exclusively with a cream of 
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tartar powder, as opposed to a phosphate powder, which latter type 
of powders respondent had for many years denounced as undesirable 
and unhealthful, was calculated and designed to deceive and did de- 
ceive the public, and especially such part of the public as was accus- 
tomed to obtain a pure cream of tartar baking powder under the 
well-known brand "Dr. Price's Baking Powder." 

The commission also found that petitioner's said advertising and 
its said conduct in using said well-recognized brand or name upon a 
phosphate baking powder tended, under the circumstances hereinbefore 
set forth, unfairly to hinder and obstruct the business of respondent's 
competitors engaged in manufacturing and selling cream of tartar 
baking powder, at their normal prices which were approximately 
double the prices asked by respondent for said phosphate powder. 
The commission further found that the petitioner's method of ad- 
vertising and branding also tended unfairly to hinder and obstruct 
the business of respondent's competitors engaged in the manufacture 
and sale of phosphate baking powders in- compétition with said phos- 
phate baking powder of respondent, selling at an alleged reduced price 
under a name used for 60 years on an exclusively cream of tartar 
powder. 

The commission therefore declared that the petitioner was using 
unfair mCthods of compétition in Interstate and fo'eign commerce 
in violation of the act of September 26, 1914. It thereupon issued 
its order directing the petitioner to cease and desist from: 

"1. Using on the new phosphate baking powder manufactured by it the so- 
ealled 'overprint label' or the' so-called 'new label' heretofore used by it, of 
any label, simulating or resembllng in coloration, design, or gênerai appe'ar- 
anœ the kibels formerly used by respondent on its 'Dr. Price's' brand of 
cream of tartar baking powder. 

"2. Selling, or advertising for sale, said phospliate balîing powder under 
the name 'Dr. Price's' or 'Price's' unless the word 'cream' is omitted, and the 
Word 'phosphate' is incorpora ted as part of the name of said baking powder, on 
the labels thereof and in the advertisements relating thereto. 

"S. Advertising or representing, In connection with the sale of said phos- 
phate baking ijowder, that respondent's 'Dr, Price's' cream o( tartar brand of 
baking powder has been reduced in price. 

"4. Representing, by advertising or otherwise, that said phosphaté baking 
powder is the baking powder sold by respondent for many years under its 
'Dr. Price's' brand." 

As this court is satisfied, upon a careful examination of the tran- 
script, that the findings are amply justified by the évidence, the sole 
question left for us to détermine is whether the order is one within the 
jurisdiction of the coriimission and therefore valid. 

[3] The petitioner contends that misrepresentation of the quality 
or ingrédients of one's own goods is not "an unfair method of com- 
pétition," within the meaning of the Fédéral Trade Commission Act. 
Counsel for the petitioner argues that ho statute or decided case has 
declared that a manufacturer or trader owes to bis competitors the 
duty of refraining from misrepresentation of the quality or ingrédi- 
ents of bis own goods, and that, on the contrary, it has been firmly 
held that no such duty exists ; and it is said that in making the order 
now under review the commission assumed, not only to create a new 
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rule of substantive law, but to destroy one of long standing and uni- 
versal acceptance. And our attention is called to the following cases 
in support of the above contention: American Washboard Co. v. 
Saginaw Mfg. Co, 103 Fed. 281, 43 C. C. A. 233, 50 L. R. A. 609; 
Borden's Condensed Milk Co. v. Horlick's Malted Milk Co. (D. C.) 
206 Fed. 949; Armstrong Cork Co. v. Ring\valt L,inoleum Co. (D. 
C.) 235 Fed. 458. The first two of those three cases were decided 
prior to the enactment of the statute which created the Fédéral Trade 
Commission and defined its powers. The third case is a décision of 
the District Court of New Jersey and contains no référence to the 
statute creating the Fédéral Trade Commission. It was decided upon 
the authority of the American Washboard Co. Case, which it followed, 
and which we shall refer to more fully in a moment. In the District 
Court the défendant moved to dismiss the bill under equity rule 29 (198 
Fed. xxvi, 115 C. C. A. xxvi), on the ground that it did not state facts 
sufficient to constitute a cause of action. The motion was granted, and 
the case was taken to the Circuit Court of Appeals for the Third Cir- 
cuit and there reversed, without, however, any expression of opinion 
upon the merits. That court remanded the case, with the direction to 
reinstate the bill, overrule the demurrer, and proceed to final hearing, 
without préjudice to the right to rai se the question as to the sufficiency 
of the bill. The court added : 

"We might add that, in vlew of the possibility of bringing such matters aa 
are hère involved before the Fédéral Trade Commission, this order is made 
without pre.1udice to the right of the parties, while this appeal is pending, to 
apply for relief to that bndy, if it so desires." Armstrong Cork Co. v. Ringwalt 
Ijnoleum Works, 240 Fed. 1022, 153 C. O. A. 665. 

Afterwards the matter was brought before the Fédéral Trade Com- 
mission, and an order was made by it to cease and desist from using 
the Word "linoléum," and from such order no appeal was taken. 

In the American Washboard Co. Case the complainant was the 
manufacturer of a washboard having the rubbing face made of alu- 
minum and upon which it used the word "Aluminum" as a trade- 
mark. It was the only manufacturer of such boards in the country, 
having secured a monopoly of ail the sheet aluminum produced which 
was suitable for use in their manufacture. The bill, which asked for 
an injunction, alleged that the défendant had placed on the market 
a washboard on which it used the word "Aluminum," by reason of 
which the public was deceived into buying it as a genuine aluminum 
washboard, although there was none of that métal in its composition. 
The Circuit Court of Appeals for the Sixth Circuit, then composed 
of Judges Taft, Lurton, and Day, each of whom later became a mem- 
ber of the Suprême Court, held that the facts alleged did not entitle 
the complainant to relief, since it was not shown that purchasers 
bought defendant's boards in the belief that they were made by com- 
plainant. In the course of the opinion, which was written.by Judge 
Day, he said : 

"Can it be that a dealer, who should make such articles only of pure wppl, 
could invoke the équitable jurisdietion of the courts to suppress the fai^e 
and business iof ail persons wbose goods mày deceive the public? 'We flnd 
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no sndi anthority In the books, and are clear In the opinion that, If the doe- 
triiie la to be thns extended, and ail persons eompelled to deal solely in goods 
whlcà are exactly what they are repr sented to be, the remedy muBt corne 
from the Législature, and not from thé courts." 

The above case illustrâtes one of the reasons which led Congress to 
enact the statute creating the Fédéral Trade Commission, and making 
unf air methods of compétition imlawful, and empowering the commis- 
sion to put an end to them. By that statute the identical situation 
which the court in the above case said it was beyond its power to 
suppress has been brought within the jurisdiction of the Fédéral 
Trade Comrnission — created to redrèss unf aii* methods of compéti- 
tion. Before the enactment of the Fédéral Trade Commission Act 
the courts appear to hâve had jurisdiction of an action, for unfair 
compétition only when a property right of the complainant had been 
invaded. But the Fédéral Trade Commission Act gave authority to 
the commission itself when it had reason to believe that any person, 
yartnership, or corporation was using any unfair method of compé- 
tition in commerce, if it appeared to it that a proceeding by it in re- 
spect thereof "would be to the interest of the public" to bring such 
offending party before it to answer to its complaint and after a 
hearing could, upon good cause shown, require it to cease and desist 
from its unlawful methods. 

The answer to the contention of the counsel for the petitioner is 
found in a récent décision of the Suprême Court, Fédéral Trade 

Commission v. Winsted Hosiery Co., 258 U. S. , 42 Sup. Ct. 384, 

66 L. Ed. , which has not yet been [officially] published. In Win- 
sted Hosiery Co. v. Fédéral Trade Commission, 272 Fed. 957, this 
court had before it the method of an underwear manufàcturing Com- 
pany of branding its products as wool, merino, etc., when in fact 
they were composed only partly of wool or merino. A great deal of 
testimony had been taken which this court thought fully. estàblished 
that the trade was not misled in any respect by the label complained 
of. But some witnesses testified that in their opinion some part of 
the consuming public was or might be misled into thinking the under- 
wear so described was pure wool. It also appeared that the method 
of branding which this manufacturer pursued was in accord with 
the gênerai custom and practice of . the underwear trade throughout 
the United States, and was well known to and recognized by the dis- 
tributors of underwear in this country. We therefore held that the 
order of the Fédéral Trade Commission, requiring the particular 
manufacturer to desist from such methods, was error, and did not con- 
stitute unfair compétition. The reversai of the case by the Suprême 
Court (Fédéral Trade Commission v. Winsted Hosiery Co., supra) 
has estàblished the principle that advertisements which are false in 
fact constitute, an unfair method of compétition, : although it was one 
commonly practiced and not intended to mislead the trade. The la- 
beling of commodities in such a way as to deceive the public is an 
unfair method of compétition. The manufacturer must not brand 
his goods as "wool" when they are part wool and part cotton ; and 
it is now made plain that the statute has invested the commission with 
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jurisdiction to order any one who misrepresents the quality of his 
goods in his advertising to cease and desist f rom such unf air methods 
of compétition. _ _ . 

In the case now before the court the commission was convinced, 
and, as we hâve said, its opinion was justified by the évidence, that the 
petitioner, in the use of its labels and otherwise, was employing false 
and misleading advertising, which was calculated and designed to de- 
ceive the public, and which did deceive the public, into buying a phos- 
phate baking power believing that it was the Dr. Price's Baking Powder 
which had been well known for 60 years as a cream of tartar pow- 
der, concealing and obscuring the fact that it was a radically différent 
powder. The case is plainly governed by the principle laid down in 
the Winsted Hosiery Co. Case. 

The novelty of the présent case lies in the fact that the manufac- 
turer is passing off one of his products for another of his own prod- 
ucts and the basis of this proceeding is the déception of the public. 
In Sears, Roebuck & Co. v. Fédéral Trade Commission, supra, de- 
cided in 1919, the commission had entered an order commanding a 
mail order house to desist from circulating catalogues containing ad- 
vertisements falsely representing to thè public that, because of its 
large purchasing power and quick moving stock, it was able to sell 
sugar at a priée lower than its competitors. Manifestly such adver- 
tisements tended to injure competitors and to deceive purchasers, and 
the commission's order was sustained, although it was subjected to 
verbal modification. 

The différence in principle between that case and the one now be- 
fore us is, at best, simply one of degree. The methôd of advertis- 
ing adopted by the Royal Baking Powder Company to sell under the 
name of Dr. Price's Cream Baking Powder an inferior powder, on 
the strength of the réputation attained through 60 years of its manu- 
facture and sale and wide advertising of its superior powder, under 
an impression induced by its advertisements that the product pur- 
chased was the same in kind and as superior as that which had been so 
long manufactured by it, was unfair aiike to the public and to the 
competitors in the baking powder business. The purpose of the Con- 
gress in creating the Fédéral Trade Commission was aimed at just 
such dishonest practices, and business concerns that resort to dis- 
honest devices of this nature must understand that they cannot add 
to their revenue or maintain their business standing by methods of 
compétition which the law brands as "unfair" and therefore unlawful. 

The order of the commission is afifirmed. 
281 F.— 48 



754 281 FEDERAL REPORTER 

UNITED STATES v. NATIONAL CITY BANK OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. April 18, 1922.) 
No. 186. 

i. War <ss=>l4— Plalntlff bank held "person entitled to reçoive" compensation for 
coffee commandeered under Lever Act. 

Where a bank paid for coffee on account of a Kussian cpmpany, its pay- 
ment resulting in an overdraft by the company secured by a lien on the 
coffee, and the coffee was later commandeered imder Lever Act, § 10 
(Gomp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%ii), and Î5 per cent, 
of the price flxed by the government paid, the banlc, as holder of nego- 
tiable warehouse receipts Issued to it, held the légal title, under General 
Business I^w N. Y. § 125, and was entitled to sue the government for the 
balance of the compensation due, as the "person entitled to receive" such 
compensation, as trustée for its principal, the Russian company. 

2. Jury <s:=92S(3)— Right to Jury triai under Lever Act may be wàived. 

One suing under Lever Act, § 10 (Comp. St. 1918, Comp. St Ann. Supp. 
1919, S 3115%ii), to recover a balance of compensation due for property 
commandeered, and the government, hâve a constitutional right to a jury 
trial ; but such right Is a mère privilège, and may be waived. 

3. Jury (^=925(2)— How jury trial may be waived. 

The right to a jury trial may be waived by any conduct or acquies- 
cence inconsistent with an intention or expectation to insist on it, and is 
waived by permitting the court, without any objection or demand for a 
jury trial, to proceed to hear and détermine the case. 

4. Appeal and error <sx=3l8l, 242(1)— Circuit Court of Appeals can review only 

erroneous ruiings called to attention of trial court and passed on by it. 

The Circuit Court of Appeals, on writ of errer in a civil case, can re- 
view only erroneous ruiings made by the District Court on questions 
called to its attention and passed on by it. 
3. Appeal and error ®=>849(l)— Assignments of error, based on findings of fact 
and admission of évidence, not reviewable on writ of error after trial by court. 

Under Rev. St. §§ 566, 649, 700 (Comp. St. §§ 1583, 1587. 1668), where 
the parties hâve waived jury trial In the fédéral District Court, the Cir- 
cuit Court of Appeals, on writ of error, is not at liberty to consider as- 
signments of error based on trial court's findings of fact and refusais to 
find faets, alleged errors and conclusions of law which the court found, 
and refusing to flnd conclusions of law based on findings of fact, nor al- 
leged errors in admitting évidence. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the National City Bank of New York against the 
United States. Judgment for plaintiff (275 Fed. 855), and the United 
States brings error. Affirmed. 

William Hayward, U. S. Atty., of New York City (John Holley 
Clark, Jr., of New York City, of counsel), for the United States. 

Shearman & Sterling, of New York City (Cari A. Mead and Philip 
A. Carroll, both of New York City, of counsel), for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGER S, Circuit Judge. This proceeding is brought to recover 
"just compensation" for 20,000 bags of coffee requisitioned by the 

©=aFor other cases see same topic & KBV-NUMBEH In 'ail Key-Numbered Digesta & Indexes 
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government of the United States for the use of the navy on November 
21. 1918. 

The petitioner, the National City Bank of New York, hereinafter 
called the Bank, held the coflfee in the city of New York "for the ac- 
count" of the owners on the day of its réquisition. The market value 
of the coffee in New York on the day of its réquisition is alleged in the 
pétition to hâve been $585,146.87. No part of the just compensation 
for the coffee has been paid by the United States, except the sum of 
$313,356.77, that sum having been paid to the Bank on August 22, 
1919. The petitioner therefore prays for judgment in the sum of 
$271,790.10, with interest from November 21, 1918. The court below, 
on May 25, 1921, entered judgment in favor of the Bank and against 
the United States in the amount of $291,573.33, which includes interest 
and costs and disbursements as taxed. 

The pétition is filed under section 10 of the Act of Au^st 10, 1917 
(Comp. St. 1918, Comp. St.^Ann. Supp. 1919, § SllSi/gii), commonly 
known as the Lever Act, which was passed to provide for the national 
security and défense. 40 Stat. at L. c. 53, p. 276. The provisions of 
section 10 of that act may be found in the margin.^ Under the section 
referred to the Président was authorized from time to time to réquisi- 
tion foods and other suppHes necessary to the support of the army Or 
the maintenance of the navy, and the act provided that the Président 
should pay a just compensation for property so requisitioned. And it 
was provided that if the compensation the Président determined to be 
just was not satisfactory to the person entitled to receive it, such per- 
son should be paid 75 per centum of the amount so determined, ànd he 
should be entitled to sue the United States to recover such further suin 
as added to the amount paid'would be just compensation. Jurisdiction 
was conferred upon the District Courts to hear and détermine ail such 
controversies. 

The coffee herein involved having been commandeered on November 
21, 1918, and the government having awarded the sum of $423,536.69 
at the price of 15.29 cents per pound f. o. b. warehouse as compensa- 
tion, the Bank notiffed the government on July 5, 1919, that the award 
was not satisfactory. Thereupon, and on August 26, 1919, the govern- 

» "That the Président is authorized, from time to time, to réquisition foods, 
feeds, fuels, and other supplies necessary to the support of the army or the 
maintenance of the navy, or any other public use connected with the common 
défense, and to renuisition, or otherwise protide, stor.ijre faeilities for such 
supplies; and he shall ascertain and pay a .iust compensation therefor. If 
the compensation so determined he not satisfactory to the person entitled to 
receive the .came, such person shall be paid seventy-five per centum of the 
amount so determined by the Président, and shall be entitled to sue the 
United States to recover such further sum as, added to said seventy-five per 
centum will make up such amount as will be just compensation for such nec- 
essaries or storace space, and jurisdiction is hereby conferred on the United 
States District Courts to hear and détermine ail such controversies: Pro- 
vided, that nothing in this section, or in the section that fol lows, shall be 
construed fo requlre any natural person to furnish to the government any nee- 
cssaries held by him and reasonably required for consumption or use by him- 
self and défendants, nor shall àny person, firm, corporation, or association 
be required to furnish to the government any seed neces.sary for the seeding 
of land owned, leased, or cultivated by them." 
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ment paid to the Bank 75 per centum o£ the araoïint of the award, or 
the $313,356.77, which, as already stated, cMistitutes the sole amount 
which has as yet beeû paid. Thereaf ter, and on September 19, 1919, 
the Bank instituted this proceeding to recover the balance of the "just 
compen»tion" to which it claims to be entitled. When the cause came 
on to be heard in the court below it was tried without a jury; and the 
court f ound as a conclusion of law that the légal title to ail of the coflfee 
was in the plaintifF, both at the time when the cofïee was requisitioned 
by the Président and at the time of the commencement of this action. 
As this is one of the errors assigned, we shall consider it at the outset, 
and before proceeding to a considération of any of the other errors 
upon which the govemment relies. 

[1] It appears that ail the cofïee herein involved had been imported 
into this country prior to January 18, 1918. On that date it was 
bought on a-cable order from the North Oceanic Steamship & Trading 
Company, a Russian corporation located at Archangel. It is herein- 
after referred to as the Russian Company. This cable was addressed 
to Francisconi & Co., a New York firm dealing in cofïee. The coffee 
was purchased with the intention of exporting it to Northern Russia. 
The Bank paid for the cofïee under a letter of crédit in favor of Fran- 
cisconi & Co. and Hard & Rand, also coffee dealers, for account of the 
Russian corporation. Thèse payments resulted in an overdraft which 
amounted to $13,324.60. On November 21, 1918, and on July 5, 1919, 
the overdraft was increased to $94,312.42. This was secured by a 
lien on the cofïee and by the warehouse receipts, which ,were issued to 
the order of the Bank and were negotiable. Thèse warehouse receipts 
the Bank continued to hold during the times herein involved, and they 
invested the Bank with the légal title. Under the New York law a 
perspn to whom a negotiable warehouse receipt has been negotiated 
acquired thereby — 

"such title to the goods as the person negotlatlng the receipt to hlm had or 
had ablllty to convey to a purchaser in good faith for value, and also such 
title to the goods as the depositor or person to whose order the gooda were 
to be delivered by the terms of the receipt had or had abillty to convey to a 
purchaser in good faith for value." New York General Business Law (Con- 
sol. LawB, c 20) I 125. 

As thç holder of the légal title, although it held the title for the real 
owners in Russia, the Bank was "the person entitled to receive" the 
compensation under section 10 of the Lever Act, and was likewise the 
person entitled to sue the United States in the manner as therein pro- 
vided. The facts as to title alleged in the plaintifï's pétition show such 
title in the petitioner as sustains the judgment, if the évidence produced 
sustained the allégations, as we must assume it did, to the satisfaction 
of the trial court. 

[2] We hâve said that the case was tried without a jury, and the 
fact that it was so tried is one of the errors relied upon to secure a 
reversai. It is said that the govemment has been deprived of its con- 
stitutional right to a jury trial, as actions brought under section 10 
must be tried before a jury. Counsel rely upon United States v. 
Pfitsch, 256 U. S. 547, 41 Sup. Ct. 569, 65 L. Ed. 10S4. decided by the 
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Suprême Court on June 1, 1921, But that case has no application to 
the question now presented. ' The court did not liold in that case what 
this court is now asked . to hold. The question in the Pfitsch Case 
was whether the jurisdiction of such cases as tlie one now before the 
court was one which could be exercised concurrently by the Court of 
Claims without a jury, or by the District Court with a jury, and the 
Suprême Court simply held that the jurisdiction conferred on the 
District Court was not concurrent with that of the Court of Claims, 
but was exclusively in the District Court, and that the right to a jury 
trial is an incident of such jurisdiction. 

[3] It will be conceded that the parties in the trial of this case had 
a constitutional right to a jury trial. But the cçhstitutional right to a 
jury trial in civil cases is a mère privilège, and as such is capable of 
being waived. Columbia Bank v. Okely, 4 Wheat. 235, 4 L. Ed. 559; 
North British, etc., Ins. Co. v. Lathrop (C. C.) 63 Fed. 508; United 
States V. Rathbone, Fed. Cas. No. 16,121 ; Citizens' GasHght Co. v. 
Wakefield, 161 Mass. 432, 37 N. E. 444, 31 L. R. A. 457; Joy v. Blum, 
55 N. J. Law, 518, 26 Atl. 861 ; Baird v. New York, 74 N. Y. 382. 
And the gênerai rule is that the right to a jury trial may be waived by 
any conduct or acquiescence inconsistent with an intention or expecta- 
tion to insist upon it. Dole v. Wooldredge, 142 Mass. 161, 7 N. E. 
832; Mackellar v. Rogers, 109 N. Y. 468, 17 N. E. 350; Schumacher 
V. Crane-Churchill Co., 66 Neb. 440, 92 N. W. 609. And the principle 
is well established that a jury trial is waived by permitting the court, 
without any objection or demand for a jury trial, to proceed to hear 
and détermine it. Barnes v. Perine, 12 N. Y. 18; Joy v. Blum, 55 N. 
T. Law, 518, 26 Atl. 861 ; Banning v. Hall, 70 Minn. 89. 72 N. W. 817 ; 
Baumbach Co. v. Hobkirk, 104 Wis. 488, 80 N. W. 740; Washington 
V. Louisville, etc., R. Co., 136 111. 49, 26 N. E. 653 ; Claflin v. Steen- 
bock, 18 Grat (Va.) 842. 

We hâve considered the question as to whether the government has 
been deprived of its constitutional right to a jury trial, notwithstanding 
the fact that upon the record, for a reason which will appear as we pro- 
ceed, the government was, strictly speaking, not entitled to raise the 
question at ail. But the conclusion we hâve expressed upon the ques- 
tion of constitutional right does not alter or affect the judgment to be 
rendered, upon the record properly before the court. The record 
shows that, at the time the case was called in the District Court, the 
f oUowiiig colloquy between court and counsel occurred : 

"Mr. Mead (Counsel for the Bank): I claim the right of a jury trial, but 
for the purpose of the trial of this case I waive that ri^ht. 

"The Court: Then you will hâve to hâve a signed stipulation that this may 
be tried without a jury. 

"Mr. Barnes (Counsel for the Government): We don't want to waive that. 
Dur position is that it Is not necessary for me to waive that. The govern- 
ment does not waive it. The uovemment insists thcre is no ivaivef neoessary, 
and tlMt the matter be tried before the court vrithout a jury as a matter of 
law. 

"The Court: Mr. Mead takes the position that that is not correct, but in 
this particular case he waives it. 

"Mr. Mead: Yes." 
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Mr. Mead and Mr. Barnes made opening statements of their cases to 
the court. 

[4] Inasmuch as the counsel for the government not only made no 
demand in the trial court for a trial by jury, but actually insisted that 
the case "be tried before the court without a jury,'' he is in no position 
now to ask the appellate court to reverse the judgitiCnt because the case 
was tried without a jury. This court, on writ of érror in a civil case, 
can review only erroneous rulings made by the trial court on questions 
called to its attention and passed on by it. Virtue v. Creamery Pack- 
age Co., 227 U. S. 8, 38, 39, 33 Sup. Ct. 202, 57 t. Ed. 393 ; Morrison 
V. Watson, 154 U. S.. 111, 115, 14 Sup. Ct. 995, 38 L. Ed. 927 ; Dundee 
Mortgage Company v. Hughes, 124 U. S. 157, 8 Sup. Ct. 377, 31 L- 
Ed. 357. 

[5] When a case is tried in a fédéral court without a jury, and with- 
out a written stipulation waiving a jury trial, certain important con- 
séquences follow. The statutes of the United States provide that the 
trial of issues of fâct in the District Courts, in ail causes except in 
equity and cases of admiralty and maritime jurisdiction, and except as 
otherwise provided in proceedings in bankruptcy, shall be by jury. 
Rev. St. §• 566 (Comp. St. § 1583). Then it is provided that issues of 
fact in civil cases may be tried and determined by the court, without 
the intervention of a jury, "whenever the parties, or their attorneys of 
record, file with the clerk a stipulation in writing waiving a jury," 
and that the finding of the court upon the façts, which may be either 
gênerai or spécial, shall bave the same effect as the verdict of a jury, 
Rev. St. § 649 (Comp. St. § 1587). And it is provided in Rev. St. § 
700 (Comp. St. § 1668) that: 

"Wheia an Issue of fact in any dvH cause in a circuit court ia tried and 
determined by the court without the intervention of a jury, according to sec- 
tion 649. the rulings of the court, in the progr'ess of the trial of the cause, if 
excepted to at the time, and duly presented by a hill of exceptions, may he 
reviewéd by the Suprême Court upon a writ of error or upon appeal ; and 
when the finding is spécial the review may extend to the détermination of the 
suïReieney of the facts f ound to support the. judgment." , 

It appears f rom what has already been said that at the opening of the 
trial in this case, when counsel for the Bank stated that he would 
waive the right to a jury trial, the court at once sùggested : 

"Then you will hâve to bave a signed stipulation that this may be trieft 
without a jury." 

Counsel for the government did not seem to grasp the significance of 
the suggestion. At any rate, while he insisted that the matter should 
be tried without a jury, he claimed no waiver was necessary, and the 
case went to trial without a jury, and without any written stipulation 
waiving the jury. The resuit is that no question is now open to re- 
view in this court on the writ of error, except it be one arising upon 
the process, pleadings or judgment. This court had occasion to con- 
sider the subject in Illinois Surety Co. v. United States, 229 Fed. 527, 
143 ce. A. 595. We declared in that case that, as there had been 
no written stipulation waiving a jury trial and the case had neverthe- 
less been tried without a jury, it was — 
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''well settled that none of the questions deiklecl at the trial can be re-exam- 
ined in this court on writ of epror. No questions, therefore, are open to rc- 
view on error, exeept tliey arise upon tlie proce.sB, pleadings, or judgnicnt." 

There are numerous décisions in the Suprême Court to the same ef- 
fect : Campbell v. United States, 224 U. S. 99, 105, 32 Sup. Ct. 398, 
56 L. Ed. 684; Rogers v. United States, 141 U. S. 548, 12 Sup. Ct. 
91, 35 L. Ed. 853; Spalding v. Manasse, 131 U. S. 65, 9 Sup. Ct. 649, 
33 h. Ed. 86; Andes v. Slauson, 130 U. S. 435, 9 Sup. Ct. 573, 32 L. 
Ed. 989; Dundee Mortgage Co. v. Hughes, 124 U. S. 157, 8 Sup. Ct. 
377, 31 L. Ed. 357; Bond v. Dustin, 112 U. S. 604, 607, 5 Sup. Ct. 296, 
28 h. Ed. 835 ; Alexander County v. Kimball, 106 U. S. 623n, 2 Sup. 
Ct. 86, 27 L. Ed. 311 ; Gilman v. Illinois & Miss. Tel. Ce, 91 U. S. 603, 
614, 23 L. Ed. 405. 

Counsel for the government, however, relies upon Flanders v. 
Tweed, 9 Wall. 425, 19 L. Ed. 678. That case was tried without a 
jury, and there was no stipulation in writing waiving a jury filed, as 
required by the act of Congress. The circumstances of the case were 
peculiar. The case was tried in the Circuit Court for the District of 
Eouisiana, and judgment was entered in February, 1868, or about three 
years after the act of Congress providing for a stipulation in writing 
waiving a jury ; that act having been passed on March 3, 1865. 13 Stat. 
L. 501 (Comp. St. § 1587). The act was the first one that had author- 
ized the parties to dispense with a jury, exeept two spécial acts, one in 
respect to Louisiana in 1824 (4 Stat. 62), and California and Oregon 
in 1864 ( 13 Stat. 4). And under the spécial circumstances existing^ the 
court reversed the judgment for a mistrial and remanded it to the 
court below, and we are asked to adopt a similar course in this case. 
This we are not at liberty to do. The Suprême Court, in Reed v. 
Gardner, 17 Wall. 409, 411, 21 L. Ed. 665, declined to follow Flanders 
V. Tweed and declared it to be exceptional, and it declined to pass ujwn 
any question presented in the bill of exceptions and stated that "the 
court intend to adhère to this practice." So far as we are aware, 
Flanders v. Tweed has never been followed in any subséquent case. 
And see Ladd & Tilton Bank v. Lewis A. Hicks Co., 218 Fed. 310, 311, 
134 C. C. A. 106. 

The resuit is that this court is not at liberty on this writ of error to 
ronsider the numerous assigrnments of error based on the trial court's 
findings of fact and refusais to find certain other f acts ; and for the 
same reason we cannot consider alles'ed errors in the conclusions of 
law which the court found, and in refusing to find certain other conclu- 
sions of law based upon its findines of fact. Ne'ther can we consider 
the alleged errors in admitting certain opinion évidence. 

Judgment is affirmed. 
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THE SANTA RITA. 

(Circuit Court of Appeals, Hfth Circuit June 20, 1922. Behearlns Denied 

July 24, 1922.) 

No. 3830. 

1. Admlralty ®=9l08— Time for appeal runs froin entry of final decree. 

Whére a written statement of findings by the court was intended to 
bé, and was, followed by entry of à formai decree, tUe time for taking 
an appeal ran frotn the entry of such decree. 

2. Saivage <S=35I— Amouat of award reviewable only for important error. 

The rule on appeal f rom a salvagè award Is that the amount allowed by 
the lïlal court should not be changed unless sottie Important error lias 
been commltted, such as a violation of the rules of law applicable tO' the 
case, a clear and palpable mistake, or that, on any reasonable view of 
the fàcis dearly proved, the amount awarded appears to be grbssly inadé- 
quate or excessive. 

Appeal. from the District Court of the United States for the Eastem 
Diçtrict of Texas; W. L. Estes, Judge. 

Suits in admiralty for sàlvàge by the Texas Company and others 
against the steamship Santa Rita and others. From the decree, the 
Texas Company ând others appeal. Affirmed. 

John D. Grâce, of New Orléans, La. (M. A. Grâce, of New Or- 
léans, La., on the brief), for appellants. 

t. D. Minor, of Beaumont, Tex., David M. Picton, Jr., of Houston, 
Tex., John C. Prizer, of New York City, C. A. Lord, of Beau|T]ont, 
Tex., and Wm. B. Lockhart and J. W. Lockhart, both of Galyeston, 
Tex. (Barry, Wainwright, Thacher & Symmers, and Minor & Minor, 
ail ofiNew York City, and Lockhart & Lockhart, of Galveston, Tex., 
on the brief), for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

'WALKER, Circuit Judge. Three libels asserting salvage claims 
iagainét the steamship Santa Rita and its cargo were filed, one by the 
owner of the tug Waban and its master and crew, one by the owner 
' ôf the tug Bertha II and its master and crew, and one by the Texas 
Company, the owner of the tug' North American, of the launeh Juliet, 
and of an oil fire-fighting equipment using a! mixture càlled foamite, 
and by employées of the Texas Company who participated in the al- 
leged service in which that conipany's tug, launeh, and fire-fighting 
equipment were used. Thèse cases were consoHdated, and the decree 
appealed from disposed of the claims asserted iii thè three cases. Aft- 
er the court had heàrd the évidence adduced, most of which was tes- 
timony of witnesses given in the présence of the court, the presiding 
judge made a written statement, which is quoted from below. Thaf 
statement showed the conclusions of the court as to the total amount 
to be awarded, and as to the division of that amount between the three 
sets of libelants, but did not provide for payment by the claimant 
of the Santa Rita and its surety, nor for interest and costs, and did 

^ssFor othar easM se« sam* topic à KET-NUMBER in ail Ker-Numbered Dlgests £ Indexe» 



THE SANTA EITA 761 

(281 F.) 

îiot specify whidi of the libelants in each libel werè to share in the 
recovery thereon, or how the amount awarded thereon was to be dis- 
tributed between the libelants who were to share in that amount. Some 
time after that statement was made and filed the court made a formai 
decree covering the just mentioned détails. 

[1] A motion was made to dismiss the appeal, on the ground that 
it was sued out more than six months after the date of the filing of the 
above-mentioned statement. It is apparent that the court did not in- 
tend that statement to hâve the effect of finally disposing of the Con- 
solidated cases, and that it was contemplated that a formai decree 
would subsequently be made and entered. That having been donc, 
the statutory time for suing out an appeal began to run when the 
formai decree was made and entered. The appeal was taken within 
that time. The postponing of the suing out of an appeal until after 
the case is finally disposed of by a formai decree is in conformity with 
approved practice. Wheeler v. Harris, 13 Wall. 51, 20 I,. Ed. 531. 
The motion to dismiss the appeal is overruled. 

The above-mentioned statement contained the following : 

"On June 22, 1920, the American oil tanker Santa Rita left Beamnont under 
tow of the tugs Waban and Bertha, the former in the lead and the latter fol- 
lowing behind. She had been partially loaded at Beaumont with gas oil, and 
was proceéding to Sabine, where the reraaiiider of the cargo was to be taken 
aboard. While en route, and when the vessel was near the Texas Lsland^ at 
the .luneture of the Port Arthur and Sabine-Neches Canals, fire was dlscovered 
in her lire room. The Bertha at the time was alongside the sbip, and the 
Waban slif,'htl.y in advance, and when called both tugs inimediately responded 
and came to the as.sistance of the distressed vessel. Later the North American 
entered the canal, and although the captain of that vessel discovered the 
.Santa Rita was on fire whiêh he was at a distance of some four or flve 
miles from her, he eau.sed his boat to approach the dock and did not oïEer to 
assist in extingul.shing the fire until requested to do so. This tug later, when 
called, approaehed and rendered substantial aid. The foamite equipment, a 
barge, a large wrecking pump — a part of the Texas Company's fire equip- 
ment at the refiner.v— also a launch, the Juliet, ail belonging to the Texas 
Oompany, were likewise employed, and the conflagration was extinguished by 
the combined efforts of the Santa Rita's crew and the crews of the three 
tugs, utilizing the flre-fighting facilities of the boats, as well as the foamite 
and other equipment and the employées of the Texas Company in charge of it. 

"I flnd that the fire was discovered at its inception ; that the crew of the 
Santa Rita promptly responded to orders and remained at thetr stations ; 
that the tire, although of substantial proportions and resulting in considérable 
damage, at no time got beyond control, nor did it imperil the safety of the 
salving crews or vessels; that the salvage service rendered caused the fire to 
be extinguished much earlier than it wonld otherwlse hâve. been extinguished, 
and, in conséquence of reducing the damage to the salved ship, iS worthy of 
substantial reward. Tt is my judgment that the Texas Company, by reason 
of employing and having available for use duriug thig lire an unusually well- 
eqnipped tug and the foamite equipment and men to handle it, that were 
brought to the vessel and used. is entitled to practically as much reward as 
the other two vessels combined, but that the captain of that vessel failed, 
when he saw the distress of the Santa Rita, to respond with alacrlty to the 
situation. He niade no offer to assist untjl requested to do so, and for that 
reason I think the award to the Texas Company should be reduçed to the 
extent of $500. None of the salving vessels were damaged at ail as a resuit 
of the service rendered, and the time during which the flre was fought did 
not exceed eight hours, and it was conflned to the fire and engine room of the 
Santa Rita. **» 
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"The value of the Waban was about $40,000, of the Bertba about, $50,000, 
and of the North Ameriean about $75,000. The iSanta Rita and cargo was 
worth between ¥1,200,000 and $1,500,000. Considering ail the facts, my 
judgment Is that $30,750 would be a proper amount to award for this service 
as a whole; that It should be divlded about equally between the Texa,s Com- 
pany and the other two libelants ; that Is to say, I think $15,000 would be a 
reasonable reward for the service rendered by the Texas Company, f rom which 
amount $500 should be deducted on account of the failure of the captain of the 
tug North American to évince a more generous spirit when he discovered Ihe 
ship on flre. An award of $8,000 to the Waban and $8,250 to the Bertha would, 
I thinlc, bé adéquate and proper." 

The subsequCntly entered decree was appealed from only by the 
Texas Company and its colibelants. The other libelants do not com- 
plain of the amount awarded or of the apportionment of it. The 
claimant of the Santa Rita does not attack the decree. 

The appellants complain of the decree on the grounds that the award 
as a whole was grossly inadéquate, and that in the apportionment of 
the sum awarded the share of the appellants was made greatly less 
than it should hâve been. Thèse complaints are sought to be support- 
ed by contentions as to the extent and gravity of the fire, especially 
when the use of the oil fire-fighting apparatus of the Texas Company 
was called for and furnished; as to the foamite being the means of 
saving the Santa Rita and its cargo from total destruction ; that prop- 
erty of the Texas Company worth many millions of dollars was great- 
ly endangered in conséquence of the service in question being ren- 
dered; that that property was in great danger from lightning at the 
time the use of the fire-fighting apparatus of the Texas Company was 
furnished to put out the fire on the Santa Rita; that the individual 
appellants risked their lives in rendering the service af ter the crew of 
the Santa Rita had fled from the burning ship ; and that the efforts of 
the other libelants who were allowed to participate in the award were 
so ineffective and unsuccessful as to require the conclusion that the 
distribution of the sum awarded was made without due regard to the 
comparativie values of the respective services of the several libelants 
who joined in the efforts made to save the ship and its cargo. 

We do not think that the record warrants the sustaining of those 
contentions by this court. There was évidence to support findings to 
the foUowing effect: That the extent of the fire and the conséquent 
danger to life and property were exaggerated by the testimony relied 
on by the appellants, which was in conflict with other testimony ad- 
duced; that services rendered by libelants other than the appellants, 
and before- the foamite was applied, were so far effective as to help 
materially in reducing the fire and confining it to a comparatively 
small part of the ship, with the resuit of practically eliminating the 
danger of it extending to the part of the ship in which were located 
the tanks containing fuel oil for the use of the ship, and gas oil, the 
area to which the fire was confined being separated by bulkheads or 
solid partitions from the space sontaining the fuel and cargo oil; that 
before the foamite equipment aitid material were furnished or used the 
fire was so f ar under control that it did not involve any real péril to 
those who fought it or to property of the Texas Company, which watf 
located a considérable distance away; that, while the foamite was ef- 
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fective in putting out quickly what was left of the fire when it was 
applied, the other means used would hâve been succéssful in keeping 
the ship and its cargo f rom being destroyed ; that at no time during 
the fire was property in the vicinity of it in any real or apparent dan- 
ger f rom lightning, the only lightning observed being far away, and no 
thunder being heard by any one at or near the scène of the fire; and 
that with the exception of one seaman, who left the Santa Rita soon 
after the fire was discovered, ail its officers and crew remained on 
board, and rendered faithful service in combating the fire. If such 
findings, in addition to those disclosed by the above-quoted statement, 
had been formally made, this court would not be justified by the rec- 
ord before it in setting them aside, on the ground that they were un- 
supported by évidence or were against the weight of the évidence, 
To a considérable extent the claims made in behalf of the appellants, 
that the award as a whole and the share of the appellants therein 
should be increased, are based upon the asserted existence of circum- 
stances which this court is warranted in concluding were not proved. 

[2] The amount of a salvage award rests largely in the discrétion 
of the trial court. It is to be expected that there would be différent 
opinions as to the amount to be allowed. The rule on appcal is that 
the amount allowed by the trial court should not be changed, unless 
some important error has been committed, such as a violation of the 
rules of law applicable to the case, a clear and palpable mistake, or 
that, upon any reasonable view of the facts clearly proved, the amount 
awarded appears to be grossly inadéquate or excessive. Irvine v. The 
Hesper, 122 U. S. 256, 7 Sup. Ct. 1177, 30 L. Ed. 1175; The Conne- 
mara, 108 U. S. 352, 2 Sup. Ct. 754, 27 L. Ed. 751 ; Fountain v. Saw- 
yer, 176 Fed. 92, 99 C. C. A. 612; The Trefusis, 98 Fed. 314, 39 C C. 
A. 96. 

The resuit of applying the just stated rule to this case is that the 
attack made on the decree should not succeed. The record warrants 
the conclusion that there was no lack of liberality or proper discrim- 
ination in fixing the amount of the total award, or in determining the 
share of it to be allotted to the appellants. In our opinion it haS not 
been made to appear that the amount awarded to the appellants was 
less than what, on a reasonable view of the facts proved, might prop- 
erly be regarded as enough to cover full compensation for the services 
rendered, and a suitable reward in addition. 

It follows that the decree should be afïirmed ; and it is so ordered. 

Affirmed. 
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In ra MILLER, Allen Preperty Custodlan 

(Circuit Court of Appeals, SecoBd Carcuit Àpril 17, 1922.) 

No. 130. 

1. War (S=3l2— Congress liiay àuthorlze the government to take possession ef 

property of alien enemies. 

Congress bas the power to aUthorlze tlie government to take possession 
of the property of alien enemicB. 

2. War<s=9l2-^ower to authorize cotiflsoatlon of enemy property vested in Con< 

gress. 

Under Const. art. 1, { 8, cl, H, the sole power of authorlzlng confisca- 
tion of enemy property is vested in Congress. 

3. War is=:9 12— Président need not personally détermine property owned by alien 

enemy: 

tJnder Trading with the Enemy Act, f 7c (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, { 3115%d), providing for the selzing of property of alien 
enemies, "whlch the Président after investigation shall détermine is so 
owing ôr so belongs or is sb held," the détermination by the Président was 
not necëssarily a Personal détermination by htm, since he could act 
tliiough tlSe Alien Property Custodian appointed by him, 

4. War <@=> 12— Trustées of property of: alien enemies not entitled to a Judiclal 

hearing before the Allen Property Custodian. 

Trustées of property belonging to alien enemy were not entitled to a 
Judiclal hearing before the Alien Property Custodian, before the latter 
tas a right to the possession of the property, nnd where trustées refused 
to comply, and the Custodian availed himself of the remedy given by 
Trading with the Enemy Act, § 17 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 3115%!), and asked the court for an order to compel tho 
trustées to comply forthwith, It wap Immaterial that one of three trustées 
had not beèn personally served with the order, or with a copy of the 
pétition by wiilch the proceèding wâs Instit.uted, especlally where the 
will under whieh the trustées held provided that the majority of the 
trustées had power to act 

5. War <s=3.| 2— Trading with the Enemy Act held to provide for seizure of trust 

estâtes. 

Act Oct. 6, 1917, S 7c, partlcularly as amended by Act Nov. 4,1918,'| 1 

(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115i^d), provided for the 

seizurê by the Alien Property Custodian not merely of légal estâtes, but 

..of trust estâtes as well; it belng immaterial whether the légal tîtle was 

in the enemy owner or was hèld by anotjier for hls benefit. 

6. War <@==>I2— Interests of third pers.ons in property of enemy aliens not deter- 

mined in proceèding by Alien Property Cilstodlan to obtain possession. 

Any and ail questions concernîng any interests claimed by third persons 
in property selzed or demânded ; Wy the Alien Property Custodian were 
to be raised and determined as provided by Trading with the Enemy Act, $ 
9 (Comp. St. 1918. Comp. St. Ann. Supp. 1919, § 3115%e), and not in a 
proceèding under section 17 (section 3115%i) by the Allen Property Cus- 
todian to gain possession of the property. 
.7. War @=» 12— Demande of Allen Property Custodian effected immédiate seizure. 

Demands by the Alien Property Custodian for the surrendering of prop- 
erty of enemy aliens effected an Immédiate seizure of the property de- 
mânded under Trading with the Enemy Act (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%« et seq.), and a proceèding by the Alien Prop- 
erty Custodian under section 17 (section 3115%i), after a failure to 
comply with the demands, was not a proceèding to make a seizure of 
the property, but only one to enforce a seizure already made. 

^ssFor other easM s«c same toplc & KBY-NUMBBR In «Il Key-Numbarad DlsesU A Indexa* 
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8. War <s=>33— Alien Property Custodian could seize property after Armistice was 

entered into. 

The Alien Property Custodian had the right to seize property of enemy 
aliens after the Armistice of November 11, 1918, was entered into, and 
before July 2, 1921, when the war wàs declared at end by the joint reso- 
lution of Congress, approved and signed by the Président. 

9. War ®=:»33— Demand of Alien Property Custodian before end of war enforoeable 

subséquent to war. 

Where the Alien Property Custodian, before tlie war was formally ended 
by resolution of Congress on July 2, 1921, demanded the surrender of 
property of enemy aliens under the Trading with the Enemy Act (Comp. 
St. 1918, Comp. St. Ann, Supp. 1919, § SllSVaa et seq.), his right to posses- 
sion of the property demanded was enforceable after such date. 

10. War (g=l 2— Président could grant application for return of property to enemy 
alien. 

Where a female at the time of her marriage was a citizen of the TJnlted 
States, and intermarried with a citizen of Germany pribr to April 6, 
1917, and property seized by the Alien Property Custodian was not ac- 
quired by her from a subject of Germany, but from her father, who was 
a citizen of the United States, the Président had the right to grant au 
application by her for the return of the property under the Trading with 
the Enemy Act (Comp. St. 1918, Comp. St. Ann. ,Supp. 1919, § 3115%a 
et seq.). 

11. Appeal and error <©=>! 108— Circuit Court of Appeals has power to modify 
order witli consent of parties. 

Where conditions hâve changed pending an appeal from an order of 
the fédéral District Court, the Circuit Court of Appeals, with the con- 
sent of the parties, has the authority to modify the ordor. 

Appeal from the District Court of the United States for the South- 
ern District- of New York. ■ ' 
. In the matter of the application of Thomas W. Miller, as Alien Prop- 
erty Custodian of the United States, for an order directing Eugène 
Schaefer and another, as trustées under the last will and testament of 
Dr. Louis Schaefer, deceased, to deliver to the said Alien Property 
Custodian the property in their hands as trustées for the benefit of 
Hélène Kyriss and Amalia Janner and remaindermen. From an order 
directing them to pay over the property involved, the trustées appeal. 
Afifirmed as to Amalia Janner^ and reversed, with directions to dismiss, 
as to Hélène Kyriss. 

E. Henry Lacombe, James O. Tryon, and Henry Bennett Leary, ail 
of New York City, for appellants. 

William' Hayward, U. S. Atty., of New York City (Mansfield Ferry, 
of New York City, of counsel), for Alien Property Custodian. 

Selden Bacon, of New York City, amicus curise. 

Before ROGERS, MANTON, and MAYER, Circuit Judges. 

ROGERS, CiVçuit Judge. This is an appeal from an order made by 
the District Court for the Southern District of New York, on the péti- 
tion of the Alien Property Custodian of the United States, who is here- 
inafter called the Custodian. The order, which was entered on August 
3, 1921, directed the three trustées under the will of Dr. Louis Schaefer, 
a deceased citizen of the United States and a résident of the city of 
New York, to pay over to the Custodian a certain income, which, it is 

ÊEsPor other cases see sametopic & KBY-NUMBER in ail Key-Numbered Cigests â Indexes 
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admitted, had arisen f rom trusts created by the testator for the benefit 
of his daughters Amalia Schaefer Janner and Hélène Schaef er Kyriss, 
respectively ; they being alien enemies. 

The testator died in New York City on November 26, 1921, leaving 
a will creating certain trusts and naming three trustées — his brother 
Eugène Schaefer, also appointed executor, his son Ludwig Schaefer, 
and Edwin W. Preston. Certain provisions in the will relating to the 
trust may be found in the margin.^ 

The Act of Congress approved October 6, 1917, and entitled "An 
act to define, regulate, and punish trading with the enemy, and for 
other purposes," by section 6, authorized the Prersident to appoint and 
prescribe the duties of an officiai to be known as the Alien Property 
Custodian, "who shall be empowered to receive ail monçy and prop- 
erty in the United States due or belonging to an enemy, or ally of en- 
emy, which may be paid, conveyed, transferred, assigned, or delivered 
to said custodian under the provisions of this act." 40 Stat. pt. 1, c. 
106, p. 415 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § SllSVscc). 
The act provides for the transfer or delivery of property held for or 
on account of an alien enemy to the Custodian, if the Président shall 
so require. And by an act approved on November 4, 1918, the act of 
1917 was amended, and express provision was made giving to the Cus- 
todian the right to seize property which the Président has determined 
belongs to an alien enemy and has required to be paid over. 40 Stat. pt. 
1, c. 201, p. 1020 (Comp. St. Ann. Supp. 1919, § SUSi/od). 

1 "(3) To divide ail my said property and estate, Including tlie renminder 
în the trust funds to be created for the benefit of nay wlfe, Olga Schaefer, 
or Frau Johannes Taaks, as hereinabove .set forth, into four equal parts or 
sliares, as nearly as the same ean be divided and as shall appear to my said 
trustées most judicious, accordlng to the situation and clrcumstances of my 
property and estate; to keep the shares so set apart invested in such property 
and seciirities as I may leave at the time of iny death, or to reinvest the sanM 
as hereinaf ter provided ; to pay the Income from one of said equal parts or 
shares of my said estate, after deducting the necessary and proper expenses 
of administration, to be apportioncd equally on each share, to my daughter, 
Amalia Janner, now the wlfe of Fritz Janner, residing at Amberg, in Bavaria, 
Germany, for her own use, during her life ; to pay the income from another 
equal part or share of my estate to my daughter, lîelen Schaefer, for her own 
use during her life; to pay the Income from another equal part or share of 
my said estate to my daughter, Bertha Schaefer, for her own use during her 
life; to pay the income from another equal part or share of my said estate 
to my son Ludwig Schaefer, for his own use during his life. 

"<4) On the thirty flrst day of December, one thousand nine hundred and 
twenty-one, I order and direct my said trustées to convey, transfer and set 
over to each of my said children, Amalia Janner, Helen Schaefer, Bertha 
Schaefer and I/udwig Schaefer, respectively, for their own use, and without 
any further restrictions, forever, one-half of the part or share of my said es- 
tate so set apart for each of them, the other one-half of the share or part of 
my estate thus set apart for each of ray said children, Amalia Janner, Helen 
Schaefer, Bertha Schaefer and Ludwig Schaefer, my trustées shall continue 
to hold, paying over the income as hereinbefore dlrected to each of my said 
children until the thirty-flrst day of December. one thousand nine hundred and 
thirty-one, and on said day, I order and direct my said trustées to convey, 
transfer and set over to each of my said children, Amalia Janner, Helen 
Schaefer, Bertha Schaefer and Ludwig Schaefer, respectively, the remaining 
one-half of the part or share of my said estate thus set apart for each of them 
for their own use and without further restrictions whatever." 
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The right of the Custodian to the property of an alien enemy and 
to the aid of the court in securing its possession is directly involved 
herein, and as we proceed in the considération of this appeal we shall 
hâve occasion to examine more in détail the acts of Congress which 
bear upon the subject involved. It appears that the Custodian filed a 
pétition in the District Court for the Southern District of New York 
in which he made application for an order directing the trustées under 
the Schaefer will to deliver to him as Custodian balances of $36,129.- 
89 upon the Helen Kyriss trust fund and of $35,450.54 upon the Amalia 
Janner trust fund, and he prayed that the trustées be ordered to ap- 
pear and show cause why the property, which had been previously de- 
manded of them by him, had not been delivered and why it should not 
be delivered to him and for such other and further relief as the court 
deemed just. 

The order to show cause, dated June 28, 1921, was issued and di- 
rected to be served upon the three trustées. It was served upon two 
only, Eugène Schaefer and Edwin W. Preston. The third trustée, Dr. 
L,udwig Schaefer, was not served, being without the United States and 
within the republic of Switzerland temporarily at the time thèse pro- 
ceedings were had. Two of the three, Eugène Schaefer and Edwin W. 
Preston, appeared and made return to the pétition. They demurred, 
and also put in a traverse and answer. When the case came on to be 
heard upon pétition, answer, and proof of service upon the two trus- 
tées, and after argument, the 'District Court entered an order requiring 
the three trustées forthwith to pay over to the Custodian the property 
as demanded. This order, which is the one appealed f rom, may be 
found in the margin.^ 

[1] The question of the constitutionality of the varions acts of Con- 
gress authorizing the government to take possession of the property of 
alien enemies which are involved in this case is not raised by counsel. 
The right of Congress to pass this législation seems to be now toc 
clearly established to admit of question.' Stoehr v. Wallace, 255 U- 

2 "Ordered, adjudged, and deereed as follows, viz,: That Eugène Schaefer, 
I)r. Ludwig Schaefer, and Edwin W. Preston, as trustées under the last will 
and testament of Dr. Louis Schaefer, deceased, shall forthwith pay over tù 
Thomas W. Miller, as Alien Property Custodian thirty-three thousand, one 
hundred fifty-six and "'/loo dollai"s (j-S.*?, 156.57), on aceount of iucome earned 
subséquent to .Tune 21, 1&19, by the trust fund created by the said will of 
Dr. Louis Schaefer, deceased. for the benefit of Hélène Kyriss, l)eing the net 
receipts of .$36,129,89, set forth in the pétition, less déductions of $796.74 for 
trustées' commissions, and $2,176.58 for fédéral ineomo tax paid by the trus- 
tées upon the said income accruing to the trust created for the benefit of 
Hélène Kyriss; and it is 

"Further ordered, ad.ludfred, and deereed that Eugène Schaefer, Dr. Ludwig 
Schaefer, and Edwin W. Preston, as trustées under the last will and testsi- 
ment of Dr. Louis Schaefer, deceased, shall forthwith pay over to Thomas W. 
Miller, as Alien Property Custodian, thirty-two thousand seven hundred 
ninety-nine and 2i>/i„n dollars ($.32,799.26), on aceount of income earned sub- 
séquent to June 21, 1919, by the trust fund created by said will of Dr. Louis 
Schaefer, deceased, for the" benefit of Amalia Janner, heing the net receipts 
of $.35,450.54, set forth in the pétition, less déductions of $797.91 for trustées' 
commissions, and $1,8.53,37, for fédéral income tax i>aid by the trustées upon 
the said income accruing to the trust created for the benefit of Amalia Jan- 
ner." 
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S. 239, 245, 41 Sup. Ct. 293, 296 (65 L. Ed. 604) ; Central Trust Co. v. 
Garvan, 254 U. S. 554, 41 Sup. Ct. 214, 65 h. Ed. 403. In the Stoehr 
Case the court said : 

"That Gongress in time of war may àuthorize and provide for the seizure 
and séquestration through executive channels of property believed to be en- 
en»y-owned, if adéquate provision be made for a retum in case of mistake, 
is not debatable. Central Union Trust Co. v. Garvan, supra. There is no 
warrant for saying that the enemy ownership must be determined Judicially 
before the property can be seized ; and the practice has been the other way. 
The présent act commits the détermination of that question to the Président, 
or the représentative through whom he acts, but it does not make his action 
final. On the contrary, it distinctly reserves to any claimant who is neither 
an enemy nor an ally of an enemry a right to assert and establish his ciaim 
by a suit in equity unembarrassed by the précèdent executive détermination." 

Important acts were passed hy Congress in 1861 and 1862, during 
the Civil War, confiscating the property of the enemies of the govern- 
ment. Act Aug. 6, 1861, 12 Stat. 319, c. 60; Act July 17, 1862, 12 
Stat. 589, c. 195. The législation of 1862 was limited to the forefeiture 
of the life estate of the owner. As the act of 1862 originally passed 
Congress, Président Lincoln thought the confiscatory featUres of it 
unconstitutional and intended a veto; his objection being that the for- 
feiture provisions extended beyond the life of the person whose estate 
was made subject to forfeiture, thus violating article 3, § 3 of the 
Constitution. Upon this coming to the knowledge of Congress, a joint 
resolution was passed by that body which declared that the proceedings 
under the actishould not be so construed "as to work a forfeiture of the 
real estate of the offender beyond his natural life." See 12 Stat. p. 627. 
Thereupon the Président approved the resolution and the act. See 
145 U. S. 553, 12 Sup. Ct. 868, 36 L. Ed. 812. The constitutionality of 
the measure was sustained as a legitimate exercise of the war power of 
the govemment. See Miller v. United States, 11 Wall. 268, 20 L. Ed. 
135 ; Jenkins v. Collard, 145 U. S. 546, 552, 12 Sup. Ct. 868, 36 L. 
Ed. 812. 

[2] Under the Constitution the sole power of authorizing confisca- 
tion of eneiny property is vested in Congress, and is an incident to its 
war powers. Article 1, § 8, cl. 11, gives the Congress the power : 

"To déclare war, grant letters of marque and reprisai, and make rules con- 
«erning captures on land and water." 

We hâve already referred to the Act of Congress approved on Oc- 
tober 6, 1917, known as the Trading with the Enemy Act. It is nec- 
essary to note some of its provisions. Section 7c of the act, as origi- 
nally passed, provided as follows: 

"If the Président shall so require, any money or otlier property owing or 
belonging to or held for, by, on aceount of , or on behalf of, or for the beneflt of 
an enemy or ally of enemy not holding a license granted by the Président 
hereunder, which tlie Président after investigation shall détermine is so 
owing or so belongs or is so held, shall be conveyed, transferred, assigned, 
delivered, or paid over to the alien property custodian." Comp. St. 1918, § 
SllSVad. 

The amendment of November 4, 1918, made section 7 of the act o£ 
19Ii7 read, so far as it is relevant hère, as follows : 
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(1) "Alien Property Custodian. Subsection (e) of section seven of the 
'Trading witli the Enemy Act,' approved October 6, 1917, is amended to read 
as follows: 

" '(c) If the Président shall se require any money or other property includ- 
ing (but not thereby limiting the generality of the above) {)atents, copyrights, 
applications therefor, and rights to apply for the same, trade-marks, choses 
in action, and rights and claims of every eharacter and description owing or 
belonging to or held for, by, on account of, or on behalf of, or for the benefit 
of, any enemy or ally of enemy not holding a license granted by the Prési- 
dent hereunder, which the Président after investigation shall détermine Is 
so owing or so belongs or is so held, shall be conveyed, transferred, assigned, 
dellvered, or paid over to the Alien Property Custodian, or the same œay be 
seized by the Alien Property Custodian ; and ail property thus aequired shall 
lie held, administered and disposed of as elsowhere provided in this 
act' . * • 

"The sole relief and remedy of any person having any clalm to any money 
or other property theretofore or hereafter conveyed, transferred, assigned, 
delivered, or pald over to the Alien Property Custodian, or required so to be, or 
seized by him' shall be that provided by the terms of thls act, and in the event 
of sale or other disposition of such property by the Alien Property Custodian, 
shall be limited to and enforced against the net proeeeds received therefrom 
and held by the Alien Pro))erty Custodian, or by the Treasurer of the United 
States." 40 Stat, pt 1, c. 201, p. 1020 (Comp. St. Ann. Supp. 1919, § 3115%d). 

It is to be observed that the amendment did two things: First, it 
specifically mentioned "choses in action and rights and claims of every 
eharacter and description" as within the jurisdiction of the Alien Prop- 
erty Custodian ; second, it gave him pov^^er to seize any property "ow- 
ing or belonging to or held for, by, on account of , or on behalf of, or 
for the benefit of, an enemy or an ally of an enemy not holding a li- 
cense granted by the Président herein, which the IPresident after in- 
vestigation shall détermine is so owing or so belongs or is so hèld." 
Section 5 of the act of 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115i^c) also provided in part that "the Président may exer- 
cise any power or authority conferred by this act through such officer 
or ofEcers as he shall direct." 

On February 26, 1918, the Président, in the exercise of the power 
delegated to him as above, issued an executive order vesting in the Alien 
Property Custodian the executive administration of ail of the provi- 
sions of subsection (c) of section 7 of the act of 1917, above set forth. 
And subdivision 2 of the executive order above mentioned vested in 
the aforesaid Custodian authority to rhake demands subject to the pro- 
vision of subsection (c) of section 7. Subdivision 2 of thîs order may 
be found in the margin.^ 

8 (a) The Alien Property Custodian may make demand for the eonveyance, 
transfer, assignment, delivery. and payment of any money or other property 
owing or belonging to or held for, by, on account of, or on behalf of or for 
the benefit of an enemy not holding a license granted by me or in the exer- 
cise of my power and authority, which the Alien Property Custodian after in- 
vestigation, shall détermine is so owing or so belongs or is so held, together 
with every right, title, interest, and estate of the enemy in and to such money 
or other property and every power and authority of the enemy thereover, 
including (but Without limiting the generality of the foregolng) the power 
and authority to afflrm, ratify, approve, revoke, repudlate or disapprove, in 
whole or in part, and at any time or times, any power, agency, tinist or other. 
relation at the time existlng, and also any aet of omission theretofote done. 
in the exercise of or pursuant to any power, agency trust or other relation 
281 F.— 49 
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On December 3, 1918, the Président issued a furtber executive order 
by which the Custodian's authority was extended to cover additional 
powers granted to the Président under the amendment of November 4, 
1918, to subsection (c) o£ section 7. Certain portions of the order may 
also be found in the margin.* So that the Alien Property Custodian 

which the enemy cpuld or might lawfuUy revoke, repudiate, disafflrm, affirm, 
ratify or approve, and also including (but without limlting the generality ol 
the foi-egoing) the power and authority to direct, supervise and control the 
future exercise of any power, agency, trust or other relation over such money 
or other property to the extent that the enemy could or might lawfuUy direct, 
supervise and control the same. Or the Alien Property Custodian may qual- 
ify or lim-it any such demand in such manner to such extent as he may in any 
case see fit and (without limlting the generality of the power to qualify and 
limit demanda) he may in any case demand ail or only such power and au- 
thority over the money or other property as he may see fit without demanding 
any. conveyance, transfer, assignment, delivery or payment of such money or 
other property or any other right, title, interest, or estate therein or thereto 
except such as may be included within the power and authority demanded in 
the particular case over such money or other property. 

"A demand for the conveyance, transfer, assignment, delivery and payment 
of money or other property unless expressly qualifled or limited shall be 
deemed to include every right, title, interest, and estate of the enemy in and 
to the money or; other property demanded as well as every power and author- 
ity of the enemy thereover. 

"(b) Notice of any demand made by the Alien Property Custodian may be 
given to any person who, alone or jointly with others, may hold or hâve the 
custody or control of or may be exercising any right, power, or authority In 
or over or may be performing any duty concerning the money or other prop- 
erty mentioried in the demand ; and, in any notice given, the Alien Property 
Custodian may require of the person notifled the performance of any act or 
thing within thé power of the person notifled which may "be necessary or prop- 
er to make the demand fuUy effective, or to establish proper acknowledgment, 
récognition, or évidence of the right, titl^, interest, and estate of the Alien 
Property Custodian in and to such money or other property and of the power 
and authority of the Alien Property Custodian thereover, and it shall be the 
duty of any person so notifled to perform any act or thing so required Such 
notice may be given in person or by mail. 

"(c) When demand shall be made and notice thereof given, as hereinbefore 
provided, such demand and notice shall forthwith vest in the Alien Property 
Custodian such right, title, interest, and estate in and to and possession of 
the money or other property demanded and such power or authority there- 
over as may be included within the demand, and administer such money and 
other property in accordance with the provisions of the Trading with the 
Enemy Act and with any orders, rules, or régulations heretofore, hereby or 
hereafter made by me or heretofore or hereafter made by the Allen Property 
Custodian." 

* "I. I hereby vest in the Alien Property Custodian the executive adminis- 
tration of ail of the provisions of subsection (c) of section 7 of sald Trading 
with the Enemy Act, as amended by an act entitled 'An act making appro- 
priations to supt>ly deflciencies in appropriations for the fiscal year endlng 
June 30, 1Ô19, and prior fiscal years, on account of war expeiises, and for 
other purposes,' approved November 4, 1918 ; and said Allen Property Cus- 
todian shall hâve the power and authority to prescribe forms and procédure 
for the exercise of the powers and authority vested in hua. 

"II. In the executive administration. of said subsection (c) of section 7 of 
said Trading: with the Enemy Act the executive orders heretofore issued by 
me by virtue of the authority vested in me by said Trading with the Enemy 
Act shall apply; and said Alien Property Custodian is hereby %'ested witli 
ail of the powers aiid authority hçretofore granted to hiiu or vestiul iii hini 
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is not only empowered, under certain circumstatices, to seize the prop- 
erty of an alien enemy by the express provision of subdivision (c) of 
section 1 of the amendment of November 4, 1918, but a like authority 
is conferred upon him by the executive orders of the Président to which 
we hâve referred. 

[3] The property which may be so seized includes choses in action, 
and rights and claims of every character and description owing or be- 
longing to or held for the benefit of any enemy not holding a hcensè 
granted by the Président, "which the Président after investigation shall 
détermine is so owing or so belongs or is so held." And tliis détermi- 
nation by the Président is not necessarily a personal détermination by 
him, as the Suprême Court held in Stoehr v. Wallace, supra. In that 
case it was definitely settled and declared that the Président can act 
through the Custodian, and that the détermination of the Custodian is 
^n law the détermination of the Président. The décision in Central 
Trust Co. V. Garvan, supra, is equally décisive of that question. 

A demand was made on July 30, 1918, by the Custodian oh the trus- 
tées under the will of Dr. Schaefer. It stated that after investigation 
he had determined that Amalia Janner, "whose address is 113 Ring- 
strasse, Amberg, Bavaria, Germany, is an enemy (not holding a license 
granted by the Président), and has a certain right, title, and interest 
in and to the estate of Dr. Louis Schaefer, deceased." It then con- 
tinued as f ollows : 

"I, as Alien Property Custodian, hereby requlre that every riglit, title, and 
interest of sald enemy in and to tlie estât© above de.scribed, ineludlng every 
power and authority thereover, ghall be by you eonveyert, transferred, as- 
Hlgned, delivered, and paid over to me, as Alien Property Custodian, to be 
by me held, administered, and accouuted for as provided by law, and that 
any money or property novv or hereafter held by you vi'hich the enemy may 
at any time or times, novy or hereafter, be entitled to reeelve either upon or 
without demand, shall at such time or times be conveyed, transferred, as- 
signed, delivered, and paid over to me, as Alien Property Custodian." 

Then on February 4, 1921, a supplementary demand was made on 
the trustées. This supplementary demand read in part as follows : 

"Amalia Janner, whose address is 113 Ringstrasse, Bavaria, Germany, is 
an enemy (not holding a license granted by the Président), and has a certain 
right, title, and interest, as a beneflciary under the will of Dr. Louis Schae- 
fer, deceased, in and to the estate of Dr. Louis Schaefer, deceased, and that 
such right, title, and interest of Amalia Janner in and to the estate of Dr. 
I/ouis Schaefer, deceased, is by you, in your capacity as trustées of the es- 
tate of said Dr. Louis Schaefer, deceased, owing to, or held for, by, or on ac- 
count of, or for the benefit of, said Amalia Janner, an enemy. 

"I, as Alien Property Custodian, do hereby seize every right, title, and In- 
terest of said enemy as such beneiiciary in and to the estate above deseribed, 
including every power and authority thereover, and do hereby require that 
every right, title, and interest of said enemy in and to the estate above de- 
seribed, including eveiT power and authority thereover, shall be by you con- 
veyed, transferred, assigned. delivered, and paid over to me, as Alien Prop- 
erty Custodian, to be by me held, administered, and accounted for as provided 

by ail executive orders heretofore issued by me not inconsistent with this 
order. * * * 

"IV. The Allen Prbt>erty Custodian is hereby authorized to take ail meas- 
ures and do ail thlngs that may be necessary or expédient to adnïinister the 
powèrs ànd authority conferred by this order." 
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by law, and that any money.or property now or hereafter held by you whlch 
the leneiny inight at any time: or times, now or hereaf ter, be entitled to receive 
eitlier upon or without deniand, shall at sucii time or times be coilveyed, 
transferrcd, assigned, dellvered, and paid over to me as Alien Property Cus- 
todlan."' 

The first demand was signed : "A. Mitchell Palmer, Âlien Property 
Custodian, by J. L. /Davis, Managing Director." the second demand 
was, signed :; "Francis P. Garvan, AUen Property Custodian." Each 
of thèse deniands had afifixed to it the officiai seal of the Custodiàh. 
The denian4 reclted that "A. Mitchell Palmer, Alien Property Custo- 
dian," as ;duly appointed, qualjfied and acting under the Trading^ with 
the Enemy Apt and the executive orders issued^in pursuance thereof, 
and by virtue of the aiithofity vested in him by sàid act and said execu- 
tive orders. The suppleinentary demand" çontained a similâr récital,, 
wit^ the necessary changes shçwing that the Custodian wàs acting un- 
der the. Trading with the Enemy Act and the aniend|nents theretô 
and the; executive orders. Like spécifie demands upoh the trustées 
WQve made reçpecting the right, .title and interest of Hélène Kyriss and 
Kurt E. Kyriss. ' , 

The right tp the custody of the property herein involved vested in 
the Custpiiian became a vested right in him on the day when the dè- 
rtiand was made and the notice tliereof was given. This is so because 
of the express provision to that éfïect in the executive order of the 
Président issued on Fehruary 26, 1918. The provision is found in par- 
agraphl, subdivision 2, clause (c), virhich is set forth elsewhere in this 
opinion. It déclares that, when demand is made and notice given, "such 
demand and notice shall forthwith vest" in the Custodian the right, 
tîtle, interest, and estate in the property demand éd. The record dis- 
Çloses that the Président, acting through the Custodian, has made the 
détermination that the trustées hold certain property for the benefit of 
an alien enemy and that a demand for the surrender of the property 
■ has been made by the Custodian. 

[4] The two trustées, ÈUgerie Schaefer and Edwiii W. Preston, who 
appeared, in their return aslced that the pétition be dismissed. They 
alleged that the thiird trustée, Dr. Ludwig Schaefer, had not been pèr- 
sbnally served with the order of the District Judge, or with a copy of 
the pétition by which the proceeding was instituted, and had not ap- 
peared, and that he was a necessary and proper party tO the proceed- 
ing. The objection that the third trustée is an indispensable party to 
this proceeding is without merit. It assumes that the trustées are en- 
tided to a judicial hearing before the Custodian has a right to the pos- 
session of the property. This objection is untenable. The proceeding 
before the court is not an attempt to hold the trustées liable or to settle 
adverse claims. 'What the Custodian seeks by his pétition is simply an 
order compelling the trustées to pay over to him income in their hands 
•which in their statements made tO'him pursuant to law they admit- ha v- 
ing in their hands. Such income it was their duty, under the act of 
Congress, to turn over to the Custodian when the demand wa's made 
upon them by him, and this they vvere bound to dQ;Withpvit any court 
order. But the failure of the trustées to comply with the Custodian's 
demand led him to avail himself of the remedy which section 17 of the 
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Trading with the Enemy Act (Comp. St. 1918, Comp. St. Arin. Supp. 
1919, § 3115%i)' gives him, and to ask the court fbr an order reqùiring 
the trustées to comply forthwith with the demand. The section re- 
ferred to gives to the District Courts jurisdiction— 

"to make and enter ail such rules as to notice and otherwise, ànd ail such 
orders and decrees, and to issue such process as mày be necessary and propër 
in the premises to enforce the provisions of this act." 

It certainly needs no argument to show that if the Custodian was 
entitled to make the demand for the deHvery of the property he was 
equaliy entitled to resort to the District Court, if his deman^ was not 
compHed with, for an order and decree reqùiring the deHvery to be 
made as demanded, for the act itself expressly makes it the duty of the 
court to enforce the provisiorts of the statute. It is certainly true that 
section 17 was, not intended jo be a shield to be used by persons whb 
are resisting cçmpliance with the Custodian's demands, but rather 
as a sword against those who ignore the peremptory character of his 
action. As the Suprême Court declared in Central Trust Co. v. Gar- 
van, supra, the, section was not intended "to delay what the statute evi- 
dently means to accomplish at once." The court is not prevented from 
entering the order compelling compliance by the fact that only two of 
the three trustées are before the court, the third being absent in Europe. 
The will itself expressly provides that a majority oi the trustées hâve 
power to act. The language of the will is, "The opinion of the ma- 
jority of them shall prevail." 

[5] The provisions of section 7c of the Act of October 6, 1917, par- 
tlcularly as amended by the Act of November 4, 1918, clearly provid- 
ed for the seizure, not merely of légal estâtes, but of trust estâtes as 
well. In Keppelmann v. Keppelmann, 91 N. J. Eq. 67, 108 Atl. 432, 
the question whether the Custodian was entitled to seize a bénéficiai in- 
terest in trust property was directly presented to the New Jersey Court 
of Errors and Appeals, That court heldit to be immaterial whether 
the légal title wa,s in the enemy, owner or whether it was held by an- 
other for his benefit, an,d certiorari in that case was refused by the 
Suprême Court in Keppelmann v. Palmer, 252 U. S. 581, 40 Sup. Ct. 
■392, 64 h. Ed. 727. In the above case the New Jersey court said : 

"The manifest ptfrpose of Congress was that the statute should operate, not 
only upon property the légal title to which is in the alien, but on ail property 
held for hlln, or for his benefit, whether the légal title be in him or in the 
person who holds it for his benefit. In the présent case, the property is held 
in trust by the complainants solely for the benefit of thèse three daughters 
of the testator, and cornes within the very words of the statute, for although 
they are not the hplders of the légal title to the trust estate, they are the 
rquitable owners thereof ; the whole bénéficiai interest being lodged in them." 

And in Kahn v. Garvan (D. C.) 263 Fed. 909, and in Kohn v. Kohn 
(D. C.) 264 Fed. 253, it was specifically held that interests in trust es- 
tâtes were suhject to seizure under the act. If there is any case in 
which a contrary conclusion was reached, it has escaped our attention. 

[6] Any and ail questions concerning any interest claimed by third 
persons in the property seized or demanded by the Custodian are to be 
raised and detérmined as prpvided by section 9 of the Trading with the 
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Enemy Act (Gomp. St. 1918, Comp. St. Ann. Supp. 1919, § 311 51/26), 
and not in the proceeding now before the court. Section 7 oiE the act of 
1917, as amended by the act of 1918 (section 3115y2d), and which is 
set forth in an earlier part of this opinion, expressly déclares that "the 
sole relief and remedy, of any person having any claim to any money 
or other.property" delivered to or required to be delivered to the Cus- 
todian or seized by him shall be that provided by the terms of the act. 
This is unambiguous, and certainly is sufficiently spécifie and definite. 

[7] The demands of July 30, 1918, and of February 4, 1921, ef- 
f ected an immédiate seizure of the prôperty demanded. And the Cus- 
todian is in court now seeking to enforce the rights which he acquired 
by the seizure which he efifected at the tirne of his demand. In Central 
Union Trust Co. v. Garvan, supra, the court declared that prôperty 
required to bé transferred by the act and prôperty seized "stand oh 
the same footing." The Custodian is in court now, nôt asking the court 
to make a seizure of this prôperty in his behalf, but to aid him in en- 
forcing a seizure he has already made. 

Ih American Éxchange National Bank v. Palmer (Dl C.) 256 Fed. 
680, the Custodian had served notice on the bank that a deposit made 
by one Simon iti the bank for the benefit of one Alljert, determîned by 
the Custodian to be an alien enemy, was claimed by the sàid Custodian 
as a debt due to an enemy, and demanded that payment, be made by 
the bank to the Custodian. The question was whether this was con- 
clusive on the bank, or whether the bank could file a bill of interpleader 
against the Custodian and the bank's creditor, and hâve the matter 
determined in such a suit whether the Custodian was entitled to the 
money so deposited. The court allowed the .bill of interpleader to be 
filed, and directed the bank to pay the money into court, and provided 
that upon such payment the bank should be discharged from liability 
either to the depositor or to the Custodian. In Garvan v. Certain 
Shares of International Agricultural Corporation (D. C.) 276 Fed. 206, 
Judge Mack refers to the above case, and says that in accordance with 
thé views expressed in that case he had held in some cases that, where 
the Custodian came into the District Court requiring its aid for the 
seizure of prôperty under section 17 of the Trading with the Enemy 
Act, he had held that the court had power to détermine the adverse 
claims to the possession of the prôperty, but that hy the décision of the 
Suprême Court in Central Union Trust Co. v. Garvan, supra, the ques- 
tion had been settled adversely to the views expressed in American 
Éxchange National Bank v. Palmer, supra. 

The question came before this court in Garyan v._ $20,000 Bonds, 265 
Fed. 477. In that case the Custodian demanded certain securities in 
the hands of trustées and applied to the District Court for its aid to 
compel the delivery of them. The court below entered a decree in his 
favor, which we affirmed, and sustained the. contention of the Custo- 
dian that under the statute he had the ri ght conclu si vely to détermine 
what prôperty was liable to seizure as being that of an alien enemy. 
We there said: 

"We agrée with the Alien Prôperty Custodian, and cannot read the per- 
ftectlj' plain lahgimge of section 7 (c) in any other way." ' 
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And wé addëd that persons adversely affected by the seîzure could 
take stèps to protect their rig^hts under section 9. The case went to 
the Suprême Court, which affirmed the décision below. 254 U. S. 554, 
41 Sup. Ct. 214, 65 L. Ed. 403. Mr. Justice Holmes, writing for the 
court, declared it to be — 

"plaln that obédience to the statute requires an immédiate transfer in any 
case wlthin its terms witliout awaiting a resort to the courts." 

Ànd referring to the amendatory act of November 4, 1918, he said: 
"This shows elearly enough the peremptory character of this first step. It 
cannot be supposed that a resort to the courts is to be less immediately. ef- 
fective than a taking with the stroug hand." 

He concluded by saying: 

"The présent proceeding gives nothing but the preliminary custody such as 
would bave been galned by seizure," 

[8, 9] But it is said that the Custodian's right to seize the property 
was a war-time power, which lapsed with the passing of a state of 
war, and that on November 11, 1918, an armistice was entered into 
between the afmed forces of the United States and those of the then 
Impérial German government, and that on July 2, 1921, there became 
eiïective a joint resolution of Congress approved and signed by the 
Président, which declared the state of war formerly existing with the 
Impérial German government to be terminated and at an end. This 
it is said rendered of no force or effect as to subséquent matters any 
prioT déterminations by the Alien Property Custodian to the eflfect that 
Hélène Kyriss and Amalia Janner, or either of them, was or is an 
alien enemy; that the said Amalia Janner and Helen Kyriss are not 
alien enemies, and that neithèr of them is an alien enemy, and that each 
of them is a citizen or subject of a country with which the United 
States of America is at peace, and is entitled to ail the protection to 
her property rights to which any alien is entitled within the United 
States, and also is entitled to ail protection rights, privilèges, and im- 
munities, both as to personal and property rights appertaining to citi- 
zens or subjects of Prussia, of the sovereignty succeeding to the 
rights and place of Prussia under the treaties between Prussia and the 
United States. 

We are unable to assent to the proposition. It is diificult to appre- 
ciate the reasoning upon which it is based. So long as thè United 
States was officially at war, the courts cannot say that it was in reality 
at peace. The joint resolution of Congress adopted July 2, 1921, de- 
clared the war at an end. 42 Stat. 105. And on November 11, 1921, 
the Président issued his proclamation, in which he declared "that the 
war between the United States and Germany terminated on July 2, 
1921." Under the définition of the "end of the war," contained in the 
Trading with the Enemy Açt, July 2, 1921, must be regarded for the 
purposes of that statute as the termination of the war. 

On March 3, 1921, Congress passed a joint resolution declaring that 
the date of the passage of the resohition in the interprétation of any 
provision relating tb the dùràtion ôr date of the terminatioti of thè wat- 
should be treated as the date of the war's termination, excepting, how- 
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ever, from, the opération and effect of the resolution certain acts, and 
among them the act known as the Trading with the Enemy Act, and 
ail amendmetits thereto. The Congress thereafter passed a further 
joint résolution, which the Président approved on July 2, 1921. It 
declared that the state of war èxisting between the United States and 
Germany was at an end, but that resolution specifically provided in 
section 5 as follows: 

"AU property of • • • Gennan nationals which was on April 6, 1917, 
In or has since that date come Into the possession or under control of, or has 
been the subject of a demand by the United States of America or of any of its 
offieers, agents, or employées, from any source or by any agency whatsoever, 
• • • shall be retained by the United States of America and no dispo- 
sition thereof made, except as shall hâve been heretofore or specifically here- 
after shall be provided by law until such time as the Impérial German gov- 
ernment ♦ * * shall bave • • • made suitable provision for the sat- 
isfaction of àll clalms." 42 Stat. 106. 

As the demands made by the Custçdian, and upon which this pro- 
ceeding was instituted, were made after April 6, 1917, and prior to the 
adoption of this resolution, the Custodian's right to the possession of 
the property demanded may still be enforced. In Kahn v. Anderson, 
255 U. S. 1, 41 Sup. Ct. 224, 65 L. Ed. 469, the Suprême Court de- 
clared that it was net disputable that complète peace had not come to 
pass by the effect of the Armistice and the cessation of hostilities. And 
Chief Justice. White, speaking for the court, said it was difficult to ap- 
preciate the reasoning upon which it was insisted that, although the 
government was officially at war, nevertheless, so far as the régulation 
of the army was concerned, it was at peace. 

In Vincenti v. United States (C. C. A.) 272 Fed. 114, the Circuit 
Court of Appeals for the Fourth Circuit, construing the words "the 
conclusion of the présent war," held that the government was still at 
war at the time of its décision, which was on March 4, 1921. The Su- 
prême Court rçiused a writ of certiorari. 256 U. S. 700, 41 Sup. Ct- 
538, 65 L,. Ed. 1178. And if a state of war legally existed on March 
4, .1921, the seizure or demand by the Custodian made upon the trus- 
tées on February.4, 1921, was a légal seizure or demand under the 
Trading with the Enemy Act, which act did not expire until five 
months later. 

[10] The pétition which the Custodian filed asked the court to en- 
ter an order requiring the trustées to pay over the income of Hélène 
Kyriss and that of Amalia Janner. The court below entered the order 
as requested. . But section 9 of the Trading with the Enemy Act, as 
amended on June 5, 1920, authorizes an application to the Président 
by one cïaiming any interest in property which has been transferred to 
the Custodian or seized by him for the retum of the property, and 
empowers the Président to order the rçttirn of such property to the 
claimant It appears that Hélène Kyriss. made such an application to 
the Président as respects her interest in tbe fund held for her.by the 
trustées, and that the Président granted the application. As Hélène 
Kyriss at the time of her marriage was ^ citizen of the UnJted States, 
and intermarried with a citizen of Germany prior to April 6, 1917, and 
the property involved was not acquired by her from a subject of Ger- 
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many, but f rom hef f ather, who was a citizen of the United States, the 
President's right to grant the application cannot be questioned, as the 
facts brought the case within the express provisions of the statute. 

[11]: The answer interposed by the trustées did not allège that the 
application to the Président had been granted, and, that fact not having 
been made to appear to the District Court, the order which the court 
entered, requiring the trustées to tuni over the income, both that be- 
longing to Hélène Kyriss and that due to Amalia Janner, was val id and 
obligatory upon the trustées, and must be complied with, unless this 
court lias authority to modify it under the circumstances now existing. 
Since the order was entered, the Président bas granted the applica- 
tion of Mrs. Kyriss, and counsel for the Custodian not only conceded 
the fact, but consented that the order might be modified, by denying 
the relief sought as respecting the amount due her. In view of thèse 
facts, the order must be modified accordingly. That this court bas au- 
thority to make such a modification is clear. 

We do not find it necessary to consider any other objections to the 
decree.. 

The decree, in so far as it relates to the propérty of Hélène Kyriss, 
is reversed, with directions to dismiss the bill as tô her. The decree. 
in so far as it relates to the propérty of Amalia Janner, is affirmed. 



BLOCH et al. v. EASTERN MACH. SCREW CORPORATION. 

(Circuit Court of Appeals, Sixth Circuit. May 2, 1922.) 
No. ?,C,27. 

1. Evidence i^ïxsS?— Prsof of mailing letter not conclusive évidence of noticd. ., 

While proof of mailing a letter raises a presumption tliat it was rc>- 
ceived, this is a (lisjmtable infereiice of fact, and the burden of provins 
notice by the letter is not shif ted by proof of mailing, and when its' 
receipt is dénied by the addressee the tjuestion Is one for the jury. 

2. Sales <j=3440(l') — In action by seller for priée, évidence of promise of prompt 

remittance admissible. 

In an action by the seller of warrnnted goods, where the défense was 
that the articles bought were defective, évidence that on request for 
payment from the person in charge of defendant'.s offlce no such objec- 
tion was niade. but prompt remittance was promised, held admissible; 
its weight being for the o'ury. 

3. Sales <s=328'i(2) — Reasonable notice of breach of warranty required under 

Ohio statute. 

Under Cen. Code Obio, § 8420, notice of defects must be given within 
■ a reasonable time to reiider a seller liable for breach of warranty. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Action at law by the Eastern Machine Screw Corporation against 
Abraham Pdoch and others. Judgment for plaintiflf, and défendants 
bring error. Affirmed. 

ffisàFor otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Olgeets & Indexe» 
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T. S. Dunlap, of Cleveland, Ohio (Cornélius Maloney and T. S. 
Dunlap, both ot Cleveland, Ohio, on the brief), for plaintifts in error. 

Philip R. White, of Cleveland, Ohio (Garfield, MacGreçor & Bald- 
win, John MacGregor, Jr., and Philip R. White, ail of Cleveland, Ohio, 
on the brief), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit J'udge. In July, 1919, Bloch et al. purchased, 
and the Eastern Machine Screw Corporation sold, -SO.OOO automobile 
parts called stationary cônes, for manufacture and delivery by the ven- 
dor in Connecticut to the vendees in Cleveland. Deliyéry was made in 
installments during July and August, covering the greater part of the 
sale (43,000), and delivery of the remainder was during September. 
This suit was brought in the court below for the purchase price. The 
défense was that there was a breach of implied warranty as to quality, 
whereby the vendees should be excused from paymènt for the defective 
articles and should recover damages in addition. The main questions 
involved are controUed by the Uniform Sales Act as existing in Ohio, 
which State both parties accept as the place of the contract, and the 
particularly applicable provision is found in section 8429 of the Ohio 
General Code, which say s : 

"If, after acceptance of the goods, the buyer faits to give notice to the 
seller of the breach of any promise or warranty within a reasonable time after 
the buyer Ijnows, or ought to know of such breach, the seller shall not be liable 
therefor." 

The goods were accepted at the times of delivery, and the vendees 
proceeded with the use of them by assembling them with other parts. 
On August 7, 1919, the vendees wrote a letter of criticism, which the 
court evidently held did not constitute the notice which this section 
requires. In January, 1920, and five months after the 80 per cent, of 
the cônes had been shipped, a letter of complaint was written. The 
trial court, in effect, held that this was not within the reasonable time 
which the statute requires, and therefore was not effective. Neither 
of thèse two rulings was preserved for review in such a manner that it 
is open for our considération. 

[1] One of the vendees testified that on September 9 he wrote a 
letter of complaint, sufficiently definite to constitute the required notice. 
The vendor denîed the receipt of this letter. The court charged that, 
unless this letter was received, the défense and counterclaim failed, 
and the letter, therefore, became the controlling élément in the case. 
Complaint is duly made of the charge which guided the jury in decid- 
ing whéther the letter had been received. A request was made for in- 
struction that, if a letter is mailed, the presumption arises that it is 
received. The court ch^irged • 

"If there is proof tending to show that a letter has actually been placed in 
the mails for transmission, the course of business thus transacted by the 
post office furnishes such an inferenee of fact this particular letter followed 
the usual course, that on the basis thereof, upon that showing being made, 
the court permits the letter to be received in évidence, and, nothing else 
appearing, an inferenee of fact might naturally be indulged, and would be 
indulged by any one, that it reached its destination. In the face of the 
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denlâl by thé peràoïj to Whom It was addressed that It was recelved, It be- 
coiue.s, then, geutlemen of tlie jury, a disputed question of fact, for yoU to 
vi'eigh atid scttle and détermine, just as any otber question of fact is to be 
deteiniiiied by you. It Is a matter that dépends upon the welght of the 
testlmony, credjbility of the wltnesses, and, In the last analysis hère, the 
burden hère is, of course, upon the défendant to prove It" 

We find no error in this instruction, and we think it is a correct state- 
nient of the rule. Proof of mailing a letter may, and usually does, raise 
a so-called presumption that it was received ; but this is a discutable in- 
ference of fact, and the burden of proof is not thereby shifted to the 
addressee ; it remains upon the one who must prove the notice efïected 
by the letter. Schutz v. Jordan, 141 U. S. 213, 220, 11 Sup. Ct. 906, 
35 L. Ed. 705; Huntley v. Whittier, 105 Mass. 391, 7 Am. Rep. 536; 
Ginn V. Dolon, 81 Ohio St. 121, 127, 90 N. E. 141, 135 Am. St. Rep. 
761, 18 Ann. Cas. 204; Chamberlayne's Modem Law of Evidence, § 
1057, note 5, vol. 2, p. 1260. 

[2] Error is also alleged because plaintiflf was permitted to provè 
that, upon application to the man at the time in charge of défendants' 
office and request for payment, he promised prompt remittance, making 
no claim of défense. It is said that his authority did not appear, except 
from his own act. The court was right in leaving to the jury the effect 
of this conduct. It was to be taken in connection with long-^continued 
conduct of the same color by the défendants themselves, and it at least 
tended to show that the cônes were not defective in such a degree that 
the trouble had become notorious about their plant, as would hâve 
been natural enough, if the defects weire so extrême as was later 
claiméd. -^ ■■ 

[3] Plaintiffs in error also daim that the defective character of the 
cônes appeared by the undisputed évidence. Not only was there no 
request for an instructed verdict on this ground, but the fact would be 
immaterial, lacking the reasonably prompt notice to the other party 
requ'red by Ohio General Code, § 8429 

The judgment îs afïirmed. 



HAND & JOHNSON TUG LINE v. CANADA S. S. LINES, tlmlted. 

(Circuit Court of Appeals, Sixtïi Circuit, May 12, 1922.) 

No. 3630. 

I. Towage ©=1 1(7)— Tiig has sole responsibillty for movement. In absence of 
contrary agreement. 

A tug eiigased in moving a steamshlp, wbich Is without stéam and 
unable to partlcipate in the movement, bas tbe sole responsibillty for 
directing the movement, and is Hable for collision with doclc and in- 
Jiiry to tbe steamsliip, in tbe absence of an agreement that tlie steamer 
should watcb, and give the tug warning and' information. 

2. Evidence €==>7I— Proof of mailing properly addressed. letter raises presutnp- 
tion of delivary. 

Proof that a letter, properly addressed and stamped and bearing the 
sender's return adUress, ,was deposited in. the same mail as two other 
letters adressed to other offices of the llbelant, and that the other two 

'^=sFor other cases see same toplc & KET-NUMBER in^ ail Key-Numberéa Dlgésts & Indexes 
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lettera were recelTed, ralses a presnmirtlon, whicb, boweirer, la rebnttaMe^ 
tbat the flrst letter was recelved. 
3.. EvtfleaM «=?89— -EvUenca hald nat to rabnt. presumptlen lettar wa» raoaived. 

Where a l«tter containing tlie tariffs of a towlng comimny was prop- 
erly malled to the accounting department of a steamship company, évi- 
dence that the letter was not received In the operating department of 
the steamship company, at which it would hâve been received, In the ab- 
sence of such direction, and was never seen by any of the executive offl- 
cers of the company, wlthout proof It was not recelved in the accounting 
department, or search niade there for it, and that, the steamship com- 
pany pald blUs rendered In accordance wlth the tariff, held not to rebut 
the presumption the letter was duly recelved, 
4. Appeal and error igc^ 1022(1)— Concurrent findings of master and court oannot 
prevail on issue not dépendent on credibility. 

The respect due to the concurrent findings of the master and trial 
court cannot prevail over what the appellate court thinks Is the reason- 
ably dear and falrly necessary inference from the proofs on an issue not 
dependlhg at ail on the credibility of the witnesses, who were personally 
seen. 
(S. Corporations <S=>428(I)— Cannot avold responslbility by showlng wrltten notice 
by mail went to wrong department. 

A corporation cannot avold responslbility by showlng that, when a 
wrltten notice by mail was recelved in its gênerai office, it was sent to 
the wrong department. 
4. Towage igssS-'Express assent to tariffs Is unnecessary to make them part of 
the contract. 

Where a towlng company had malled to a steamship company a copy of 
Its regular tariffs, the towlng company cah assume that a request for 
towage was made pursuant toi that offer and on the conditions thereon 
stated, 80 that no express assent was necessary to blnd the steamship 
company to such conditions. ■ ■ 

7. Towage ^=93— Provision of contract llmitlng liability for demurrag» held 
valid. 

The provision iû a contract for towage limiting the liability of the tow- 
lng company for demurrage in case of delay to a vessel due to the tug"» 
fault to $100 per day, unless an increased rate has beeu paid for Increased 
demurrage, is valid. ; 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Libel in admiralty by the Canada Steamship Lines, Limited, against 
the Hand & Johnson Tug Line. Decree for libelant, and respondent 
appeals. Decree vacated, and case remanded for the entry of a modi- 
fied decree. 

Thomas H. Garry, of Cleveland, Ohio (Kelley & Cottrell and Gould- 
er, White & Garry, ail of Cleveland, Ohio, on the brief), for appellant. 

Théodore C. Robinson, of Cleveland, Ohio (Holding, Masten, Dun- 
can & Leckie, of Cleveland, Ohio, on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. In April, 1918, the appellant's tug Buf- 
falo undertook to shift the appellee's steamer Cadillac from one dock 
to another in the harbor at Erie. The Cadillac was without steam and 
could not actively participate.* In the final stage of the transfer the 
steamer was being pushed stemwards and angling toward the dock, 

^sFor othCT cases aae same topic & KET-NXTMBER In ail Key-Numbered Dlgests & ludezM 
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which was on the steamer's port, and the tug and the steamer were 
lashed port bow to port boW. Gwing to the position of the boats and 
the length of the steamer, the tug's captain, in his pilot house back some 
distance from his bow, could not see the dock at the point of approach, 
although it could constantly hâve been seen'by the tug's lookout, if 
there had been one at the extrême f orward point. The steamer was 
driven into collision with the dock, causing damage to the steamer, on 
account of which it libeled the tug. The District Court held the tug 
at fault. Upon the accounting for damages, it appeared that the steam- 
er was long delayed in dry dock during repairs, and that its current 
earnings during that period would hâve been about $300 per day. 
The rate tarifï of the tug company provided that its liability for such 
a demurrage should not exceed $100 per day. The trial court held 
that the limitation was ineflfective, and gave judgment for the full de- 
murrage. 

[1] The matter of fault turns upon a question of fact: Was there 
an agreement between the tug and the steamer that the steamer should 
watch the approach to the dock, and give the tug warning and informa- 
tion as the boats came in? Such an agreement will exonerate the tug 
(The Harvey D. Goulder fD. Cl 211 Fed. 683 ; Gilchrist Co. v. Great 
Lakes Co. [D. Cl 237 Fed. 432); but, lacking such agreement, the 
steamer has no right to participate in directing the movement, and the 
sole responsibility rests upon ■ the tug. The cases to this effect are 
cited and reviewed in The Teaser (C C. A. 3) 246 Fed. 219, 158 C C. A. 
379. Upon a reviéw of the évidence, and even without giving control- 
ling efïect to the findings below, the existence of such agreement is 
not established in that satisfactory way necessary to avoid an other- 
wise clear légal liability. Upon the subject of fault we affirm the de- 
cree below. 

The appellant is one of the subsidiaries of the Great Lakes Towing 
Company. That company annually publishes a schedule of tariff rates 
and charges for ail customary services offered by it in any of the ports 
which it serves. Publication and posting of such tariffs, and strict ad- 
hérence thereto, without any discrimination as between boats or owners 
served, were ordered by the United States District Court for the North- 
ern District of Ohio in 1913 upon the hearing of the suit brought by 
the United States to enjoin the furtlcr maintenance and opération of 
the company in violation of ' the Anti-Trust Act (Comp. St. § 8820 et 
seq.). United States v. Great Lakes Towing Co. (D. C.) 208 Fed. 733, 
and 217 Fed. 656, 661. Such publication and conduct were prescribed 
as conditions on which the company might continue to do business. The 
practice has ever since been followed in ail the ports of the United 
States on the Great Lakes, including Erie, and there has never been 
any complaint, as the decree provided there mis:ht be, if its provisions 
were not strictly observed. During this period the appellee has operat- 
ed a large number of boats, constantly calling for the towing services 
of the Great Lakes Towing Company, at many, if not ail, of thèse ports. 
While the Great Lakes Towing Company is not a common carrier sub- 
ject to the Interstate Commerce Act (Comp. St. § 8563 et seq.), it was 
by this decree, ànd as to the ports where it might from time to time 
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operate, put substantially upon that basis. The United States, acting 
through its laws and its courts, had directed that the towjng service hère 
rendered should not :be given, except pursuant to a regular and com- 
mon tariff. . -. l 

It is forcefully said that the decree muSt be deemed to hâve been 
of gênerai notoriety ; that the public should be heW to the sarae basis 
in its dealings with the Towring Company, so far as this f eature is cort- 
cerned, as in its dealings with the railroads ; and that it must be pre- 
sUMed that ail persons asking towing services knew that the rates and 
conditions were regulated by public and invariable tarifïs. Further, it 
is concedéd that the appellees kneW this gênerai practice, and in one 
of more former years had" received at its gênerai office in Montréal the 
pubiished pamphlet containing the rates (though not the particular con- 
dition now involved). For the appellant to hâve m^de any to>ying con- 
tract with appellee, except upon the same terms offered to ail by the 
regular tariiï conditions; would hâve been a contempt of court. 

Giving due effect to the decree — which to this extent has the force 
of law— requiring common tari-ffs artd to the unquestionably gênerai 
notorietv of their existence and controlling effect, and to the confessed 
knôwledge of appellee on the général subject, we greatly doubt whether 
appellant was bound to establish that the copies of this year's tariff 
weré actually received by appellee at Montréal ; but we do not rest the 
décision uport'this impression, because we think the évidence of such 
aCtu-'lreceipt is fairly s'àtisfactory. 

[2] It appears without dispute that a copy of this tariff pamphlet 
and a Copy of a circular letter calling spécial attention to the very pro- 
vision now in question' were separately duly addressed aiid mailed f rom 
the Tdwins: Company 's gênerai office at Cleveland to the appellee at 
its gênerai office in Montréal. Thèse envelopes were especially mtirked 
for the "Accdunting Department." At the same time two simtlar in- 
closures were iri the same way mailed to the appellee at its office in To- 
ronto. Ail of thèse énvelbpes carried the common return address card. 
Those which were sent to Toronto were admittedly received by appel- 
lee; but it is saiid that the authority of the Toronto agents was insuffi- 
cient to cover the subiect-matter. Under thèse : circumstances an in- 
ference of fact arises that the coriimunications were actually' delivered 
to the addressee at Montréal. 

[3] True, this is a disputable presumotion; but the évidence in this 
case does not overcome it. It appears from appellee's proofs that its 
gênerai office in Montréal has a lar?e number of employés and is 
divided into dfepartments, and that incoming mail was then customarily 
received bv à mail clerk who opened the envelopes and distributed the 
letters to the proper department. Its managers say that this pamphlet, 
if received, should hâve been distributed to thé operating department, 
that being the proper onè ; but the mail clerk says that, if the envelopes 
were marked for the accounting department, hé would hâve sent them 
there without undertaking to correct the distribution. Each.one ofthe 
executive officers and acting officers says that he never saW this tariff, 
but each one also says that he would not naturally hâve seen it if it 
was received. The head of the operating department did not see it. 
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or know of it; but he did not know of other tariffs in former years 
that concededly, were received. In 1920 he "had a search made," 
apparently in his department, and did not find this pamphlet or circu- 
lar. There was no proof from the accounting department — to which 
the évidence brings thèse papers — either that they could not be found 
in the files or that the department head was ignorant of them. Upon 
the whole record, the strong probability is either that thèse papers 
reached and remained with the accounting department, or that they 
were filed away by some clerk in some more or less appropriate place 
in 1918, and by 1920 had been lost or misplaced or destroyed as old 
paper, or that they were not preserved at ail. Thèse alternative proba- 
bilities strongly overbalance the contingency that they were never de- 
livered, when we also remember that they were never returned to the 
sender, and that two others sent by the same mails reached their des- 
tination. 

Some of the leading cases discussing this question are cited in our 
opinion in Bloch v. Eastern Machine Screw Corporation, 281 Fed. 777 , 
filed May 2, 1922. To them may be added the note in 49 L. R. A. (N. 
S.) 458. The Bloch Case well illustrâtes the varying rules of inference. 
The sole man to whom the letter would hâve come denied its receipt. 
He could hardly hâve forgotten it, and his immédiate conduct was in- 
dicative of its nonreceipt. The bare inference of delivery arîsing from 
mailing was not strengthened by any corroborating circumstances. It 
was thought that the delivery was not established. In the présent case 
the responsibility for knowing of the receipt and acting upon it was 
scattered to the point of vagueness. There is no proof of non delivery 
from those subordinates most likely to hâve received it. There was 
strong corroboration. Appellee's immédiate conduct in approving tow- 
ing bills was consistent with its receipt. The burden is sufficiently met. 

[4] The respect due to the concurrent findings of the master and 
the trial court cannot prevail over what we think the reasonablv clear 
and fairly necessary inference from the proofs on an issue not depend- 
ing at ail upon the credibiHty of witnesses who were personally seen. 

[5] It is not necessary to show that the tariff actually reached some 
orticer of appellee who was authorized to contract on this subject. Re- 
sponsibility cannot be avoided by showing that a written notice deliver- 
ed by mail to a corporation's gênerai office goes to the wrong depart- 
ment and stops there. The duty of the receiving department to com- 
municate the notice seems obvious. 

[6] Nor is any express assent by the appellee necessary to make a 
binding contract. If the tarifï had been received, appellant had a right 
to assume that a request for towing was pursuant to the ofifer which 
had been madè, and hence upon ail conditions stated, and appellee may 
not deny that the conditions attached. To do so would be to rnislead 
appellant. '■ 

[7] This brings us to the validity and efifect of the restrictive pro- 
vision. It is as follows: 

"The rates for towing named herein are madé tipon the express condition 
that no claim for delay of any vessel served (wtoether due to i'epalrs''()f dam- 
,age or other causes) for which the Towing Company may be legally Ilablç, 
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shall in any casé exceed one hundred dollars ($100) pér calendar day of sucU 
delay. 

"Upoji written notice from the owner, agent or master of any vessel, given 
befbre the towage service begins to the gênerai office of the company at Cleve- 
landj the above-mentioned limit of liability upon demurrage-claims may be in- 
creased, in which event the regular tariff rates will be inareased 5 per cent. 
,of isuch rates for every one hundred dollars of increase in the lipiit of the 
ïowing Company's liability for démarrage specifled in such notice, but in no 
event shall such liability exceed the actual légal liability of the Towing Com- 
pany for such demurrage. Nothing herein contained shall beconstrued to de- 
prive the Towing Company of any légal défense it may baye, vvhetber by 
limitation of its liability under the fédéral statutes op. otherwise." 

This provision is substantially analogous to that customarily found 
in raiiroad tariffs, by which the rate is based upon the valuation, and 
which spécifiés, in effect, that, if the. carriage is given at the regular 
rates, the carrier's liability will be limited to a specified amount, but 

that, if the shipper does not wish to be.so limited, he may pay a higher 
rate, and .secure a correspondingly higher liability. In one éase the 
value ôf the goods carried, and in the other case the value of the use 
of the boat, both fixes the rate and measures the liability. Such provi- 
sions in the raiiroad tariffs are more open to objection on grounds of 
public pblicy than this one is in this towing contract, because common 
carriers by rail come much nearer to the position of insurers than does 
a tug giving towing services (see Tèn Eyck v. Director General [C. C. 
A. 2] 267 Êed. 974); yet the validity of thèse rail tariff provisions is 
well established (Moore v. Duncari fC. C. A. 6] 237 Fed. 780, and cas- 
es cited on page 781, 150 C. C. A. 534). ,. 

Hence we concl'uidè that the' demurrage liability shotild be limited 
to $100 per day. The decree enteréd below will therefore be vacated, 
and the case remanded, for the entry of a decree modified in accordance 
with this opinion. The appellant will recover the costs of this court. 



SEVERN V. PHILADELPHIA & R. RY. CO. 

(Circuit Court of Appeals, Third Circuit. June 28, 1922.) 

No: 2853. 

1. Appeal and error <&=3843 (2)— Question of assumption of risk not reaclted, 

wtiere ^ismlssal is at end of plaintiff's case. 

Assumption of risk being a défense to be proved by défendant, the 
question thereof is not rcached, where the servant's action is dismissed 
'at the: end of bis proof for not making out a prima faeie case. 

2. IVIasiter and servant <S=>26S (3)— Servant held not to liave sustained burden of 

showing act causing injury by car. 

Plaintiff, whose duty in a switchyard was to go to the track onto vfhich 
a car was, next to be switched, according to signal, to be observed by him, 
Of the condilctor to a switchman, whose duty it was to throw the switch 
to the proper track, by showing merely that, after switching of a car 
onto track, 2, the next signal was for switching to track 6, and that 
while proeeeding there he was struck by a car sw-itched onto an Inter- 
vening track, does not sustain his burden of provlng affirmatively that 
, : his injury. was occasioned by négligence of the company ; he not showing 
wbat act of it, if any, c.^used the injury. 

Ê=9For other casèa see same topit; &' KEY-NUMBER in ù.11 Key-Numbered Digeste & Indexés 
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In Error to the District Court of the United States for the District 
of New Jersey ; Charles F. Lynch, Judge. 

Action by Millerd C. Severn against the Philadelphie & Reading 
Railway Company. Judgment of nonsuit, and plaintilï brings error. 
Aiîfirmed. 

Joseph A. Shay, of New York City, for plaintiff in error. 
• Edward L. Katzenbach and Katzenbâch & Hiint, ail of Trenton, N. 
J., for défendant in error. , 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOELEY, Circuit Judge. This is an action against a, railroad 
Company to recover for personal, injuries sustained by an employé 
while both were engaged in ihterstàte commerce. (Employers' Lia- 
bility Act, 35 Stat. 65 ; Comp. St. §§ 8657-8665.) The District Court 
entered judgment of nonsuit. The case is hère on the plaintifï's writ 
of error. 

The Belmont yards of the défendant company at Philadelphia are 
used for making Up freight trains. They contain a ladder-track from 
which other tracks branch oflf to the right, being numbered consecutive- 
ly from one to eight. It was the practice, when a train with cars to be 
distributed came to the yards, to place it on track 1. Certain cars werp 
then eut out of the train, pulled back on the ladder-track, moved for- 
ward, kicked on one of the branch tracks and coupled with other cars 
àlready there, having the same gênerai destination. This work was 
donc by a switching engine and a switching crew consisting of an en- 
gineer, fireman, conductor and three brakemen. The actors in this 
accident were the conductor and two brakemen. 

The method of distributing cars was this: Upon a signal from the 
conductor to one brakeman, indicating on which branch track a move- 
ment was to be made, this brakeman — called the switchman — would 
throw thé switch from the ladder-track to the proper branch track. 
The, other brakeman was the plaintiff below. Observing the signal by 
the conductor to the switchman, he was required to go to the track in- 
dicated, await the cars, and when they came to rest, open the knuckle 
of the coupler of the last car so that it might couple by impact with 
the next draft coming on the same track. 

The signal was of a proposed car movement; it was hot a warning 
of danger. 

The last completed movement before the accident was on track 2. 
The plaintifif, having opened a knuckle of a coupler, observed the 
conductor, who was standing on track 1, about one hundred feet away, 
signal the switchman that the next eut was to go on track 6. There- 
upon, the plaintiff, proceeding toward track 6, walked between cars 
on tracks 2 and 3, passed through an opening between the ends of cars 
on track 3 and continued to walk a short distance between tracks 3 
and 4. He turned and looked for the cars on the ladder-track, but did 
not see them. Continuing to walk, he looked again, and again he did 
not see them. He walked a little f arther and was turning to cross track 
4 and also to look for the cars on the ladder-track when thè forward 
281 F.— 50 
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car of thè draf t, having corne on track 4, struck him and inflicted the 
injuries of which he complains. 

At the time of his injury the plaintifE's view of the conductor — if 
the conductor had not changed his position af ter signaUing the switch- 
man — was obstructed. His view down track 4 to the ladder-track was 
unobstructed. The accident happened in the early morning but after 
day break and after signaUing by Hghts had been discontinued. 

The plaintif? was experienced in his work and familiar with the yard. 
In the switching movements hë was required to pass over the tracks 
continually. 

[ 1 ] The. trial court was of opinion that the plaintiflf had f ailed to 
make out a prima facie case of négligence and that, in view of Connel- 
ley V. Pennsylvania R. Co., 228 Fed. 322, 142 C. C. A. 614, the plain^ 
tifï's injury was the resuit of a risk which he had assumed when en- 
tering his employment, and accordingly entered judgment of nonsuit. 

[2J We shall lay aside the question of assumption of risk intimated 
by the learned trial judge and raised by the plaintifï on one of the as- 
signments of error f or the reason that — being a défense provable by the 
defendant-^-'it was not reached before the case was disposed of by 
nonsuit. Kanawha Railway v. Kerse, 239 U. S. 576, 581, 36 Sup. Ct. 
174, 60 L,. Ed. 448. The sole question therefore is whether there was 
sufficient évidence of the defendant's negHgence to submit to the jury. 
Of the many allégations of négligence in the complaint the only one 
which the plaintiff attemoted to support by évidence or argument is the 
one charging the défendant with f ailure, to notify the plaintifï of the 
mpvement which occurred on track 4. If f ailure to give such notice 
amounted to négligence, it can be so only because the défendant owed 
the plaintiff the duty of notifying him, and because the défendant left 
that duty undischarged and unfulfilled. Sweeny v. Railroad Co., 10 
Allen (Mass.) 368, 87 Am. Dec. 644. Whether the défendant owed 
the plaintifï such a duty is to be determined by what a reasonable and 
prudent person would ordinarilv hâve donc under the circumstances. 
Railroad Co. v. Jones, 95 U. S. 439, 441, 24 L. Ed. 506. Our difificulty 
in applying this rule to the instant case is the dearth of évidence show- 
ing just what the circumstances were, or, in other words, the lack of 
évidence showing the cause of the accident except as it was aflfected 
by the plaintiflf's f ailure to exercise for his own protection a care com- 
mensurate with the great risks of his employment. 

The position of the plaintifï, however, is that the case should hâve 
been submitted and the jury allowed to draw the inference — 

"either that the switchnian disregarded or misunderstood the signal and 
switehed the cars down track 4 instead of track 6 ; or he left the switch 
for No. 4 track open; or that the conductor after giving a signal for track 
«i change^ his orders and signalled to the switchman that the eut was to go 
down track 4; and that the change was made without notifying the plain- 
tiff." 

The contention of the plaintifï that the, évidence will sustain any orie 
of thèse four whoUy difïerent inferences of négligence rather per- 
suades us that the plaintifï has not su^t^ined the burden of proving by 
affirmative évidence what négligence of the défendant, if any, occa- 
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sioned his injury. The fact of injury, of course, is not évidence of 
négligence; nor is the possibility that the injufy might hâve pccurred 
in one oï four ways proof that it did occur in one of. those ways; nor 
is it proof that it did not occur in some other way. Upon the hypoth- 
esis that the conductor changed his order without notifying the plain- 
tiff thereof, the plaintiff has built his argument with référence to the 
duty of warning which he claims the défendant owed him, or, stated 
in his own Words: 

"It is the contention of the plaintiff that If the orders were changed the 
conductor was bound to notify the plaintiff of the. change. If the conduc- 
tor thought it neeessary to counterm^nd hia original orders, the change 
should hâve been communicated to the plaintiff or some notice ahould hâve 
been given him." 

The trouble with this argument is, there is nothing in the testimony 
which shows that the conductor did change his orders. So also there 
is nothing which suggests that the switchman either misunderstood or 
disregarded the original order; or had left open the switch for track 
4; or, perchance, that the switch itself was defective and opened when 
it should hâve remained closed ; or any other reason why the draft of 
cars went on track 4 instead of on track 6. 

We are of opinion that the plaintiff, in f ailing to show what act 
of the défendant, if any, caused his injury, has not sustained the bur- 
den which the law imposes upon him of proving affirmatively that his 
injury was occasioned by the négligence of the défendant. 

The cases uppn which the plaintiff relies, — Norfolk & Western Ry. 
Go. v. Earnest;229 U. S. 114, 33 Sup. Ct. 654. 57 L. Ed. 1096, Ann. 
Cas. 1914C, 172; Scarlett v. D., L. & W. R. Co., 222 N. Y. 155, 118 
N. E. 513; Lehigh Valley R..Co. v. Scanlon, 259 Féd. 137, 170 C. C. 
A. 205, — being clearly distinguishable from the case at bar, do not 
overturn this fundamental rule of law. 

The judgment below is affirmed. 



GUFFEY-GILLESPIE OIL CO. v. WRIGHT. 

(Circuit Court of Appeals, Elghth Circuit. June 15, 1922.) 
No. 5947. 

1. Contracts <S=>I05— Where act prohibited Is not malutti In se, contract vio- 

lating statute not illégal, uniess statutory purpose so requires. 

When a crlminal stntute imposes spécifie penalties for its violation, 
where the act is not malum in se, and the pnrpose of the stntute can be ac- 
complished without declaring contracts in violation thereof illégal, the In- 
ference is that it vi^as not the intention of the lawmakers to render suçh 
contract illégal, and unenforceable. 

2. Champerty and maintenance <@=»7(3)— Champerty Act of Oklahonia held not 

applicable to fssignment of oil and gas lease. 

The Champerty Act of Oklahoma, making one who takes any eonvey- 
ance of any lands or tenements, or of any Intetest or estate thereln, 
from any person noti-belng In possession thereof, while sueh lands or tene- 
ments are tlie ^ubject of controversy, by suit in any court, knowing the 

<g=»For other cases see«ame topio &'KBY-NUMBER in ail Key-Numbéred Dlgests & Inde.;:es. 
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peijdèncy of such suiti and tbat thé grântor was not In pppseâsion of sucli 
lands or tenenjents, is giUHy o£ a misdemeanor, fteZd not applicable to au 
assignment of an oii and gas lease grànting lesseè an exclusive licénse, 
on prescribëd ternis ànd conditions, to go on the prescribed premises and 
explore for oil or gas. 

Appeal from the District Court of the United States for the Western 
Districtof.Oklahoma; John H. Gotteral, Judge. :! 

Action by the Guflfey-Gillespie Oil Company, a corporation, agàinst 
Frank Wright. From an order dismissing the supplemeqtal bill, plain- 
tiiï appeals. Reversed. , 

W. A. Sipe, of Tulsa,' 0kl., and C. B. Ames, of Oklahoma City, 0kl. 
(Ames, Chambers, Lowe & Richardsoti, of Oklahoma City, 0kl., of 
counsel), for appellant. 

P. W. Crèss, of Perry, Okl., for appellee. 

Before LEWIS, Circuit Judge, and TRIEBER and POLLOCK, 
District Judges. 

POLLOCK, District Judge. The question presented for décision on 
this appeal arises in this manner : Appellee, défendant below, as own- 
er in fee of some 240 acres of land in Noble county,.Okl., in the year 
1915 made and deliverèd to one E^ N. Gillespie an oil and gas lease 
thereon, in the usual form. Thereafter, and within the period of one 
year from its making, de.fendant, the lessor, Wright, contending the 
lease was void, brought s'uit to obtain a decree of cancellation. This 
suit was dismissed. Thereupon the lessee, Gillespie, desiring to enter 
upon the land for the purpose ôf exploring for oil and gas, in accord- 
ance with the terms of the lease, was resisted by the lessor to such an 
extent he was compelled to and did institute a suit to enjoin such ob- 
structibn of the exercise of his rights under the lease. After a decree 
in said suit for complainant th^erèin, the lessee, whiçh on appeal was 
affirmed by this court (261 Fed. 46, 171 C. C. A. 642), thereupon, the 
lessee again desiring to résume exploration on the leased premises in 
accordance with the terms of the lease, and being again resisted in 
such endeavor by the lessor, Wright, on the ground the term of the 
lease had expired and its covenants had been broken by the lessee by 
the failu^e to pay the reniais reserved therein, this présent suit was in- 
stituted by Gillespie for the purpose of obtaining a decree continuing 
the exploration period of the lease in force on the ground of wrongful 
obltructive tactics employed by the lessor, Wright, through which the 
work of , exploration required to hâve been done under the terms of the 
lease was prevented. 

After issue joined, by way of supplemental answer, défendant, 
Wright, brought forward his plea that the complainant therein, Gilles- 
pie, was not the party in interest, but, on the contra ry, by written as- 
signment bf said oil and gas lease, dated March 22, 1921, complainant 
had transferred ail his interest to appellant herein, Guffey-Gillespie 
Oil Company, a corporation of the state of Delaware. Thereupon, by 
leave of court, appellarït was duly substituted as complainant in said 
suit. The suit coming on for trial, after the proofs of the complainant 
had been submitted, défendant, Wright, moved the court to dismiss 
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the stiit. Thjs motion w^ç^basp^on-thrçe separate grounds. The court 
denied the jnotJon as to ail .savcone ground, which challenged the valid- 
ity of the transfer ,of the intfLTÇSt of the lessee, Gillespie, under the oil 
and gas lease in question, during the pendency of litigation, to appel- 
lant hetein, }>y reason of th,e,tei:;ms and provisions of the Champerty 
Act of Oklahoma (Rev. L^ws 191,Ô,;§ 2259), which act reads as foUows: 

"Any peçson who takes à'ny conveyaiice of any lands or tenements, or bf 
any'interest or eStÀte therein, trùià any person not being in the possession 
thereof, while such. lands or tenements are the subject of eontroversy, by suit 
in any court, knowing the pendency of sjich suit, and that the grantor was not 
in possession of such làndg ôr tenements, is,guilty of a misUemeanor." 

On this ground the motion was sustained, and the supplemental bill 
of appellant was disjnissed. . . 

What may be the précise and accurate word or phrase employed to 
designate or dçscribe the true and inhérent nature of the interest or 
right which passed by virtue of the writing made f rom Wright to Gil- 
lespie, called an oil and gas lease, under the many décisions involving 
such instruments, it is not jiecessary hère to state. The Suprême Court 
of Oklahoma, in Rich v. Doneghey, 177 Pac. 86, 3 A. L. R. 352, and 
Northwestern Oil & Gas Co. v. Branine, 175 Pac. 533, 3 A. L. R. 344, 
held the right or interest passing under such an instrument, is an inter- 
est in the land itself . However this may be, this eontroversy must be 
determined under its peculiar facts and the principles of the iaw ap- 
plicable to such facts alone. The statute above quoted was not enacted 
by the lawmaking power of the state of Oklahoma for the purpose of 
establishing any rule of property in that state. On the contrary, the 
act is a criminal statute, intènded to operate, not on the conveyance itself, 
but upon the person or per-sons doing the prohibited act. The prohibit- 
ed act consists in the taking of a conveyance of lands or tenements, or 
any interest or estate therein, from one not in possession, during the 
pendency of litigation thereover, when the taker of the conveyance 
knows of the litigation and the fact the maker thereof is out of posses- 
sion. The act does not in terms déclare the conveyance so made void ; 
hence, if any such conveyance so made is declared void, it must be by 
reason of the fact it is prohibited by this criminal statute. After the 
décision from the Suprême Court above cited had been announced, the 
Criminal Court of Appeals for the state of Oklahoma, charged by Iaw 
with the duty of tonstruing and enf orcing the criminal laws of the state, 
in the case of State v. Welch, 16 0kl. Cr. 485, 184 Pac. 786, held an oil 
and gas lease, such as is hère in dispute, is not a conveyance of such 
nature of land or an interest therein as is within the intent of the act. 
And such was the view of this court as expressed by Judge Carland in 
Etchen v. Cheney, 235 Fed. 104, 148 C. C. A. 598. 

[f] The rule seems well established by décisions of our national 
courts : 

"When a [criminal] statute imposes spécifie penalties for its violation, 
where the act is not inaUira in se, and the purpose of the statute can be accom- 
plished without deelaring contracts in violation thereof illégal, the inference 
is that it was not the intention of the lawmakers to render such contracts il- 
légal and unenforceable." 
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In Re T. H. Bunch Ço. (D. C.)180 Fed. 519, 527, tlie authorities to 
sUstairi' this rulé' of law are collécted: ■ Sêé; àfso, 'MûCiiHèugh v. Smith, 
243 Fed. 823, 832, 156 C: C. A. 335,* 344; lu re" Johnson (D. C.) 224 
Fed. 180, 185, 186 ; 13 C. J. 412. ' :■ ' •■.! ir 

[î] Fromthe very nâM¥e of the right 'or privilejgfe' -gfâhted by such 
an instrument of writing as the oil'îahd ^as léase hérè in dispute, which 
in its object and end is merely th,e. gi;anting of an exclusive, licensç on 
prèscribed terms and conditions .to go upon the desçribed premises 
and under it explore for oil or gas, is not in its nature such a convey- 
aiicè of the land itself, or of such a definite or intèrtal portion, interest, 
or estate'in land, as is intended to be iritérdiètéd'by thé chaniperty stat- 
ut? in questjpn. Notonly so, but at the.time the transfer of interest 
màde in thîs case the lesseè was being'képt.outof'such possession as 
the; lea.se provided by the wrpngful apts and contentions of the lessor' 
In any ey.ènt, the taking of the assig^métit invplved'in this suit by ap- 
pellant was not in violation of the Champ'erty Act above quoted, which 
is criminâl in its nature, as çonstrued by the highest judici'al tribunal 
of the State charged with such construction. 

Hence appellant was guilty of lio wrong under the law as it'Stood in- 
terpreted by the Criminâl Court of Àppeals of the stàte, ând, as the 
receipt of the assignment cpnstituted no wrong, it should be foUowed 
by no punishrrient or forfeiture. 

Theorder dismissing the supplemental bilî is accordingly reversed. 



SCHMIDT V. RYON. 
In re GILES IWFG. CO. 

(Circuit Court of Appeala,: Third Circuit.^ June 23,, 1922.) 

No.'2843: ■ . 

Bankruptcy <S=»257— Bankruptcy court may seH interest' of bankrupt In proporty, 
teaving question of title to lie iitigated between purciiaser.and adverse ciaim- 
ant. 

Wherç a bankruptcy court find^ asséts In its hands \viiich are clàimed 
by a third party, it has the rigïit, withont dlsposing" df tHe question of 
title, to sell the banlîrupt's interest therein, leaTing the purcbaser of 
such interest and the adverse claimant to contest their rights elfsewherfr. 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer; Judçe/ 

In the matter of the Gilës Manuf&cturing Company, bankrupt; W. 
W. .Ryon, trustée. From an order of the' District Court, Arthur G. 
Schmidtappeals. Appeal dismissed. 

Harry S. Knight, of Sunbury, Pa., and Calvin F. Smith, of Easton, 
Pa;, for appellant. ■; ; 

C. G.' L,àrk, of Shàmokin, Pa., for appellee. - 

Before BUFFINGTON, WOQLLEY, and DAVIS, Circuit Judges. 

^z::>For otlier cases see same toplc & KEY-NUMBER In ail Key-Numljered Digeste & Indexe? 
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BUFFINGTON, Circuit Judge. This case concerns 15 knitting 
machines, which, on the bankruptcy of the Giles Manuf acturing Com- 
pany, came into the possession of that company's trustée. The title 
to such machines is claimed by Arthur G. Schmidt, who hag brought 
this appeal from an order of the court below which dismissed Schmidt's 
pétition to reclaim them. Référence to the record will show the rea- 
,sons which led the .court below to take the step it did in order to dis- 
entangle the complications that arose in relation to thèse machines. 

Finding thèse machines in possession, of the bankrupt, and being 
advised of the. claim of Schmidt that they were his, the trustée in 
bankruptcy on February 8; 1921, petitioned the référée for leave to 
sell the Personal property pf; the bankrupt, and included in such péti- 
tion a prayer tp sell the right, tifle, and interest of the Giles Manuf ac- 
turing Company in the 15 knitting machines claimed to hâve been 
leased to bankrupt by A. G. Schmidt. Notice of this application was 
given the latter, who. appeared. and answered, claimed title to the 
machines, and prayed "that the property aforesaid should be exclud- 
ed from said order of sale." After hearing, the référée made an or- 
der of .sale, as, prayed for, fixed the sale date as March 8th, and di- 
rected that "the right, title, and interest of the bankrupt in the 15 
certain machines" .be sold,, that such interest should be disposed of 
sépara tely, and thati — 

"The notice aiid advertisement is to set forth that upon return day of the 
pétition for sale A. G. Schmidt, alle.çed owner and lessor of the above 15 
Unitting machines, filed ob.iecHons to said sale of banlcrupt's interest, and gave 
notice that he would institute réclamation proeeedings to recover said prop- 
erty, unless purchaSer agrées to subrogate to the rights of the bankrupt under 
.said lease; the bànkmpt's interest in the 15 knitting machines to be bid for 
and sold separately." 

Thereafter the intefest of the bankrupt was sold for $300 to one 
J. H. Bader, and on report thereof made to the référée, Schmidt, as 
stated in his objections-— 

" * * * hereby files formai objections to the confirmation absolutely of 
this sale, for thereason that the said Giles Manufacturing Company, bank- 
rupt, was without any right, title, or interest in and to the said 15 knitting 
machines, and consequently was without any interest that it could sell or 
dispose of, and for the further reason that the said sale was without authori- 
ty of, açd in fact in violation of, law, and was intended to pass title to 
something that was not an asset or a part of the estate of the said banknipt, 
of wliidh want of title or lack of interest in said banknipt foi-mal notice was 
given by the said Arthur G. Schmidt to the çreditors and debtors at said 
sale, as was also notice that proeeedings in réclamation hâve been Instituted 
and were at the time pending in the District Court of the United States for 
the Middle District of Pennsylvania, for which r^asons it is respectfully con- 
tended that confirmation ab.solute of the sale of the 15 knitters as aforesaid 
should be withheld until such time as the proeeedings in réclamation shall 
be flnally dispoçe^ pf ." 

Àfter beariri'g, the référée, on March 2l, 1921, confirmed the sale, 
and the purchaserhas since paid the $300 for the interest of the bank- 
TUptin the L5 machines. , No attempt was made by Schmidt to re- 
view in the court below the ^aid proeeedings of sâlë had by the rèferee. 

Whîle ;t}iese proeeedings, wéi-e pending, Schmidt, on Marcli 3, 1921, 
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presented to the court below a réclamation pétition for the 1 S ma- 
chines. To this pétition the trustée answered, inter alia, setting- forth 
that Sçhmi'dt had acquiesced in the order of'sale being riiade of the 
interest of the bankrupt; that the sale had been made and the riionev 
paid, and the machines were not in the possession of the trustée when 
the réclamation proceeding was begùri. 'the référée nevei-theless pro- 
ceeded with the référence, and made a report Avhich recommended 
to the court that 5 of the machines be turned oyer to the purchaser on 
certain tërms and 10 to the claimant, Schmidt. The purchaser of the 
machines had no part in thèse proceedings in réclamation, and rriean- 
while Schmidt had brought against -Biadër, the purchaser, for the 
recovery of the machinés, the action 6f replevin in the state court 
hefeaîter , referred to: On hearing of ex!6êptions of Schmidf to' the 
reférèe'S' report on the réclamation pétition, the court, in an' opinion 
ppnted in thé niargin,^ réjected the master*s prdçlosed'ordér ànd di'^- 
niissed the, pétition for réclamation. Thereiipori' Schmidt took this 
appeal. . . '"■ 

It willb.e noted.wè hâve not before us îbt reVieîJv the order of sale 
rnade by.the référée, or its confirmaiibrt! Schmidt, as we hâve sèen, 
liad notice of those proceedings, 'and'perm'itted'the sale to be ftiade 
àhd thé purchaser ' s' rights- to accrue, and such' purchaser is not a 
party to and has not been heard in either the côûft below or this 
court in the présent proceeding. In addition thereto, Schmidt and 

1 "Fifteen certain kiiitting machines ;were installée! in the banl^rupt com- 
pany's plant at Shamokin, Pa„ nndfsr ibailnient to A. G. Schmidt. The^e 
machines were in place at the time.jof bankruptey. Soon tl^ej;eafter, on Feb- 
ruary 8, 1921, the trustée presented his pétition to the référée ^or an.order 
to sell the bankrupt's Personal property, includins the 'right, titïe and in- 
terest of the Gilès Manufacturing Company in ,15 Unitting machines, claimed 
to hâve been leased to bankrupt by A. G. Sclimidt.' Notice to creditors and 
to Schmidt went out, and hearing pursuant to notice had on February 18 re- 
sulted in the order reqiiested. Sale was effeeted orr 'February 24, and retum 
made March 9th, eonflrming nisi sale made of the 'right, title and interest 
oï the banl^rupt, if any,' to the purchasgr foi' the considération of a ?300 bid, 
whereof notice again went out to creditors and to the said Schmidt. Péti- 
tion for réclamation having been presented to the court Marçh 3, on March 
iii formai objection was flled with the référée, asking délay on . final con- 
firmation of sale until disposition of réclamation proceedings. Mar'eh 21, on 
due considération, the objection overruled, and tlie same was confirmed 
finally. To this final order of the référée no excçption was taken. In proceed- 
ings before the référée as spécial master on réclamation pétition and ariswer, 
the référée made an order disposing of* the machinés mentioned, whict has 
been brought hère for review. 

"Upon examina, tion of the proceedings and on due considération, the court 
has reaehed the conclusion thàt, the trustée having sold the right, title, and 
interest of the bankrupt in the machines in question, and the salé being con- 
fitmed without exception, whatever, if any, property interest the bankrupt 
estate had, passed, and relieves the bankruptey court froin dètermining whàt, 
if any, title the bankrupt had in suçh, machines. To this court It is not noW 
important whether the bankrupt had aiiy title whatsoever. The trustée, 
hâvlng no longer any interest in the machines, either by tight or possession, 
leaves them where he found them, as he very properly sets forth in his 
reply to the réclamation pétition. 

"The spécial master's order is réjected, and the pétition to redaim is dis- 
missed. The eosts of this proceeding tô be paid by the bankrupt estatè." 
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the purebaser are now, parties in the replevin case in the $tate court, 
where their respective rights to thèse machines can be adjudicated. 

II! will therefore be apparent that. unless the court below was 
obliged to deéidethe question of title to thèse machines, there was 
no abuse of discrétion on its part in makinsj the order it did. wliich in 
efïect was a declination.on its part to décide the question of title a,nd 
a relegating of that issue to the state court. It is quite clear tous 
that where courts, in exerci.se of their administrative jurisdiction, 
find asscts in their hands which third parties claim, they hâve the 
right, without disposing of the question of title, to sell theinterçst 
therein df the estàte being administered, and allow the purchaser of 
this interest and the claimant to contest their relative rights else- 
where. We find- nothing in the bankrupt law which deprives a court 
of bankruptcy of this power, which, as we say, is incident to courts 
generally. , 

The appeal of Schmidt will therefore be dismissed, at his cost, but 
without préjudice to his right, or that of J. H. Bader, to test the title 
of the machines in question in a certain sujt in replevin now pending 
in the court of cornmon pleas of Northumberland county, Pennsyl- 
vania, to No. 186, February term, 1922, and also without préjudice 
to the rights of ithè appellant to establish his title to said machines in 
any other proceeding now instituted or hereafter to be instituted by 
him"; 



CITIZENS' BANK & TRUST CO. et al. v. FOLSOM. 
! In re JONES. 

(Circuit Court of ,\ppeals. Kiffhth Circuit. .Tune 19, 1022.)' 

■: . ;•. Xo. 224. :.;. 

Bankruptcy "©=3205— SaM' of mortgaged property by creditors of bankrupt held 
yt'iû, and trustée' ântitled to proceeds. 

Where: mprtKîige croditors, of a bankrupt, vvitli uotjc* of hankruptcy 
and without peruilssion of the bankruptcy court, Induced and persuade<l 
^liÎ7n to Rpll and dlsiwse of' tbemnrtsasfid property. convorting the pro- 
ceeds, under Rey. Code S. V>. 1910. § 154.3. the lien of the mortgagea wa.i 
extlnguisbed, and- tbe 'pale thereunder was void, and the tru-stee was en- 
titled to the proceeds as represeliting the property,. 

Pétition to Revi.se Order of the District Court of the United States 
for thë District of South^pakota ; James D! EHiott, Judge. 

In the matter of Ëlmer É. Jones, bankrupt. Proceeding by N! '. 
Folsom, trustée, àgainst the Citizens' Bank & Trust Company and olh- 
ers. An order of the référée in favor of the trustée was confirmed, and 
the Citizens' Bank & Trust Company pétitions to revise the order of the 
District Court. Pétition dismissed, and order affirmed. 

Clarence Ç. Caldwell and Charles V. Caldwell, both of Sipux Falls, 
S. D., for petitioners. 

Richard A. Ejelski and Douglas S. EHiott, both of Sioux Falls, S. D., 
f or respojident.. 

®=5For other cases see same topic & KEY-NOMBER inaU Key-Nurolrsred Dlgests & Indexes 
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Before LEWIS and KENYON, Circuit Judges, and JOHNSON, 
District Judge. 

KENYON, Circuit Judge. On the 7th day of March, 1921, Elmer 
E. Jones, of Clay county, S. D., filed his pétition and schedules in bank- 
ruptey in the office of the clerk of the United States District Court for 
the District of South Dakota, Southern Division, and on said date was 
duly adjudicated a bankrupt. On March 11, 1921, référence was made 
bf said matter to Robert J. Gamble, référée in bankruptcy for that dis- 
trict. "April 4, 1921, N. J. Folsomwas appointed trustée, and he duly 
qualified. At the time of the adjudication of said Jones as a bankrupt, 
petitioners herein, Citizens' Bank & Trust Company, Vermillion, S. D., 
Farmers' Co-operative Company, and the Bank of Burbahk, held chat- 
tel mortgages on certain pérsonal property of the bankrupt. Peter Oi- 
son was attomey for mortgagees. Petitioners, by and through them- 
selves and their attornéys, induced and persuaded the bankrupt, Jones, 
to sell and dispose of the property covered by their respective mortgages 
at public sale. Said sale 'took place on the 25th day of March, 1921. 
No dfder had been entered by the court allowing and permitting this 
sale, and the référée had not set aside to petitioners any of the property 
sold at said sale, and rio property had been set aside by the trustée as 
exempt to the bankrupt." 

There was received at said sale of the bankrupt's property, $2,616.80, 
of which sum $2,341 was received as the proceeds of the sale of the 
mortgaged property, and $275 was received from the sale of unincum- 
bered property and property claîmed by the bankrupt as his exemptions. 
Petitioner Citizens' Bank & Trust Company received $1,256.85 as the 
proceeds of the sale represented by chattels mortgaged to it, They 
also received $67.19 from the proceeds of the sale of unincumbered 
chattels claimed as exempt by the bankrupt. Petitioner Farmers' Co- 
operative Company received $454 as the proceeds of the sale of chatr 
tels mortgaged to it. Petitioner the Bank of Burbank received $501.15 
as the proceeds of the sale of chattels mortgaged to it, and their agent 
received from the sale of unincumbered property $?5.25 for his serv- 
ices in clerking said sale, and the sum of $52.35 for the paymeiit of 
the auctioneer who conducted the sale. Peter Oison, attorney for 
petitioners, received $42.50, to be held by him for another, one John 
T. Grigsby, attorney for and creditor of the bankrupt. Said Peter 
Oison also received from the proceeds of the sale $33.50, which he paid 
to the treasurer of Clay county, in payment of the taxes assessed against 
the bankrupt herein; also, $26.25 for his. services in clerking said sale. 
The bankrupt received $70.25 from the proceeds of the sale of unin- 
cumbered property claimed by said bankrupt to be exempt. The-peti- 
tioners had knowledge of the bankruptcy procee^ing pending in thé 
Uni|ed States District Court for the District of South Dakota, and of 
the entering of the order adjudidating the said Elmer E. Jones a bank- 
rupt. 

Jùne 28, 1921, the trustée filed a pétition against the Citizens' Bank 
& Trust Company of Vermillion, S. D., the Farmers' Co-operative 
Company, the Bank of Burbank, and Peter Oison, demanding that said 
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sums so received by them, respéctively, be paid over to the trustée. On 
July 29, 1921, Robert J. Garflble, référée in bankruptcy, ordered that 
the prayer of the trustée's pétition be granted, and ordered that the 
Citizens' Bank & Trust Company of Vermillion, S. D., the Farmers' 
Co-operative Company, the Ketchum Automotive Sales Company (not 
a petitioner in this case), aûd the Bank of Burbank pay to the trustée 
the sums they had received from said sales, and that Peter Oison ac- 
count for and pay in eash to the trustée the sum of $102.26 belonging 
to theestate of the abbve-named bankrupt, and that Elmer E. Jones 
forthwith accouïit for and pay in cash to the trustée the sum of $70.25. 
The petitioners brought their action for a review of the findings of 
fact and conclusions of law enteréd by th& référée in bankruptcy, Rob- 
ert J. Gamble. The District Court confirmed in full the order of the 
référée. 

We hâve set out rather fully the facts in this matter. The trial court 
found that the action of the {iètitiôners in convefting to their own use 
funds received from the saleof the mortgaged property by,the mort- 
gagor with the connivance and assistance of petitioners after the time 
of the adjudication of bankruptcy gave them no rights in or to said 
fiind. At the time of the sale of the property it was in the custody of 
the court. It belonged to the estate of the bankrupt, to be disposed of 
under the law in' the orderly course of procédure. The action of peti- 
tioners in inducing, as found by the référée, the bankrupt to sell and 
dispose of the property covered by their respective mortgages, was, 
speaking mildly, a high-handed proceeding. They now claim that the 
trial court was in error in not permitting them to set ofï, as against 
the claims of the trustée for the money received aiid converted, , the 
amount owing to them under their notes and mortgages. In other 
words, they désire to accomplish through the action of the court exact- 
ly what they would hâve acc(^mplished, had they kept without question 
on respondent's part the mpney which they had received from the un- 
lawful sale. Under a statute of South Dakota a wrongful conversion 
by the person holding the mortgage extinguishes the lien. This statute 
is as follows: , 

"The sale of any property on which, there is a lien, in satisfaction of the 
claim secured thereby, or, in case of personal property, its wrongful con- 
version by the person holding the lien, extinguishes the lien therèon." Sec- 
tion 1543, Code of South Dakota. 

Under this statute and the facts in this case, the liens of petitioners 
created by their chattel mortgages hâve been extinguished. This is 
admitted by çounsel for petitioners. For the court to grant the relief 
now asked would be in force and eflfect to revive the liens and gîve to 
petitioners the same rights they would hâve had, if the liens had not 
been extinguished. 

Petitioners also cqmplain of the findings of the trial court in holding 
that the sale under the mortgage was absolutely void, and notwith- 
standing this that the trustée was entitled to the proceeds. Of course, 
the trustée could hâve followed and recovered the property. As long 
as the property was sold for f Ull value, however, the same resuit would 
be accomplished by the trustée. Jjavjng the money turned over to him 
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and holding the samë as a^ trust f und* '■ There is, of course, an apparent 
anomalyiÀ' holding' the' sale absolutely void^and yet retaining.the riioneyJ 
However, ' we thinb ■ petitioners are in no position to .raise any such 
question. They starid in the position, under the-fimding oi'the référée 
and of the trial court, as persons who jwrongf uUy assisted in the sale 
of prOf)erty in the custody bf the coupt andilhen proceeded to convert 
thejprocfeeds to their own use. Insteadïif (raising aiay, question as to 
their; présent- status, they shoùid>rest content ajkhfend someisolace in the 
fact that no'cohtempt proceedingé were instituted àgainst them for their 
interférence with the bankruptcy court. The judgment of the trial 
court is torrect. "' . ' .r ' 

The pétition to revise" is disniissèd;i.and thè iorderof the District 
Court' is afifirmed. . •• ■ ■ .; •; 



. LANZ V. PENNSYUyAWA R. PO, : , ,, 

(Circuit Court of Appèàfà;Sixtli Circuit. iJuiie 6, 1922.) >: • 

/■ ]So.,3660. , ';,!.,,, ^, ,' , " 

Raiiroads <gE=>279— Shlpper's négligence held preximate cause of Injury té its 
employé by détective car., 

Défendant saiU'oad company left a loarled <:t\T qn the tracks oï a manu- 
faeturing comiSiny, plaintiff's employer, in such defective condition thiat 
a drawhead puUed out when it was moved. Employés of the ihanufàctur- 
ing Company substituted à wire cable, ànd whlle the car was bèing moved 
in the .yards in a train with others^ thé ejiffine stalled on the grade and 
the engineer theu attemptjed to pull the train baçK on the level tràck, but 
the reverse moyement of the train caufed the cable to break. Theehgineer. 
' ,evidently unaware of the ïact that the train had parted and that part of 
it; Including thi's car, was standing ahead of him on Oie sanre track, start- 
ed forward véith the purpdse of makinfe a "run" for the grade, and col- 
lided with this car with such; force,. tbat plaintifC, a brakeman. was 
.tbrowji froHi the top and injured. Iteld, that the proxlmate cause of 
tiîë ihjury was not the defect, for -which de'fendaflt might be responsl- 
ble, but tbé subséquent négligence of employées ■ of the manufacturing 
■■■Company. 

In Error to the District Court of the United States for the Eastérn 
Divisibii of the Northern District of'Ohio ; D.' C. Westenhaver, Judge. 

Actionnât law by Albert H. I^anz àgaiiist the;Pennsylyània Railroad 
Company. Judgment for défendant, and, plaintiff brings error. Af-, 
firmed. 

John Ruffalo, of Youngstown, Ohip (W. S. Metcalf e, of Youngstown, 
Ohio, on the brief), for plaintiff in error. ' , 

J. P. Huxley, of Youngstown, Ohio (Harrington, DeFord, Huxley 
& Srnith, of Youngstown,. Ohio), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. Iij March,,of 1919 and. prior thereto 
the plaintiff in error, Albert H. 'Lanz, was emplçiye^ by the Sharon 
Steel Hoop Company> a manufacturingi corporation, as a brakeman or 
switchman in the opération ,^nd movenii^nt of ;r?ijlway, cars upon and 

i^ïsFor othér Cases see same téplc & KEY-NUiïBER in ail Key-Ktmrt)erÉa Digests & Indexes 
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over the tracks in the yards of said company adjacent to its factory, and 
upon which tracks it received from the railway company trànsporting 
the same cars for loading and cars loaded with material and suppHes 
for use in its factory. Thèse cars were then moved about upon the 
various yard tracks as necessity or convenience required. On the 5th 
of March the Pennsylvania Railroad Company delivered to the Sharon 
Steel Hoop Corripany at its plant in Lowellville, Ohio, on its O. & P. 
track No. 1, a car marked "Erie No. 52819." This car \vas inspected 
hy thô' inspecter of the Sharon Steel Hoop Company, who marked on 
tiïe side thereof "Genter sill spread." When asked why he did not 
mark it "Shop" or "Bad Order," he said : 

"Because it was not what you would call-'bad order.' It would etill oper- 
ate, for there were 13 cars came in there with it. You might go on and use It 
for moriths in just the same %vay." 

Shortly after its delivery this car was moved by a crew and engine 
of the P. & Iv. E. R. R. Co. to the scales of the Sharon Steel Hoop 
Company, weighed and returned to O. & P. track No. 1. After it was 
weighed, it was again examined by the car inspecter and marked 
"Shop." It was then left upon O. & P. track No. 1 for two or three 
days, but was , shoved back from tinie to time as other cars arrived. 
On the 8th of March the P. & L,. E. R. R. crew, while switching cars 
in this yard, pulled the drawhead out of this car. Thereupon the in- 
spector of the Sharon Steel Hoop Company and the P. & E. E. crew 
undertook to use a chain for and in the place of the drawhead to couple 
this car into a train or "draft" of other cars, but the chain broke and 
this car was then shoved back on O. & P. track No. 1. The inspecter 
then coùpled or tied this car to another car with a pièce of wire cable. 
About 11 o'clock p. m. the yardmaster of the Sharon Steel Hoop Com- 
pany issued an order to the yard crew of this company to remove this 
car to the open hearth stockyard, and while shoving it up grade with 
two other cars, this defective car being in the center, the engine stalled, 
and the engineer started to back down the grade for a new start. As 
the engine moved backward, the cable tying the defective car to the 
other car broke, leaving one car attached to the engine and one car 
attached to this defective car. Eanz, who was riding upon the forward 
car, set the brakes on thèse two cars and brought them to a stop short- 
ly after the cable broke. The engineer, however, ran the engine with 
the one car attached to it about 700 feet to the rear, and then started 
forward, accelerating its speed as much as possible, so that the momen- 
tum would supplément the motive power of the engine in forcing thèse 
cars up the grade. This, of course, resultéd in a collision between the 
two cars that had become detached from the train or draft and the 
engine with the one car attached. Evidently the engineer up to this 
time had no knowledge that the train had parted. At the time of this 
collision the plaintifï in error was upon the defective car, and was 
thrown theref rom onto the car attached to the engine, and one leg was 
caught between; the cars and severely itijured. 

At the close of plaintiff's évidence the trial court, on motion of de- 
fendant, directed a verdict in its favor. It is the claim of the plaintifif 
in error that the Pennsylvania Railroad Company was guilty of neg- 
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ligence in delivering this def ective car to the Sharon Steel Hoop Comr 
pany, and that this négligence was the proximate cause of the accident 
and injury. 

If ;the drawhead puUed out of this car by reason of the def èct in the 
car at the time it was delivered to the Sharon Steel Hoop Company, 
and the plaintiff had been injured at the time it puUed out, thenj it 
might wdl be urged that the Pennsylvania Railroad Company should 
hâve anticipated such a resuit, and that its négligence in delivering this 
car in a defective condition was the proximate cause of the accident 
and injury; but certainly the Pennsylvania Railroad Company could 
not be held to hâve anticipated that if the drawhead should puU out, 
and the car thereby become disabled and wholly unfit and unsafe to be 
coupled into a train of cars, the Sharon Steel Hoop Company would 
undertake to move it in this manner, much less that it would do so 
without supplying a saf e substitute for the drawhead. 

The coupling on one end of this car was in good condition. The 
car could hâve been moved byitself with safety to every one engaged 
in that enterprise, by attaching the engine to it by this good coupling ; 
but it was manifestly less safe to attempt to move it in any other way. 
The facts would support the inference that it was négligence to attempt 
to couple it into a train of cars without repairing and replacing the 
drawhead, or substituting something therefor that would be equally 
as safe and secure. The Sharon Steel Hoop Company's inspector and 
the Wheeling & Lake Erie yard crew attempted to substitute a chain 
for this drawhead ; but the chain broke and the car was then placed 
back on the track, where it had stood for several days. This should 
hâve been sufficient to hâve ended experiments of this character. 
Nevertheless the inspector of the Sharon Steel Hoop Company then 
undertook to substitute for the drawhead a wire cable, by which he 
coupled this car into the middle of a train consisting of three cars; that 
this cable was unsafe and unfit for the purposes for which it was used 
is indicated by the fact that it broke with the first strain of the re- 
verse movement, although but two cars were behind this improvised 
coupling and they were on a down grade. 

Nor did the parting of the cable directly occasion the accident.; 
Thèse cars that broke away from the engine and the other car were 
stopped in due time, and there would hâve been no collision if the en- 
gineer, in the exercise of due care, had discovered that his train had 
parted, and that two of the cars were stationary on the track ahead 
of him. Under the facts and circiimstances of this case, as developed 
by the plaintifif's évidence, the conduct and négligence of the Sharon 
Steel Hoop Company, its inspector, and engineer were not merely in- 
tervening causes in ordinary ànd natural séquence that should hâve 
been anticipated by the Pennsylvania Railroad Company, but, on the 
contrary, the supervening efficient and proximate cause of the collision 
and the conséquent injury to plaintiff in error. Lang, Adm'x, v. Rail- 
road Co., 255 U. S. 455, 466, 41 Sup^ Ct. 381, 65 l,..Ed. 729, and cases 
there cited. 

For the reasons stated, the judgment of the District Court is affirmed. 
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HOPKINS et al. V. BRONAUGH. 

(Circuit Court of Appeals, Nintli Circuit. June 19, 1922.) 
No. 3810. 

Sales i@=>2l2 — Title to bonds set aside by seller for purchaser held to hâve passed. 

i^-etitioners, as trustées of an estate, contractée! witli banlcrupt, a corpo- 
ration dealing in bonds, for the purc'liase of certain municipal bonds, and 
paid the estimated purcliase price. Banisrupt was to forward tlie bonds by 
mail, and at tlie time of bankruptcy had acquired the greater part, but 
not ail, of the bonds and placed them in an envelow marked with the 
name of the estate. Jield that, under Or. 1>. § 8181, subd. 1, providing 
that, "vvhere there is a contract to sell spécifie or ascertained goods, tht; 
property in them is transferred to the buyer at such times as the parties 
to the contract intend it to be transferred," title to such bonds passed ta 
petitloners. 

Appeal from the District Court of the United States, for the District 
of Oregon; Robert S. Bean, Judge. 

In the matter of Morris Bros., Inc., bankrupt, Earl C. Bronaugh, 
trustée, Wilham P. Hopkins and another, trustées of the estate of A. 
C. Hopkins, deceased, appeal from an order of the District Court. 
Rêver sed. 

Carey & Kerr and Charles A. Hart, ail of Portland, Or., for appel- 
ants. 

John P. Winter, of Portland, Or., for appellee. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appeal is by the trustées of the estate 
of A. C. Hopkins, deceased, against the trustée in bankruptcy of the 
estate of Morris Bros., Inc., bankrupt, from an order made by the réf- 
érée of the bankrupt estate denying an application of the trustées of the 
estate of the deceased, Hopkins, for an order requiring the trustée of 
the bankrupt to deliver to them certain bonds — the facts of the case 
being undûsputed. They are, in substance, thèse : 

The bankrupt corporation was engaged in dealing in various bonds, 
having its place of business in the city of Portland, Or., and at the time 
of its adjudication as a bankrupt had numerOus gênerai unsecured cred- 
itors ; its indebtedness to them aggregating a large amount of money. 
William P. Hopkins, as one of the trustées of the estate of the de- 
ceased, Hopkins, called, on December 9, 1920, at the place of business 
of Morris Bros., Inc., in Portland, and after examining bonds there 
lîsted for sale placed an order for $60,000 worth of various municipal 
bonds, subfect to the approval of his cotrustee Shaffer, whose résidence 
was lyock Haven, Pa. 

The next day — December lOth — the Morris Bros, corporation wrote 
to Shafifer, advising him of what his cotrustee had done, giving the 
amounts, date of maturity, rate of interest, and price of the various 
bonds, which were designated, respectively, Port of Bay City 6 per 
cent, bonds; Bonner County, Idaho, Independent S. D. 5^4 per cent, 
bonds ; Fremont and Madison Counties, Idaho, Joint S. D. 6 per cent. 

^=For other cases see same topic & KEY-NUMBER lu ail Key-Numbered DlgéBts & Indexes 
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gold notes ; Heyburn-Paul Highway District of Mindoka County, Ida- 
ho, 6 per cent, bonds; Rigby Independent S; D. Jefferson County, Idaho, 
6 per cent, bonds ; Buhl Highway District, County of Twin Falls, Idaho, 
6 per cent, bonds — without, however, specifying any particular bond or 
bonds, and saying that "the bonds above mentioned are to be delivered 
to you about December 23d or 24th, and we are to send the same via 
registered mail, insured, addressed to the Estate of A. C. Hopkins, Lock 
Haven, Pa.," and adding: 

"Mr. William Hopkins asked us to mail you copies of the légal opinions on 
eac'h of the issues above mentioned, together with t-opies of circulars describ- 
ing the same, and we are accordingly Inclosing same herewith." 

Bonds of the face value of $19,000 of the séries of bonds mentioned 
in the December lOth letter of the Morris Bros, corporation were in the 
possession of and owned by it on that date, but they were ail that were 
then so owned and possessed. On the 15th of the same month Shafifer 
acknowledged receipt of that letter, approved the purchase, and directed 
that the bonds be "shipped to us, payment for which will be arranged 
by Mr. Hopkins." On December 20th, William P. Hopkins sent to 
the Morris Bros, corporation his check "as trustée of the estate of A. 
C. Hopkins, for $61,000, to apply on a purchase of municipal bonds 
made from you on December 9th," with a letter saying : 

"Upon receipt of this check, please send me an exact statement of our ac- 
eount, and if there Is any considérable balance due you I will send you another 
check. If there is no considérable balance, I will ask you to send the securl- 
ties on to Mr. Shaffer at Lock Haven, Pa., and let hùn remit any balance 
direct. Tou will understand that I do not wish to coneern myself with the 
checking of interest.and the like hère. Mr. Shaffer has an office force in 
IjOcK ilaven which taUes eare of that. What I wish to db is simply to pay you 
in round Bumbers and hâve any small différence adjusted from Ix)çk Haven, 
and also to hâve ail interest, figures, a;nd the like ehecked there, and, of course, 
any necessary adjustments had between you and the Lock Haven office." 

By December 24th Morris Bros., Inc., had obtained and gathered in 
enough to make $50,000 in bonds of the séries mentioned in its letter 
of December lOth, and those $50,000 worth of bonds it then put in an 
envelope, writing "Hopkins Estate" across the envelope, preparatory 
to ,forwarding thèm to the purchjiser at Lock Ha,ven, Pa. Before that 
was donc, however, Morris Bros., Inc., was adjudged bankrupt. 

The question for décision, theref ore, is whether the title to the bonds 
so placed in the envelope and held by Morris Bros., Inc., for the pur- 
pose stated, passed to the estate of Hopkins, or remaihed in the, bank- 
rupt corporation. The court below held that the title did not pass to 
the estate of Hopkins. We a,re of the contrary opinion, although we 
quite agrée with the learned judge of that court that the question is 
one of the real intention of the parties, to be ascertained and determined 
by the terms of the contracf and ail of the circumstances surrounding 
the transaction. Indeed, it is expressly declared by a statute of Oregon 
that— . , , 

"Where there Is a contract to sell spécifie or ascertained goods, the property 
In them is transferred to the buyer at such times as the parties to the con- 
tract intend it to Ue transferred." Subdivision 1 of section 8181 of OJson's 
Oregon Laws, 
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We find no substantial conflict in the testimony of the witness Glenn, 
who représentée! the Morris Bros, corporation in its negotiation with 
William P. Hopkins (at the time located at Spokane, Wash.), apd the 
witness William P. Hopkins, who représentée! the estate of Hopkins, 
respecting the sale and purchase of the bonds in question. Thé testi- 
mony of both of those witnesses was to the effect that the order given 
by William P. Hopkins for the bonds was conditional upon the ap- 
proval of the order by his cotrustee, Shafïer, and. that, if so approved, 
the bonds were to be paid for in Portland, and then sent by the seller 
to Shaffer at I/)ck Haven, Pa., by registered mail, properly insured. 
For the bonds ordered, and that the Morris Bros, corporation had been 
able to assemble, the undispnted évidence shows that the purchaser had 
paid, and that thèse bonds had been set aside'by the seller in a container 
marked "Estate of Hopkins." The sending of them by the seller to 
Shaffer at L,ock Haven was delayed, to enable the seller to procure the 
other bonds embraced by the order, and which also had been partly, 
if not fully, paid for. But that the sale and purchase of the bonds hère 
in question had been perfected we think very clearly appears by the 
undisputed évidence in the case. Indeed, the witness Glenn, the seller's 
représentative in the matter, several times so admits, saying in one 
place in his testimony: 

"The bonds were to be paid for hère in Portland and merely sent to Lock 
I-laven. There was no sight draf t to be attached, because they had already 
been paid for." 

We are of the opinion that the cases of Elgee Cotton Cases, 22 
Wall. 180, 22 L. Ed. 863, Hatch v. Standard Oil Co., 100 U. S. 124, 
136, 25 L. Ed. 554, Harris v. Egger, 226 Fed. 389, 141 C. C. A. 219, 
H. Baars & Co. v. Mitchell, 154 Fed. 322, 83 C. C. A. 466, and McEl- 
wee y. Metropolitan L. V. R. Co., 69 Fed. 302, 16 C. C. A. 232, fully 
sustain our conclusion. 

The judgment is reversed, and the cause remanded to the court be- 
low for further proceedings in accordance with the views above ex- 
pressed. 



PAONI et al. v. UNITED STATES. 

(Circuit Court of 'Appeals, Third Circuit. June 29, 1922.) 

No. 2885. 

t. Crlminal law €=31151— Court's action on motion for continuance not revlew- 
able, except for abuse of discrétion. 

Blotions for continuance are addressed to the sound discrétion of the 
trial court, and its action is not subjeet to review, unless It be clearly 
shown that the exercise of such discrétion was abused. 
2. Criminal law <S=:>594(I)— Déniai of motion for. continuance for fime to sub- 
pœna witnesses for accused an abuse of discrétion. 

Under the Sixth Amendment to the Constitution, provlding that one 
accused of crime is entitled to compulsory process for obtaining wit- 
nesses in his favor, where défendants were forced to trial on appearance 
of their counsel in the afternoon, and proceeded with the usual adjoum- 
ment until the verdict was rendered the next momlng, it was an abuse of 

^ssFor other cases see same topic & KEY-NUMBER In ail Kéy-Numbered Digests & Indexes 
281 F.— 51 
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discrétion on the part of the court to deny défendants' motion for a 
coijtinuance on the gi^ound of Insutticient time within which to procure the 
attendance of.witn esses by process of subpœna; the record being silent as 
to the court's reason for overruling the motion. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; OHver B. Dickinson, Judge. 

John Paoni and another were convicted of violations of the Harrison 
Anti-Narcotic Act, and they bring error. Reversed, and new trial 
awarded. 

Clarence P. Sterner and John F. McEvoy, both of Philadelphia, Pa.. 
for plaintiffs in error. 

Robert V. Bolger and George W. Coles, both of Philadelphia, Pa., 
for the United States. 

Before BUFFINGTON, WGOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. This writ brings hère for review a rec- 
ord which is so abridged that it discloses little of what transpired at 
the trial. The bill of exceptions contains merely a stipulation of coun- 
sel on twelve points ,and two afïidavits settihg forth matter to which 
the afïiants would hâve testified had they been called as witnesses. The 
stipulation is in substance as f ollows : 

The two défendants, with others, were indicted on June 6, 1921, 
for violations of the Harrison Anti-Narcotic Act. 38 Stat. 785 (Comp. 
St. §§ 6287g-6287q) . Although counsel are charged in some measure 
with the duty of watching the criminal calendar of the District Court, 
a practice has grown up in the office of the United States Attorney for 
that office to notify counsel by mail of the dates of the trial of their 
causes. The chief clerk of the United States Attorney testified that 
on June 16 notice was mailed to counsel for défendants that this case 
would corne on for trial on June 22. On the morning of that day the 
case was called. The défendants were présent but their counsel was 
absent. The jury was drawn and sworn and the case continued until 
the afternoon to give the défendants an opportunity to find their coun- 
sel and procure the attendance of their witnesses. Counsel appeared 
in the afternoon and promptly moved for a cotitinuance upon the 
ground that he had not received notice that the case was listed for trial 
on that day and that he was unable properly to présent his clients' case 
owing to insufficient time in which to procure the attendance of wit- 
nesses. One of the défendants testified that he had received notice of 
the trial on the préviens evening and had communicated the informa- 
tion to his codefendants and bondsmen. The court overruled the mo- 
tion for a continuance and the trial proceeded. Whether an exception 
was noted does not appear. The défendants were found guilty and 
sentenced. Later, the court denied a motion for a new trial based on 
the somewhat enlarged ground that the défendants had not been af- 
forded a fair trial inasmuch as neifher they, their bail, nor their coun- 
sel had been advised of the trial in time to prépare their défense or to 
take out subpœnas to procure the attendance of witnesses, This writ 
f ollowed, and, enlarging the grounds still f urther, was rested on two as- 
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signments of error: First, the sélection of a jury in the absence of the 
défendants' counsel ; and second, the court's refusai of the motion for 
a continuance upon the ground just stated in the motion for a new 
trial. 

In reviewing this highly unsatisfactory record, we lay aside two con- 
tentions as untenable. The first is that the défendants were forced into 
trial without time for their counsel to prépare a défense. Obviously 
there is nothing in this, for counsel had from April 11 to June 22 in 
which to prépare for trial and had actually prepared for trial by finding 
two witnesses, who, had they been summoned, would hâve àppeared 
and testified. The second is the sélection of a jury in the absence of 
counsel. Though such action might in a given case involve error, this 
is not such a case, because the objection appears for the first time on 
this •wnt of error and evidently is an afterthought. There is nothing in 
the record which either shows or suggests that the défendants were 
prejudiced by the jury being so drawn and swom, or that counsel after 
appearing objected or otherwise noted an exception thereto, or based 
bis motion for a continuance thereon, or assigned it as a ground for a 
new trial. Even at this time counsel does not charge that préjudice 
followed from a failure of the défendants to exercise their right of 
challenge or that the jurors or any of them were disqualified or obiec- 
tionable. 

Therefore, the sole question is whether the trial court abused its dis- 
crétion in refusing the motion of the défendants' counsel for a con- 
tinuance on the single ground of insufficient time within which to pro- 
cure the attendance of witnesses by process of subpœna. 

The record discloses that the défendants had two witnesses whose 
attendance they desired. It also recites the testimony they would hâve 
given had they been summoned. We cannot say whether their testi- 
înony would hâve been relevant and therefor admissible; nor can we 
say, if admissible, how effective it would bave been. Thèse were mat- 
ters for the court and jury. Yet, as the trial started on the appear- 
ance of counsel in the afternoon and proceeded with the usual ad- 
joumment until the verdict was rendered the next morning, we are 
gravely impressed with the contention that the time for the issue, serv- 
ice and retum of subpœnas was not adéquate. 

[1] Under the Sixth Amendment to the Constitution the défend- 
ants were entitled to bave the assistance of counsel for their défense 
and also to bave compulsory process for obtaining witnesses in their 
favor. To one accused of crime thèse are very substantial rights. Yet 
they are barren if given at a time when assistance by counsel in issuing 
subpœnas is impracticable and when service of subpœnas and the ap- 
pearance of witnesses is impossible. Hâve thèse rights been withheld 
from the défendants in this case? That dépends upon whether the 
trial court abused its discrétion in denying their motion for a continu- 
ance. The law governing fédéral courts on applications of this kind is 
well settled. It'is that such motions are addressed to the discrétion of 
the trial court, and its action is not subject to review, unless it be clear- 
ly shown that the exercise of such discrétion was abused. Isaacs v. 
United States, 159 U. S. 487, 489, 16 Sup. Ct. 51, 40 L. Ed. 229, 
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Myers v. United States, 223 Fed. 919, 139 C. C. A. 399; Younge v. 
United States, 223 Fed. 941, 139 C. C.A. 421. 

[2] While we are moFally certain that the learned trial judge was 
prompted in his action by some very good reason, yet — thongh we can 
imagine such a réason— none appears in the record. Obviously, we 
cannot décide this case uixin surnaise, however persuasive. It is upon 
the record alone that we must render décision. This record discloses 
with certainty btily one thing,' and that is, it does not tell the whole 
story. Yet, taking the story as told, we are forced to the conclusion 
that in denying their motion for a continuance there was withheld from 
the défendants timely opportunity to obtain their witnesses hy cpmpul- 
sory process.lt follows, there fore, thfit the judgments below must be 
rêver sed and a new trial awarded. 



COMMERCrAL TRUST CO. OF NEW JERSEY v. MILLER, Allen Prop«rty 
_'■'■"■ Custodîati. 

(Circuit Court of Appeals, Third Circuit. August 1, 1922.) 

Ko. 2842. 

1. War ®=>i 2— Action of Alien Property Custodian, demanding enemy-owneit 

property, purely possessory, léaving question of title io subséquent suit. 

The action of thie Alien Property Custodian, brought in a District 
Court to enforce his demand for property which after investigation he 
has detei-mined to be enemy-owned, is a purely poSsessory action, leaving 
the party claiming title to a subséquent suit. 

2. War <S==> 12— Property held in trust for Joint account subject to seizure, if 

either cestui an al'ien enemy. 

Where a trust 'çôiapany held securities under a trust agreement for the 
joint account of â'rieutral and alien enemy, it being in one aspect under 
the sole control of the alien enemy as.to its withdrawal, xwssession, and 
disposition, It was properly regarded in the Initial proceeding as enemy- 
owned property, liable to seizure by the Aliëh Property Custodian^ nnder 
Trading with the Enemy Act (Comp, St. 1918, Comp. St. Ann. Supp. 1919, 
I 3115% a et seq.>, and neither for itseJt as trustée. nor for either cestui 
que trust was the trust eompany justifled in withholding dellvery of the 
property. 

3. War (S=>33— Trading, with the Enemy Act not amended or repealed by terniina- 

tion of war. 

Trading with the Enemy Act Oct. 6, 1917, as amended by Act March 
28, 1918, Act Nov. 4, 1918; Act July 11, 1919, and Act June 5, 1920, was 
not amended or repealed, or otherwise affected, by the Armistice, the 
•Peace Resolution of Congress, or by the Treaty with, Germany. While 
hosti'litles ceased and peace was re-established by one of thèse evénts, 
the act, not containing self-limiting terms and not being expressly re- 
pealed, remains the law. 

' Appeal from, the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Suit by Thomas W. Miller, as Alien Property Custodian, against thé 
Commercial Trust Company of New Jersey. Froip a deçree for plain- 
tifï (275 Fed. 841), défendant appeals. Affirmed. 

/ ., i r •— rr < — T-r ' — '■ ' 

^=5>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indezeii 
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Sce, also, Ahrénfddt v. Miller, 282 Fed. SM4, and Garvan v. Com- 
mercial Trust Co., 282 Fed, 943, 

Fisk & Fisk, of Jersey City, N. J, (Selden Bacon, of New York City, 
and J, Fisher Anderson, of Jersey City, N, J,, of counsel), for appd- 
lac*. 

Wàlter G, Winnie, U. S. Atty., of Jersey City, N, J,, and Dean Hill 
Stanley, Sp. Asst Atty. Gen., for appellee. 

Before BUFFINGTON, WOOL,I.EY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. This is a suit brought by the Alieri 
Property Custodian under the Trading with the Enemy Act, Gctober 6, 
1917, c. 106, § 17,- 40 Stat. 411, 425 (Comp. St. 1918, Comp. St. Ann., 
Supp. 1919, § 3115^1), to obtairi possession of securities and money bè-' 
longing to an aliën' enëmy in the hands of the Central Trust Company 
of New Jersey, as trustée. 

The Trust Company, in cqmpHance with the provisions of the Act, 
niade a report înDttember, 1917, that it held stocks, bonds, mortgages, 
securities and morièy, of thé value of about $600,000, in trust, as tô 
both principal and interest, for the joint account of Frederick Weschè, 
of Paris, France, and' Hélène J. voh Schierholz, of Plaue, Germany, 
to be delivéred and paid to éi'ther upon his or her sole demand, ôr to 
the survivor. , ' 

Upon investigation the Alien Property Custodian detertained that 
Wësche wa^ a neutraî' and von fechierholz an alien enemy nçt holding 
a licénse f rbm 1;he Président, anddemandcd surrender of the securities. 
Because the neutral had power upon his sole order to withdraw the 
whpie property, the Trust Company thought the Alien Property Cus- 
todian had no right tb it and accordingly declined to yield possession. 
Because the alieh enemy had Hke power upon her sole order to with- 
draw the whole, property and açquire its possession, the Alien Property 
Custodian thought he had a right to it and accordingly demanded it. 
The question is, which was right? 

The District Court entered a decree for the Alien Property Cus- 
todian and the Trust Company took this appeal. 

Although the appellant filed 83 assignments of errbr, raising 71 
questions, we are of opinion that the appellant brings hère for review 
but thé dne question we haye stated. This question, admittedly, has sev- 
eral phases, the most of which we think hâve already been decided by 
the Suprême Court in Centrtil Union Trust Co. v, Garvan, 254 U. S. 
554, 41 Sup. Ct. 214, 65 L. Ed. 403, and Stoehr v. Wallace, 255 TJ. S. 
239, 41 Sup. Ct. 293, 65 L. Ed. 604. In this case, as was done in the 
cases cited, the appellant attacks the proceeding as one purely posses- 
sory in character and challenges the constitutionality of the Trading 
with the Enerny Act. Again in this case, as happened in the others, the 
appellant claims the right to hâve property interests judicially detérmin- 
ed by a court of equity before a right to the possession of the property 
can be asserted by the Alien Property Custodian, Differing from the 
cases cited, the appellant hère maintains, as a matter of f act, that there 
was no investigation and détermination by the Alien Property Custodi- 
an that von Schierholz was an alien enemy, and, whether or not there 
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was such an inVesfigatiôftiand détermination, it maintains, as a matter o£ 
law, that the Trading with the Enemy Act ceafeed to be operative after 
the armistice on November 11, 1918, or after the Peace Resolutioiï pass- 
ed by the; Gongress On July 2, 1921, or finally a£ter the exchange of 
ratifications of the Treaty with Germany of August 25, 1921 (42 Stat. 
117). Relying upon the two cases cited, it is clear the Suprême Court 
has decided that the Trading with the Enemy Açf, whéther taken as 
originally enacted (Act Oct. 6, 1917, c. 106, 40 Stat. 411), or as since 
amended (Act March 28, 1918, c. 28, 40 Stat. 459,- 460; Act Nov. 4, 
1918, c. 2pl, 40 Stat. 1020; Act July 11, 1919, c. 6, 41 Stat. 35 ; Act June 
5, 1920, c. 241, 41 Stat. 977), is strictly a war measure, fihding its sanc- 
tion in the constitutional provision, art. 1, § 8, cl. Il,; empowering the 
Congress "to déclare War, grant Letters of Marque, and Reprisai, and 
make Rules concerning Captures on Land and Water." Browh v. 
United States, 8 Cranch, 110, 126 (3 h. Ed. 504); Miller v. United 
States, 11 Wall. 268, 305, 20 L. Ed. 135. 

[1, 2] Under thèse broad powers, the Act providihg for seizure and 
séquestration through executive channels bf property "believed" to 
be enemy-owned has been held constitutional because of the adéquate 
provisions made by the Act for a return of the property in case oi 
mistake; and because of thèse provisions — which fully meet the due 
process of law guarantee — the Suprême Court has held that enemy 
ownership need not be judicially determined before the property can 
be seized. The action by the Alien Property Custodian brought in a 
District Court to en force his demand for propej-ty, which after in- 
vestigation he has determined to be enemy-owned, is held, therefore, 
to be a purely possessory action, leaving the party claiming title to a 
subséquent suit. Grant Tïmber & Mfg. Co. v. Qray,, 236 U. S. 133, 
35 Sup. Ct. 279, 59 L. Ed. 501. We find no irregular or insufficient ac- 
tion on the part of the Alien Property Custodian in the demand, in- 
vestigation and détermination prescribed by the Act and agrée with the 
District Court that, the property in question being held for the joint 
account of a neutral and an alien enemy, and being in one aspect under 
the sole control of the alien enemy as to its withdrawal, possession and 
disposition, it was properly regarded, in this initial proceeding, as en- 
emy-owned property liable to seizure by the Alien Property Custodian. 
Therefore, neither for itself as trustée nor for either cestui que trust 
was the Trust Company justified in withholding delivery of the prop- 
erty under the Act as it was passed and amended. 

f3] Nor do we think that the Act as passed and amended has been 
repealed or otherwise aflfected by the armistice, the Peace Resolution of 
Congress, or the Treaty with Germany. While hostilities ceased and 
peace was es-established by one of thèse events, the Act, not con- 
taining self-limiting terms and not being e3i;pressly repealed^ remains 
the law. The decree of the District Court by which the law, as ap- 
pliedtothiscase, is en forced,niust therefore be. : . 

Affirmed. ■ 

■" ■; ' : ■ ■ h:: ,. 
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BROWN SHOE CO. v. WYNNE, 

In re WRIGHT &. WEISSINGER. 

(Circuit Court of Appeals, FIfth Circuit. June 8, 1922.) 

No. 3844. 

1. Bankruptcy <@=72l I— Bankruptcy court without power over property In taw- 

ful possession of state court. 

Where a state court had acquired possession of property in a suit to 
enforce a lien thereon, not attected by tlie Bankruptcy Aet under section 
07d (Corap. St. § 9651), its jurisdietion to dispose of such property was 
exclu.sive, and not subject to interférence by the bankruptcy court in 
proceedings subsequently instituted against the défendants. 

2. Bankruptcy <s=»2l l-^udgment of state court, which acquired prior Jurisdie- 

tion, iield conclusive on bankruptcy court. 

A Judgment of a state court, subjectlug to a lien property over whlch 
it at>quired jurisdietion prior to bankruptcy proceedings against the de- 
fendants, held conclusive on them and their trustée in bankruptcy, and 
not subject to review or annulment bj' the bankruptcy court. 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Mississippi; Edwin R. 
Holmes, Judge. 

In the matter of Wright & Weissinger, bankrupts; E. O. Wynne, 
trustée. Pétition of the jJrown Shoe Company to revise an oraer of 
the District Court. Reversed. 

For opinion below, see 277 Fed. 514. 

E. L. Trenholm, of Jackson, Miss., for petitioner. 
A. M. Maxson, of Clarksdale, Miss., for respondent. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. On January 27, 1921, the petitioner, 
Brown Shoe Company, brought suit in the circuit court of Bolivar 
county, Miss., against the individuals composing the firm of Wright 
& Weissinger for the enforcement of a claimed statutory lien on cer- 
tain shoes for the purchase price thereof, and under process issued 
in that case ihe sheriff of Bolivar county seized and took into his 
possession the shoes mentioned. After this occurred Wright & Weis- 
singer, on Jaiiuary 31, 1921, were adjudged bankrupts on their vol- 
untary pétition flled on that day in the court below. On April S, 
1921, the circuit court of Bolivar county rendered judgment in favqr 
of the petitioner, ad judging that petitioner had a vendor's . lien on 
the shoes mentioned for the ascertained amount of the purchase price 
and interest, that those shoes be sold by the sheriflf in the manner pro- 
vided by law, and that the proceeds of the sale, after the payment of 
costs, be paid to the petitioner. 

Thereafter the trustée in bankruptcy of Wright & Weissinger fîled 
a motion or pétition in the bankruptcy proceeding, praying an order 
of the court directing the sherifï of Bolivar county to surrender to 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the trustée the shoes mentioned. The petitioner herein appeared vol- 
untarily in opposition tb tliat motion or pétition. Pending a décision 
on that motion, by consent the shoes were sold by the sheriff as pro- 
vided by the above-mentioned judgment, and the proceeds of that 
sale were fdeliVet«d to the trustée, to be held. as a separate if und await- 
ing a final décision. The above-mentioned motion or pétition resulted 
in an order that said shoes, or the proceeds of the sale thereof. be 
delivered uncqn<ljtionally to said trustée in bankruptcy, for distribuT 
tion to gênerai creditors; the petitioner being . permitted to share as 
a gênerai créditer. The just mentioned order is presented for review. 

[i] That the statutory lien (Code Miss. 1906, § 3079) sought to be 
enforced by the suit brought in the state court is one which is not àvoid- 
ed by a bankruptcy proceeding instituted against the défendants in 
such a suit after it was brought was decided by this court in the case 
of Norris v. Trenholm, 209 Fed. 827, 126 C. G. A. 551'. This is not 
a case of a bankruptcy court passing on an asserted lien on property 
of .the bankrupt which was in his possession when the bankruptcy 
pétition was filed. Prior to the institution of the bankruptcy pro- . 
cejeding the state court's jurisdiction of the parties to the suit brought 
therein and of the subject-matter of that suit had attàched, and by 
its process it had acquired possession of the property sought to be 
subjected to a lien claimed to bave existed before that suit was 
brought. The state court's prior acquired jurisdiction was not de- 
stroyed by the bankruptcy proceeding, and its jurisdiction and pos- 
session were not subject to be interfered with by the bankruptcy court. 
Metcalf V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122; 
Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 h. Ed. 981 ; 
Hiscock V. Varick Bank, 206 U. S. 28, 27 Sup.Ct. 681, 51 . Ed. 945. 

[2] The order which is in question was the resuit of the bank- 
ruptcy court's conclusion that there was a valid défense to the claim 
asserted by the suit biought in the state court, which défense could 
hâve been made in that suit by the bankrupts or their trustée. In re 
New England Breeders' Club (D. C.) 175 Fèd. 501 : Hobbs v. Head 
& Dowst Co., 184 Fed. 409, 106 C. C. A. 519; Hobbs v. Head & 
Dowst Co., 231 U. S. 692, 34 Sup. Ct. 253, 58 Iv. Ed. 440. The juris- 
diction of the state court having first attàched, the question whether 
there was or was not such a défense was exclusively for its déter- 
mination. That jurisdiction included the right and power to adjudge 
the existence of the lien asserted and to enforce it against the prop- 
erty in the court's possession claimed to be the subject of it. The 
judgment rendered in the staté court had the effect of estopping the 
défendants therein, the bankrupts, and their trustée, f rom asserting 
or maintaining any matter that might hâve been offered in that suit 
to defeat the claim asserted by the plaintiff therein. Rader v. Star 
Min & Elevator Co., 258 Fed. 599, 169 C. C. A. 541. So far as ap- 
pears, the trustée in bankruptcy did not seek to intervene in the suit 
in the state court, or to présent therein the défense relièd on to defeat 
the asserted lieti, but after the rendition of the iudgnient in that suit 
procured from the bankruptcy court an order having tlie effect of an- 
nuUing that judgment and of withdrawing from the possession of the 
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State court prdperty seized under its process before the . bankruptcy 
proceeding was instituted. ' ■ 

It is not to be questioned that the exercise by the state court pî its 
jurisdiction to enforcë the asserted pre-existing statuory lien wpuld 
be frustrated, and its power over property actually in its possession 
prior to and at the time of the institution of the bankruptcy proceed- 
ing would be denied and defeated, by the enforcement of the order 
made by the bankruptcy court. The making of that order involved 
the assertion of a clainl by the bankruptcy court of a right to take 
from the state court property which .was in the latter's custody and 
possession vvhen the bfnkruDtcy proceedings against the owners ot 
that property were instituted,. and to depriye of effect .the judgment 
rendered by the state court in a suit brought in it prior to the bank- 
ruptcy for the enforcement of a lien which, under an express provi- 
sion of Bankruptcy Act, § 67d (Comp. St. § 9651), is not aïïected by 
that act; By the order- in question the bankruptcy court under.took 
to décide a question or questions which were foreclosed by the judg- 
ment of the state court,' se long as that judgment is permitted to stand 
by thé court \<'hich rendered it or by a court having jurisdiction to 
review it. In our opinion that jurisdiction was not possessed by tlie 
bankruptcy court. The pétition is granted, and the order copiplained 
of is vacated and annulled. 

Pétition granted. 



"McGRÉWet al. V. UNITED STATES. 

(Circuit Court of Appeals, Xintli Circuit. Juiie 19, 1022,) 

■ No. 3840. ; 

!. Searches and seizures (S:^^?— UnIawfuI seizure by state oflicer does not violate 
the Foiirth Atnendment. 

Const. Amend. 4, was intended as a restraint upon tlie fédéral ^overn- 
nient and its ageiicîea, and not directed to tlie crtndnct of state ofHcers, so 
that an illégal arrost and seizure liy a state slieriffl was not an invasion of 
the securit.y afforded by that amendment. 

2. Cr:minal law <s=j>393(2)— Searches and seizures <Ê=>7~Delivery of liquor by 

sherifî to prohibition ofîicer, instead of return to défendant, is not an "illégal 
search and s'eiÉlire,'' and liquor was admissible in évidence. 

The fact that K sheriff, who liad seized liquor without a search warraijt, 
turnpd the liquor oyer to tlie Prohibition Agent, Instead of returning it to 
the défendants, as required by order of the state court, does not aniount 
to an illégal search and seizure by the Prohibition Offlcer, nor compel tUe 
défendant to gH'é testlinôny against hiniself, contrary to Const. "U. S. 
Amend. tt. and such liquor could therefore be introduced in évidence 
against the défendants, if otherwise compétent. 

3. Criminal law <s=;3687(l )— Trial court could reopen case, to permit réintroduc- 

tion of liquor in évidence. 

After both parties liad rested, and défendants had moved for a directed 
verdict in their favor, on the ground that the liquor In question had not 
been introduced in évidence, it was within the discrétion of the trial 
court to permit the government to reopen the case for additlonal testi- 
mony. 

©=aFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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4. CrimJnal law <s=s> 1032 (4)— Objection information was signed by assistant dis- 
trict attorney cannot be first made in appellate court, 

The objection that the information was insuffiçieiit, because signed l»y 
tbe assistant district attorney, whieli was not made in' the court below, 
cànnot be urged for the flrst time on writ of error. 

In Error to the District Court of the United States for the District 
of Montana; George M. Boitrquin, Judge. 

Murray L. ,McGrew and another were convicted of violating the 
National Prohibition Act, and they bring error. Affirmed. 

J. A. Kavaney, of Ft. Benton, Mont., for plaintifïs in error. 
John L. Slattery, U. S. Atty., and Ronald Higgins and W. H. Meigs, 
Asst. U. S. Attys., ail of Helena, Mont. 

Before MORROW and HUNT, Circuit Judges, and BEAN, Dis- 
trict Judge. 

BEAN, District Judge. The plaintifïs in error were tried and con- 
victed in the District Court of Montana for a violation of the National 
Prohibition Act (41 Stat. 305), and hâve appealed. 

They were arrested without a warrant on November 10, 1921, by the 
sheriff of Chouteau county, Mont., and his deputy; while in the act of 
transporting in an automobile a quanti ty of intoxicating liquor. The 
liquor and automobile were taken possession of by the arresting ofïicers. 
On the same day an information was lodged in the &tate court, charg- 
ing them with illegally possessing and transporting intoxicating liq- 
uors, whereupon they filed a pétition for the return of the property 
seized by the sherifï and the suppression of the same as évidence, on 
the ground that it had been illegally seized. C)n December 12, 1921, 
the informa:tion was dismissed on motion of thé county attorney, and 
the property seized by the sheriff ordered returned to the défendants ; 
but before this was donc it was taken possession of by a fédéral pro- 
hibition ofHcer and the défendants rearrested, and that without a war- 
rant. 

On December 15, 1921, an information was filed in the District Court 
by the assistant United States attorney, charging the défendants with 
illegally possessing and transporting intoxicating liquors, in violation 
of the Na!tional Prohibition Act. They thereupon filed a pétition for an 
order requiring the prohibition enforcement officer to return to them 
the properties taken by him f rom the sheriff and suppressing the same 
as évidence in the cause. This pétition was denied, and the défend- 
ants tried and convicted. 

The évidence on the trial consisted of the testimony of the arresting 
ofïicers and the liquor .seized, or a part thereof. By appropriate mo- 
tions, objections, and exceptions, the défendants hâve preserved the 
question as to the competency and admissibility of such évidence. It 
is contended that the constitutional rights of the défendants were vio- 
lated by the seizure of the property and the subséquent taking posses- 
sion thereof by the fédéral prohibition officer, in .violation of the Fourth 
and Fifth Amendments to the Constitution of the United States. 

The origin and purpose of thèse amendments hâve been so thorough- 
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ly considered by the Suprême Court in numerous cases that it would 
be superfluous to attempt to add anything to the discussion. Burdeau 
V. McDowell .(decided june 1, 1921) 256 U. S. 465, 41 Sup. Ct 574, 65 
L. Ed. 1048, 13 À. h. R. 1159; Gould v. U. S. (decided Feb. 28, 1921) 
255 U. S. 298, 41 Sup. Ct. 261, 65 L. Ed. 647; Silverthorne Lbr. Co. et 
al. V. U. S., 251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319; Perlman v. 
U. S., 247 U. S. 7, 38 Sup. Ct. 417, 62 L. Ed. 950; Johnson v. U. S., 
228 U. S. 457, 33 Sup. Ct. 572, 57 L. Ed. 919, 47 h. R. A. (N. S.) 263; 
Weeks v. U. S., 232 U. S. 383, 34 Sup. 341, 58 L. Ed. 652, L. R. A. 
1915B, 834, Ann. Cas. 191 5C, 1177. 

[ 1 ] As clearly pointed out by the court in the cases referred to, the 
Fourth Amendmént was intended as a restraint upon the fédéra! gov- 
ernment and its agencies, and not directed to individual conduct of 
State officers, and the Fifth Amendmént was intended to proteet the 
citizen from compulsory testimony against himself. In the présent 
case no officer of the government had anything to do with the seizùrC 
of the property in question. Or any knowledge thereof, so far as the 
record discloses, lintil after it had been taken from the défendants and 
was in the possession of the sherifï. Assuming, ther^fore, but not 
deciding, that the arrest and seizure by the sheriff was illégal, there 
was no invasion by a government ofiRcer or by its authority of the 
security afforded by the Fourth Amendmént, as whatever was done 
was the act of the state officers. 

[2] The fact that the sheriff did not comply with theorder of the 
state court and return the seized property to the défendants, but deliv- 
ered it to a prohibition officer, did not amount to an illégal search and 
seizure by the officer, nor compel the défendant to testify against him- 
self, nor did it deprive the government of the right to use it, if other- 
wise compétent and material, as évidence on the trial. Bordeau v. 
McDowell, supra; Weeks v. U. S., supra; U. S. v. Falloco (D. G.) 
277 Fed. 75 ; Youngblood v. U. S. (C. C. A.) 266 Fed. 795. 

[3] After both parties had rested the défendants moved for a di- 
rected verdict in their favor, on the ground that the liquor in question 
had not been introduced in évidence. The court thereupon permitted 
the government to reopen the case for additional testimony. This was 
a matter clearly within the discrétion of the trial court, and its ruling 
is not réversible error. 

[4] Objection is made hère that the information is însufficient, be-» 
cause preferred and signed bv the assistant district attorney, and not 
the district attorney. No such objection was made in the court below, 
and it cannot be urged hère for the first time. 

The judgment there fore is affirmed. 
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In re BRYER. 

(Circuit Court of Appeals, Second Circuït. May 22, 1922.). 

No. 315. 

Bankruptcy <S=>387— After acceptance by creditors, bankrupt not entitied to with- 
draw offer of composition. 

After acceptance ;by creditors under Bankruptcy Law, § 12 (Comp. St. § 
9596), but before confirmation, a banlcrupt cannot as of rlght withdraw his 
offer of comjKJsition. 

Pétition to Revise Order of the District Court of the United States 
fpr the Sputhern District of New York. 

Intthe matter of the bankruptcy of Harry Bryer, trading as the A. 
& B. Clothes Shop. On pétition to revise an order of the District 
Court, confirniing the report of a spécial commissioner, denying the 
bankrupt leave to withdraw his ofïer of: composition. Order affirmed. 

Shaîne & Weinrib, of New York City (David W. Kahn, of New 
York City, of counsel), for petitioner. 

Edwin Levisohn and Isidor Niner, both of New York City, for re- 
spondents. 

Before ROGERS, HOUGH, and MAYER, Circuit Judges. ' 

MAYER, Circuit Judge. The sole question presented by this péti- 
tion to revise is whether the bankrupt has the right as matter of law 
to withdraw his offer of composition. The facts follow: 

An involuntary pétition in bankruptcy was filed against the bank- 
rupt on November 7, 1921, and on November 21, ^921, he was adjudi- 
cated a bankrupt. In due course a trustée was appointed, and the 
bankrupt was, examlned. Thereafter an offer of composition was made 
by him pursuant to the statute, and this offer was accepted by a ma- 
jority in number of the creditors whose claims had been allbwed, and 
that number represented a majority in amount of such claims, as pro- 
vided and required by section 12b of the Bankruptcy Law (Comp. St. 
§ 9596 [b],). Application was then made to confirm the composition, 
and upon the return day of such application spécifications of objection 
vv'ere filed by creditors. Further proceedings were had, resultirig in the 
fiïing of amended spécifications by one of the objecting creditors, and 
a hearing was had before a référée in bankruptcy, acting as spécial 
cdmhiissioner, ùpon such amended spécifications on March 2, 1922. 
At such hearing an application was made on behalf of the bankrupt 
for leave to withdrav/ his offer of composition. Under date of March 
6, 1922, the spécial commissioner held, among other things, that the 
objecting créditer was entitied then to a détermination of the issues 
raised by his objections against the confirmation of the composition, 
and that leave should not be given to the bankrupt without the consent 
of the objecting creditors "to escape a détermination of such issues," 
and thereupon the spécial commissioner recommended that an order 
should be made denying the bankrupt's application to withdraw the 

i®;=>For other cases see same topic & KEY-NUMBER in ail Key-Nuiubered Digesta & Indexes 
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offer of composition. The'matter then camé on before the District 
Judge, who confirmée! the report of the spécial commissioner ând or- 
dered that the application by the bankrupt for leave to withdraw the 
offer of composition be denied, and further ordered thàt further hear- 
ings should be had upon the amended spécifications. Thereupon ,the 
bankrupt took this pétition to revise the order supra, "whichwas dated 
Alarch 18, 1922. 

The bankruptcy statute sets up definite procédure relating to com- 
positions. It recognizes the desirability of a proper composition, but 
in so doing it has necessarily in view, not only the privilège thus.ac- 
corded to a bankrupt, but also the rights of creditors, and thus the 
statute has devised machinery which may be called reciprocal in char- 
acter. The procédure provided under section 12 of the Bankruptcy 
Law is necessarily individual to this statute. It is concerned with the 
rights, not only of those creditors who àccept the offer of composi- 
tion, but with those who affirmatively oppose or décline or quiescently 
neglect to accept such offer, and even though there is an acceptance by 
a majoi^ity under the provisions of section 12b, it still remains for the 
judge to be satisfied under section 12d that the composition is for the 
best interests of the creditors, that the bankrupt has not been guilty of 
any of the acts or failed to perform any of the duties which would be 
a bar to his discharge, and that the offer and its acceptance are in 
good faith, and hâve not been made or procured except as by the stat- 
ute provided, or by any means, promises, or acts forbidden by the stat- 
ute. 

As an assurance that the offer of composition, if accepted, will be 
carried out, the statute also requires an appropriate deposit of money 
as provided in section 12b. It is significant and important that under 
section 12a "action upon the pétition for adjudication shall be delayed 
until it shall be determined whether such composition shall be con- 
firmed." Thus the whole status of a proceeding which starts with a 
pétition in bankruptcy is changed by an automatic stay, where the of- 
fer of composition is prior to adjudication. Thus, while such stay is 
operative and the procédure preliminary to final disposition by the 
judge is going forward, the situation of the estate may hâve materially 
changed. The assets of the estate may hâve become less valuable. 
Expenses of administration may hâve accumulated, and indeed do in 
most instances accumulate, and in some cases, as hère, an objecting 
creditor or creditors may hâve incurred the expense of opposition, and 
their counsel may hâve taken appropriate proceedings to présent facts 
which, if found against the bankrupt, may operate later as a bar to his 
discharge. 

If a bankrupt or an alleged bankrupt sets in motion the procédure 
under section 12 of the act, and can then at his own whim or upon his 
own désire withdraw his offer as matter of course, the purpose of the 
act would be f rustrated, and the situation more or less affected and 
complicated by a change in the status of the estate and in the situation 
of the creditors. Further, it is known from a practical administration 
of the act that frequently efforts by creditors to pursue inquiries as 
to the actions and conduct of a bankrupt cease upon an offer of terms 
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of composition, and ît might well bç that witnesse? and facts available 
to creditors woùld be lost to the creditors in the reliance that the offer 
must stand, so far as concerns the bankrupt. The court in the case of 
In re Agrée (D. C) 247 Fed. 590,, had in eiïect before it the question 
now; presentéd upon this pétition to revise, and in a considered opinion 
pointed out the intent of the statûte andcalled attention to the fact that 
the statute does not make any provision for the withdrawal of an of- 
fer of composition. The same point of view is expressed in a sensé 
converseiy in In re Levy (D. C.) 110 Fed. 744. 

We do not deem it necessary to hold, as was su,£jgested in Cobb v. 
First National Bank of Livonia (D. C.) 263 Fed. 1000, that the accept- 
ancë of the ofïer of composition constitutes a contract. We think the 
solution of the question at bar dépends upon the construction of the 
statute, and we are satisfied that it was not intended that a bankrupt 
or an alleged bankrupt, as. the case might he, should hâve the right to 
withdraw his offér of terms of composition, irrespective of the consent 
of creditors. We are not called upon to décide whether such an ap- 
plication to withdraw may be granted upon notice to ail of the creditors 
and without objection from thtxa- That case is not before us; but 
wheré, as hère, there is objection, we hold that the ofïer cannot as of 
right be withdrawn by the bankrupt. 

Order affirmed, with costs. 



BARDE STEEL PRODUCTS CORPORATION v. FRANKLIN NAT. BANK. 

(Circuit Court of Appeals, Tlùrd Circuit. June 20, 1922.) 

No. 2837. 

Banks and banking <S=>I9I— Bank held not Ifable for payment of drafts drawn aft- 
er notification to drawer that renewat of customer's letter of crédit had 
expired. 

Where a t>aiik, after exécution of an agreement to honor sight drafts 
drawn against its customer to a stipulated amount and for a specifled 
tlme, notifled plaintiff that tliè letter of crédit issued to its custofner had 
expired, and that after a renewal of 60 days it had not been extended, the 
bank was not llable for drafts drawn by plaintiff thereafter. 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by the Barde Steel Products Corporation against the Frank- 
lin National Bank. Judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

Carr & Krauss, of Philadelphia, Pa. ( Stanleigh P. Friedman, of 
New York City, of counsel), for plaintiff in error. 

William A. Schnader and Thos. De Witt Cuyler, both of Philadel- 
phia, Pa., for défendant in error. 

Before BUFFINGTON, WOÔLLEY, and DAVIS, Circuit Judges. 

<g5»Fpr,other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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BIXFFINGTON, Circuit Judge. In this case the Barde Steel Prod- 
ucts Corporation brought suit for damages for breach of contract 
against the Franklin National Bank. Jurisdiction is based on diversity 
of citizenship. The court entered judgment for the défendant on the 
pleadings, whereupon the plaintifï- sued out this writ of error. 

The facts of the case, which are not disputed, are that the bank 
delivered to the steel company the following paper, viz. : 

"Philadelphia, Feb. 4, 1920. 

"Barde Steel Products Corporation, 114 Liberty Street, New York City — 
Gentlemen: We hereby agrée to guarantee payment of your sight drafts wlth 
the relative invoiees and bills of lading attached on Messrs. F. R. Phillips & 
Sons Company, Philadelphia, to the extent of ?l,00O,00O, drawn against ship- 
ments made under your agreement with Messrs. Phillips under date of Janu- 
ary 29, 1920, covering the sale to them of 25,000 tons of steel at $59 per 
gross ton f. o. b. cars, shipping point. Drafts to be sent direct to this 
bank for collection. This guaranty to remain in force until July 31, 1920. 
"Yours truly, [Signed] J. Wm. Hardt, Cashîer." 

The day before the expiration of the term provided in said paper, 
the bànk delivered to the steel company the following paper, viz. : 

"Philadelphia, July 30, 1920. 

"Barde Steel Products Corporation, 114 Liberty Street, New York, N. Y. — 
Gentlemen: Replying to your letter of July 27th, y ou may continue to make 
drafts, unless otherwise advised, up to September 30th, for the balance, a.s 
shown on our books to-day, of $293,,S02.38, drafts to be attached to invoiees and 
negotiable bills of lading which are acceptable to and passed upon by F. R. 
Phillips & Sons Company. 

"Very truly yours, [Signed] J. Wm. Hardt, Cashier." 

In pursuance of thèse two papers, a large number of sight drafts 
were drawn- by the steel company on F. R. Phillips & Sons Company, 
Philadelphia, and were accepted and paid by the bank up to September 
30, 1920, when the second paper expired by its own limitations. Aft- 
er that date the steel company drew some further like drafts, which 
were also accepted and paid by the bank, but later it declined to ac- 
cept and pay any further draft, by a paper which reads as follows, 
viz.: 

"Philadelphia, Feb. 5, 1921. 
"Messrs. Rose & Paskus, 129 Broadway, New York City — Gentlemen: I 
beg to acknowledge receipt of your letter of February 4th, the contents of 
which I hâve noted. The letter of crédit issued by us to the Barde Steel 
Products Corporation expired on June 30th and was renewed for sixty days, 
but was not further extended. 

"Yours very truly, J. B. McAUister, Président" 

Thereupon the steel company brought this suit. We shall not at- 
tempt to restate the contention, argument, and discussion of cases 
made by counsel, for, in our judgment, the case before us turns wliolly 
on the written contract between the parties, and the question involved 
is whether the bank was bound by such contract ta accept and pay 
drafts after September 30, 1920. In our view, it was not. By the 
first paper the bank's contract to pay drafts thereunder ended by its 
own limitations on July 31, 1920, and by the second paper the steel 
company's right to draw drafts was limited in ttme to "continue to 
make drafts, unless otherwise advised, up to September 30th for the 
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balance, as shown on our books tor-day, of $293,302.38." And the 
character of such drafts was furthej+ limited, "drafts to be attached to 
invoicés and negotiable bllls of lading which were acceptable to and 
pasaed upon by F. R. Phillips & Sons Company." The contract situa- 
tion between thesteel company and tlie bank was correctly Summarized 
and stated in the bank's letter of February 5, 1921, in thèse words: 

"The letter of crédit issued by ûs to the Barde Steel Corporation expire<l 
on June SOtli and was rfenewed for sixty days, but was not further extended." 

: : We are shown no writing or no course of conduct by the bank by 
which thèse time limited agreements were farther extended. The 
paynierit by the bank oa any drafts after September 30th was not an 
extension of the time limited contracts. Such payments in no way 
misled the steel company» estopped ; the bank f rom ceasing to pay 
drafté; or in any way ttommittedit to pay further ones, for such drafts 
were neither within thetiiilé limit nor of the characteï described in the 
extension, viz. : ' 

"Drafts to be attached to învoices and negotiable bills of lading whlch-ane 
acceptable to and passed upon by F. R. Phillips & Sons Company." 

Finding no contract liability resting on the bank to accept and pay 
further drafts, the court was in no error in entering the judgriiént 
for the bank, which we now afïîrm. 



GLENBERG v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1922.) 
Ko. 3727. 

i. Criminal law ig=::3956(3) — Order overruling motitin for new trial not reviewable. 

Overruling of motion for new trial on the ground of newly discovered 
évidence based on two aflidavits, one by a witness at the trial which 
directly contradicted his testlmony, and both of which were contradicted 
by couhter affldavits, TieZd! not an abuse of discrétion. 

2. Criminal law €=^1 156(1)— Rullng on motion Tor new trial discretionary. 

A motion for new trial is addresscd to the sound discrétion of the 
trial court, and its ruling thereon is not reviewable, except for an abuse 
of discrétion. 

In Error to the District Court of the United States for the E aster n 
Division of thé Northern District of Ohio; D. C. Westenhaver, 
Judgei 

Grittinàl ' pfosecution by the United States against John Glenberg 
and another. Judgment of conviction, and défendant Glenberg brings 
error. Afiirmed;' 

T. S. Dunlap, of Cleveland, Obio, for plaintiff in error. 

Berkeley W. Henderson, of Cleveland, Ohio, for the United States. 

Before KNAPPEiSF.DËNISON, and DONAHUE» Circuit Judges. 

«gSBFor other cases see same topit: & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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DO NAHUE, Circuit Judge, The plaintiff in error, John Glenberg, 
and one Hyman Goldman, were convicted on a joint indictment charg- 
ing them with the illégal possession of morphine in violation ôf the 
Revenue Act of December 17, 1914, commonly known as the Harrison 
Anti-Narcotic Lavi^, as amended by sections 1006, 1007, of the Reve- 
nue Act of 1918 (Comp. St. Ann. Supp. 1919, §§ 6287g, 6287/); Mo- 
tion for new trial' was overruled, and sentence imposed. 

[i] It is insisted upon behalf of plaintifï in error tha:^: the trial 
court erred in overruling his motion for. neW: trial based upon thç 
ground of newly discovered évidence. A number of affidavrts yvere 
filed in support of this motion, but the principal ones, relîed upon by 
counsel for plainti'fif in error are the afifidavits of Hyman, Goldman, 
the codefendant of'Glenberg, and Morris Weiss. 

Goldman's aflfidavit is to the effect thàt he saw William Krohn 
place a packag'e of morphine in John Glenbersf's machine, when "Glen- 
berg had turned his back and gone into a cigar store àt that place." 
He testified on the trial of the cause that he did not see John Glen- 
berg.on that day. He also testified that he did not see an automobile 
parked at the corner of Pàrkgate and East 105th street. Now he 
submits an affidavit that he did see this car; that he saw'Glen- 
berg, and that, after Glenberg had turned his back and had gone into 
the ci|:ar store, some one placed a package of morphine in Gl^'^berg's 
car. Just how he knew it was morphine he does not uridertike to 
say. Not only does this affidavit contradict his évidence op the trial 
of the case in thèse two important particulars, but is so wholly in- 
consistent therewith that the trial court properly found that, "if what 
he has sworn to in this affidavit is true, then he committed perjjiry 
upon the trial of the cause." 

The affidavit of Morris Weiss states that he was présent and was 
talking with Ingram when he saw William Krohn approach and place 
a package on the seat of a Dodge roadster parked on East 105th street 
near Par kgaté avenue. Ingram dénies that Morris Weiss was prés- 
ent at the time and place mentioned in his affidavit, or that he had any 
conversation with him whatever, and that Hyman Goldman was the 
only' one with whom he talked on that occasion. 

Otto Diskowski, a détective on the Cleveland police force, testified 
by affidavit that Morris Weiss was not présent and did not hâve any 
conversation wifh Arthur Ingram at that time and place. Frank 
Passicek also filed a counter affidavit in which he states that he knows 
Morris Weiss ; that he was not with Arthur Ingram at East 105th 
street and Pàrkgate avenue on the date of the arrest of Hyman Gold- 
man and John Glenberg. This witness also testified upon the trial 
of the cause that, when Glenberg parked his Dodge roatdster on the 
northwest corner of 105th street and Pàrkgate avenue and befora 
the arrivai of Ingram, he walked over to the machine and at that 
time saw this package in the seat. Ail of the police officers testified 
that they kept this car under surveillance from the time it was parked 
until Goldman was arrested. Thèse policemen àlso testified that they 
are more or less f amiliar with the persons suspected of dealing un- 
281F.— 52 
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lawfully in naicotics, and that they know no sUch person as Wijliam 
Krohn, and William Krohn was not produced, nor was an affidavit 
filed by him. There are other affidavits filed in support of this mo- 
tion, but it is unnecessary to consider them in détail. 

[2] A motion for a new trial is diiîected to the sound discrétion of 
the trial court, and the ovemiling of such motion is not reviewable, 
except for an abuse of discrétion. Laurie v. United States (C. C. A.) 
278 Fed. 934, and cases there cited ; Maryland Casualty Co. v. Or- 
chard ]>n4 & Timber Co., 240 Fed. 364, 367, 153 C. C. A. 290. In 
viéw of the conflict between Goldman's affidavit and his évidence on 
the trial of the case, and the practically overwhelming proof that 
Morris Weiss was not. présent and did not hâve a conversation with 
Ingram, it cannot be said that the action of the trial court in overrul- 
ing the motion for a new trial was an abuse of discrétion. 

The question of the sufficiettcy of the évidence is not presented by 
this record; but, even if it were, it is clear that the verdict of guilty 
is sustained bv substantia) evif-'enre sufficient to furnish the certainty 
of proof required in a criminal case. 

For the.reasons stated, the judgment of the District Court is af' 
firmed. 



BOISE-PAYETTE LUMBER CO. v. HALLORAN-JUDGE TRUST CO. 

(Circuit Court of Appeals, Ninth Circuit. June 5, 1922.) 
No. 3S02. 

1. Mortgages <g=>l5l (3)— Mechanic's lien held not to date back, as to priority, of 

mortsage. 

Under Comp. St. Idaho, § 7345, providing that a mechanic's lien shall 
hâve préférence over any lien, mortgage, or other incumbrance attaching 
sxibsequent to the tlme when the building or structure was commenced, 
■work done, or materials furnished, or of which the lienholder had no 
notice, arid which was unrecorded at the time the building or structure 
was commenced, work done, or materials commenced tô be furnished, as 
construed by the Suprême Court of the state, the lien of a subcontractor 
attaches, as against a mortgage, when he commences to work or to fur- 
nish materials, and does not date back to the time of the maklng of the 
contract by the principal contracter. 

2. Courts (S=^366 ( I )— Fédéral courts follow construction of state statutes by 

State courts. 

Where a state statute has been definitely construed by the hlghest 
court of the state, such construction is binding on the fédéral courts. 

Appeal from the District Court of the United States for the Eastem 
Division of the District of Idaho; Frank S. Dietrich, Judge. 

Suit in equity by the Halloran-Judge Trust Company against the 
Boise-Payette Lumber Company and others. From the decree, the 
Lumber Company appeals. AfBrmed. 

J. H. Peterson and T. C. Côffin, both of Pocatello, Idaho, for àp- 
pellant. 

Edwin' SnoWj of Boise, Idaho, for appellee. 

®=3F0r other cases see same topic & KEY-NÙMBER in ail Key-Numberëd Dlgests & Indexés 
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Before MORROW and HUNT, Circuit Judges, and BEAN, Dis- 
trict Judge. 

BEAN, District Judge. This is a suit by the Halloran-Jùdge Trust 
Company to foreclose a mortgage or deed of trust upon an irrigation 
System in the state of Idaho. The Boise-Payette Lumber Company is 
a défendant, and by cross-ccmplaint seeks to foreclose a lien for ma- 
terial furnished by it to one Wilkie, who had a contract made on the 
30th of Deçember, 1919, by which he was to pérfôrm the labor and 
furnish the material necessary in the completion of the irrigation Sys- 
tem. The trust deed or mortgage of the plaintiflF was executed on De^ 
cember 31, 1919, and recorded on the 26th of Jànuary, 1920. There- 
after, and about April 1, 1920, the Boise-Payette Lumber Company 
furnished Wilkie lumber and material to be used, and which was used, 
in the completion of the irrigation System, and subsequently perfected 
a valid lien therefor. 

[ 1 ] The only question for décision is whether the lien of the Boise- 
Payette Eumber Company relates back to and attaches at the date 
of the contract Avith Wilkie, and is therefore prior in right to the lien 
of plaintiff's mortgage, or whether it attaches from the time the Com- 
pany commenced to furnish the material, and is therefore subject to 
the mortgage lien. Its solution dépends upon the interprétation of the 
Mechanic's Lien Law of the state of Idaho, which, so far as material 
hère, provides: 

"The liens provided for in this cliapter are preferred to any lien, mortgage 
or other incumbrance, which may hâve attached subséquent to the tlme when 
the building, improvement or structure was commenced, work done, or ma- 
terïale * * * furnished;' also to any lien, mortgage, or other Incum- 
brance of which the lienholder had no notice, and which was unrecorded at 
the time the building, improvement or structure was commenced, work done, 
or materials were commenced to be furnished." Section 7345, Idaho Com- 
piled Statutes. 

This statute has been construed by the Suprême Court of the state 
in Pacific Savings, Loan & Building Co. v. Dubois, 11 Idaho, 319, 83 
Pac. 513. This was a contest between a mortgagee and a mechanic's 
lien claimant, and, as stated by the court, the question before it for dé- 
cision was : 

"Whether or not the claim of liens of persons pcrforming labor u^wn or 
furnishing materials for the construction of the building on the premises re- 
ferred to in the complaint relates in each case back to the time of the com- 
mencement of said building, or whether the lien attaches in favor of sueh 
parties from the date on which the labor was commenced to be performed, or 
the material was commenced to be furnished." 

And in disposing of it the court, after referring to the several pro- 
visions of the statute, said: 

"It seems clear to me that, when mortgages and other liens are Involved In 
the foreelosure of mechanics' and materialmen's liens, the time or date when 
the building was commenced, or the laborer began to work, or the materialman 
commenced to furnish the material, must be taken into considération in de- 
terminlng the priority of such liens over such mortgage lien. Ail liens for 
labor commenced and materials commenced to be furnished prior to record- 
ing said mortgages are prior and superior liens to said mortgages, and the 
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liens of ail laborers for , labçr , ^ommençed, and materialmep, for material 
commenced to be fui-nishedi subsequeùt 'tô the recording oî sald mortgages, 
are subordinate to said mortgages, when such work is done and material fur- 
nished by. persons not theretofore connected witli the construction of tbe 
building." 

[2] This being the construction of the highest court of the state, it 
is controlHng hère. Cross v. Allen, 141 U. S. 528, 12 Sup. Ct. 67, 35 
L. Ed. 843; Hartford Fire Ins. Co. v. C, M. & St. P. Ry. Co., 175 U. 
S. 91, 20 Sùp. Ct. 33, 44 L. Ed. 84. Défendant has referred to sev- 
eral authorities, including that of McClain v. Hutton, 131 Cal. 132, 61 
Pac. 273, 63 Pac. 182, 622, and Bloom on Mechanics' L,iens, §§488 and 
489 ; but, in view of the décision of the Suprême Court of the state of 
Idaho, it is needless to comment on décisions from.other states. 

The decree is theref ore afhrméd. 



MORRIS COUNTY TRACTION CO. v. HENCÉ: 

(Circuit Court of Appeals, Third Circuit. July 3, 1922.) _ 

No. 2840. ' 

Copyrights <S=:?83— Evidence held not to support finding of violation of copyright. 

~E-vïà.ence.held not to support flndlng that défendant published a map 
wiieh plaintiff, nnder Comp. St. § 9517, was entitled to the exclusive rlght 
to publish. 

Appeal f rom the District Court of the United States for the District 
of New Jersey ; Charles F. Lynch, Judge. 

Bill by Ernest Hence against the Morris County Traction Company. 
Decree for plaintifï, and défendant appeals. Decree vacated, and 
cause remanded, with instructions to dismiss bill. 

King & Vogt, of Morristown, N. J. (Elmer King and Robert H. 
Schenck, both of Morristown, N. J., of counsel), for appellant. 
W. P. f'reble, of New York City, for appellee. 

Before BUFFINGTON, WOOLEEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Ernest Hence 
fîled a bill against the Morris County Traction Company, charging it 
with violation of the copyright which section 9517, United States Com- 
piled Statutes, gave him in the exclusive right "to print, reprint, pub- 
lish, and vend" a certain map. As no contention is made that the trac- 
tion Company printed, reprinted, or vended such copyrighted map of 
Northern New Jersey, which is hère involved, the case résolves itself 
into the légal question whether the proof s show the traction company 
published said map. On that question, the court below found for the 
plaintiff. and awarded him damages. Whereupon the défendant took 
this appeal. 

The testimony, in which there was no dispute, showed that in 1920 
ohe L^tassa, who was getting up an advertising sheet of Northern New 
Jersey cbncerns, came to the traction company's office and solicited an 

^=»For other cases see same toplc & KEY-NUMBERtn ail Key-Numberefl Dlgests & Indexes 
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advertisemeiit. iliNoiàdvertisement was given him, but while he wàs in 
the office he saw, underneath the glass on the office table, a copy of ■ the 
map of Northern New Jersey, which Hence, the plaintiff, had copy- 
righled eight years before. What took place is thus stated by O. G. 
Schultz, the secretary of the traction company: 

"Q. What did Mr. Latassa want to do — what scheme did he hâve in mind 
when he came to see you as he told you? A. As he told me, it was the ad- 
vertising of local concerns in the district, and it made it attractive if he 
could hâve a map of the route, which would, of course, benefit us to that 
extent. 

"Q. Did he see that you had a inap? A. Tes; he referred to it. He says, 
'This is just what 1 wanted.' It was under my glass on the end of my table. 

"Q. Then what did you tell himV I don't want to rehash it ail, but I 
want to get It in détail. A. My recollection is I told him this map was pre- 
pared by Mr. Hence, and to give him the address I, looked it up in the télé- 
phone book and told him to arrange with Mr. Hence, and everything would 
be ail rigbt, and he left the office and said he would. . . 

"Q. Did you tell him it had been copyrighted? A. Well, ï think I re- 
ferred to the bottom of it — This is marked 'copyriglited.' " 

"Q. Then he went away V A. And I haven't seen him since. * * * 

"Q. Did you hâve anything to do with the publication — you or'your com- 
pany hâve anything to do with the publication— of this map? A. Abso- 
lutely Bothing. 

"Q. Had you anything to do with the publication of the advertisements-- 
arovind the map? A. Neither the publication nor the soiicitation. 

"*Q. Had you anything to do with the issuing of thèse maps? A. Not 
in the least; nothing whatever. ' 

"Q. Counsel on the other side bas asked you whether you had paid for 
this mémorandum at the top of the map: 'Watch your step, Morris County 
Traction Company, Safety First' — pay anything for that? A. No, sir; we 
never paid Mr. Latassa — we never paid him anything. , 

"Q. Did you agrée to pay him anything? A. No, sir. 

"Q. Did you hâve any contract or agreemênt with him Ih référence to 
the words that appear above the map? A. Nohe at ail. 

"Q. Now, as tp issuing thèse maps, ail you did was he sent you 50O, did 
he not? A. He sent us 500 copies. 

"Q. And you sent those to your thrçe stations? A. We kept some in tlie 
office, and sent the rest to the two dispatching oftlces at Dover arid Summit." 

This comprises the entire proof in the case in that regard, and the 
court in its opinion rightly said : 

"The défendant did not sell any of the maps, and, ao far as appears from the 
testimony, none of the 500 secured by it ever reaclied the public, or pros- 
pective purchasers of maps." 

Assuming, as we do, that Latassa wronged Hence by publishing his 
copyrighted map on his advertising sheet, wc are unable to see how 
the traction company became a participant in that v^rrong, Its entire 
good faith and innocence from any wrongful intent, and its désire to 
respect Hence's rights, are evidenced by the fact that, when Hence's 
map attracted the attention'of Latassa, the secretary of the company 
called the latter's attention to Hence's copyright, gave him the latter's 
address, and advised him to see him and arrange to get permission to 
use it. When, therefore, Latassa later gratuitously sent a lot of his 
maps to the company's office, the receipt and subséquent rétention of 
them by the company shows neither an intent of wrongdoing, or in- 
deed such an act, and if an innocent receiving and a guiltless rétention 
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of thèse gràtuitouslydistributedsheets were to be adjuidged a publi- 
cation by this traction Gonijjany of the advertising sheet, inwhich the 
map had been wrongfuUy placed by Latassa, the Copyright I^w wpuld 
be an instrument of wrong to innocent people rather than' a punisher 
of evil-minded violators of its provisions. . ; 

Finding tbe traction çompany has donc no wrong, and that a.sirnple 
inquiry by the plaintiff before he filed this bill would hâve disclosed the 
groundlessness of this complairit, the decree belovr is vacated, and the 
causé renianded, with instructions to' dismisà thë bill; the plaintiff to 
pay costs in, this court and the court below. 



GOFF V. UNITED STATES. 

(Circuit Court of Appeals, EIghth Circuit. May 27, 1922.) 
■. No. 5977. 

1. Criininal.law i^ 1090(1 4)— Giving or r;pfusal of instructions not réviawablç, un- 

less contained in tiie record. 

Tlie giving or refusai of" instructions is not reviewable, unless. thé- 
instructions given or requested are set out in a blU of exceptions., ,' 

2. Criminal iaW:<S=»9ll, 1 156(1)— Ruiing on motion for new triai not reviewable. 

The, granting or refusing of a motion for new trial is wltjiin the sound 
discrétion of tlie trial court, and not subject to review by an appellate 
court, unless an abuse of discrétion appears. . , , 

In Errof to the District Court of the United, States for the Eastern 
District of Arkansas. : . 

Criminal i)rosecution by the United- States against Guy Goff. Jùdg- 
ment of conviction, and défendant brings error. "Affifmed. 

J. A. Corner, of Little Rock, Ark., for plaintiff in error. 

Charles F. Cole, U. S. Atty., of Batesville, Ark., W. A. Utley, Asét. 
U. S. Atty., of Benton, Ark., and June P., Wooten, Sp. Àsst. U. S. 
Atty., of Little Rock, Ark. 

Be foré LEWIS and KENYON, Circuit jitdges, and JOHNSON, 
District Judge. 

KENYON, Circuit Judge. The 'indictment in this case was undér 
section 192 of the Criminal Code (Comp. St. § 10362). There are two 
counts. The first charged plaintiff in error with breaking into a 
building used in part as a post office of the Uiiited States with intent 
to commit larceny therein. The second charged him with appropriating 
to his own use $12.94 of postal funds. Upon trial the jury found plain- 
tiff in error guilty on the first count, and acquitted him on the second 
count. The case was brought hère by writof error. 

The fourth and seyenth assignments of error relate to claimed er- 
roneous instructions of the court. The fifth and sixth assi.gnments of 
,error relate to alleged errors of the court in refusirtg to give certain 
instructions. The assignments of error recite that the défendant at. the 
time exceptfed to the instructions given, and âlso to the refusai of the 

^=3For otiier cases see èame topic & KEY-NtlMBÈR in ail Key-Numberefl Digests & Indexes 
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court to g'ive those requested. The instructions are not set out, and, 
so far as appears from the record, no exceptions were taken or pre- 
served to any instructions given, nor were exceptions taken or pre- 
served to the failure to give any instructions requested. Neither the 
instructions as given, nor the instructions requested, appear in the rec- 
ord for our perusal. 

The first, second, and third assignments of error are the usual as- 
signments, that the verdict and judgment are contrary to the law, that 
the verdict and jydgmentare contrary to the évidence, and that the ver- 
dict and judgment are contrary to both the law and the évidence. Thèse 
assignments raise no question for this court. 

[1] The eighth assignment of error relates to the action of the court 
in ruling on the motion for new trial. Under this condition of the rec- 
ord there is nothing for this court to pass upon. Failing to embody in 
the bill of exceptions the instructions of the court or the instructions 
requested at the trial, the assignments of error with référence to them 
cannot be considered. By the fâilure of the bill of exceptions, if it can 
be so considered, to cover thèse niatters, it will be assumed that the in- 
structions were sufifîcient and correct. Samlin v. United States (C. C. 
A.) 278 Fed. 170. This éliminâtes assignments of error 4, S, 6, and 7. 

[2] The eighth assignment of error charges that the court erred in 
overruling def endant's motion for a new trial. The granting or refus- 
ing of a motion for new trial. is within the sound discrétion qf the trial 
court, and is not subject to review on writ of error in appellate court. 
This question bas been settled by a long line of décisions. Among the 
many we quote:, Yellow Cab Co. v. Earle (C. C. A.) 275 Fed. 928; 
Arkansas Anthracite Coal & Land Company v. Stokes (C. C. A.) 277 
Fed. 625; Holder v. United States, 150 U. S. 91, 14 Sup. Ct. 10, 37 
L. Ed. 1010; Wheeler v. United States, 159 U. S. 523, 16 Sup. Ct. 93, 
40 Iv. Ed. 244; Addington v. United States, 165 U. S. 184, 17 Sup. Ct. 
288, 41 L. Ed. 679; Holt v. United States, 218 U. S. 245, 31 Sup. Ct. 
2, 54 L. Ed. 1021, 20 Ann. Cas. 1138. 

In Mattox v. United States, 146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 
917, Chief Justice Fuller draws a distinction between the gênerai rule 
and the situation in that particular case. There are a few other cases 
indicating that, where no discrétion had been exercised by the trial 
court in ruling on a motion for new trial, an exception might be made 
to the gênerai rule. No such situation, however, appears hère, and the 
gênerai well-established rule applies. 

Because of the condition of the record, as hereinbefore set forth, 
there are no matters before this court for review. Notwithstanding 
this, we hâve caref ully looked into the évidence and such record as is 
presented, find are satisfied there is ample évidence to sustain the 
verdict of the jury, and that there are no errors in the record which 
substantially aiïect the rights of plaintiff in error. : , 

The judgment and sentence of the District Court is thereforç af- 
firmed. " 
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In re NATIONAL S. S. LINES, Limited. 

(Circuit Court of Appeals, Second Circuit. April 3, 1922.) 
- ■ • , N0..241..; - ,;^\ , '. ■ ■'', 

Banltruptcy «S^ai (2)— Evidence held to prove insoivency of banltrupt. 

lu: banliruptcy proceedings, évidence held to, prove that alleged bank- 
rupt was insol vent on certain date. 

Appeàlfrom the District Court ojE 'the Ûnitéd Stages for the South- 
ern District of New York. .:'.[' 

, In the m^tter of the National Stèiniship Lines, lyimited, bankr.upt. 
From an order approvingjtHe report of à spécial tnâster and adjudicat- 
i■ng^ it a banlcrupt, the bankrupt appeals. A,ffirm'éd. , ' 

Appeal f rom an order of the District Court for the Southern Dis- 
trict of New York, entered May,.J4»vtl921, approving the report of a 
spécial- master, and adjudicating,,,a,ppellant a bankrupt. The sole 
question petiuiring considération is >jvhethçr National Steamship laines, 
tiihited," was' msolvent when it naadeicertain payments on November 
22,. 1919.- ^ < 

Kellogg & Rose, of New York City (Abram J. Rose and Asà B. 
Kellogg, bëth of New York City^ of counsel), for bankrupt appellant. 

Root, '.Clark, Buckner & Howland, of New York City (EUis W. 
lyëaveïi'worth, of New York City, of counsel); for appellees Coastwise 
Transp. Co. and others. ' '■ 

Before HOUÔH, MÀNTON, an,d MAYER, Circuit Jûdges. 

MAYÈR, Circuit Judge. .According to a statenient prepared by 
Ciaçcîo, the bookkeeper, who înstalle'd âhd siiperyised tlie bookkeep- 
irig feystem of the banknipt, there was on November 22, 1919, a sur- 
plus of ^128,132.36 in favor of the tàtilcrupt. An examination of the 
record deraonstrates that ^ there was pot any such surplus, because 
certain items were improj>érly credited, and at least one item improp- 
erly omltted from liabiiities. '' 

Assets improperly credited : 

■ (1) $14,418.37, A. H. Bull & C6. Thîs was for unearned frdght 
from an uncompleted voyage of tha steamship Jean from Buenos 
Aires to Rottei dam. It is apparent from the testimony of Dick Chiar- 
ello and of Ciaccio that this was not an asset, and the spécial master 
reported., that "the respondent [appellant hère] corisented that this 
asset shbuld be taken off." /* ' 

(2) $8,917.50, Coastwise Transportation Company. This was an 
item of unearned freights from the steamship Bristol, which was part 
of a làrger item. The spécial master reported that appellant con- 
sented to the striking out of this item. 

(3) '$9,440, Smith & Schipper.- this was said to be a claim due 
from freight in connection with the Tean. After considering the 
testimony, the master decided that this alleged asset was improperly 
marshaled, and with this conclusion we agrée. 

^:z>FoT other cases sec same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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(4) $40,611.33,' United Maritime Corporation. Both sides agreed 
that this debt has never been collected. After taking testimony, the 
master concluded that this was a bad debt, and not an asset^ and with 
this conclusibn'we also agrée. .The total of the foregoing is $73,387.19. 

On theliability side, there is not included the liabiHty for the char- 
ter hire on steamship Bristol, amounting to $66,500. On-November 
29, 1919, National Steamship Lines, Limited, by Hertz, its vice prési- 
dent, wrote Goastwise. Transportation Company as follows: 

"In regard to the charter money for the month of ISovember 21, ipi9, to 
Deeember 21, 1919, on the steamer Bristol, we regret to say that freights 
hâve so declined, and expenses increased, we are forced to the conclusion 
that we will be unable to continue with the charter and tlnance the resulting 
lossea. We give you prompt notice of the situation, and trust that the mat- 
ter may be closed up without inconvenience." 

The charter hire was at the ra1;e of $66,500 per month in advance, 
and thus this charter hire had not been paid on November 22d. There 
had been deposited wjth the owners the sum of $66,500 for security. 
The master stated in his report that the $66,500 due November 21st 
had never been paid "except by application of deposit," but we find 
no évidence to support the statement that the deposit was thus utilized. 
It may well be that the deposit had been applied to a previous month's 
hire, as is stated by counsel for appellees. 

Restating the account: From apparent assets of $278,461.17 mûst 
be deducted $73,387.19, leaving as assets $205,073.98. To the Ha- 
bilities of $150,368.81 must be added $66,500, making the total of lia- 
bihties $216,868.81. Thu.s, instead of a surplus of $128,092.36 (in- 
correctly stated, in Exhibit 14, as $128,132.36), there was a déficit 
of $11,794.83, without considering the status of the Hilton and Jean 
déposits. , -, 

From the foregoing, it is apparent that appellant was insolvent on 
November 22, 1919, and, as the acts of bankruptcy were clearly prov- 
ed, the order of adjudication was right. 

Order affirmed, 



FARISH CO. V. SOUTH SIDE TRUST CO. 

(Circuit Court of Apppals, Tbird Circuit. June 5, 1922.) 

" No. 2847. 

Bankruptcy €=7320— Court empowered to direct that olaim against bankrupt be 
liquidated by potion at law., 

Under Bankruptc.v Aet, § 6.3b (Comp. St. § 9647), the court is empower- 
ed, to direct that a claim against a bankrupt be liquidated by an action 
at laiy brougiit by the créditer against the bankrupt and the recelver, 
the issue to be tried l>y a jury. 

ïtetition to Révise and Appeal from the District Court of the United 
States for the Western District of Pennsylvania ; Charles P. Orr, 
Judge. "^:,^. 

In the matter o£ jt.lie Uniyersal Rubhér Products Company, .bank- 
rupt. Pétition by the Farish Company^ opposed by the South Side 

— — n I r — r — -~. : ' ^ : ! ; , 

<a=>For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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Trust Company, receiver. Order made, and the Fariçh Company pé- 
titions to revise the order and appcals. Order affirmed; and record 
remanded. 

H. M. Stephens, of New York City, and Wallace & Patterson, of 
Pittsburgh, Pà. (Charles A. Roberts, of New York City, of counsel), 
for petitioner and appellant. 

J. Henry O'Neill, of Pittshurgh, Pa., W. A. Rdbinson, of Philadei- 
phia, Pa., and H. V. Blaxter, of Pittsburgh, Pa., for appellee. 

Èef ore BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. In the court below thé Uhiversal Rubber Products 
Company was adjudged a bankrupt, The Farish Company had an un- 
liquidated claim of large amount against the bankrupt, and thereafter 
presented a pétition to the court se^'mg forth: 

"Tour petitioner and appllcant respectfully represents that it tias an un- 
llquidated. daim of considérable magnitude, wliich it désires lîquidated lie- 
fore the flrst meeting of creditora or the élection of a trustée or trustées 
herein, and to that end desires to présent évidence In support of Its claim and 
to hâve its claim liquidated at an early date." 

After hearing, the court disposed of the pétition in an opinion print- 
ed in the mafgin.^ Thereupon the Farish Company entered a pétition 
to revise and an appeal. 

1 "The Farish Company, one of the petitloning creditors, has presented a 
brief pétition asking for an order directing that its unliguidated claln» be lU 
ciuidated in such manner as the court shall direct, There Is a référence in 
the pétition to dépositions which hâve already been talîen and are on file 
In thls proceeding. By référence to the original pétition, we find that th& 
total claim of the Farlah Company Is $481,914.59, of whleh $120,054.15 is upon 
10 acceptances accepted by the bankrupt, and $361,860.44 is a claim for dan»- 
âges for cancellatlon of contracta for the sale of merchandise. Referrlng ta 
the dépositions on file, we flnd that the contraets for the sale of merchandise, 
if valid, were brokers' memoranda, and that the subject-matter waa cer- 
tain fabrlc of a certain width and weight, to be dellvered in equal monthly 
quantlties. The memoranda further provide that any sales conditions In 
force by the United States government shall be abided by and contain the 
further provisions that the Farish Company reserves the privilège, if there be- 
dissatisfaction with any of the goods shipped, to replace ' those goods at th» 
same price, and that, if the production of a certain mlll should be curtalied 
during the period, for reasons specified, the dellvery shall only be made pro- 
portibnâte to thé production. It Is apparent that the controversiès Which inay 
arise under the several contraets are llkely to be- exceedingly complicated. 
It is dotibtfui, also; whether, beeause of thé provisions with respect to the 
character of the fabrici that such fabrlc had a well-known market prlce. Un- 
der such circuuistànces, the meaSure 6f daiiiages may be rathe'r difficult of 
ascertainment. In view of the nature of the contraets, the court is of the 
opinion that the claim should be llquidatçd by litigation, in the form of aa 
action at law brought by thé Farish Company against the bankrupt corpora- 
tion and Its receiver, as défendants, in thls court, and that the issue shall be 
tried by a jury. The opposition to having the claim liquidated In any other 
way appears to be by creditors r,e{>resented by W. A. Robinson, Esq., and H. 
V. Blaxter, Esq., members of the? 'bar bf'this c6urt, and they'are authorlzed to 
represènt the défense in such litigation. In association with such counsel, If 
any, as may represènt the bankrupt. And it Is so ordered." 
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Inquiring first as to the poWer of the court to iriake its order, we en- 
tertain no doubt, for section 63b of the Bankruptcy Law (Gomp. St. 
§ 9647) so prdvides, viz. : ■ , 

"Unliquldated' elaims against a' bankrupt may, pursuant to application to 
the court, be liquida ted In such nmnner as it shall direct, and may there- 
after be provedand allowed against the estate." 

Af ter the daim is Hquidated in the mariner directed by the court, 
it is to be thefeafter presented to the référée for his considération, and, 
as provided by the statute. it "may thereafter be proved and allowed 
against his [the bankrupt's] éstate." Having, therefore, statutory 
power to make the order cbmplained of, we find no error in the court 
directing the liquidation be made in the District Court, in the form of 
a suit and under the course of procédure outlined. 

Its order is therefore affirmed, and, to preclude further delay, the 
record will be remanded forthwith. 



WILLIAMS & SHELTON et al. v. HUNTLEY et al. 

(Circuit Court of Appeals, Fourth arcuit. May 31, 1922.) 

No. 1952. 

Bankruptcy is=3482(3)— iAllowance of attorney's fées affirmed. 

An order flxing the fee allowed to attorney for petitioning creditors 
affirmed. 

Pétition to Superintend and Revise in Matter of Law,, Proceedings 
of the District Court of the United States for the Eastern District of 
South Carolina, at Charleston; Henry A. Middleton Smith, Judge. 

In the matter of the Chesterfield Dry Goods Company, bankrupt ; 
C. L. Huntley, trustée. Pétition by Williams & Shelton and others to 
revise an order of the District Court. Affirmed. 

R. E. Hanna, of Cheraw, S. C, for petitioners. 
R. T. Caston, of Cheraw, S. C, for respondents. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

KNAPP, Circuit Judge. On the llth of July, 1921, the above- 
named petitioners filed in the court beîow a pétition in involuntary 
bankruptcy against the Chesterfield Dry Goods Company, of Chester- 
field, S. C. R. E. Hanna was their attorney. On the following day 
the Company itself filed a voluntary pétition and was at once adjudi- 
cated bankrupt. 

It appears that in March, 1921, less than four months prior to its 
adjudication, the bankrupt had given a mortgage for $11,880 on its 
stock of goods and store fixtures to the Bank of Chesterfield, which 
the latter had assigned to the Bank of Cheraw. On the happening 
of the bankruptcy, the Bank of Cheraw began proceedings to foreclose 
this mortgage and advertised a sale thereunder on the 18th of July. 
Thereupon Hanna went to Charleston and obtained from the District 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Judge an order vféstraining the sale until' the f urtlier oi'der ofiëie court. 
Pending'tfie sélection of a trustée, thé dourt appointed a receiver to 
take charge of and sell the assets of the baïikrupt. 'iThCj mortgaged 
prop>erty. sold at attction f or $8,100, 'wltick is claimed tobe much more 
than it would hâve brought at a forecloBure salte; ahd'it is- further 
claimed thàt this favorable pirice res'ulted', at l'éàsît' îfi pàtt, fi-ôiïi a fur- 
ther ord^r obtairred by Hanna which j^Upvve^^the Si^cçessful bidder 
stifficient. tiaifc^tQ.remqve the stock of goods; frqm the. store. 
: i Subs^uently there viras a; settlenaent or arrangement by which , ail 
the mortgage liens wererelinquished and th^iiolderp thçreof came in 
a& unsecured creditors, shariçg with other.creditprg in a pro rata dis- 
ti-ibution. : :The petitioning çrçditprs:th,en asiaed,,for/an .allowance of 
$1,500 for attorney's'feeSijbut.the court belovi' allovi(jed orily $300. .The 
order dirécting payment of the lattef sura- contaiijis the following; ,: 

"On eonsiderins the two reports of the ' réPéréft heréln aiiâ the testimony ' 
sent up, and ail the papers in the cause, It does not appear to the court that 
services of any considérable character were rendered by the attomey for the 
petitioning creditors. A pétition in involuntary baukruptcy was filed, but the 
bankrupt admitted inaolv^noy , and expret^iSed ^,jvini»gi)fis^ tp beadjudicated 
bankrupt, which was done. The oniy ser^iée pérformeS wàs the obtalning an 
injunctiott àg&Inst a sale of thejapsets of thebanliriipt UjUdf^r.a mortgage held 
by the Bank of Cheraw. In this inatter, also, at the hearing on the rnle to 
show cause, a receiver was appointed t« hoM the assets, and no very extended 
argument or discussion was h^d. Under ,all the cirçumstances, it does no(: 
appear, tp tlie court tha,t the àttorney. tfor'tjiè pétttipnlniEf crediforB, Mr. U. 
E. Hànria, undér thé scale of feés ariôWèd: by'th'iS court,- should réceivè more 
than the sum of $300 recommended by the référée in bankmptcy/''' 

This is. claimed to show that the fées in dispute weren.ôtfixed on 
the basis:of cofnpensation for services, rendexed, but \vere.Jimited to an 
unremuneratiye amo^inlt^y .the "scale of feés" '|,heretofore, adopted. 
that this, scale is unreasonable as applied, to the jnstapt case,. and that 
therefore a question of lavi^arises w.t^ieh may be brought to this court 
by pétition to superintend and revise... , 

Assuming the question to bé properly hère, we art nevertheless of 
opinion that petitioners misconceivé thé import -of whaf is said in the 
order. It seem's clear to us thàt the leamed judge did not mèàn or hdkl 
that he was bound by the prescribed scale, and so unable to grant a 
laYgéi- allowançe, but iierely'that iu'his judgmént thé' attbrney's serv- 
ices were riot of ' such charactei: or value as to justify an exception to 
the 'standing rulei: In other words," \vith full knoWledge of the facts, 
he allowed the stim deemed by him' to be adéquate and réasonâblé, and 
his référence to the scale wasonly byxvay of comparison! It is enough 
to say that the record discloses no évidence that discrétion has beén im- 
providently exercised, and therefore nd'gràund for ôut' interférence. 

■Affirrhéâ.^ " ' ' . , ; ' -''- ^ f:. '/ 
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ELLIOTT V. AMERICAN SURETY CO. OF NEW YORK. 

(Circuit Court of Appeals, Ninth Circuit. June 19, 1922.) , 
No. 3842. 

Judgment <@=3256(2) — Inconsistent verdict held not to support judgment. 

A verdict, in an action for damages for fal.se imprisonment, that "we, 

the jury, flnd in favor of tlie défendant, provide, however, we award the 

, plaintiff eeven hundred and flfty dollars damages," held inconsistent, and 

not 'detérminative of the issues, and not to sustain a judgment for elther 

party. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California. 

Action at law by Harry W. Elliott against the American Surety 
Company of New York. Judgment for plaintiff, and he brings error. 
Reversed. 

Chalmer Munday and Albert Picard, both of San Francisco, Cal., 
for plaintiff in error. 

M. R. Jones and Joseph G. De Forest, both of San Francisco, G.il-., 
for défendant in error. 

Before MORROW and HUNT, Circuit Judges, and DÔOLING, 
District Judge. 

DOOIylNG, District'Judgè. This is an action for damages for false 
imprisonment. The plaintiff was held in jail for a period of 12 days 
upon a charge of murder, and upon his discharge brought this action 
jigainst the surçty upon the imprisoning officer's bond for damages- in 
the sum of $30,000. The case was tried to a jury, which returned a 
verdict in the f ollowing f orm : • 

"We, the jury, find in favor of the défendant, provide, however, we uwaid 
the plaintiff seven hundred and fif ty dollars damages, ' 

"G. F. Noal, Foreman." 

Upon this verdict judgment was entered in favor of plaintiff' and 
against défendant for $750 and costs. To the verdict and the çrder 
for judgment thereon both sides duly excepted, and the plaintiff has 
brought the case to this court upon writ of error. 

The défendant urges that the plaintiff cannot attack the verdict or 
the judgment entered thereon because he is the prevailing party, and 
if any error was madeby the court in construing the verdict sucli error 
was in his favor. The plaintiff contends that the verdict cannot sup- 
port a judgment, because it does not décide the issue submittéd to the 
jury and 'is inconsistent on its face. 

It is regarded as elementary that a verdict should détermine the is- 
sues and impart a defmite meaning, free f rom ambiguity. In the prés- 
ent case the. verdict détermines the same issue in favor of both the 
plaintiff and the défendant. It finds first in favor of the défendant. 
This méans' that the pla"ntiff did'not suffer a false imprisonment at thè 
hands of the ofificer, or that, if he did suffer such imprisonment, he was 
not d^maged' thereby. Having thus found that plaintiff w^s not eii- 

^tiaFor other cased'see same topic & KEY-NUMBBR in !all Key-Numbered JMgesls & Indexe* 
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titled to damages, the verdict then proceeds to award him damages in 
the sum ôf $750. If this amount weré appreciably greâter/it is quite 
likely th3t the défendant would be hère complaining of the judgment, 
instead of the plaintifï, and properly so. So that in ail cases of this 
kind it is left for the court to say vvhù actually prevailed, with no stand- 
ard to guide it in determining which side will be dissatisfied upon the 
entry of judgment upon a verdict to which both sides object. 

When the cause is submitted to a jury, the jury should décide it by 
a clear and consistent verdict, and trial and appellate courts should 
not be put to the added task of determining in whose favor a judgment 
should be entered upon an inconsistent and self -destructive verdict. 
By what process of reasoning the jury reached its verdict in the prés- 
ent case it is impossible to say, as it is impossible to say who might hâve 
prevailed, or what might hâve been the amount of the verdict, if the 
jury had really decided the issues submitted. The only way to avoid 
thèse difficulties and to secure certainty is to insist upon consistent 
verdicts. If one jury cannot agrée upon such a verdict, the cause 
should be submitted to another. That should be donc in the présent 
case. 

The judgment is therefore reversed, and the cause remanded for an- 
other trial. 



TAGGERT v. BRIMFIELD. 

(Circuit Court of Appeals, Third Circuit. June 1, 1^2.) 

No. 2856. 

Sales €=>7I(5)— Contract for minimum and maximum quantifies lield binding on 
botli parties. 

A contract whereln plaintiiï agreed to buy and défendant to sell 
gravel of spécifie type in tlie amount of tlie minimum of 10,000 tons and 
a maximum of 25,000 tons witliin an agreed tlme and at an agreed price 
per ton will be constnied to give every provision of it effect, and the 
obligations of défendant to sell up to the maximum and of plaintifC to 
buy up to the minimum stand on a place of reclprocal equallty. 

In Error to the District Court of the United States for the District 
of New Jersey; Joseph L. Bodine, Judge. 

Action by Merrill R. Taggert against William Brimfield. From a 
judgment for défendant, plaintifï brings error. Reversed and re- 
manded. 

Henry F. Stockwell and Bleakly & Stockwell, ail of Camden, N. ]., 
for plaintifï in error. 

Harvey F. Carr and Carr & Carroll, àll of Camden, N. J., for de- 
fendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge, The question in this case is the 
construction of the agreement printed in the margin.^ In pursuance 

i"This agreement, made on this 8tlr' day of August, A. D. ,1919, between 
William W. Brimtield, of Blue Ariehor, New Jersey, and Mèrriïl ïi. Taggéirt, 
of the city of Phlladelphia, and state of Pennsylvania, witnesseth: That 
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of such contract, Brirnfield, the défendant, furnîshed 10,000 tons of 
gravel, ànd, when requested by Taggert to furnish more, dedined, al- 
îeging 10,000 tons was ail he was required to furnish._ Thereupon 
Taggert brought suit, but the court below agreed with Brimfield's con- 
tention, and gave the jury binding instructions to find against Tag- 
gert. Thereupon the latter sued out this writ. 

We are of opinion the court erred in its construction of the con- 
tract. The purpose of this contract was selling by Brirnfield and buy- 
ing by Taggert, viz. : "William W. Brimfield agrées to sell and ^yil- 
liam R. Taggert agrées to buy." The subject of sale was gravel, viz.: 
"Gravel of the type known as 'Cedar Lake' for foundry purposes." 
The amount was from 10,000 to 25,000 tons, viz.: "In the amount 
of the minimum of 10,000 tons and a maximum of 25,000 tons." The 
price was $1 a ton and time of performance one y car from date. 

Contracts of this gênerai type are common, where a manufacturer 
has to provide in advance for a supply of some needed material, the 
exact amount of which he cannot then specify. In this uncertainty, he 
names a minimum, which on his part he positively agrées to take, and 
he names a maximum up to, but not beyond, which the seller is bound 
to furnish. In this way, both parties are protected. The seller has 
insured an absolute sale of a definite, minimum amount, which the 
buyer is bound to take, no matter whether he needs it or not. So, also, 
in considération of such présent minimum sale, which the seller then 
makes, he agrées on his part to furnish a further quantity up to the 
maximum, if the buyer requires it. So, in construing the présent 
contract, every provision of it is given eflfect, and the obligation of 
Brimfield to sell up to the maximum and of Taggert to buy up to the 
minimum stand on a plane of reciprocal equality. 

Holding, as we do, the court below erred in its construction of the 
contract, its judgment is reversed, and the case remanded for further 
procédure in accordance with this opinion. 



CHAPIN V. tRWIN, Internai Revenue Colleotor. 

Pistrict Court, W. D. New York. May 27, 1922.)t 

1. Courts €=356 — Settlemant by fédéral judge not affected by state procédure. 

\\'lietlier a fédéral jiidjre may settle a bill of exceptions after the terni 
Is a question of jurisdiction, not affected by state laws or procédure. 

2. Exceptions, bill of <@=938— Judge held without power to settle after term. 

VVheie by stipulations of counsel, on which no order was entered by tlie 
court, the tlme for settlement of a bill of exceptions was extended, but uo 

William W. Brimfield agrées to sell aijd Merrill R. Taggert agrées to buy 
gravel of the type known as 'Oedar Lake' for foundry purposes, in the amount 
of the minimum of 10,000 tons and a maximum of 25,000 tons, eommencing 
this day and to be In force for one year from date. The price of this gravel 
to Merrill R. Taggert shall be one dollar ($1.00)- per net ton, on board cars at, 
Oedar Lake, New JOrsey. The price on spécial contracts of large amount 
Bhall be reaehed by mutual agreement." 

t Application for writ of mandamus to compel settling of the bill of ex- 
ceptions was denled by the Circuit Court of Appeals, Second Circuit, June 
8, 1922. 
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bill was presented until after expiration of the time stipulated, and 
also of the term at which judgment was entered, ttie judge held witliout 
power to settle tlie same. . 

At lyaw. Action by Chester W. Chapin against Roscoe Irwin, Col- 
lecter of Internai Revenue. On application by plaintiff for signing of 
bill of exceptions. Denied. 

Davies, Auerbach & Cornell, of New York City (George T. Hogg, of 
New York City, of counsel), for plaintiff. 

Hiram C. Todd, U. S. Atty., of Saratoga Springs^ N. Y., and Earl 
H, Gallup, U. S. Atty., of Albany, N. Y., for défendant. 

COOPER, District Judge. This is an application brought in behalf of 
Chester W. Chapin to secure the court's signature to a bill of excep- 
tions submitted. Plaintiff brought action against défendant as collec- 
ter of internai revenue to recover taxes which were assessed against 
him by the défendant at the direction of the commissioner of internai 
revenue. Trial was had before the court and a jury, counsel stipulated 
that certain questions be presented to the jury, and, they finding partly 
in favor of the plaintiff and partly for the collector, the court denied 
motions by the respective counsel to set aside the verdict. 

The trial took place at Syracuse in April, 1921, but the entry of judg- 
ment was delayed pending taxation and retaxation of costs, and judg' 
ment was finally entered on the 14th day of December, nunc pro tune 
as of April 14, 1921. Thereafter nothing was donc until thé 19th day 
of Janùary, 1922, when the attorneys for the plaintiff ând the United 
States attorney entered into a stipulation which provided that the time 
in which either party may prépare and serve a bill of exceptions is ex- 
tendèd 30 days from the date thereof. Again on the 18th day of Feb- 
ruary a similar stipulation was signed by the attorneys, but no order 
was entered upon either stipulation. Nothing further was done until 
the 29th day of March, when one of the counsel for the plaintiff caused 
to be deposited in the mail to the United States attorney a proposed 
bill of exceptions, which was received after the term as extended had 
expired, and returned promptly by the United States attorney with a 
notation that the term had expired and the court had lost jurisdiction 
to sign a bill of exceptions. 

Thereafter, and on the 30th day of March, the plaintiff's attorneys 
again caused the proposed bill of exceptions to be mailed to the United 
States attorney, with the statement that they did not believe that the 
term had expired, to which notice the attorneys for the government 
remained mute, and nothing further was done until the 18th day of 
April, when the copy of the bill of exceptions was mailed to this court 
for approval. 

[1] The attorneys for the plaintiff seerned to rely upon the pro- 
cédure of the practice in the New York state courts, but it kas long 
since been established that décisions of the state courts are in no way 
binding upon the United States courts; that the question is one of the 
power "of the courts, and not to the mode of prbcéduré. Séé Eronson 
V. Schulten, 104 U. S. 410, 417 (26 L. Ed. 797). wherein it was stated: 
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"The question relates to the power of the courts antl not to the mode of 
procédure. It is whether there exists in tlie court the authority to set iiside, 
vacate, and inodify its final judgments after tlie terrn at which they were 
rendered; and this authority can neither be conferred upon nor withheld from 
the courts of the United States by the statutes of the state or the pi-actice of 
its courts." 

[2] The terms of this court are fixed by statute, and the April term 
expired when the Binghamton term commenced on the second Tuesday 
in June. No order was entered thereupon, and considering this Case 
as having been decided during the April term, and the plaintiff himself 
made that proviso in his judgment, the time within which to sue out a 
writ of error, viz. six months after entry of judgment, has expired. 
But, considering this in its most favorable aspect towards the plaintifï, 
and considering the judgment as having been entered as of the De- 
cember term, nevertheless no order was entered extending such term. 
and even the stipulations entered into expired before the proposed 
bill of exceptions was submitted to this court, or even sent to the Unit- 
ed States attorney for approval. 

In Michigan Insurance Co. v. Eldred, 143 U. S. 293, 298, 12 Sup. 
Ct. 450, 452 (36 L. Ed. .162) it was stated by the court, through Mr. 
Justice Gray: 

"By the uniform course of décision, no exceptions to rulings at a trial can bo 
considered by this court, unless they were taken at the trial, and were also 
embodied in a formai bill of exceptions presented to the judge at the same 
term, or within a further time allowed by order entered at that term, or by 
standing rule of court, or by consent of parties; and, save under very ex- 
traordinary drcumstances, they must be allowed by the judge and filed 
wth the clerk during the same term. After the term has expired, without the 
court's control over the case being reserved by standing rule or spécial order, 
and especially after a writ of error has been entered in this court, ail authori- 
ty of the court below to allow a bill of exceptions then flrst presented, or to al- 
ter or amend a bill of exceptions already allowed and filed, is at an end. U. 
S. V. Breitling, 20 How. 2.52 ; MuUer v. Ehlers, 91 U. S. 249 ; Jones v. Glover 
& Baker Co., 131 U. S. Appx., 150; Hunnieutt v. Peyton, 102 U. S. 33.S ; 
Davis V. ratrick, 122 U. S. 138 ; Chateaugay Co., Petitioner, 128 U. S. 544." 

In Koewing v; Wilder, 126 Fed. 472, 61 C. C. A. 312, the Circuit 
Court of Appeals for this circuit stated that the bill of exceptions must 
be presented within the term in which judgment is entered, unless ex- 
tended by order entered during the term, or where extraordinary dr- 
cumstances exist. It may be noted hère that there is nothing to excuse 
the delay and no extraordinary circumstances within the intendment 
of the décisions exist. 

In Reader v. Haggin, 160 Fed. 909, 88 C. C. A. 91, the same court 
stated that, after the expiration of the term at which the cause was 
tried, the trial court could not allow, a bill of exceptions nunc pro tune, 
unless control over the case had been preserved by rule or order. 
Again, in United Wrapping Machine Co. v. Stimson, 175 Fed. 1023, 
99 C. C. A. 667, the same court dismissed a writ of error; bill of ex- 
ceptions not having been signed within the term at which the cause had 
been tried, and the court not having reserved control of the action. 

In Blisse v. U. S. (C. C. A.) 263 Fed. 961, Judge Rogers, in an ex- 
cellent opinion, reviews the décisions upon thjs subject, and it should 
281 F.— 53 
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suffice for the purposes of this application merely to call attention to 
that opinion. 

The term of court at which the cause was tried, and also that at 
which judgment was entered, having expired, and the court not having 
reserved control over said cause by order, and it further appearing 
that the stipulations entered into between counsel had expired be- 
fore the proposed bill of exceptions was submitted for allowance, the 
bill of exceptions is returned, without being approved or allowed. 



UNITED STATES v. McCALLUM et al., State Board of Harbor Com'rs 

of California. 

(District Court, N. D. California, Second Division. May 29, 1&22.) 

No. 16484. 

States <@=3200— Action in tort against state board lield not suit against state and 
cognizabie by fédéral court. 

An action in tort by the United States against a state board to hold it 
responsible for wrongful acts committed in violation of a fédéral statute 
and not autliorized by the state is not one against the state and is 
cognizabie by a fédéral court. 

At Law. Action by the United States against John H. McCallum 
and others, constituting the State Board of Harbor Commissioners of 
the State of California. On motion by défendants to dismiss. Denied. 

John T. Williams, U. S. Atty., and E. M. Léonard, Asst. U. S. Atty., 
both of San Francisco, Cal. 

Daniel A. Ryan, of San Francisco, Cal., for défendants, 

VAN FIvEET, District Judge. The action is one to recover from 
the défendant board certain penalties claimed to hâve been incurred 
by it for alleged violations of the fédéral Safety Appliance Act of 
March 2, 1893 (27 Stat. 531 [Comp. St. §§ 8605-8612]), and the 
amendments thereto, committed in its opération of what is known as 
the State Belt Railroad, a line of railroad traversing the San Francisco 
harbor front, belonging to the state and employed as an instrumen- 
tality in, and common carrier of, both state and Interstate commerce, 
under the ofBcial control and management of the défendant board. The 
défendants hâve moved to dismiss upon the ground that the action is 
in légal efïect one against the state, and consequently not within the 
jurisdiction of this court under the Eleventh Amendment to the Con- 
stitution; the thèory being that the défendant board, a governmental 
agency, of the state, is merely a représentative of the state, for whose 
acts the state is solely responsible, and out of whose treasury any judg- 
ment recovered must be paid. 

The motion is based upon a misapprehension of the nature and effect 
of the cause of action sued upon. While the défendant board is un- 
doubtedly purely an agency of the state, through which it conducts 
the affairs of the San Francisco harbor and its water front, it never- 

^;;3For otBer cases see same toplo & KBY-NUMBBR in aU Key-Numbered Digeste & Indexes 
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theless represents the state only when acting withîn the proper scope 
and limitations of the authority conferred upon it by the law of itS' 
création, Were the action based upon a cause arising out of its per- 
formance of a power or duty vested in it by law, or for the purpose 
of enforcing the performance of some contract or obligation assumed 
by it on behalf of the state, undoubtedly it would in such an instance 
be regarded as representing the state, and the latter would be regarded 
as the real défendant, even if not so named. Chapman v. State, 104 
Cal. 690, 38 Pac. 457, 43 Am. St. Rep. 158; Reagan v. Farmers' Loan 
& Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 I,. Ed. 1014. But 
the action is one purely in tort, to hold the défendant responsible for 
wrongful acts committed in violation of a fédéral statute, and not in 
pursuance of any authorization or attempted authorization of the 
state. Such an action is not one against the state, nor one for which 
the state could in any event be held liable. The state could not, if it 
would, authorize or justify the commission of the tortious acts com- 
plained of (Hopkins v. Ciemson Agricultural Collège, 221 U. S. 636, 
31 Sup. Ct. 654, 55 L. Ed. 890, 35 L. R. A. [N. S.] 243); and it will 
not therefore be regarded as standing V>ehind its officers in the com- 
mission of such acts (Denning v. 'State, 123 Cal. 316, 55 Pac. 1000; 
Melvin V, State, 121 Cal. 16, 53 Pac. 416). 

While the facts are novel, the case falls fairly within the principles 
of Reagan v. Farmers' Loan & Trust Ce, supra, and cases there cited; 
Poindexter v. Greenhôw, 1 14 U. S. 270, 5 Sup. Ct. 903, 962, 29 L. Ed. 
185; Scott V. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 632; 
Hopkins v. Agricultural Collège, supra; Sloan Shipyards Corp. v. 
United States Shipping Board Emergency Fleet Corp.' (May 1, 1922) 
258 U. S. — , 42 Sup. Ct. 3R6, 66 h. Ed. . 

The motion to dismiss is denied. 



CROWELL et al v. UNtTED STATES. 

(District Court, D. Massachusetts. May 29, 1922.) 

No. 1860. 

Aifmiralty <Ss>l 08— Correction of decree held not to extend tlme for appeal. 

The correction by consent of a final decree wljicli establisliecl tlie rigtts 
of the parties, made necessary by an en-or in compuUition apparent on 
the face of tlie decree, held not the making of a new decree, which ex- 
teuded the time for appeal. 

In Admiralty. Suit by Peter H. Crowell and otliers against the 
United States. On pétition for allowance of appeal. Denied. 
■ See, also, 275 Fed. 227. 

E. E. Blodgett and Blodgett, Jones, Bumham & Bingham, ail of Bos- 
ton, Mass., for libelants. 

Charles P. Curtis, Jr., of Boston, Mass., for respondent. . 

^ — .For otber cases Me same toplc t KEY-NUMBBR is ail Key-Numbered Digests & IndéxM 
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MORTON, District Judge. This is a pétition for the allowance of 
an appeal from a final decree in admirai ty. The prevailing party ob- 
jects upon the ground that the appeal was not seasonably taken. 

The f acts are not in dispute and are as f ollows : The final decree was 
entered on November 2, 1921. It decreed that the libelants should re- 
cover from the respondent $161,554.10 damages, "together with interest 
at the rate of 4 per cent, per annum thereon from May 20, 1920, to the 
date of this decree, as part of said damages, said interest amounting 
to $3,051.57, making a total of $164,605.57." In fact, as a critical read- 
ing of the decree at once shows, the interest was miscalculated ; instead 
of $3,051.57, the correct amount was $9,513.71. And the correct total 
was $171,067.81, instead of the total stated in the decree. The mistake 
was noticed by counsel for the libelants, who called the attention of 
counsel for the respondent to it ; and the two parties brought it to the 
attention of the court. With the assent of the court and both parties, 
the error was corrected on the decree itself on April 27, 1922, by strik- 
ing out the incorrect computations and substituting correct ones. On 
May 4, 1922, the présent pétition for appeal was filed. Obviously it 
was not within six months from November 2d. It is therefore too late, 
unless the altérations in the decree made on April 27th hâve the ëffect 
of a new decree entered on that date. If so, the appeal is allowable; 
otherwise, not. 

The question seems to me to be covered by Fowler v. Hanill, 139 U. 
S. 549, Il Sup. Ct. 663, 35 L. Ed. 266, and Prescott & A. C. Ry. Co. 
V. Atch., T. & S. F. Ry. Co., 84 Fed. 213, 28 C. C. A. 481. Under the 
principle stated in those décisions the decree of November 2d was, in 
my opinion, 'the final decree. The substance of the decree and the 
obligation of the défendant thereunder were not altered by the sub- 
séquent correction of the erroneous computations, the errof in which 
was apparent on the face of the decree. If I had power to allow the 
appeal, I should do so ; but I bave not. 

For this reason only, appeal disallowed. 



ORMSBY V. FINNEY et al. 

(District Court, S. D. Ohlo, W. D. October 8, 1920.) 

No. 165. 

Trusts ©==352 — Estate of trustée, who tningled spécifie trust fund wifh his own 
funds, held chargeable only with original amount, with interest. 

Where décèdent held a spécifie fund in trust to pay tlie income to his 
wife during her life, and on her death to distribute the principal araong 
her children, but no distribution was made on the death o£ his wife, which 
preceded his own by two years, and there was no évidence as to what dis- 
position he had made of the fund, his estate held chargeable only with 
the amount of the original fuud, with interest from the date of his wife's 
death. 

In Equity. Suit by George F. Ormsby against Joseph E. Finney and 
others. Decree for complainant. 
Decree affirmed 281 Fed. 840. 

®=jFor other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Digesta & Indexes 
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John C. Rogers and Calvin Cramer, both of Cincinnati, Ohto, for 
complainant. 

Miller & Finney, of Xenia, Ohio, Robert L. Black, of Cincinnati, 
Ohio, and Marcus Shoup and H. D. Smith, both of Xenia, Ohio, 
for défendants. 

PECK, District Judge. Bill in equity to subject the estate of George 
S. Ormsby, deceased, to the terms of a trust. After the institution ,of 
this suit, it coming to the attention of the court by a motion and upon 
évidence that the complainant had, prier to the institution hereof, been 
adjudged insane, it was ordered that the action proceed in the narne of 
John C. Rogers, his next friand. In 1868 George S. Ormsby became 
trustée of a fund of $1,598 under the will of Nancy W. Gray, deceased, 
of Essex county, Mass., and filed an inventory in the probate court 
thereof, admitting the receipt of that amount to be held in trust, to 
pay the income thereof to his wife, Caroline Ormsby, during her life- 
time, and to distribute the principal to her children at her death. The 
complainant is one of her three children. 

It is admitted by ail défendants that George S. Ormsby fîled no ac- 
count of the condition of the estate in the probate court of Essex coun- 
ty at any time. In what manner he invested or managed the trust es- 
tate, and whether he did in fact pay the income to his wife or not, is 
unknown. His wife died in 1914. He died testate in 1916, leaving an 
estate of $22,000 of personal property, consisting of varions items of 
investments, notes, and stocks, and some $1,400 in bank, and real estate 
valued at $7,650; the total appraisement of his assets being $30,183.33. 
Iterii 6 of the will is as follows : 

"Item 6. In so far as I niay hâve in my hands at the tIme of my decease 
an.y fund.s derived from or transfei-able to a trust fund created for my wife 
and children nnder the will of Nanvy W. (îray, deceased, I am disposing of 
tlje sanrie by this will in the way that same would pass under the terms of 
the trust. The only jicrsons now interewted in tlie saine being niy three chil-. 
(Iren to whom and for whose benefit I am bequeathing and devising in equal 
shares the residue of my estate which is much larger than such trust fund 
could possibly be claimed to be." 

It is claimed that this is taken to be sufficient évidence of the exist- 
ence of the trust at the time of his death, and that by this testamentary 
disposition he commingled, if he had not already donc so theretofore, 
the trust estate with his own assets. To frustrate any attempt to ob- 
tain the trust estate as distinguished from his own property, he provided 
by item 27 that, if any of his heirs at law should undertake to hold him 
or his estate to account in any way as trustée of his wife's children, or 
either of them, under the will of Nancy W. Gray, deceased, such pei'- 
son should receive the sum of only $100 out of his estate. He was a 
man of moderate income, and it is not known how he accumulated his 
estate. Whether the trust fund was fortunately invested, so as to 
constitute a considérable portion thereof, if separated, is a matter of 
conjecture. By the remaining terms of his will he did not dispose of 
the estate in the same way, strictly speaking, that it would pass under 
the terms of the trust as stated in item 6, but made various minor dis- 
positions of parts thereoî, and created a trust fund as to so much of 
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the estate as was set apart for the benefit of complainant, who had 
theretofore been adjudged of unsound mind, creating certain rights 
therein in favor of tfee complainant's son. 

Défendants ofïered évidence to show tiiat the fund, at the time it 
was paid over to George S. Ormsby, was $1,598, as aforesaid, and aver 
complète ignorance as to what was donc with it thereafter. There is 
no évidence of any spécifie act of commingling, as, for instance, the 
purchase of any certain stocl< or other property with commingled funds. 
It may be, for aught that is known, that any one of the items shown in 
the inventory does represent the trust estate. The income received 
from thé trust estate is not hère in issue, as that was payable to the 
trustee's wife during her lifetime, and her légal représentatives are not 
hère to assert any delinquency. The fund, then, is $1,598 plus any 
gains and minus any losses ; but, as neither gains nor losses hâve been 
shown, it must be assumed that the fund was, at George S. Ormsby's 
death, as it was when he took it, $1,598. 

The complainant contends that the entirety of George S. Ormsby's 
estate should be regarded as a trust fund, to be disposed of in accord- 
ance with the terms of the Nancy W. Gray trust. He relies principally 
upon National Bank v. Insurance Co., 104 U. S. 54, at page 67 (26 
L. Ed. 693), where the court say : 

"Vice Chancellor Sir W. Page Wood, in Frith v. Cartland, 2 Hem. & M. 417, 
420, said that Pennell v. Deffell rested upon and lUustrated two established 
doctrines. One was, tliat 'so long as tlie trust property can be traced and 
followed into other property into whloh it has been converted, that remains 
.subject to the trust' ; the second is, 'that if a man mises trust funds with 
hls own, the whole will be treated as the trust property, except so far as he 
may be able to distinguish what is his own.' " 

It is upon the second proposition therein quoted complainant bases 
his contention that the entirety of George S. Ormsby's estate must be 
considered as subject to the Nancy W. Gray trust and so distributed. 
No application of the language quoted was required to be made or was 
made in that case. The action there was by an insurance company 
against a national bank for the deposit accoitnt of its agent therein 
kept. The bank was charged with knowledge of the character of the 
account. It, however, claimed a lien upon, and undertook to appro- 
priate, the account in payment of a note which the agent individually 
owed to it. This note represented money used by the agent individually 
in stock spéculation, with the knowledge of the bank. The bank claim- 
ed not to know the insurance company with regard to the deposit ac- 
count, and that the same was a simple debt from it to its depositor. It 
clearly appeared that the agent's balance in bank was less than his debt 
to the insurance company, and consisted entirely of the proceeds of 
collections of premiums made by him as the company's agent. 104 U. 
S. 56, 26 L. Ed. 693. It was held that the insurance company was en- 
titled to follow the fund. 

The true rule applicable to this case seems to be that Stated by Sir 
George Jessel, in Re Hallett's Estate, 13 Ch. D. 696, referred to by the 
Suprême Court (104 U, S. at page 68, 26 L. Ed. 693), in National Bank 
V. Insurance Co., supra, as f oUows : 
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"Tlie Master of the Rolls, Sir George Jessel, showed that the modem 
doctrine of equity, as regards property disposed of by persons in a flduciary 
Ijosition, Is tliat, whether the disposition of it be rightful or wrongful, the 
bénéficiai owner is entitled to the proceeds, whatever be their form, provided 
only he ean identify them. If they cannot be identifled by reason of the 
trust money being niingled vvith that of the trustée, then the cestui que 
trust is entitled to a charge upon the new investment to the extent of the 
trust money traeeable into it, * * • " 

The application of the doctrine that a cestui que trust takes the en- 
tirety of the commingled fund, if the trustée cannot distingnish his 
own, seems to hâve been hmited to those cases in which the trust fund 
has been traced into some spécifie investment or transaction, and where 
the amount of the fund was unknown. Indeed, the only actual applica- 
tion of the rule, though statements of it in the texts are fréquent, cited, 
is Tufts V. Latshaw, 172 Mo. 359, 72 S. W. 679, where a surviving part- 
ner had, in carrying on the business, used some undetermined amount 
of his own money, and where ail was held to be partnership property. 
The rule applicable under the présent state of facts seems to be that 
last quoted from National Bank v. Insurance Co. Holder v. Western 
German Bank, 136 Fed. 90, 92, 68 C. C. A. 554 ; Smith v. Township of 
Au Grès, 150 Fed. 257, 80 C. C. A. 145, 9 L. R. A. (N. S.) 876; Re 
Hallett's E.state, supra; Bohle v. Hasselbroch, 64 N. J. Eq. 334, 51 Atl. 
508, 61 L. R. A. 323 ; Erie R. Co. v. Dial, 140 Fed. 689, 72 C. C. A. 
183 ; In re Bolognesi & Co., 254 Fed. 770, 772, 166 C. C. A. 216. 

The case closest to the présent one in point of fact that has been 
found is Alexander v. Fidelity Trust Co., 249 Fed. 1, 161 C. C. A. 61 
(C. C. A. 3). It was there held that the trustée could not discharge his 
trust by a will similar to that now in évidence, and the rule that the 
burden is upon the représentative of the trustée to show clearly what 
part of the property belongs to his estate was stated by the district 
judge in the unreported opinion then under review. 249 Fed. 11, 161 
C. C. A. 71. But it appears that the amount of the trust was not, on 
appeal, in controversy (249 Fed. 9, 161 C. C. A. 69), and therefore the 
question hère présent did not arise. Hère either the amount of the 
original trust fund must be taken as évidence of the extent of the trust 
at the date of the trustee's death, or his entire property, 20 times as 
great in value, must be deemed to be the trust estate. The former ap- 
pears to be the more équitable rule, under the circumstances. 

The original amount of this trust fund having been $1,598, and the 
complainant having no right to the income thereof during the life of 
Caroline Ormsby, and there being neither évidence nor presumption 
that the corpus of fund was increased by gains or profits, it is found 
that the trust fund at Mi-s. Ormsby's death amounted to that sum. 
Therefore the estate of George S. Ormsby, deceased, will be decreed 
to be subject to an équitable lien in favor of the complainant to the 
extent of one-third of $1,598, vvith interest at 6 per cent, per annvun, 
payable annually, from the date of the death of Caroline Ormsby, less 
the sum of $50 heretofore paid him under a former order of this court ; 
knd the decree will order the sum so found to be paid to John C. 
Rogers, complainant's next friend, for the use and benefit of complain- 
ant. 
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The défendant Richard Hurst was the purchaser at sheriff's sale of 
certain propefty which George S. Ormsby, deceased, had conveyed by 
deed of gênerai warranty, in considération of $1 and other considéra- 
tions,, to his daughter, Helen Martha Ormsby, against whom a suit was 
filed by the Idéal Concrète Machinery Company in theGreene county 
court of common pleas upon a judgment seeking to enforce its lien, 
and for a marshaling of the liens of the other lienors. No complaint 
is made of the regularity of the sale. By his will said George S. 
Ormsby charged against the said Helen Ormsby, not upon this prop- 
erty, however, but upon a certain bequest of $2,000 to her therein 
made, $400 in favor of the fund created for the benefit of George F. 
Ormsby, and $400 in favor of his other daughter, Caroline W. Burns, 
saying, "This four hundred dollars ($400.00) paid to each represents 
one-third the value of the homestead place," the property in question ; 
"each heir at law properly claiming a one-third interest in the home- 
stead which I hâve valued at twelve hundred dollars ($1,200.00)." 
While the gift of the homestead was thus treated as an advancement, 
and the other two children made equal by the provision in question, no 
lien was reserved thereon, and in no view of the case has the com- 
plainant any interest therein. 

The biUas against the défendant Hurst will be dismissed, with costs, 
and he may take a decree quieting his title. The executors will pay the 
costs of this proceeding. 



ORMSBY V. FINNEY étal. 

(Circuit Court of Appeals, Sixtli Circuit. Mny 2, 1922.) 
No. 3606. 

I. Wills <@=>6S7(I)— Trustée cannot substitute his will for that of donor. 

The trustée of a testnmentary fund, tlie corpus of wliich is to be dls- 
tributed on tlie deatli of a life i}eneficiiir.y, cannot dispose of the fund by 
his own will on liis death, though it is bequeathed to the same persons 
in the same proportions, and an attempt to do so will not affect the 
right of a beneflciary to claim under the first will. 
f. Trusts <@:=3352 — Where trustée commingles trust funds with his own, his entire 
estate is chargeable with the trust. 

The usual rule that 's applied where a trustée coramingles trust funds 
with his own is that the will be held to hâve intended that the joint fund 
should be chargeable with the trusts, and it is only where necessary to 
protect rights of the cestui que trust that the whole fund is treated as 
trust property. 

3. Trusts <s=3338(l)— Where trust fund is money, and is. mingled with other 

money, equity will take eut the same sum. 

Where money constitutes the trust fund, equity will follow the money, 
even if put into an indistingnishable mass, by taking out the sama 
quantity. 

4. Trusts <s=>374 — Extent of relief to beneficiary in trust fund which had been 

coffl mingled. 

A trustée held money in trust, the income to he paid to his wife during 

her life, and on her death the fund to be distributed equally between her 

, children. On her deatli she left a son and two daughters ; but, the son 

being then under restraint as incompétent, the trustée did not distribute 

@:=3For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests H Indexe» 
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the trust fund, but undertoolc on his death later to distribute the samo 
by bis own will, by placins the ei]ual share of the son in both tlie tnist 
fund and his own estate, which had not been Ifept separate, in trust. 
Ueld that, while sudiattempt was ineffective as to the trust fund, the 
son was entitled to recover <nily his one-third share of the principal of 
such fund, with légal interest from his niother's death; there being no 
évidence that she had not received the incomc therefrom during her life- 
time. 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio ;^ John W. Peck, Judge. 

Suit in equity by George F. Ormsby agàinst Joseph A. Finney and 
others. From the decree (281 Fed. 836) complainant appeals. Af- 
firmed. 

George F. Ormsby, in pro. per. 

W. D- Miller, of Xenia, Ohio, and Robert D. Black, of Cincinnati, 
Ohio, for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges! 

PER CURIAM. On October 2, 1855, the will of Nancy W. Gray, 
a résident of Massachusetts, was admitted to probate, in the probate 
court of Essex county, Mass. This will devised tb a trustée, to be ap- 
pointed by the court, the undivided lifth part of her estate, to be hcld 
in trust for her daughter Caroline Woodbury Ormsby for and during 
her nâtural life, and at her death the corpus of such trust fund to the 
children of Caroline Woodbury Ormsby; share and share alike. Car- 
oline Woodbury Ormsby was then the wife of George S. Ormsby, who 
in 1868 was appointed by the court of Essex county, Mass., as trustée 
of this trust fund, which then amounted to $1,598. The plaintifï, 
George F. Ormsby, and the défendants Caroline Woodbury Burns and 
Helen Martha Ormsby are the only children of Caroline Woodbury 
Ormsby, ail of whom survive her.- They are also the only children of 
George S. Ormsby. On January 30, 1914, Caroline W. Ormsby died. 
No distribution was made of the Gray trust fund in accordance with 
the will creating it, either at that time or before the death of the trustée, 
George S. Ormsby, January 7, 1917. The estate of George S. Orms- 
by, including this trust fund, amounted to about $30,000. 

The last will and testament of George S. Ormsby, executed Decem- 
ber 8, 1916, purports to devise his estate to his children share and 
share alike. George F. Ormsby, however, was then an mmate of St. 
Elizabeth's Hospital, Washington, D. C, and for that reason, his share 
was designated in his father's will as "the George F. Ormsby Fund," 
and devised and bcqueathed to Helen M. Ormsby, as trustée, with di- 
rections and authority to her, or her successors in the trust, to use the 
income therefrom and such part of the principal as she might deem 
necessary for the comfort of George F. Ormsby, and for the mainte- 
nance and éducation of his son, and at the death of George F. Ormsby 
ail the balance gf the trust fund should pass to and become the prop- 
erty of the son, if living. The will further provided that if, in the opin- 
ion of the trustée or her successor, George F. Ormsby should be re- 
garded as perfectiy sane and cured pursuant to the finding of a com- 
pétent médical board, and providing the son had reached his majority, 
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the remainder of the trust fund, including ail unexpended net intercst, 
if any, should be paid to George F. Ormsby personally. But if during 
that period George F. Ormsby attempted in any way to get possession 
of the son, or interfère with the rights of the mother regarding him, 
$500 of the fund should be immediately paid to his divorced wife, Amy 
Law Ormsby. Item 6 of George S. Ormsby's will reads as follows: 

"lu so far as I may hâve in my hands at the time of my decease any 
funds derived from or transfei'able to a ti'ust fund createU for iny wife and 
children under the will of Nancy W. Gray, deceased, I am disposing of the 
same by this will in the way that same would pass under the ternis of t)»» 
trust. The only persons now interested In the .same being my three children 
to whom and for who.se beneflt I am be<jneathing and devising in e<iual shares 
the residue of my e.state whlch is much larger than such trust fund could 
possibly be elalmed to be." 

The bill of complaint challenges the right and authority of George 
S. Ormsby to dispose of the Gray trust fund by will or otherwise, and 
avers that in so far as he attempted to dispose of that fund or its in- 
crease, or any part thereof, by will, such devise is wholly void and of 
no force or effect. It is further averred in the bill of complaint that 
George S. Ormsby, trustée, commingled this trust fund with his own 
estate, so that it is now impossible to distinguish the same therefrom, 
and that for this reason his entire estate should be treated as the Gray 
trust fund ; that Caroline W. Burns and Helen M. Ormsby hâve each 
received from the trustée, during his lifetime, the full amount of their 
respective interests therein; that Caroline W. Burns and Helen M. 
Ormsby are not now claiming, demanding, or asserting any interest 
in thîs trust fund, other than under the will of George S. Ormsby, and 
that therefore the entire trust fund should be paid to appellant as the 
sole claimant thereof. The bill of complaint also challenges the title 
of the défendant appellee Richard Hurst to what is known as the home- 
stead property, as purchaser at judicial sale in an action brought by 
creditors against Helen M. Ormsby. 

The District Court found upon the pleadings and the évidence that 
the title to this property was conveyed to Helen M. Ormsby, by deed 
from her father, George S. Ormsby, and not by will, and that title 
passed to Hurst under the judicial sale, and quieted Hurst's title there- 
to. The court further found that the entire George S. Ormsby estate 
did not constitute the Gray trust fund ; that at the time of the death of 
Caroline W. Ormsby the corpus of that fund amounted to $1,598, and 
no more; and that the appellant was entitled to an immédiate distri- 
bution of one-third interest therein, with interest from the date of 
Caroline W. Ormsby's death at 6 per cent, per annum. 

[ 1 ] Even though it were conceded that this fund created by the will 
of Nancy W. Gray, deceased, would pass to the same individuals and 
be distributed in the same proportion under the will of George S. Orms- 
by, trustée, as it would under the will of Nancy W. .Gray, deceased, 
nevertheless the trustée had no power or authority to dispose of it by 
will. Alexander v. Trust Co., 249 Fed. 1, 161 C. C. A. 61. It neces- 
sarily follows that the appellant bas a légal right to assert his inter- 
est in this trust fund under the will of Nancy W. Gray, regardless of 
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any attempt upon the part of the trustée to dispose of the sanie by his 
own will. 

The évidence in this case, however, does not disclose that the trustée, 
George S. Ormsby, so commingled the Gray trust fund with his own 
estate that it is now impossible to distinguish or separate it therefrom. 
Nor is there any évidence in this record tending to prove that Caroline 
W. Burns or Helen M. Ormsby received from the trustée, in his life- 
time, the full amount or any part of their respective interest in this 
fund. On the contrary, it clearly appears that whatever advancements 
were made to them by their f ather, who was also the trustée, were made 
out of his estate, and charged to them in his will. 

The will of Nancy W. Gray specifically provided that the trustée 
should pay the income of this trust fund to Caroline W. Ormsby dur- 
ing her lifetime, and that at her death the corpus of the fund should 
be distributed to her children, share and share alike. The appellant 
bases his cause of action solely upon his interest in this trust fund be- 
queathed to him by the will of Nancy W. Gray. Even if it were con- 
ceded that this will bequeathed to the children of Caroline W. Ormsby 
any interest whatever in the income of this trust fund accrued and un- 
paid during the Hfetime of Caroline W. Ormsby, there is absolutely no 
évidence in this record tending to prove that George S. Ormsby, as 
trustée of this fund, did not pay ail the income derived therefrom to 
his wife, Caroline, during her lifetime. In the absence of such évi- 
dence, the presumption obtains that he did make such payments to her 
eiitire satisfaction. If, on the other hand, appellant were clainiing as 
heir at law of Caroline W. Ormsby, deceased, the évidence discloses 
that, at the time of her death, she was a résident of Ohio and died in- 
testate. Under the Ohio statutes relating to descent and distribution 
of intestate estâtes, the heir at law cannot maintain an action against 
persons indebted to their ancestors' estate for the recovery of such debt, 
but the right of action passes to and vests in the personal représenta- 
tive. McBride, Adm'r, v. Vance, 73 Ohio St. 258, 76 N. E. 938, 112 
Am. St. Rep. 723, 4 Ann. Cas. 191 ; Somers v. Boyd, 48 Ohio St. 648, 
29 N. E. 497; Luce v. Treasurer, Wright, 654; Woerner's Am. Law 
Administration (2d Ed.) § 197 ; Williams on Executors (7th Am. Ed.) 
775. 

However, the law of Ohio relating to descent and distribution of 
intestate estâtes and whether it might be nonapplicable to any case of 
this class would seem to be unimportant in the disposition of this case, 
for the reason heretofore stated that there is no évidence whatever 
tending to show that Caroline W. Ormsby did not receive from the 
trustée, in her lifetime, ail of the income from this trust fund. If, how- 
ever, the corpus of this trust fund could be traced by substantial évi- 
dence into a spécifie investment, the présent owners thereof might elect 
either to consider that investment, although it had grown largely in 
value, as the trust fund, or reject the investment and require the trus- 
tée to account for the trust and a reasonable income from it. Williams 
V. Brown, 78 Ohio St. 424, 85 N. E. 1134, affirming Brown v. Williams, 
9 Ohio Cir. Ct. (N. S.) 307. There is, however, in this record, no évi- 
dence whatever tending to prove any spécifie investment of this fund. 
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Uponthe death of Cafpline W. OrmSby it was the cîuty of the trus- 
tée to distribute this trust fund to her children. He no longer had any 
right or authority to invest the same, and, if invested at the time of 
her death, ît was his duty to reduce it to possession and distribute it in 
accordance with the will of Nancy W. Gray, deceased, as soon there- 
after as reâsonably possible. This he failed to do. His estate, in 
the absence of évidence tending to prove that he received or could hâve 
received a larger income therefrom, is therefore chargeable with a légal 
rate of interest from the date of the death of Caroline W. Ormsby un- 
til the trust fund is actually distributed to its owners. 

[2] The failure of the trustée to make distribution at the time of the 
death of Caroline W. Ormsby and his attempt to distribute this trust 
fund by his own will, to the persons entitled to receive the same and 
in the same proportion as provided in the will of Nancy W. Gray, de- 
ceased, neither require nor justify the application of the severe rule, 
applied only in exceptional cases, where the rights of the cestui que 
trust cannot otherwise be protected, that the whole property or estate 
will be treated as trust property, where a trustée commingles moneys 
or property of the trust with his own in such manner that it is impos- 
sible for him or his représentative to distinguish one from the other. 
The usual and ordinary rule that is applied where a trustée commingles 
trust funds with his own is that the trustée will be held to hâve intend- 
ed that the joint fund should be chargeable with the trust fund. Perry 
on Trusts and Trustées, § 128; Bank v. Insurance Co., 104 U. S. 59, 
26 L. Ed. 693 ; Boone County Bank v. Latimer (C. C.) 67 Fed. 27 ; 
Alexander v. Fidelity Trust Co., supra; Bank v. King, 57 Pa. 202, 98 
Am. Dec. 215 ; In re A. Bolognesi & Co., 254 Fed. 770, 166 C. C. A. 
216; Smith v. Township, 150 Fed. 257, 80 C. C. A. 145, 9 L. R. A. 
(N. S.) 876; Erie R. Co. v. Dial, 140 Fed. 689, 72 C. C. A. 183; Plold- 
er Y. Bank, 136 Fed. 90, 68 C. C. A. 554; In re Hallett's Estate, 13 Ch. 
D. 696. 

Even if, as was said in some of the early cases, the burden neces- 
sarily rests upon the trustée to distinguish the trust fund from his own, 
there is in this case no difficulty in distinguishing and segregating this 
Gray trust fund from the personal estate of George S. Ormsby, de- 
ceased. The trust property received by him from the estate of Nancy 
W. Gray was so much money. It is clear that the donor did not ex- 
pect or intend that this trust fund would be increased by the income, 
or any part thereof, for by the express terms of her will the income 
was to be paid to Caroline W. Ormsby, whenever received by the trus- 
tée. Therefore the donor of the fund must hâve contemplated that 
the corpus of the fund would remain exactly the same, regardless of 
the uncertain time of its continuance. Necessarily it was not intended 
that the money or property constituting the trust fund would be held 
in kind, but, on the contrary, that it would be invested in the ordinary 
and usual forms of investment of trust funds, and necessarily subject 
to ail the périls and vicissitudes of such investments, when properly 
and legally made. Under the façta in this case, and the presumption 
that necessarily obtains in the absence of évidence to the contrary, the 
corpus of the Gray fund at the death of Caroline W. Ormsby was 
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idèhtical in monèy value with the trust fund of $1,598 received by the 
trustée in 1868. ' ■ 

[3] Where money constitutes tlie trust fund, "equity will follôw 
the money, even if put into a bag or an undistinguishable mass, by tak- 
ing out the same quantity ; and the doctrine that money has no ear- 
marks must be taken as subject to the application of this rule." Nat. 
Bank v. Insurance Co., supra; Blair v. Hill, 165 N. Y. 672, 59 N. E. 
1119, afïirming Blair v. Hill, 50 App. Div. 33, 63, 63 N. Y. Supp. 670; 
Harrison v. Smith, 83 Mo. 210, 53 Am. Rep. 571 ; Perry on Trusts 
(6th Ed.) § 837. 

[4] The facts established by the évidence in this case conclusively 
showf that George S. Ormsby was acting in good faith and for the sole 
benefit and advantage of his children and the children of Caroline W. 
Ormsby. At the time Caroline W. Ormsby died this appellant was not 
legally compétent to receive and receipt for his portion of this trust 
fund, except through a guardian, and this mental incompetency îs fully 
recognized on the face of the will. That condition obtained, presum- 
ably at least, until the time of the death of his father, and is, perhaps, 
unchanged at this time. The father and trustée, however, instead of 
complying with the letter of the law and paying out this small trust 
fund, share and share alike, to a guardian of the appellant and to the 
other children of Caroline W. Ormsby, devised and bequeathed to them 
an estate which, including this trust fund, amounted to over $30,000, 
in the same proportion the trust fund was to be divided among them. 

The necessity, occasioned by the unfortunate condition of this ap- 
pellant, for the father to provide by his will that appellant's share of 
his estate should be placed in a trust fund for his maintenance and sup- 
port, and for the discharge of his parental duty and légal obligation to 
maintain and educate his son, is, no doubt, the reason for this attempt 
upon the part of the appellant to assert his right to the immédiate dis- 
tribution of this trust fund, regardless of the father's will. Otherwise 
it would be whoUy unimportant to appellant whether this fund is dis- 
tributed separately or as a part of his father's estate. This reason, 
however, is no justification for the unfair, unjust, and unreasonable 
attack upon the honesty and integrity of his father, who, as appears 
from the évidence in this case, acting in good faith, was moved by pa- 
rental affection to do, not merely justice in so far as this trust fund was 
concerned, but also to provide to the full extent of his financial ability, 
which was by no means inconsiderable, for the material welfare of ail 
his children without favoritism or discrimination. 

The appellant, however, regardless of motive, is entitled to his légal 
rights ; but the refusai of the other children of Caroline W. Ormsby to 
join the appellant in this attack upon their father's will affords no rea- 
son or excuse for depriving them of their just share of the Gray trust 
fund or of their father's estate. The testator, by item 27 of his will, 
provided that — 

"Should any one of my heirs at law take any steps through the appointment 
of an administrator of the estate of my dPceased wife, or otherwise, to hold 
me or my estate to acoount in any way as trustée for her or her children, or 
either of them, under the will of Nancy W. Gray, deceased, in either such 
event, such person shall receive out of my estate the sum of one hundred 
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dollars ($100.00), and the remalning amouiit of property orlginally bequeatUetl 
to such person shall be given equally to the two heirs at law who hâve made 
np suçh effort or attempt." 

Upon the argument of this case in this court, counsel for appellees 
stated that they waived, so far as they could do so, ail claim of forfai- 
ture by appellant of his interest in the estate of George S. Ormsby by 
reasbn of the assertion of the claim that the entire estate of the testator 
belonged to the Nancy Gray trust. The testator's two daughters are 
not hère represented. 

lu view of the fact that appellant is still under adjudication of men- 
tal unsoundness, we hâve considered whéther appellant's élection to as- 
sert the claim hère presented shoiild be recognized, or whether we 
ihould décline to proceed until appellant's capacity to make such élec- 
tion is established. We hâve concluded, however, that it was not the 
testator's intention that such act by appellant, while under such adjudi- 
cation of mental unsoundness, should forfeit his rights otherwise under 
the will. Such intention would seem unreasonable, in view of the fact 
that the testator had, when the will was executed, full knowledge of 
appellant's condition, and expressly took the same into account in the 
provisions for the benefit of appellant's son and his divorced wife — the 
protection of appellant (including the son and former wife) appearing 
in fact to hâve been the subject of testator's spécial concern. 

Shortly before his death the testator conveyed his homestead at 
Xenia, Ohio, to his daughter Helen M. Ormsby. Later this homestead 
was conveyed to the défendant appellee Richard Hurst under judicial 
sale ordered and made in an action to enforce claims of creditors of 
Helçn Ormsby. Appellant seeks on varions grounds to set aside the 
conveyance to Hurst. The deed to Helen M. Ormsby is Unconditional, 
and purports to convey and does convey to her an absolute estate in 
îee simple in the property described therein. In the opinion of this 
court this property passed to Helen Ormsby under this deed from her 
father, and not under the will, \yhich is in ilo wise inconsistent with 
the deed, merely because the will charges her with the value of this 
property $1,200 as an advancement madé to her out of her father 's 
estate during his lifetime, and for the purpose of equalizirig the in- 
heritance requires her to pay $400 to the George F. Ormsby fund and 
$400 to Caroline W. Burns out of the $2,000 bequeathed to her in item 
7 thereof. The payment of this amount of money is not made a con- 
dition précèdent to the. vesting in her of the title under the deed, nor 
is it made a lien upon the property, the title to which was conveyed by 
the deed. On the contrary, the will provides that it shall be paid out 
of the $2,000 bequest. There is, therefore, no merit in appellant's 
contention that Helen Ormsby's title to the homestead under the deed 
was eonditioned upon her accepting and performing the conditions 
named in the will, and conveying to one or both of the other heirs ail 
property received by her out of her father's estate, nor because of any 
express or implied promise on her part to convey the homestead to one 
or both of the other heirs, in case of her failure to comply with any pro- 
vision or request contained in the will. 

Appellant présents a large number of issues, which we hâve not thus 
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far iloticed, and none of which are, in our opinion, pertinent to this 
appeal. We mention only thèse: 

The so-called Shoup Case, which seems to relate to the proceeding 
to sell the testator's property in the course of administration, is not 
before us, nor are any of the orders made therein contained in the 
transcript. The court below did not consider or pass upon any ques- 
tions raised thereby. 

The order made by the District Court, modifying its former order 
requiring Joseph A. Finney, trustée of the George F. Ormsby fund 
created by the will of George S. Ormsby, deceased, to make monthly 
payments to Ormsby, releasing such trustée from further payment, was 
properly made and entered in this case, for the reason that appellant 
was not and is not clairtiing under that will, but, on the contrary, under 
the will of Nancy W. Gray, deceased. The court having found that 
the excess of the father's estate over and abôve the présent money value 
of the Gray trust fund, with interest thereon from January 30, 1914, is 
no part of the Gray trust fund, it necessarily follows that no such or- 
der can be made in this case upon the trustée of the George F. Ormsby 
fUnd, created by his father's will. That matter is solely within the 
jurisdiction of the probate court, in which George S. Ormsby's will 
was probated, and which appointed Finney trustée of that fund as suc- 
cessor to the trustée named in the will. 

The contention that appellant's infant son should hâve been allowed 
to choose his own guardian in the District of Columbia is not pertinent, 
until some estate is actually awarded to the infant. Meanwhile his 
guardian ad litem properly represents his interest in this suit. 

In view of the conclusion reached upon the merits of the case, the 
various motions presented from time to time by appellant, for summary 
judgment or for spécial relief upon one or more features of the casé, 
must be denied. 

For the reasons above stated, the judgment of the District Court is 
affirmed. 



JOSEPH REID GAS ENGINE CO. v. EXCHANGE NAT. BANK. 

(District Court, W. D. Louislana. Juno 30, 1922.) 
No. 158. 

1. Courts <S=508 (3)— Fédéral caurt has jurlsdlotion to enjoln exécution of judg- 

ment of State court. 

A fédéral court has the same authorlty as a state court to enjoin exé- 
cution of a judgment of a state court, the enforcement of which would be 
inequitaijle or unconscionable, beeause obtained by fraud, accident, or 
mistake, without fault or négligence of défendant. 

2. Courts <S=3508(3)— Enforcement of judgment against garnishe» without actual 

notice enjoined. 

Enforcement of a judgment for $15,000 against a foreign corporation as 
garnishee, by service ou its agent for citation appointed under the state 
law, who was défendant in the principal judgment on which the garnish- 
ment proceedings were based, held unconscionable, and enjoined, where 
complainant was not indebted to the principal défendant, and had no 
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atîtilal notice or bnowledge of the proceedings, and ît did not appear, 
whether the agent forwarded tlie papers and they were lost in tlie mails, 
or f ailed to do so in liis own interest. 

In Equity. Suit by the Joseph Reid Gas Engine Company against 
the Exchange National Bank. Decreè for cpmplainant. 
Hall & Biillock, of Shreveport, L-a., for plaintifï. 
Dickson & Denny, of Shreveport, La., for défendant. 

JACK, District Judge. The Exchange National Bank, having ob- 
tained jiidgment in the state court against W. L.Dickinson in the sum 
of $15,150, with interest and attorney's fées, had issued on such judg- 
ment gamishment proceedings agains:t the Joseph Reid Ggs Engine 
Company, a corporation organized under the lawâ.of Pennsylvania and 
domiciled in that state. Process was served on the said Dickinson, 
who had been appointed agent for the said'company under a state stat- 
ute requiring nonresident corporations doing business in the state to 
appoint a résident agent for the purpose of citation. No appearance 
or answer was made by the garni shee, and a pro confesso judgment 
was rendered against the company for the amount of the judgment 
obtained by the bànk against ttckinson, less certain crédits. 

The judgment having become final, the Joseph Reid Gas;- Engine 
Company, alleging>that it had no knowledge of the garnishmenf pro- 
ceedings, that it was not indebted unto Dickinson in any sum, whatever, 
tliat the judgment against it was rendered without légal service and 
citation, and that its enforcement would be unjust and unconscionable, 
brings this suit to enjoin said Exchange National Bank from executing 
said judgment. Plaintiff herein further specifically allèges that the 
court ivas without jurisdiction, as it could obtain jurisdiction against 
a nonresident corpoi-ation only by attachment, and it Owed no debt to 
Dickinfeon which could be attached or garnisheed; that the state. law 
requiring the appointment of an agent for the purpose of citation, and 
in comphance with which said Dickinson was named, authorized the 
service on such agent only in suits arising from business transactions 
and ôbligâtiôris incurred in the state, and if said stàtuté and the article 
of the state Constitution under which the statute was enacted be so 
construed as to authorize such service of process generally for ob- 
ligations arising out of the state, said constitutional provision and said 
statute are null and void, as being in violation of the Fourteenth 
Amendment to the fédéral Constitution, inasmuch as they authorize the 
taking of plaintiff's property without due process of law, and deny the 
equal protection of the law. 

The case was submitted on a stipulation of counsel that the officers 
of the Joseph Reid Gas Engine Company would testif y that said Com- 
pany was not indebted in any sum whatever to Dickinson, nor did it 
hâve in its possession any property, rights, or crédits belonging to him 
when garnishment process issued, or at the time of the judgment; that 
none of said officers had any knowledge of the garnishment process, 
or' the judgment pro confesso rendered thereon, until they received 
copy of said judgment from the attomeys for the Exchange National 



JOSEPH REID GAS ENGINE 00. V. EXCHANGE NAT. BANK 849 

(281 F.) 

Bank. Thiis it appears from the uncontradicted testimony that either 
Dickinson failed to forward to the Joseph Reid Gas Engine Company 
the papers served on him, or, if he did so, that they miscarried in the 
mails, and, as a resuit of plaintiff's failure to receive timely informa- 
tion of the filing of the suit, judgment by default was rendered against 
it in approximately the sum of '$15,000, for which there was, on its 
part, no liability whatsoever. 

[1] It is now well settled that a fédéral court has the same author- 
ity as a state court to enjoin the plaintiff from executing a judgment 
of the State court, the enforcement of which would be inéquitable or 
unconscionable, because obtained by fraud, accident, or mistake, wjth- 
out fault or négligence on the part of the défendant. See Mohawk Oil 
Co. V. Layne (this court) 270 Fed. 841 ; National Surety Co. v.- State 
Bank, 120 Fed. 593, 56 C. C. A. 657, 61 L. R. A. 394; Marshall v. 
Holmes, 141 U.'S. .589. 12 Sup. Ct. 62, 35 h- Ed. 870; Old' Wayne 
Life Ass'n Co. Case, 204 U. S. 22, 27 Sup. Ct. 236, 51 L.Ed. 345; 
Simon Habeas Corpus Proceedings, 208 U. S. 144, 28 Sup. Ct. 238. 
52 E. Ed. 429; Wells Fargo & Co. v. Taylor, 254 U. S. 175, 41 Sup. 
Ct. 93, 65 L. Ed. 205. 

[2] In the very récent case, last cited, the Wells Fargo Express 
Company, by contract with the railroad company over whose lines it 
operated, had agreed to indemnify the railroad company against ail 
claims of its employées for personal injuries. A messenger, employed 
by the express toinpany, who had assented to this understanding.and 
agreed on his part to asjume ail risk of injury from whatever cause, 
recovered a judgment for damages against the railroad company for 
injuries subsequently received, in which suit the express company was 
not permitted to intervene and make itself a party défendant. The 
court held that the latter had the authority to enjoin such messenger 
from proceeding to enforce his judgment. The court, in the course 
of its opinion, fully reviews the jurisprudence on the subject. 

In the case of National Surety Co. v. Bank of Humboldt, 120 Fed. 
593, 56 C. C. A. 657, 61 E. R. A. 394, the latter had obtained judgment 
against a nonfesident surety company on the bond of its defaulting 
cashier. Service of process had been made on the auditor of public 
accounts, whom ail nonresident surety companies were required by 
statute of Nebraska to appoint as agent for the purpose of citation. 
The auditor of public accounts neglected to forward the papers to the 
surety company, as it was his duty to do, and, in conséquence, judg- 
ment was obtained by default. The suit had not been filed vyithin the 
time prescribed by the policy, and the company was thus prevented from 
interposing this absolutely good défense. Thereafter the National 
Surety Company, successor to the company which had issued the policy, 
brought suit to enjoin the exécution of the judgment. The Circuit 
Court of Appeals for the Eighth Circuit, on appeal, ordered a decree 
entered for the complainants. The court said : 

"We hâve, then. ftn unconscionable .iudgment at law for $7,842.40 in favor 
of a citizen of Nebraslîa, to which the appellants, citizens of New -York and 
Missouri, respective!}', had a good défense, which théy were prevented, by 
281 F.— 64 
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TiriavoUlable a(.'d<leiit, iiuniixert witli fault or négligence on their part, from 
itvailing them«^lves of. The nppellees f^re abolit to enforce this judgment. 
lias the fédéral oom-t, sltting in eqiilty, the juriscliction to prevent them 
from so (loing? J^'aud, accident, and mistake are three great heads of equity 
jurisprudence; and whenever Injustice or wrong, irrémédiable at law, is 
about to resuit from either, power is vested in, and the duty is imposed upon, 
the courts of equity, to prevent the tUreatened injury. Their jurisdiction 
rests upon the faet that, unless they act, wrong wlll be perpetrated, which 
cannot be remedied, and the bllls exhibited to them are appeals to the con- 
McienceB of the chancellors, to prevent injustice. Counsel for the appellees 
concède ttiat the fédéral courts hâve équitable jurisdiction to enjoln the en- 
forcement of unconsclonable judgments at law which bave been procured by 
fraud, but they Inslst that they are vpithout power to restrain the collection 
of those which are secured t^ accident or mistake. But the foundation .of 
equity >jurisfliction is the wrong that will be perpetrated if the court of equity 
does'not act. Accident and mistake are as well established grounds for the 
action of a court of equity as fraud. It is as unjustr— as abhorrent to the 
conscience o;f the chancellor— that one who does not owe a judgment which 
has been secured agalnst him by accident should be compélled to pay it as is 
that he should be compélled to pay one procured by fraud. The injury is the 
same in eaeh case. Both cases f ail under equally well recognized heads of 
equit.v jurisdiction. Both appeal with equal force to the conscience of the 
chancellor, and the conclusion is irrésistible that each is entitled to command 
the same measure of équitable relief. The fédéral courts, sitting in equity, 
hâve the same power to prevent the enforcement of unjust judgments at law. 
procured by accident or mistake, that they hâve to prevent the collection of 
those obtained by fraud. They hâve plenary jurisdiction to restrain the en- 
forcement of judgment and decrees to which the défendants had meritorious 
ilcfenses, that they were prevented from interposing either by fraud or acci- 
dent or mistake unmixed with their own négligence. Marine Ins. Co. v. Hodg- 
son, 7 Cranch, 333, 3 L. Ed. 362; Hendrickson v. Hinckley, 17 How. 442, 444, 
15 U Bd. 123; Hungerford v. Sigerson, 20 How. 156, 161, 15 L. Ed. 869: 
Gaines v. Puentes, 92 U. S. 10, 22, 23 h. Ed. 524 ; Barrow v. Hunton, 99 U. S. 
80, 85, 25 L. Ed. 407 ; Johnson v. Waters, 111 U. S. 640, 667, 4 Sup. Ct. 619. 
28 L. Ed. 547; Arrowsmith v. Gleason, 129 U. S. 86, 97, 98, 9 Sup. Ct. 237, 32 
i:. Ed. 630; Marshall v. Holmes, 141 IT. S. 589, 596, 12 Sup. Ct. 62, 35 L. Ed. 
870. The case last clted was a suit in equity to enjoin the enforcement of 
judgments, and the Suprême Court there reiterated, as the settled rule ui)on 
this subject, the declaiation of Chief Justice Marshall, made more than 70 
years before, in Marine Ins. Co. v. Hodgson, 7 Cranch, 332, ,336, 3 L. Ed. 362, 
that: 'Any fact which clearly proves it to be against conscience to exécute 
a judgment, and of which the Injured party could not hâve availed himself 
in a court of law, or of which he might hâve availed himself at law, but was 
prevented by fraud or accident, unmixed with any fault or négligence in him- 
self or his agents, will justify an application to a court of chancery.' " 

The Surety Company Case is very similar to the case at bar, but with 
this différence: In the Surety Company Case the state statute forced 
the nonresident corporation to appoint the aviditor of public accounts 
its agent for the purpose of service of process ; whereas in the case at 
bar the L/Ouisiana law provided that the nonresident corporation should 
itself appoint an agent for the purpose of service of process. In the 
Surety Company Case the court lays much stress on the fact that the 
company's agent, the auditor of public accounts, was not of its own 
sélection, and it theref ore should not, in equity, be bound by his négli- 
gence. In the case at bar the nonresident corporation was at full lib- 
erty to maké its own sélection of an agent, and did so in the appoint- 
ment. pf Dîckinspri. This is the only essential différence between the 
two cases. 
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Dickinson's testimony was not taken. Either he mailed the papers 
served on him to his principal,, as it was his duty to do, or he f ailed to 
do so. If he did, there was evidently a miscarriage of his letter, as it 
was not received, and consequently no fault or négligence could be 
imputed to 'EHckinson, or, through him as agent, to his principal. If 
he did not mail the papers, he thereby promoted his own interest, and 
he should not be allowed to profit, or his principal to suffer, because of 
such failure. 

The judgment which the bank, by Dickinson's inaction, was thus 
enabled to obtain by default against his principal, was, in effect, a judg- 
ment in Dickinson's favor against the Gas Engine Company, to be ap- 
plied to the extinguishment of a judgment for like amount against him 
by the bank. One may, hy his silence or inaction, permit a judgment 
to go against himself, which he will not thereafter be allowed to chal- 
lenge; but he may not, by such silence and inaction, himself obtain 
such a judgment against another. To permit the exécution of the judg- 
ment in question would be to permit the bank to enrich itself at the 
expense of the plaintifï, who was in no wise at fault. It would be in- 
équitable and unconscionable. Under thèse circumstances, plaintifï is 
clearly entitled to the relief sought, and it is unnecessary to pass on the 
other issues raised in the pleadings. 

A decree will be prepared and entered in accordance with the vie-v^s 
herein expressed. 



O'SULLIVAN RUBBER CO. v. GENUINE RUBBER CO. et al. 

(District Court, D. Massachusetts. Juiie 24, 1922.) 
No. 1591. 

1. Trade-marks and trade-names and unfair compétition <S==>98— Right to ac- 

counting for profits or damages. 

Where défendant, held chargeable with unfair compétition, had been in 
business only about seven months, had sold its competing product at 
about one-half the priée charged by complainant, its sales amounted to 
only 1 per cent, of those of complainant, and there was no probable cause 
to belleve it had made any prohts, complainant held, not entitled to an 
accounting. 

2. Trade-marks and trade-names and unfair compétition <S=>98— Accounting not 

ordered, wliere both parties are in the wrong. 

An accounting for unfair compétition will not be ordered, where the 
litigation was the resuit, in substantial part, of eomplainant's excessive 
daims, which were not sustained. 

3. Trade-marks and trade-names and unfair compétition <@==>68— Complainant 

sliould not make unwarranted daims. 

A complainant, seeking équitable relief from unfair compétition, must 
be held to some fair récognition of its competitor's right to utllize ail 
functional éléments, separately or in the most advantageous combination, 
as well as the right to name and advertlse its output in the common lan- 
guage of the trade. 

In Equity. Suit by the O'Sullivan Rubber Company against the 
Genuine Rubber Company and another. On entry of decree after man- 
date. 

^=3For other cases see same topic & KBY-NUMBER in ail Key- Numbered Dlgests & Indexei 
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Kor opinjori of appellate court, see 279 Fed. 972. 

■ Alfred H. Hildreth and Van Everea, Fish, Hildreth & Cary, ail of 
Boston, Mass., for plaintiiï. '• 

Arthur P. Frerich, of Boston, Alass., and Timothy A. O'ifiary, of 
Lynn, Mass., for défendants. 

ANDERSON, Circuit Judge. [1] On receipt of mandate reversing 
and remanding for further proceedings not inconsistent with the opin- 
ion of the Circuit Court of Appeals (279 Fed. 972), plaintiflf contends 
that it is entitled to a decree including an accounting. On this point 
the opinion says: 

"AU questions of accounting, including tlie question of wliether tlie plain- 
tiff is entitled to any accounting, are left open for the Plstrict Court to pass 
upon. See G. & O. Merriam Co. v. Ogilvie, 170 Fed. 167." 

On what basis the court above intended this court to détermine 
whether the plaintiiï is entitled to any accounting is not entirely clear. 
There was a fuU trial in this court, sothat the record was complète. 
There was no réservation, as sometimes happens in this sort of case, of 
accounting questions until Uability should be determined. But the 
court above may not hâve regarded the record as conclusive, either for 
or against the right to an accounting. Under such circumstances, the 
safest course seemed to be to set the case for further hearing, permit- 
ting the plaintiiï in summary fashion to show probable cause that de- 
tailed inquiry would resuit in showing, through wrongful palming oiï, 
substantial profits aCcruing to the défendant, or substantial damage 
donc the plaintiiï's good will. Such hearing has been had, consum- 
ing nearly a full day. The défendant produced its books and gênerai 
sales manager, Mr. Clapp, for examination by plaintiiï's counsel. 
PlaintifF also adduced évidence from several other vvitnesses. The gên- 
erai resuit is to show that there is no probable cause to believe either 
that the défendant has made any profits out of palming-oiï sales, or, in- 
deed, out of any of i<:s sales, or that the plaintiiï has suiïered any «ub- 
staiitial damage to its good will. 

As appears in the record, the défendant did not begin business until 
August or September, 1921. Promptly after the opinion of the court 
above came down on April 11, 1922, it changed its cartons and heels 
to conform to the views of the court above as to its rights. Its atti- 
tude was law-abiding. Its gross sales of heels of ail kinds from the be- 
ginning of its business down to that day are estimated by Clapp not to 
exceed $45,000. This estimate is borne out by such examination as 
was made of the book entries as to sales in New York and elsewhere. 
Moreover, less than half of thèse sales within this period of about 
71/2 months were of men's heels. No unfair compétition as to sales 
of women's heels is claimed. It foUovi's that the sales of the heels al- 
leged possibly to come into unfair compétition with the plaintiiï's heels 
could hardly hâve exceeded $20,000 in 7l^ months. 

Now, the old record (page 93) shows that sales by the plaintifE of 
men's heels were running last year at the rate of over $2,400,000— 
$200,000 a month. The defendant's gross sales of men's heels were 
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thèrefore approximately 1, per cent, of the plaintiff's sales of like heels 
■ — a negligible compétition, be it fair or unfair. 

Again, the plaintiff offered no scintilla of évidence tending to show 
that the défendant had made out of its heel business, or out of any of 
its business, any profits. It chose rather to consume the time in adduc- 
ing évidence having little or no bearing upon the problem now before 
the court. But near the close of the hearing defendant's counsel asked 
Clapp as to profits, and his answer was that so far as he could now 
estimate, without a careful inventory, the concern had as yet made no 
profits whatever. This statement is inherently crédible. The concern 
did not fairly start in business until October or November, 1921, Its 
business was and is small. It is selling its heels at $1.25 to $1.50 per 
dozen, perhaps with some trade discount ; while the plaintiff is selling 
its heels at $2.65 per dozen, with a 5 per cent, discount. Unless the 
plaintiff is making an unconscionable profit, this fact alone shows that 
the défendant is almost certainly making no profit. At any rate, the 
plaintiff, having had fuU opportunity to show probability of , profits, 
left a record indicating a strong probability of no profits. 

So far as damage to the defendant's good will is concerned, the re- 
suit is the same, there is not a scintilla of évidence that a single heel 
of defendant's output was ever palmed off as the plaintiff's by meanç 
of the offending cartons and printing on the heel now condemned by 
the court above as unnecessary and confusing similarity of structure and 
inscription. Even if the most violent presumption from such similarity 
be entértained, still the resuit would be confusion of the purchasing 
public (cobblers and wearers) only to a negligible degree. The whole 
thing is de minimis. Some jobbers and cobblers are shown to be car- 
rying in stock heels of the défendant, of the plaintiff, and of other 
makes — perhaps half a dozen in ail. Such évidence falls far short of 
showing palming off through the similarity condemned by the court 
above. 

On ail the évidence, in the old record and in the new, I find that 
there is no probable cause to believe that a further hearing as to dam- 
ages or profits would yield a return which would bear any reasonable 
proportion to the cost thereof. The case falls plainly within the rule 
laid down by Judge Putnam in the case cited in the opinion of the 
court above. G. & C. Merriam Co. v. Ogilvie, 170 Fed. 167, 169, 95 
C. C. A. 423. 

[2] While the foregoing may be enough to dispose of the plaintiff's 
contention for a decree for an accounting, there is another aspect of 
the case which would, I think, make such decree inéquitable. The liti- 
gation was a resuit, at least in substantial part, of the plaintiff's exces- 
sive claims, and not merely of the defendant's use of unnecessary and 
improper similarity in package and dress. The facts bearing upon this 
aspect of the conflicting equities of the parties are, in brief outline, as 
f ollows : 

At the trial in this court it was f ound that the défendant was season- 
ably notified of the plaintiff's claim. But this finding is to be construed 
and limited by the évidence upon which it was based, and is now to 
be construed in the light of the conclusions reached by the court above 
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as to the plaintiff's real rights. There was, and could be, finding that 
the, défendant was sçasonably notified that the plaintiff claimed such 
rights, and only siich rights, as plaintiff has now been determined to 
bave. The notice referred to was given by the plaintiff to the défend- 
ant August 26, 1921, just after the défendant began its small business. 
This letter (Record, p. 135) asserts in omnibus fashion an exclusive 
right in the plaintiff, not only to the name "O'Sullivan Safety Cushion 
Heel," but in the àppearance of the heel. No particulars are given; 
practically no limits are set. To hâve yielded to this claim as then 
made would bave required the défendant to admit that it had no right 
to use the word "safety" or "cushion," either or both, in describing its 
output, as well as to avoid the use of the functional suction recesses, 
arranged, as the triaj showed, to conform to the standard heel-setting 
machine. The défendant naturally refused to comply with this exces- 
sive and groundless claim in a letter inconsistent with any purpose of 
fraudulent palming off. 

The plaintiff's bill, filed on October 25, 1921, is even broader in its 
assertion of monopoly privilèges. The following from paragraph 10 
may be taken as suffîciently illustrative : 

"The lise by the plaintif! and its prerlecessors in business of suction recess- 
es in combination with the words 'Safety Cushion Heel' and the name 'O'Sul- 
livan' s' on the tread face of its and their rubber heels, and also in connec- 
tion with the advertising thereof and with boxes or containers for the same, 
has been exclusive for pver 20 years, and no other manufacturera or sellers 
of rubber heels hâve used thèse words or this name, either In combination 
with suction recesses or otherwise, excepting certain manufacturera who, at 
différent times in the past, hâve started to use the words 'Safety Cushion 
Heel,' or simllar words in close Imitation thereof, in combination with the 
suction reeesses, but who haya discontinued such use ùpon notice of the 
plaintiff's and its predecessors' rights ttierein; and also excepting thèse de- 
fendants and certain other manufacturer» and sellers of rubber heels, who 
hâve but recently put out rubber heels and advertisements and boxes bearing 
thèse or similar words in combination v^ith suction recesse«, in violation and 
disregard of plaintiflfs rights." 

Plaintiff sought an injunction as foUows : 

"From niaking or having made, or selling or offering for sale, heels like 
or similar to Exhibit F attached to this bill of complaint, and heels having 
suction recesses on their tread face and the word 'Genuine,' or the words 
'Cushion Heel,' or the words 'Safety Cushion Heel,' or ahy other words or 
letters similar theréto or in imitation thereof, and heels bearing the words 
'Genuine Safety Cushion Heel,' or any words similar thereto." 

It also prayed that defendant's alleged infringing output, and ail 
molds for making such heels, be delivered up for destruction. 

Such were the monopoly claims with which the défendant was faced. 
The real rights of the plaintiff, as now defined and limited by the Court 
of Appeals, are ràdically différent. The court above has held that the 
défendant is entitled to continue the use of the descriptive words 
"safety" and "cushion" and "genuine," and the combination of them in 
the name "The Genuine Co.'s Safety Cushion Heel," and also the corii- 
bination of them with the functional suction recesses, The décision is 
that, using such name on its men's heels, the défendant must not use 
the curvç ànd form of type used by the plaintiff on a part of its out- 
put. The court above also holds that the défendant must (as it volun- 
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tarily agreed at the trial to do) change the color of its carton and pic- 
ture of heel thereon, so as not to resemble the plaintiff's carton. The 
changés ordered are but a very minor part of the changes demanded 
by the plaintiff. 

It follows from the foregoing that both parties were, under the dé- 
cision of the coui-t above, held wrong in their contentions ; that, if the 
défendant had yielded to the plaintiff's demands, it would hâve been 
unduly hampered in the race of fair compétition, in that it could not 
hâve described its heels as having the essential qualities of rubber heels 
connoted by the words "safety" and "cushion," or even as being "gen- 
uine" rubber heels. Nor could it hâve made advantageous use of the 
functional suction recesses. It had to fight for its économie life. 

The case, therefore, falls within the doctrine laid dovkrn by this court 
in the Webster Dictionary Case (G. & C. Merriam Co. v. Ogilvie. su- 
pra), where the court, by Judge Putnam, said as to a claim of the 
plaintifï: 

"It ig apparent from the record that this daim of the Merriam Company to 
an exclu.sive right interfered with Ogilvle's trade, and was not lawful, though 
honestly made. If its claim had been in harmony with the conclusions whlch 
this court and the Circuit Court reached, and the notices and circulars had 
been framed accordingly, non constat Ogilvie would not hâve yielded, and this 
litigation been avoided. At any rate, it cannot be questi^ned that th" ac- 
tion of the Merriam Company, in the way we hâve explained, imlawfnlly 
threatened Ogllvie's trade and the sale of bis dictionaries ; so that we hâve 
two parties, each of whom in the eyes of the law was a tort-feasor, involved 
In what was after ail a single controversy, having, of course, two branches 
to it, and each injiirious to the oppo.sing party." 

Compare Hopkins' Trade-Marks, etc. (3d Ed.) § 158, and cases 
cited. 

The defendant's attitude, both at the original and at the supplemen- 
tal hearing, grounds a fair inference that, if confronted by a demand 
from the plaintiff for only such rights as the plaintiff has now been 
determined by the court above to hâve, it would hâve recognized and 
conceded them, and that this litigation would thus hâve been avoided. 

[3] A plaintiff, seeking équitable relief from unfair compétition, 
must be held to some fair récognition of its competitor's right to utilize 
ail functional éléments, separately or in the most advantageous com- 
bination, as well as the right to name and advertise its output in the 
common language of the trade. The large manufacturer, able to in- 
dulge in expensive advertising, dérives from its size and its advertising 
no claim in equity to a quasi monopoly, either of words or of appear- 
ances necessary for the small concern to use in putting its product, 
as its own, before the purchasing public. 

Moreover, this is not a patent or a copyright case, in which an in- 
f ringer is using a concrète thing belonging to the plaintiff. It is an un- 
fair compétition casé, in which the plaintiff is entitled only to protection 
of its good will a^ainst f raiidulent palming off, \vhether intentional or 
uhintentional. The vital distinctions between the two classes of cases, 
both as to scope of injunctjon and as to accounting for damages and 
profits, hâve been f requently overlooked. The illuminating opinions 
of: Mr. Justice Pitney in Hanover Milling Co. v. Metcalf, 240 U. S. 
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403, 36 Sup. et. 357, 60 I,. E^d. 713, and United Drtig Co. v. Rectanus 
Co., 248 U. S. 90, 39 Sup. Ct. 48, 63 L..Ed. 141, should resuit in avoid- 
ance of errors f ound in some earlier dicta, perhaps in earlier décision. 
Judge Putnam's opinion in the Webster Dictionary Case (G. & C. 
Merriam Co. v. Ogilvie, supra) is also an able présentation of the 
Sound doctrines later and more elaborately stated by Mr. Justice Pitney. 

Under àll the circumstances, fuU justice will be done to the plaintiff 
by issuing an injunction conformable to the mandate from the Circiit 
Court ôf Appeals, with costs to the plaintiff. 

It is se ordered. - 



COMMERCIAL TRUST CO. v. CHATTANOOGA RY. &. LIGHT CO. at al. 
MARYLAND TRUST CO. v. SAME. 

(District Court, E. D. Tennessee, S. D. March 5, 1921.) 

Nos. 22,23. 

1. Creditors' suit <s:=3l I (t)— Mortgagees cannot maintain creditors' bill against 

successor of mortgagor, in absence of judgment and return of exécution. 

Trustées urider mortgages executed by a corporation which had snbse- 

qTiently sold its jiroperty to another corporation wlio had no judgmeut 

^ against thè purcliasing corporation and no return of exécution riulla boiia, 

are not entitled to nîiaintain a gênerai creditors' blU against tlie pur- 

chasing corporation. ' 

2. Street raiiroads ,<s=354 — Mortgage of after-acquired Unes covers lines con- 

structed by successor. 

Wliere a Street railroad company executed a mortgage which by its 
terms covered lines thereafter to be built or acquired, the mortgage cov- 
ered lines which were authorized by the charter of the mortgagor but 
were eonstructed by the mortgagor s successor. ; 

3. Street raiiroads <s=:35'1 — Mortgage of lines not autiiorized by charter unautlior- 

■izéd. 

A Street railroad company has no authority to exécute a mortgage which 
covers lines thereafter to be eonstructed, which it was not authorized to 
construct at the time It executed the mortgage. 

4. Street raiiroads <^54— Mortgage held not to cover successor's line, built un- 

der another charter. 

A mortgage expressly including property afterwards eonstructed or 
acquired by the mortgagor's successors does not.extend to a line subse- 
quently built by a purçhasing company under another charter. 

5. Street raiiroads t^?;=>5A — Conveyance subject to mortgage does not enlarge lien 

to include lines not authorized. 

The fact that a street railroad company which had mortgaged its prop- 
erty and Unes thereafter to be eonstructed or acquired made its property 
expressly sub.iect to existing mortgage does not enlarge the lien of the 
mortgage to cover Unes subsequently constrxicted b.v the purçhasing com- 
pany which were not authorized by the mortgagor's charter but at most 
imposes a Personal obligation on the successor. 

6. Street raiiroads (S==>54 — Trustée, uniess authorized by mortgage, cannot enforce 

Personal obligation of mortgagor's successor, assuming mortgage. 

Uniess the trustée under a mortgage executed by a street railroad com- 
pany securing Its bonds is authorized by the provisions of the mortgage 
to enforce the personal obligation of a successor of the mortgagor, wïio 
assumed the mortgage, the rlght of action for such enforcement is vested 
in the bondholders alone. 

^=3For otber cases see eame toplc & KEY-NUMBËR in ail Key-Numbered Dlgests & Indexes 
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7. Electricity <@=34 — Street raiiroads <s=»54— Charter of street raiiway mortgagor 

held not to authorize electrjc light and power business. 

A Street railroacl iiK'0)i)orated uiuler Acts Tenu. 1875, c. 142, § 13, to 
coustruct and opei'ate a street railroad over a specitied route in a desig- 
nated cit.v, with speeified powers to that end, and which obtained an 
amendment to its charter, after the enactmont of Acts Tenn. 1903, c. 406. 
permitting .street raiiway companies under tlie Heneral Corporation Act 
to eonstruct and oiK'rate electrie light and power plants, without, by the 
amendnient, seeking authority to eonstrue-t electrie light and power 
plants, had no authoiity to eonstruct such a plant, so that a mortgage ex- 
ecuted by it covering af ter-aequiréd property did not cover the electrie 
light and power equlpihent of the coriwratlon's succéssor. 

8. Street raiiroads €=^54 — Mortgage held not to cover lines constructed by suc- 

céssor. , 

A mortgage execnted by a street railroad company incorporated by Acts 
Tenn. 1875, c. 142, § 13, to eonstruct and operiite a street railroad over 
designatetl routes, does not extend to lines subsequently constructed by a 
succossor of the mortgagor on three streets not included in the roxites 
designated in the charter. 

9. Street raiiroads <Sx=354 — Mortgage held not to cover lines acquired by sueoessor. 

Even if the right of a mortgagor's succéssor to eonstruct street rail- 
road Unes along certain streets was acquired by a surrender of the mort- 
gagor's right to eonstruct lines along other streets, and sueh surrender 
would hâve subjectod the suceessor to an action for waste on behalf of 
the bondholders, it did not operate to extend the lien of the mortgages 
themselyes to the newly acquired Unes whlch the mortgagor had no 
charter power to own or operate. 

10. Street raiiroads <s=>54— Mortgage held to cover total tracks and equipment 
of succéssor, 

Where a street railroad company which mortgaged its property, includ- 
ing the property thereafter constructed or acquired had power under its 
charter to lay double tracks on specitied routes of its lines, the lien of 
the mortgage çovers tlie double track laid on suçh routes by the succéssor 
of the mortgagor though they were laid under new franchises obtained 
by the succéssor from the city, and the mortgage also covérs ail new 
equipment, pôles, etc., for use on those lines. 

11. Street raiiroads <s=;354— Use of new cars on Unes; not mortgaged does not 
take them from under lien. 

Where sticcessor of a street raiiway which had mortgaged its property, 
înclurting that to be thereafter constructed or acquired, acquired new 
cars for gênerai use on ail its lines, the fact that the cars were .sonietimes 
used on lines .subsefiuently constructed by the succéssor, which were not 
covered by the mortgage, because not authorized by the mortgagor's char- 
ter, does not prevent the lien of the mortgage from attiiching to the cars. 

12! Street raiiroads i@=354— Subséquent mortgagees bave no priority as against 
equipment purchased byproceeds. 

The fact that new equipment, purchased by the succéssor of a street 
car company which liad mortgaged its property, including that thereafter 
acquired or constructed, was purchased îroni the pi-oçeeds of a sub- 
séquent mortgage, does not give the bondhoUlers under the subséquent 
inortgage priority over the pHor mortgages as to the equipment so pur, 
chased. 

13. Street raiiroads <s=s54— Succéssor of mortgagor held entitled to machinery 
placed in mortgaged power house. 

Where the succéssor of an electrie street raiiway company had placed 
In the Power bouses covered by a mortgage executed by its predeeessor 
e<juipment and machinery for ,furni.shing light and power, which the 
mortgagor was not authorized to furnish, and which was therefore not 
covered by the mortgage, the succéssor can remove such machinery and 

ig^sP'or other cases see same topio éKËY-NUMEEK Ih ail Key-Numbered Dlgests & Indexes 
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equipment from the mortgaged power houses, before the sale under the 
mortgages. If they were not so attached to the real property as to beoonie 
flxtures. 

14. Street railroads <g=955— Successor of mortgagor is entitled to hâve receiver 
reimbursed for proportion of taxes assessed àgainst mortgaged property. 

Where receivers in a suit to f oreclose a mortgage took possession of ail 
thé property of the successor of the mortgagor, some of whlch was not 
subjeet to the mortgage and coUected the income therefrom, the successor 
is entitled to hâve the taxes on a part of the property not eovered by the 
mortgage for the period eovered by the receivership paid by the re- 
ceivers out of their earnlngs, or out of the proceeds realized from the 
foreclosure of the mortgages. 

In Equity. Separate bills by the Commercial Trust Company, a 
Pennsylvania corporation, and by the Maryland Trust Company, a 
Maryland corporation, against the Chattanooga Railway & Light Com- 
pany and others, to f oreclose trust deeds or mortgages executed by the 
Chattanooga Railways Company, which were Consolidated for hear- 
ing. Decrees of foreclosure rendered. 

Bill In equity by the Commercial Trust Co., a Pennsylvania corporation, 
against the Chattanooga Railway & Light Co., a Tennessee corporation, et al., 
to foreclose a trust deed or mortgage executed in 1906 by the Chattanooga 
Railvs'ays Co., a Tennessee corporation, to the plaintiff's predecessor in trust. 
Subséquent bill, by the Maryland Trust Co., a Maryland corporation, against 
ihe Chattanooga Ëaihyay, & Light Co. et al. to foreclose a prior trust deed or 
mortgage executed té it by the Chattanooga Railways Co. in 1898. Eaeh bili 
prayed a mortgage foreclosure and that it be sustained as a gênerai creditors' 
bill. The two causes were consolidated. 

Default in the two mortgages and the gênerai rights of foreclosure thereof 
^vere not denied ; but a controversy was presented between the two plaintiffs 
on the one sîde and the Chattanooga Railway & Light Co. and the Fidellty 
Trust Co., a Pennsylvania corporation, a défendant under the Maryland Trust 
Co.'s bill, as to the extent of the property of the Chattanooga Riailway & Light 
Co. eovered by the liens of the two mortgages, arising out of the foUowing 
gênerai situation: In 1909, after the Chattanooga 'Railways Co., a Street 
railway corporation, had executed thèse two mortgages, eaeh of which con- 
tained an after-aoquired clause, the Chattanooga Railway & Light Co. was 
organlzed as a Tennessee corporation, authorized to operate both a Street 
railway and a light and power plant. After its organization it acquired, by 
deeds, ail the property of the Chattanooga Railways Co,, subjeet to the two 
mortgages in suit, and also ail the property of the Chattanooga Electric Co.. 
a Tennessee light and power company. Thereafter ail thèse street railway 
and light and power properties were operated by the Chattanooga Railway & 
Light Co., which in tum executed a thlrd trust deed. or blanket mortgage, on 
ail its properties, to the Fldelity Trust Co., and thereafter added extensively 
to its properties. 

On preliminary applications receivers were appointed by the court, under 
the two bills, of'all the street railway properties of the Chattanooga Railway 
& Light Co., but not of its light and power properties. 

Hearing on various interlocutory motions and on pleadings and proof as to 
decree of foreclosure. Bills not sustained as gênerai creditors' bills ; but 
foreclosure decree awarded and scope determined. 

Charles T. Cates, of Knoxville, Tenn., and John Hampton Barnes, 
of Philadelphia, Pa., for Commercial Trust Co. 

J. M. Trimble, of Chattanooga, Tenii., for Maryland Trust Co. 

®s3For other cases see saine topic & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
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Brown, Spurlock & Brown, of Chattanooga, Tenn., and Joseph S. 
Clark and Percy H. Clark, both of Philadelphia, Fa., for Chattanooga 
Ry. & Light Co. 

Finlay & Campbell, of Chattanooga, Tenn., and Morgan, Lewis & 
Bockius and Francis B. Bracken, ail of Philadelphia, Pa., for Fidelity 
Trust Co. 

SANFORD, District Judge. I hâve carefully considered the évi- 
dence, and the arguments and briefs of counsel, dealing with many 
questions and citing many authorities. 

My conclusions on what, after such considération, appear to me to 
be the crucial and determinative questions, briefly stated, without élabo- 
ration or detailed citation or discussion of the authorities, are : 

[1] 1. Neither the Commercial Trust Co. nor the Maryland Trust 
Co. are, as trustées under their respective mortgages, themselves credi- 
tors of the Chattanooga Railway & Light Co. (hereinafter called the 
Railway & Light Co.) ; neither has any judgment against it or return 
of nulla bona ; and neither, under the allégations of its bill, is entitled 
to maintain the same as a gênerai creditors' bill against the Railway & 
Light Co. See Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. 
Ed. 358, and Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 37 L. Ed. 
804. 

2. The Railway & Light Co. is neither the corporate successor of 
the Chattanooga Railways Co. (hereinafter called the Railways Co.), 
nor a Consolidated company of which the Railways Co. is a constituent 
member; but it is the purchaser of ail the street railroad properties 
which were conveyed to it by the Railways Co. in August, 1909, and 
successor in title thereto, 

3. It is admitted that the mortgage of 1898 made by the Railways 
Co. — under its former name of the Chattanooga Electric Railroad Co. 
— to the Maryland Trust Co. (hereinafter called the Maryland mort- 
gage), and the mortgage of 1906 made by the Railways Co. to the Trust 
Co. of America, the predecessor in trust of the Commercial Trust Co. 
(hereinafter called the Commercial mortgage), constitute a first and sec- 
ond lien, respectively, upon ail the street railroad properties which were 
conveyed to the Railway & Light Co. in August, 1909, as af oresaid ; 
and that such liens cover ail the street railroad lines and properties 
which came into the possession of the receivers herein and are now 
being operated by them, except the following lines and properties built 
or acquired by the Railway & Light Co., namely, (a) the West Sixth 
Ave., Rossville and Vance Ave. lines, (b) new cars, (c) double tracks, 
(d) air hoist equipment and (e) certain pôles. It is also denied that 
either of thèse two mortgages extends to the electric light and power 
properties conveyed to the Railway & Light Co. in August, 1909, by 
the Chattanooga Electric Co. or to certain electric light and power 
equipment placed by the Railway & Light Co. in the Seventh St. and 
Ridgedale power stations. 

[2] 4. When a railroad company, authorized by its charter to build 
and operate a certain line of railroad, mortgages such railroad with its 
appurtenances as an entire System, as then built or thereaf ter to be 
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built bf acquired, the lien of such mortgage thereafter extends to alT 
additions and accessions coming within its terms, made and added 
thereto either by the mortgagor or by a successor in title, even although 
such suGcessbr be not mentioned in the after-acquired clause ; every one 
thereafter acquiring such line bf railroàd, or any interest therein, f rom: 
the mortgagor, taking the same cum onere, and being estopped by privi- 
ty of title with the mortgagor, to deny that such additions and acces- 
sions are embraced within the mortgage. Wadé v. GhicSgo Railroàd, 
149 U. S. 327, 341, 342, 13 Sup. Ct. 892, 37 h. Ed. 755; Compton v. 
Jesup (6th Cire.) 68 Fed. 286, 287, 15 C. C. A. 397, cited with approval 
in Railway Spfings Go. v. Chicago Railroàd (D. C.) 246 Fed. 338, 347, 
and Metropolitan Trust Co. v. Chicago Railroàd (7th Cire.) 253 Fed.. 
863, 871. 

[3, 4j 5. On the other hand a railroàd company is without authorîty 
to mortgage as after-acquired property a line of railroàd or other prop- 
erty which ît is not authorized within the limitations of its then charter 
to build or acquire ; sùch attempted mortgage being ultra vires. See 
Alexandria Railway Trustées v. Graham, 31 Grat. (Va.) 769, 777; and 
bv implication, Galveston Go. v. Gowdrey, 11 Wall. 459, 481, 20 L,. 
Ed. i99; Pennock v. Coe, 23 How: 117, 132, 16 L. Ed. 436; Comp- 
ton V. Jesup (6th Cire.) 68 Fed. 263, 37 L. Ed. 755, supra". Thus the 
after-acquired clause of a railroàd mortgage will not extend to a Une 
of railroàd not within the charter lîmîts bf the mortgagor, subsequently 
acquired by a cohsolidated company of which it becomes a constituent, 
under the charter of another railroàd company. Railway Springs Co. 
V. Chicago Railroàd (D. C.) 246 Fed. 338, supra, at page 347 (affirmed 
sub nom. Metrbpolitan Trust Go. v. Chicago Railroàd, 253 Fed. 863, 
supra). Nor will a railroàd mortgage, though expressly including prop- 
erty afterwards acquired by the mortgagor's "successors," extend to 
a Connecting line of railroàd subsequently built bv a purchasing com- 
pany under another charter. Mississippi Valley Trust Gb. v. Southern 
Trust Co. (8th Cire.) 261 Fed. 765. 

[5, 8] 6. Thè liens of the Maryland mortgage of 1898 and. the Com- 
mercialrhortgàge of 1906 are nbt in any wise enlarged by the fact that 
the Street railroàd properties wcfe conVeyed to the Railway & Light Go., 
subject to thèse two mortgages. Even if thèse "rrtbVtgages were thereby, 
of otherwise, assumèd by thè Railway & Light Go., this créâtes merely 
a Personal obligation of the Railway & Light Go. and does not enlarge 
the mortgage liens. Mississipipi Valley Trust Go. v. Southern Trust 
Co. (8th Cire.) 261 Fed. 765, supra, àt page 767. And it is not neces- 
sary to détermine whether such personal obligation was thereby created, 
since in any èvent, neither mortgage créâtes the mOrtgagee a trustée to 
ehf orée such persorial obligation, arising subsequently to and independ- 
ently of the mortgages themselveSj and if sUch obligation has been 
c)-eated, the right of action for its enfbrcement is vested in the bond- 
holders alorie. 

[7] 7. It is clear that neither the Maryland mortgage of 1898 nor 
the Commercial mortgage of 1906 extends to the electric light and pow- 
er prbpèrty cbnveyed by the Ghatfahboga ËleCtrîc Go. to the Railway 
& lyight Co. in August, 1909. The Railways Go. was ehaftered under 
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the gênerai incorporation Act of 1875 for the sole "purpose" of con- 
structing and operating a street railroad in Chattanooga over specified 
routes, and with specified powers to that end. Tenn. Acts of 1875; C;. 
142, § 13, p. 250. It was no part of its purpose to operate an electric 
light and power plant ; and it had no charter power so to do, either in 
1898 or in 1906. It is triie that the Tennessee Acts of 1903, c. 406, p. 
1150, amerided the gênerai incorporation Act of 1875, so as to invest 
street railway companies with power to construct and operate electric 
light and power plants. However, this did not operate of itself to 
extend the charter power of the Railways Co. ; and if it desired to ob- 
tain this additional power it was necessary for it to apply for and 
obtain ah amendtnent to its charter, investing it with such power, in 
accordance with thé provisions of the Tennessee Acts of 1897, c. 11 6^ 
p. 271. This, however, it did not do, although it did, after the Act éf 
1903, and before the Commercial mortgage of 1906, obtain an amend- 
ment to its charter for other purposes. It therefore at the time of 
this mortgage, had no charter power to construct or operate an electric 
light and power plant ; and had no intention of acquiring such power 
or entering upon such business. Furthermore, construing the brbad 
language of thé after-acquired clauses in both rriortgages in the light 
not only of the limit upon the corporate power and purpose of the 
mortgagor, but of the spécifie properties enumerated, it is clear that 
they were intended to relate only to after-acquired street railroad 
properties and that electric light and power properties were not within 
their contemplated scope. See Compton v. Jesup (6th Circ;) 68 Fed. 
286, supra, at page 287; Railway Springs Co. v. Chicago Railroad (D. 
C.) 246 Fed. 347; and Alexandria Railway Trustées v. Grahaiii, 31 
Grat. (Va.) 769, supra, at page 563. 

8. Construing and applying thèse two mortgages however, in the H^ht 
of Wade v. Chicago Railroad, 149 U. S. 327, 13 Sup. Ct. 892, Z7 h. 
Ed. 755, supra, and Compton v. Jesup (6th Circ.) 68 Fed. 286, suprà, 
in which mortgages containing similar after-acquired clauses, without 
référence to successors in title, were involved, I conclude that both the 
Maryland mortgage of 1898 and the Commercial mortgage of 1906, 
were intended to cover the entire System of street railroads which the 
Railways Co. was authorized under its charter to build and operate, 
with ail appurtenances thereto as the same was then built or inight 
thereafter be built or acquired; and that the lien of each mortgage how 
extends to ail additions and accessions coming withing Such charter 
powers, which hâve been made and added thereto by the Railway & 
Light Co. as successor in title to the Railways Co. ; but that,' on the 
other hand, the lien of neither mortgage extends, or was intended to 
extend, to additions and accessions that hâve been made by the Railway 
& Light Co. that were beyond the charter power and purpose of thé 
Railways Co. 

[8, 9] 9. The Railways Co. had no authority under its charter to 
construct or operate either the West Sixth Ave. line, Vance Ave. lihe 
or Rossville new lihe, and the construction of such linés were no part 
of its corporate purpose. The gênerai incorporation act of 1.875 re- 
quires that the charter df à street railroad company shall spèclfy th'e itil- 
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tial terminus, ending, and gênerai route of the Une which it is the "pur- 
pose" of the Company to construct. Tenn. Acts of 1875, supra, at page 
250. Under this Act a street.railroad company has no charter power 
to construct a line over a route not thus set forth. Citizens' Railway 
V. Africa, 100 Tenn. 26, 43, 42 S. W. 4S5, 878. And see May- 
or V. Africa (6th Cire.) 71 Fed. 501, 507. None of the routes set forth 
in the Railways Co. charter covered either the West Sixth. Ave., Vance 
Ave. or new Rossville lines. Nor did the Street Railways Co. apply 
for and obtain an amendment to its charter covering any of thèse lines, 
as it could hâve donc under the Act of 1897, supra. See Tennessee 
Railroad v. Campbell, 109 Tenn. 655, 663, 73 S. W. 112, and Collier 
V. Railroad, 113 Tenn. 96, 117, 83 S. W. 155. As the Railways Co. 
therefore had no charter power or purpose to build or construct either 
of thèse lines, neither the Maryland mortgage nor the Commercial 
mortgage can be held, under their after-acquired clauses, to cover 
either of thèse lines, which were subsequently built by the Railway & 
Light Co. under the new powers granted to it under its own charter. 
It is not clear that the franchise for rights of way granted the Railway 
& Ivight Co. by either the City or County (which were likewise essen- 
tial before such lines could be built) were given in part in considéra- 
tion of the surrender by the Railway & Light Co. of any préviens 
franchises owned by the Railways Co. pursuant to its charter power ; 
but even if that were so, while the surrender thereof would hâve ap- 
paj-ently subjected the Railway & Light Co. to an action for waste in 
hehalf of the mortgage bondholders, this cannot, in my opinion, operate 
to extend the lien of the mortgages themselves to the newly acquired 
property which the Railways Co. had no charter power to either own 
or mortgage. 

[10] 10; The liens of the Maryland and Commercial mortgages do, 
however, extend to the double tracks laid by the Railway & Light Co. 
on the charter routes of the Railways Co. and on which the Railways 
Cg. had previously had single tracks. The construction of double 
tracks on such routes was within the charter powers of the Railways 
Ce, and the f act that the double tracks were laid under new franchises 
obtained from the City by the Railway & Light Co. does not prevent 
the lien of the mortgages from attaching thereto. Compton v. Jesup 
(6th Cire.) 68 Fed. 286, supra, at page 287 ; Harris v. Bridge Co. (6th 
Cire.) 90 Fed. 323, 333. And see as to relaid rails: Mississippi Val- 
ley Trust Co. v. Southern Trust Co. (8th Cire.) 261 Fed. 765, supra, 
at page 768. 

11. The liens of the Maryland mortgage and Commercial mortgage 
likewise attach to the air hoist equipment installed in the railway car 
shops of the Railway & Light Co. ; being an addition or accession to 
the mortgaged property coming within the scope of the after-acquired 
clauses of the two mortgages. 

[11] 12. The liens of said two mortgages also extend to the new 
cars added to the railway equipment by the Railway & Light Co. They 
are after-acquired property aptly described in both mortgages, used 
în connection with the street railway System which the Railways Co. 
had authority under its charter to operate and moi^tgage. See Buck v. 
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Railroad, 3 Shanti. Tenn. Casv 774, 779. The fact that thèse new cars, 
used primarily as appurtenances to the entire street railway System 
covered by the mortgages, may hâve been also incidentally used on the 
three lines above mentioned which were not incKided in the mortgages, 
does not, I think, affect the Hen which would otherwise exist. In this 
aspect the instant case is essentially différent from Metropolitan Trust 
Co. V. Chicago Railroad (7th Cire.) 253 Fed. 863, supra, in which it 
inferentially appears that the new equipment was used in large, if not 
the greater, part, on lines of railroad not covered by the mortgage, and 
that no part thereof had ever been set apart for use on the mortgaged 
Une and as a part thereof. 

13. For like reasons I am of opinion that the lien of said two mort- 
gages also extends to the pôles built by the Railway & Light Co. along 
the several lines covered by the mortgage and used for the support of 
the street railway trolley System along said lines ; but not to pôles 
erected by the Railway & Light Co. along the West Sixth Ave., New 
Rossville and Vance Ave. lines. 

[12] 14. The fact that the car hoist equipment and new cars may 
hâve been purchased, double track laid and pôles erected by the Rail- 
way & Light Co. with the proceeds of bonds issued under the Railway 
& Light mortgage of 1909 to the Fidelity Trust Co., does not create 
a countervailing equity which will prevent the lien of the Maryland 
and Commercial mortgages from attaching thereto. Mississippi Val- 
ley Trust Co. v. Southern Trust Co. (8th Cire.) 261 Fed. 765, supra, 
at page 768. And see Galveston Co. v. Cowdrey, 11 Wall. 459, supra, 
at page 480. This is not a case of subsequently acquiring property 
subject to liens or equities which arise in the act of purchase or ac- 
quisition, as in Harris v. Bridge Co. (6th Cire.) 90 Fed. 323, supra, at 
page 328, and United States v. New Orléans Railroad, 12 Wall. 362, 
365, 20 L. Ed. 434. 

[13] 15. The electric light and power equipment and machinery 
placed by the Railway & Light Co. in the Seventh St. and Ridgedale 
railway power stations were not, however, added as parts of the railway 
System covered by the two mortgages or appurtenant thereto, and are 
not covered by the lien of either of the two mortgages. Nor were they 
added to the railway property in such sensé as to become fixtures or to 
pass under the mortgages as accretions to the mortgaged property. It 
appears that they can be removed without in jury to the mortgaged 
property, and the Railway & Light Co. should be allowed a reasonable 
time for such removal, which will be fîxed at sixty days. The fact 
that the Railway & Light Co. sold certain old railway machinery and 
equipment which was covered by the mortgages would not afïect this 
question, but merely give rise to a right of action in behalf of the bond- 
holders against the Railway & Light Co. for the value of the mortgaged 
property thus disposed of by it. 

16. As the lien of the Maryland and Commercial mortgage does not 
extend to the electric light and power property acquired and owned by 
the Railway & Light Co., the motion of the plaintiffs for an extension 
of the receivership herein to such property must be denied; and the- 
motion of the Railway & Light Co. for a dissolution of the injunction 
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gjranted by consent pending the heàring of the motion for extension 
of the receivership, must be hence granted. 

[14] 17. Since the court, on the application of the plaintiffs and for 
their benefit, took possession, through the receivers herein, of the 
railway lines and property of the Raiiway & Light Co. and has ap- 
propriated the income therefrom, it is a matter of cleaf equity that, 
whatever might otherwise be the duty of the Raihvay & Light Co. as 
to the paymcnt of taxes thereon as a personal obligation, the tax on 
such property for the period covered by the receivership shonld be 
paid by the receivers out of their earnings, or if such earnings are in- 
sufficient, such tax should be paid as part of the operating expenses of 
the receivers out of the proceeds realized from the foreclosure of the 
two mortgages. If the parties do not, within two weeks, agrée as to the 
•proportionaté amount of taxes attributable to such railway properties, 
a référence will be made to a master to ascertain and report as to the 
amount thereof. 

18. It results that the plaintiffs are entitled to decrees of foreclosure 
of their respective mortgages in satisfaction of the bonded indebted- 
ness thereby secured and admittedly due; the sales to include al! 
property covered by such mortgage liens as hereinabove set forth. 

19. The question as to whether, in the event such foreclosures and 
sales do not realize sumcient amounts to discharge the bonds secured 
by , such respective mortgages, the plaintiffs would be then entitled to 
deficiency decrees for the benefit of the bondholders, is reserved until 
after the' Salés and the détermination of the question as to whether any 
such deficiency exists. 

20. A decree will be entered in accordance with this opinion. 



SAMUEL M. LANGSTON ÇO. v. CAMERON MACH. CO. 

(District Court, K. D. New York. August 23, 1022.) 

t. Patents ®=5328—l,f 74,738, for slitter and rewinrter, held valid and infringed. 

ïhe. Langston patent. No. 1,X74,738, for a slitter and rewinder, with 
mechiinism for slittiug tlie itiiiterial and «""lù'g it to the rewinding 
mechaulsm, hcld valid and infringed. 
2. Patents <g=>3l7— When plaintiff entitled to injunctipn stated. 

Plaintilï, Ruing for patent infringement, is entitled to injunctive relief 
whenever further infringement is threatened, or the proijability of in- 
f ringement Is Kh-owu ; but wliere a différent type of machine is now being 
used, and it is reasonably certain that no infringeinent has been intended 
for a long time, or is no,w contemplated, an iujunetiou will be denled. 

In Equity. Suit by the Samuel M. Langston Company against the 
Cameron Machine Company. • Decree for plaintiff. 

Irving M. Obrieght, of New York City (Clair W. Fairbank, of 
New York City, of counsel), foi; plaintiff. , . . 
Axel V. Beeken, of New York City, for défendant. 

CHATFIELD, District Judge. This suit is brought by the plain- 
tiff, as grantee of United States patent No. 1,174,738, dated March 
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7, 1916, on an application filed July 24, 1913, by Samuel M. Ivangston, 
the président of the corporation. The patent states that it relates to 
"mechanism for slitting the material and guiding it to the rewinding 
mechanism" in machines known as slitters and rewinders, by which 
sheet material, such as paper, is delivered ffom a roU, slitted into 
separate, continuons strips by rotary cutters, and rewound in sepa- 
rate, narrower rolls. 

The Langston machine, described in the patent, uses as cutters a 
number of sharp rotatable steel disks, resiliently pressed against the 
material to be eut, as the latter passes over thé polished surface of a 
hardened steel roller, which is entirely separate from the winding 
mechanism. The prior art, in certain cases, employed a roller (rotat- 
ing to drive or pull the paper and aiding in the support of the roU 
upon which the material was to be rewound) as a surface against 
which the cutter was pressed, and over which the material to be eut 
passed as it went to the rewinder. 

Many machines of the prior art used what is known as a shear eut, 
in which the cutting edges or cutting disks slightly pass by each oth- 
er, and thus penetrate through and slightly distort the edge of the 
material as the eut is made. The machines of the prior art of the 
shear tyi^e are shown in patents which bave been put in évidence, as 
follows: Jefferis, No. 674,919, of May 28, 1901, which used a bowed 
spreader across the machine; White, 817,025, of April 3, 1906, with 
guides for the edge of the rolls; White, 1,063,093, of May 27, 1913, 
with a slip mechanism to relieve strain; and Langston, 1,009,756, of 
November 28, 1911, with a plurality of fingers to prevent side slip. 

In order to get away from the shearing tyf>e of cutter, and to eut 
against the hardened roller above referred to, a change was made to 
what is known as a score eut. By this method the rotating cutter 
presses against a platen roller, causing an abrasion or tearing away 
of the particles of the material, to an extent sufficient to either efïect 
or to make easy the physical séparation of the two sides of the eut, 
even though the cutting member does not penetrate through the ma- 
terial. Machines of this type in the prior art are shown in thé f'ol- 
lowing patents: Meisel, 492,964, of March 7, 1893; Stork, 1,040,- 
587, of October 8, 1912; Cameron and Birch, 1,076,189, of October 
12, 1913; Schultz, 1,026,283, of May 14, 1912; Schultze, 1,109,184, 
of September 1, 1914; and Bosshard, 867,944, of October 15, 1907. 
(The last three are for cloth or bandage material, and are not entirely 
analogous.) 

As the size of the material to be eut and rewound, such as rolls 
of paper, increased difficulty wras presented in physically sustain- 
ing the weight of the large roîls upon a hardened roller of comj)ara- 
tively small axis, without distortion or bending. As the size of the 
roller increased, mechanical difficulties alsQ entered into the construc- 
tion of the machine, and the price of the hard roller became prohibi- 
tive, langston met this difficulty by interposing bis cutter and the 
hard roller, against which the cutter was resiliently pressed, at a point 
intermediate between the roller delivering the paper and the roller 
over which the paper passed to the rewinder. This was an old featui-e 
281 F.^-55 
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of the shear eut machines, and also of Schultz, if Schultz be con- 
sidered in an analogous art. 

It should be observed that tlie rollers siipporting the rewinding roll 
furnish or share in the driving power of the rewinding roll, and at 
the same time draw or assist in drawing the paper from the supply 
roller and over the hard roller against which the eut is made. It is 
obvions, as well as plainly shown from the prier art, that inequahties 
in the paper, différences in weight, and uneven or rough edges, cause 
the separated parts of the strip to overlap or wind up with eaeh other, 
or to earry into the roll, as rewound, tangled shreds and particles not 
entirely or cleanly severed from the score eut. This results in tear- 
ing, wrinkling, or distortion of the material, or the inclusion of waste 
in the roll. 

The eut itself may be eompleted, and entire severance of the two 
sides tested, by using a pin or blade, which will run in the eut after 
it leaves the abrading or seoring wheel. This pin insures the sever- 
ance of the two portions, but has no effeet in moving bodily either 
portion from side to side, and in fact, as stated by the witnesses, if 
the pin were of such size, or pressed against the edge of the paper 
sufficiently to bave any effeet upon its position, the edge of the paper 
would be turned over or injured. 

The défendant eompany is the outgrowth of a firm which had been 
conducted by Mr. Cameron's father for a number of years, and which 
gradually built up a separate btisiness in the making of intricate ma- 
chines, under the guidanee of Mr. Cameron, who beeame interested 
and showed aptitude for that work. There hâve been placed in the 
record a number of patents to Cameron relating to the rewinding or 
slitting art, as follows: No. 1,076,189, of Oetober 2, 1913; No. 
1,116,795, of November 10, 1914; No. 1,148,146, of July 27, 1915; 
and later patents No. 1,259,834, of Mareh 19, 1918; No. 1,314,786, 
of September 2, 1919; No. 1,326,644, of December 30, 1919; No. 
1,350,064, of August 17, 1920; No. 1,354,673, of Oetober 5, 1920; and 
No. 1,354,464, of Oetober 5, 1920. 

There hâve also been .introdueed patents to Holbrook, 828,653, and 
to Warren, 978,967, showing winders without slitters, which do not 
affeet this issue, but explain the growth of the art. Then we hâve 
also cutters running in a groove, and thus resembling the shear cut- 
ters, such as Brissaut, 375,728, of January 3, 1868, and Jagenberg 
(Germon), 128,708, of June 1, 1901. 

Most of the Cameron patents show a seoring or abrading eut, until 
the grooved roller vvas adopted, and in gênerai Mr. Cameron has 
worked until lately along the Hne of using a score cutter and furnish- 
ing means to entirely sepai^ate the abraded edges, while Langston was 
working upon machines which, beeause of the size of the material 
upon which they were to be used, employed more readily the shear 
eut. Sinee.this litigation, however, the groove form of shear cutter 
has been found to be best for ail purposes, and the patent in suit is 
no longer, of conséquence. 

[ 1 ] Examination of the various patents emphasizes the narrow 
seope of any new combination or change in the style of thèse ma- 
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chines. The art has developed within a few yèars. Evefy machine 
is intricate, and requires mechanical adaptation to the précise use 
for which it is intended. Such machines are not mère aggregations, 
from the very nature of the application of the différent parts in con- 
nection with the rest of the machine. The resuit is that every ma- 
chine employs inventive ability in arranging mechanically the nec- 
essary parts (which of themselves are old) in order to meet the de- 
sired service. Each machine, therefore, as a combination, is patent- 
able over every other prior machine with which it is not identical. 
The éléments may be old, but the choice of those éléments, and the 
arrangement necessary in order to use them, requires invention be- 
yond mère mechanical skill. 

The plaintiff's assignor, Langston, in his patent No. 1,009,756, 
showed, with référence to a shear eut, the use . of a number of so- 
called flat fingers, which, by pressing upon the paper, physically sepa- 
rated or moved the paper, to overcome the distortion of cutting and 
to keep the two portions apart after cutting. When the development 
of the art and the increased size of slitting machines required applica- 
tion of a score eut to the mechanism, Langston took from this prior 
art a method of accomplishing and completing the score eut, by spreàd- 
ing the sections immediately after the abrading, but without running 
any pin or knife edge in the eut. 

The record shows that a number of old-style machines had been 
used by various companies, including the New York & Pennsylvania 
Paper Company, the Nashua Gummed & Coated Paper Company, 
which had Kidder or Meisel machines, and the New York & Brook- 
lyn Paper Company, which had a Black & Clausen machine. Their 
workmen had, as occasion required, and as the material they were 
using varied in thickness or ran unequal in texture, inserted a wad 
of paper, so as to raise up the surface to the required position where 
complète seveiance would be had. In other instances so-called 
"spreaders," consisting of a crossbar or arm, which was capable of 
rotation around the main axle, and of adjustment of position, so as 
to make it longer or shorter as the situation might require, had been 
attached in such a way that the crossbar of the spreader would ride 
either directly over the slit, or on one side or the other of the slit, 
having the effect of ircning or smoothing down the paper, maintain- 
ing its pressure with référence to the cutter, and insuring sufficient 
tension to cause séparation at the eut. In another instance a board, 
with a slightly bowed or beveled front edge, and with various blocks 
(attached by a winged nut and boit, or in some instances by mère 
nailing to the plank, thèse blocks also having a rounded or beveled 
front surface), applied to the paper the same ironing or pressing ef- 
fect as that occasioned by the spreaders just described, and in the 
same way assisted in the smooth running of the paper and complète 
severance of the eut. This was like the idea of the Jefiferis bow 
spreader. 

The witnesses who used thèse appliances evidently observed thé 
obvions proposition that, by bearing a littlp more heavily. on one side 
of the eut or the other, the paper could be veered off or separated 
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from the slit:. But nq particular application was madç of this feature, 
and in practically ail of. the instances the appliances hâve not been 
iised recently, , due to irnprovemént in the texture of the paper, or 
because the machines did not require the help of thèse àttachments. 
None of, thèse, therefore, serves entirely of^satisfactorily as public use 
of the principle covered by the Langston patent, even though they are 
in every instance mucl}|,more than two years before his application 
for a patent. They pnly narrow thescope of the combinatiori; 

The défendant cqntiiiued in tHe epployment of the score eut un- 
til on, large machines difficulties were encountered. Thé plaintifif has 
deyeloped, since the taking out of the patent in suit, large machines, 
which apparently meet the demands of the trade, and hâve etnployed 
therein the score eut, and also adopted, as above stated, the use of 
the so-called fingers shovvn by the previous Langston paiterit. Now 
the plaintifï also fîtids, tfie grobye cutters more satisfactory. The de- 
fendant, in its patent spécifications of its later patents, has described 
so clearly and in such a complète way the pUrposes sought to be ac- 
cpmpUshed by the I^angston patent, that tjiey hâve been put into the 
rpcprd and been used by both sides, as would be the statements of 
an expert, witness on thèse points. 

,; As haS;been stated, bbth the plaintiff and the défendant have now 
worked out a new method of accompllshing the eut and of guiding 
the seyered portions to the rewinding roll, thrôugh the employment cf 
grooves in the hardened roller. It is stated positively by the défense, 
and apparently withouf challenge, that they havè nô intention of ùs- 
ing any of the methods complained of by the plairitiff and covered by 
the I^angston patent in suit. 

According to the testi'm'ony, but three machines were sent out by 
the défendant before the adoption of the grooves ih the hardened roll- 
er, in each of which three machines the défendant itsed à blade or 
thin métal strip to take the place of the old art pin. Thèse strips, 
like the pin, were attached to adjustable arnis, so that they could'be 
placed in a position where ;they would travel in the slit and complète 
the cutting. Immediàtely behind the plate or pin, ' and attached to 
the same arm, was a curved shoe, which undôubtèdly, uhdér thé ro- 
tation or ad|ustment of the arm cârrying thèse àttachments, çould be 
made to press, as heavily as desired, upon both sidés of thë eut, and 
to a certain extent (in one machine, at least), by the looseness of ad- 
justment of the parts, could be made to bear more heavily upori one 
side or the other. 

The défendant disclaims any intention, in using thèse parts, to 
have them adjusted so as to bear unequally on one side or the other, 
and entirely disavows any idea of working the severed portions fur- 
ther apart after the, eut had been completely made. Accidentai or 
casualuse pf the old spreaders, or wooden plates, of the prior art, is 
not; sufficient to make invalid the daims of thé Langston patent in 
suit. The citations in the Patent Office and the graiiting of the pat- 
ent giye presumptive évidence that récognition of the mechanical 
principles ihvolved, or possible occasional use in such a livay of suçh 
.devices, and even the ppen disclosure of the figures of the Lan.gston 
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patent, No.' i,009,7S6, which was before the Patent Office at the time, 
were not sufficient to defeat the application. They ail show that the 
Langston patent^was valid in the exact combination and arrangement 
of parts which is shown in his spécifications and described in the claims. 
The claims of the Langston patent in suit are as follows : 

1. A slitter and rewinder having a pair of drums for supporting between 
tliem the roll of rowound material and rotating the latter, a relier adiacent 
une of said dnims and over which paper passes to said drum, a plurality of 
<-utters re.siliently jiressed against said roller for slilting said paper as it 
passes over said> roller, and a plurality of spreaders pressing against the sur- 
face of the paper as it passes front said roller to said drums. 

2. A slitter 'and rewinder having a hardened steel roller, a plurality of cut- 
ter disks individually resiliently pressrd against said roller and rewinding 
mechanism, including two drums for suppoi-ting and rotating the roll of re- 
wflund material, ouo of said drums re':eiviug the material directly fi;om 
said roller, and a plurality of Angers having flat ends pressing against the sur- 
face of said material intermediate of said roller and said drum. 

(l. A slitter and rewinder having a pair of drums for supporting between 
them a roll of rewound material and rotating the latter, a slitting mechanism. 
including a plurality of cutters, spreader mechanism, including a plurality 
of spreaders, and a supporting rod : each of said spreaders, being adjustable 
lengthwise of the rod, and also ad.lustable about its own axis and in the di- 
rection of its length. 

And so far as this case is concerned thèse claims are ail valid and 
infringed, if àny one of them is infringed by the defendant's struc- 
tures in question. The testimony shows that further litigation is 
threatened or has been instituted between the plaintiff and the défend- 
ant with respect to the type of machine now used, namely, the score 
eut, with grooves in the hardened roller; and the défendant charges 
ihat Langston's patent describes no practical apparatus, and is what 
is known as a "paper patent," with no satisfactory proof of its prac- 
ticability. 

But the testimony is persuasive that the Langston machines, for 
the heavy. uses intended, were workable when made according to the 
patent in suit; that the change to a grooved roller has made the use 
of this patent unnecessary, but has not affected its validity; and up- 
on the whole case there is no reason to differ from the ruling of the 
Patent Office in àllowing the issuance of the patent. There seems to 
he, also, no question that the three machines constructed by the de- 
fendant, with the curved, smoothing, and pressing surface, which 
were shipped to and installed by the New England Paper Company, 
by the River Raisin Company, and by the Eastern Manuf acturing 
Company, did, in the form in which they were installed, infringe the 
particular ' combination of the Langston patent. This infringement 
has lorig since ceased. Whether or not damages can be proved, or 
whether the infringement was so temporary and immaterial as to 
màke recovery of damage of no moment, is something that can be 
determined before a master. 

[2] A plaintiff is entitled to injunctive relief whenever further in- 
fringement is threatened, or the probability of infringement is shown ; 
but, in view of the pending litigation over the type of machines now 
used by both the plaintiff and défendant, and in view of the reason- 
able certainty that no infringement has been intended for a long péri- 
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od, or is contemplated in the future, and because of the inhérent diffi- 
culties arising from the use of injunctive relief as advertising- in busi- 
ness compétition, the prayer of the plaintiff for injunction as to fu- 
ture inf ringement will be denied, but with the proviso that the plaintiff 
may apply to the court at the foot of this decree, if at any time in- 
junctive relief becomes necessary. 



SOO HOO DOO HON v. JOHNSON, Immigration Com'r. 
(District Court D. Massachusetts. June 27, 1922.) 
No. 2189. 

1. Allens <S=»32( 13)— Record held not to show that Chinese appllcant for ontry 

wàs not given fair hearing; effect of perjured testimony. 

Décision of immigration authorities agalnst tlie clalm of a Chinese 
applicant for admission that he was the son of a citizen of the United 
States held not so clearly against the évidence as to show unfairness, 
where some of the testimony in his favor was afterward admitted to hâve 
been fabricated and the testimony of his alleged father was dJrectly in 
confliet with prior statements deliberately made to the authorities. 

2. Allons ®=>32(9)— Manner of hearing case held not prejudioial to applicant for 

entry. 

That the case of an applicant for entry was heard by a board of spécial 
inquiry, or that his appeal was primarily considered by a board of review, 
which made recomraendations to the Secretary of I^abor, held matters 
of departmental organisation and routine whlch did not authorize inter- 
férence by the courts in the absence of any showing that the tribunal s 
were unfairiy eonstituted or their employment prejudielal to applicant. 

Pétition of Soo Hoo Doo Hon against John P. Johnson, Commis- 
sioner of Immigration, for writ of habeas corpus. Denied. 

Warren O. Kyle, of Boston, Mass., for petitioner. 
The United States Attomey, for the United States. 

MORTON, District Judge. Habeas corpus to the commîssioner of 
immigration to secure the discharge of the petitioner who is held for 
déportation. He is a Chinaman and claims admittance to the country 
as the son of a citizen of the United States. The immigration tribu- 
nals decided that the alleged father is a citizen of this country as 
claimed; but they held that relationship between him and petitioner 
was not established. 

The petitioner's contentions are : ( 1 ) That he was not accorded a 
fair hearing, because the immigration tribunals regarded the évidence 
erroneously and unfairiy, being prejudiced against the petitioner by 
certain statements of the alleged father; (2) that the board of spé- 
cial inquiry by whjch his case was decided was not properly or legal- 
ly eonstituted; and (3) that he was not accorded a proper right of 
appeal to the Secretary of Labor. 

[1] As to (1) the petitioner's contention is that on the évidence 
submitted the immigration tribunals were bound to décide that the 
necessary relationship had been established, and acted arbitrarily and 
unfairiy in refusing to do so. It is only in extrême cases that it can 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Nomberefl Digests & Indexes 
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be lield that a fact in controversy has been so clearly established by the 
évidence suhmitted that a rejection of the évidence and a refusai to 
lind the fact by the tribunal which saw and heard the witnesses was 
arbitrary and erroneous. In questions which turn on credibility of wit- 
nesses, as this one does, the printed record gives a very inadéquate 
reproduction of the testimony ; the appearance and manner of the wit- 
ness, the promptness or hésitation with which an answer follows the 
question, and other things not shown by the transcript, are often of 
<iecisive significance. 

The petitioner's story was supported by the testimony of himself, 
his alleged father, and of several other witnesses, two of whom are 
said by the immigration authorities to hâve testified with an appear- 
ance of frankness and truthfulness. Their testimony, as it appears in 
the transcript, is straightforward and apparently truthful. The same 
comment might be made as to the testimony of another witness for 
the petitioner, Sluhu Moon Shang, who told with much détail of the 
delivery of a package from the applicant's father to the appb'cant while 
at school in the ancestral hall of his village. The applicant himself 
also testified to the incident. But upon a subséquent examination be- 
fore the immigration board the applicant admitted that the whole story 
was a fabrication. The alleged father testified with much détail as to 
ihe facts surrounding the appHcant's birth, parentage, and ancestry, 
stating that the applicant was born in 1896. In 1911 the alleged fa- 
ther was living in this country and desired to return to China. He ap- 
lîlied for preinvestigation of his status, and at that time stated dis- 
linctly that he had only one son, who was born in 1905 or 1906 and was 
his only child. In 1913 he returned to this country, and in connection 
with his readmission was again asked about his family. He then 
sàid he had two sons, naming the one whom he had referred to when 
leaving two years before, and another begotten and born during his 
visit to China. 

The case is therefore one in which fabricated testimony has been in- 
troduced on behalf of the applicant, and in which the alleged father 
has made statements utterly irreconcilable with his présent testimony. 
The testimony of some of the witnesses for the applicant was not im- 
peached and is strikingly detailed and apparently truthful. I am not 
called upon to say where the truth lies. The question before me is 
whether, in declining to find in the applicant's favor on the question 
of relationship, the immigration tribunal acted arbitrarily and unfairly 
and vi'ithout reasonable justification for their décision. Proof that 
fabricated testimony has been introduced does much more than merely 
discrédit the witness involved; it puts the whole case of the party on 
whose behalf it was oflfered under suspicion. In this instance the im- 
migration tribunals were quite within their rights in rejecting the tes- 
timony of both the applicant and his alleged father, and it does not 
seem to me that under the circumstances disclosed they acted arbi- 
trarily and unfairly in refusing to accept the testimony of the other 
witnesses as establishing the applicant's parentage as claimed by him. 
It should perhaps be added that the counsel now appearing for the ap- 
plicant was not in the case when the false testimony was offered. 
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Counsel for the applicant was not permitted to see the évidence in 
the case until a décision unfavorable to the applicant had been ar- 
rived at. He was permitted to introduce ail the évidence which he 
oiïered. If the case had been rested on the record asiso closed, I 
should hâve great doubts whether due process of law had been accord- 
ed the applicant. But after the record had been closed and had been 
inspectée! by counsel for the applicant, the case was, at his request, 
reopened more than once, in order to permit him to introduce addi- 
tional testimonj'. At the time when the final décision of exclusion was 
arrived at the record was fully known to the applicant's counsel. Tak- 
ing the proceedings in the immigration tribunals as a whole, they do 
not seem to me so fundamentally lacking in the requirements of dtie 
process of law and fair hearing as to render them nugatory. 

[2] Finally, the applicant contends that he was denied the statutory 
right of appeal because his case was considered by an extrastatutory 
board, called the board of review, and the Secretary of Labor acted 
on its recommendations. This seems to me to be a matter primarily of 
departmental organization. The Secretary has the right to cause cases 
coming befôre him to be investigated and considered by his subordi- 
nates, and he had the right to consider their reports in making his dé- 
cision. 

It is also claimed b}'' the petitioner that the boards of spécial inquiry 
by which his case was decided were not properly constituted. But this 
again seems to me a matter of departmental routine. It does not ap- 
pear that the petitioner's case was treated any differently from other 
similar cases. It is not charged that the members >of the. boards were 
"picked" to -décide against him; and it does not appear that the make- 
up of- the boards was in fact prejudieial- to the petitioner's rights or 
brought about the décision against him. 

On the whole case, no sufficient reason is shown for interfering with 
the déportation order of the Secretary. The pétition will be disraissed. 
the writ discharged, and the petitioner remanded to the custody of the 
immigration officiais. 

So ordered. 



LUM HOY KEE v. JOHNSON, Immigration Com'.i;. 

(District Court, D. Massachusetts. July 3, 1922.) 
Ko. 2212. 

1. Aliens <®=»32( 13)— Review of findings of immigration trtbunals. 

It is, only in an extremely strong case tliat a court can hoia a fact to 
hâve been so clearly established that the immigration tribunals acted un- 
reaSonably and arbitrnrily in refusing to aceept the proof. 

2. Aliens <ê=>32 (9)— Action of Immigration tribunal in refusing to réopen case 

for explanation by witnessea heid unfair and arbitrary. , 

-^f^here counsel for an applicant for entry was not permitted to he prés- 
ent at the hearing, nor to see the évidence uiitil after au adverse déci- 
sion, refusai to reopen the case to permit -ivituesses to eXplain dîscrepan- 
ties in their testimony as to the exact location of a house iii China held 
unfair and arbitrary. 

(gsrsPor other casès-see saime tbplc & KBY-NUMBER In ail Kéy-Numbered Dtgésts & Indexes 
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Pétition of L,um Hoy Kee against John P. Johnson, Commissioner 
of Immigration, for writ of habeas corpus. Writ granted. 

Stanley A. Dearborn, of Boston, Mass., for petïtioner. 
Tlie United States Attorney, for the United States. 

MORTON, District Judge. [1,2] J labea.s corpus to the immigra- 
tion conîmissioner at Boston. The jictitioner, who is a Chinaman, 
clairncd adniittance to this country as the son of Lum Wey, an 
American citizen. The immigration tribunals held that the citizen- 
ship of the alleged father was established, but that the relationship was 
not. As I hâve recently suggested in the case of Soo Hoo Doo Hon, 
opinion dated June, 1922, it is only in an extremely strong case that a 
court can hold a fact to hâve been so clearly established that the immi- 
gration tribunals acted unreasonably and arbitrarily in refusing to ac- 
cept the testimony. This case comes very close to the line. The tes- 
timctty of the alleged father and two brothers of the applicânt was, on 
ail snBstantial points, consistent and apparently truthful. It was re- 
jected becauseof certain discrepancies in the testimony as to the exact 
location of certain bouses in the village in China in which the three 
witnesses and the applicânt claim to bave lived. Thèse discrepancies 
in themselves appear to be slight and such as might easily arise from 
honest mistake or from differing methods of description. The case 
was heard in the usual way according to the department practice; i. 
e., the petitioner was not allowed représentation by counsel at the hear- 
ings. It is not clear that he himself was présent at ail times when tes- 
timony was being taken. His counsel were not permitted to know what 
the évidence was until the case had been closed and an adverse décision 
reaclied. At that point, for the first time, the record was opened to 
counsel for the petitioner. It is customary for the department to re- 
open the case, if an applicânt so requests, to hear additional évidence. 

In this çasfi a request was made to reopen it in order to permit the 
witnesses to explain their apparent discrepancies in describing the lo- 
cation of housês in the village in China. This application was refused 
upon the ground, in substance, that whatever the witnesses might say 
upon the matter would not, under the circumstances, be reg^rded as of 
sufficient weight to overcome the inferences which the board had drawn 
from their original testimony. 

It is quite possible that discrepancies might be so serions and sub- 
stantial that no testimony could explain them away. But I do not see 
how anybody could regard those relied on in this case as being of that 
character. Whether in numbering the lots a witness had counted the 
wçll lot and the cross lane is a matter on which nobody could be sure 
without askinrr him, which was not donc on the first examination. It 
is now desired to hâve the witnesses asked on what basis they counted ; 
and it is clanned bv the petitioner that their testimony will show that 
they adopted dififerent methods of numbering the lots, and that, making 
allowance for the différence in method. their testimony was harmonious 
instead of conflicting. It would certainly be .strange if fabricated tes- 
timony could be brought into harmony by such a simple explanation. 
The fact, if it be a fact, would seem a strong indication that the witness- 
es were truthful. 
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In sliutting their minds against évidence of this character and re- 
fusing to hear it, it seems to me that the immigration tribunals did act 
arbitraril}^ and unfairly. As I hâve before observed, in cases tried in 
siich a summary manner and under conditions se difficult for the ap- 
plicant for admission as cases of this sort, a heavy burden is put upon 
the immigration tribunals to protect the rights of the applicant as well 
as those of the government. Under such circumstances, a refusai to 
hear testimony in explanation of inconsistencies or contradictions, 
which hâve never been called to the witnesses' attention and which 
there has never been any opportunity to explain, can only be justified 
upon a satisfactory showing that the additional évidence, vi^hatever its 
character, could not possibly hâve changed the resuit before a fair 
tribunal. That is not shown in this case. 

The petitioner has not, therefore, had a fair hearing; and the writ 
must issue, The petitioner's counsel has expressed a readiness to sub- 
mit the additional testimony to the immigration tribunal. The issue of 
the writ will accordingly be delayed 20 days in order to permit them to 
reopen the case and hear this testimony if they so désire. 

So ordered. 



THE POCHASSET. 

(District Court, D. Rhode Island. .Tune 9, 1022.) 
No. 1384. 

t. Seamen <s=»29(2) — Not entltled to compensatory damages for négligent injury. 

A seaman is not entitled to recover compensatoiT damages for injury by 
falling through an open hatchway in tlie dark, above the expense of main- 
tenance and cure and wages for the voyage, though the hatchway was 
unlighted, where faeilitles for proteetlng and lighting it were provided by 
the owners. 

2. Seamen (g=»29(5) — Ship held not chargeable with improper treatment of in- 
Jured seaman. 

Charges that a vessel did not give a seaman with a broken leg prompt 
and proper care, and that it was responsible for nonsuccess of hls treat- 
ment in hospital, which left him permanently disabled, held iiot sustained 
by the évidence. 

In Admiralty. Suit by Alexander Mansen against the schooner 
Pochasset for personal injury. Decree for expense of maintenance 
and treatment and wages. 

Silas Blake Axtell, of New York City, and Aylsworth Brown, of 
Providence, R. I., for libelant. 

Alexander L. Churchill and Frank Healy, both of Providence, R. 
I., for claimants. 

BROWN, District Judge. This is a libel in rem, for personal in- 
juries to Mansen, one of the crew, who fell through an open hatch 
whiîe the schooner Pochasset, 112 feet long, was bound up the Hudson 
river to Albany, as part of a tow of 2 schooners and 26 barges. The 
Pbchasset was about 750 feet from the towboat. 

igz=>For other cases see saine t"plc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe^; 
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Mansenwas shipped as cook, about 5 p. m., July 1, 1914, while the 
Pochasset , was in the stream, and went aboard with the captain about 
7 or 8 o'clock p. m. He turned in about 9. 

He testified that he rose about 4 o'clock to go forward to the galley, 
and struck his foot against something hard, and fell into the forward 
hatch. 

It is contended that the vessel was unseaworthy, in that the deck 
was worn and patched with a board, or a cleat, nailed to the deck in 
front of the water barre! on the starboard side of the galley, and that 
Mansen struck his foot on it and was thus caused to fall into the hold. 
Mansen's testimony affords no support to this contention, but con- 
tradicts it; and the photographs in évidence show that, in order to 
strike his foot against one of the cleats, he must hâve gone several 
feet beyond the hatch, and that, if he had fallen for that reason, he 
would hâve fallen either against the water barrel or the side of the 
galley, and not into the hold. 

The évidence is wholly insufifîcient to show that the accident was 
due to any defect or unseaworthiness of the vessel. 

While every allowance should be made for Mansen's peculiarities 
and for his defective memory, we cannot disregard his statement as 
to the place where he located himself by marks on the photograph. 
He testified tp being in a space or alley between the galley and the for- 
ward side of the hatch. There is no passageway at this point. If at 
this place he was either attempting to cross on the hatch coaming next 
the galley, or struck his foot on the port side of the coaming, mistaken- 
ly assuming that there was passage room between the galley and the 
hatch. : 

He testified, also, that he was told on the previous evening that the 
hatch covers were off. 

[ 1 ] That the hatch covers were ofï and the hatchway unlighted, 
the vessel being sufficiently provided with lanterns and oil, and lines 
and stakes, for use when needed, does not justify an award of com- 
pensatory damages beyond the admitted liability for the expense of 
cure, maintenance, and wages for the vovage. The Osceola, 189 U. 
S. l-'^B, 23 Sup. Ct. 483, 47 L. Ed. 760; Chelentis v. Luckenbach S. S. 
Co., 247 U. S. 372, 38 Sup. Ct. SOI, 62 h. Ed. 1171; Hanrahan v. 
Pacific Transport Co. fC. C. A.) 262 Fed. 951 ; The Santa Barbara 
(C. C. A.) 263 Fed. 369; Cdmpbell v. Trinidad S. Co. (D. C.) 165 
Fed. 270; The City of Alexandria (D. C.) 17 Fed. 390, 392; In re 
Tonawanda Iron & Steel Co. (D. C.) 234 Fed. 198. 

As the accident occurred on July 2, 1914, before the passage of the 
Seamen's Act, so called, on March 4, 1915 (38 Stats. 1164), the pre.s- 
ent case is governed by the ordinary maritime law, and is not affected 
by that statute, 

[2] It is also charged that the ship did not perform her duty to fur- 
ni.sh proper care and assistance to Mansen af ter the accident. 

Upon the discovery that Mansen had fallen into the fore hold, some 
time was spent iil rigging a tarpaulin with ropes, placing Mansen upon 
it, and hoisting him to thè deck. This was accomplished about 7 
o'clock. He was then taken aft and put in the captain's bunk, where 
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the captain did what he Coulcl to make him conifortable. The captain 
then set his flag to signal the tdwboat, and tried repeatedly to bail the 
tug by mégaphone, but did net succeed. The tow was then proceeding 
very slowlv against an ebb tide. 

Capt. Conway of the tug George Field, bound down the river, saw 
the Pochasset's flag and went alongside, between 2 and 3 o'clock. 
Mansen was lovvered from the schooner tô thé tug and taken to New- 
burg; Capt. Thomassen, of the Pochasset, going with him in the tug. 
Man.sen stayed on the tug until the arrivai of an ambulance from St. 
Luke's Hospital and was removed from the tug to the hospital between 
3 and 4 o'clock; the captain of the Pochasset âccompanying him to 
the hospital. 

An examination disclosed a fractured fémur. The ordinary treat- 
ment was applied, but for some reason recovery was retarded, the 
wound became infected, and opérations were necéssary. Mansen re- 
mained at St. Luke's Hospital from July 2, 1914, until June 7, 1915, 
when he was discharged, fhough not cured. In August, 1915, he went 
to Sailors' Snug Harbor, a charitable institution, where he is now 
staying. 

His leg is much shortened and is badly bowed. His wound is still 
discharging pus, after the lapse of about eight years. That he is per- 
manently incapacitated for his former work as seaman or ship's cook, 
and must continue to require the aid of charity, seems probable. 

While there is cômplaint of slowness in getting Mansen to sliore and 
to the hospital, it is apparent that in the ordinary case of a broken leg 
the difïerence between the time of actual arrivai at the hospital and 
an arrivai a few hours earlier would not affect the union of the bones. 
Médical testimony to this efïect seems reliable and reasonable. 

It is claimed, however, that during the hours of alleged delay the 
master of the Pochasset was négligent in permitting Mansen to drink 
an excessive amount of whisky, which caused him to thrash about, so 
disturbing his leg that it became impossible to effect a cure. 

That as matter of fact Mansen, before getting to the hospital, did 
so behave as to aggravate the in jury and prevent a union, there is no 
évidence. On the other hand, there is much évidence that while at the 
hospital he was an unruly and difFicult patient, who, by cutting his 
bandages and removing the weights, did retard his own recovery. 

Mansen testified that a man on a barge alongside gave him a drink 
of whisky, and that the captain stood alongside. There is no évidence 
that the captain of the Pochasset gave him whisky, and the captain 
dénies that he did, or that he saw whisky given to him. Capt. Con- 
way, of the tug which took Mansen to Newburg, testifies that Mansen 
did not appear intoxicated. Dr. Theron Smith, of St. Luke's Hos- 
pital, who went with the ambulance to the tug and preparéd Mansen for 
removal' to the hospital, by applying an onergency dressing, and was 
with him an hour and a half , testified : 

'■I am not going to say the man was druuk. because I don't know ; but 
tieverthelesa he had an odor of some liquor on his breatli," etc. 

"He was able to answer questions; he was not in an uncouscious state, nor 
a semiconscious state." 
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There is a discrepancy between the testimoiiy of thèse witnesses and 
the testimony ôf Dr. Townsend, who said that the man waâ "stavihg, 
loaded drunk," and "drunk as an pwl when he came in." 

I am unable to agrée with what seems to me a somewhat far-fetched 
inference that the permanency of Mansen's injuries is due to an ex*- 
cessive amount of whisky taken after the accident. 

Upon the whole case, I am of the opinion that the only liability is 
for the cure, maintenance, and wages. The extent of the obhgation 
of the ship for the cure of the mariner of sickness and wounds received 
in the service of the ship is considered in the City of Alexandria (D. 
C.) 17 Fed. 390, 393, 394; The Osceola,T89 U. S. 158, 23 Sup. Ct. 
483, 47 L. Ed. 760: Barrett v. Macomber & Nickerson Co. (D. C.) 
253 Fed. 205 ; The Bouker No. 2, 241 Fed. 831, 154 C. C. A. 533. 

The claimant concèdes its Hability — 

To St. Luke's Hospital 1519.00 

To. Dr. O. E. Townsend 50.00 

And to wages to enU of voyage 50.00 

In ail ?M9.00 

— but dénies ail liabihty for compensatory damages. 

I am of the opinion that the vessel can discharge its obligation to the 
libelant by payment of thèse sums. 

A draft decree may be presented accordingly. 



THE WEST JESTER. 
WAGSTAFF v. UNITED STATES et al. 

(District Court, W. D. WriBliington, N. D. June 7, 1922.) 

No. 6076. 

1. Seamen <s=329(2)— May recover compensation for injury, through unsea- 

worthiness. 

A vessel and her owner are liable for indemnity for injuries received by 
seamen in conséquence of unseawortliiness of tlie sliip or a failure to 
supply and l<eep in order the proper iippliances. 

2. Admiralty ©=320 — Without jurisdiction to cnforce remedy at law. 

Tlie remedy at law for Personal in.lury givèn seamen by Mercliant 
Marine Aet June 5, 1920, § .33, cannot be enforced in a court of admiralty ; 
the right in admiralty being limited to recovery of expenre of mainte- 
nance and cure and wages, except where the injury occurred through un- 
seaworthiness. 

3. Common law <g=3l4 — Common-law principles govern in fédéral courts. 

While ttiere is no body of fédéral common law, separate from the com- 
mon law existing in the several statcs, the principles of the common law 
are operative, so far as they hâve national application, except as modifled 
by congressional enactment. 

In Admiralty. Suit by Frederick A. Wagstaff, alias Fred A. 

Schreeve, against the United States, the United States Shipping 

Board, and the steamship West Jester. On exceptions to libel. Over- 
ruled. 

®=3For other cases see same toplc & KEY-NUMBER in al! Key-Numbered Digests & Indexes 
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Frank E. Hammond, o£ Seattle, Wash., for libelant. 
Bogie,- Merritt & Bogie, pf Seattle, Wash., for respondents. 

NETERER, District Judge. This is a proceeding in admiralty to 
recover indemnity for injury sustained on board ship. Frayer is that 
the amount be determined, the stearnship sold to satisfy the decree; 
that thè judgment be certified for payment as provided by section 8 
of the act of Congress approved March 9, 1920 (41 Stat. 527). 

The respondents except to the libel and ask that it be stricken, or, 
in the alternative, ail allégations as a basis for indemnity be stricken, 
on the groUnd that the libel fails to show that the stearnship was un- 
seaworthy, and for the reason that allégations are insufficient to create 
a claim or cause of action in admiralty, "because the respondents are 
not liable on account of négligence of the master, officers, or seamen 
of said steamship." 

[1] The rule is that the vessel and her owner are liable for in- 
demnity for injuries received by seamen in conséquence of unsea- 
worthiness of the ship, or a failure to supplv and keep in order the 
proper appliances appurtenànt to the ship. The Osceola, 189 U. S. 
158, 23 Sup. Ct. 483, 47 h. Ed. 760. The Suoreme Court in Chelentis 
V. Euckenbach, 247 U. S. 372, at page 381, 38 Sup. Ct. 501, at page 
503 (62 L. Ed. 1171), said: 

"After referenre to article 1, | 8, and article 3, § 2, of the Constitution, 
we declared in Southern Pncitic Co. v. Jensen Co., 244 U. S. 205, 215, 216: 
'Considering our former opinions, it must now be accepted as settled doctrine 
that in conséquence of thèse provisions Congress hîis paramount power to flx 
and détermine the maritime lavv which shall prevail throughout the coun- 

[2] The court in The Moses Taylor, 4 Wall. 431, 18 L. Ed. 397, 
distinguished between a remedy at common law, and a common-law 
remedy. Prior to enactment of section 33 of the American- Merchant 
Marine ^Act (4\ Stat. 1007), an action at law by an injured seaman did 
not change his right. which was çoverned by the maritime law. Hanra- 
han V. Pac. T. Co. (C. C. A.) 262 Eed. 951. The impotency of admiral- 
ty to gîve remédies afforded by the common law is recoçniz'^d by the 
Congress, and this no doubt insoired section 33 of the American Mer- 
chant Marine Act, which provides : 

"That any seaman -who shall suffer Personal injury in the course of his 
employment may, at his élection, maintain an action for damages at law, with 
tiié right of trial by jury, and in such action ail statntes of the TJnited States 
inodifying or exteuding the common law riglit or remedy in cases of Personal 
injury to railway employées shall apply. * * • " 

This section créâtes a riew right, a rigfht at law. The right in ad- 
miralty precludes indemnity, and is limited to maintenance, wages, and 
cure, except for unseaworthiness (The Osceola, supra; Hanrahan v. 
Pac. T. Co., supra), and the right àt law places the seaman in the same 
relation as a railway em.ployee engaged in Interstate commerce. Thèse 
rights and remédies may not be commingled, but must be asserted in 
the forum having jurisdiction under the Constitution and acts of Con- 
gress. Article 3, § 2, of the Constitution: 
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"The jiKliciiil power shall extend to ail cases, in law and equity, arising 
mider this Constitution, the laws of the United States * * » to ail cases 
of admiralty and maritime jurisdiction. * * * " 

Article 1, § 8, confers on the Conjfress power "to make ail laws 
which shall be necessary and proper for carrying into exécution the 
foregoing power. * * * " 

The libelant was engaged in transportation between the states, or 
State and foreign states, and Congress may provide needful régula- 
tions over such employment. Southern Pac. v. Jensen, 244 U. S. 205, 
at page 217, 37 Sup. Ct. 524, 61 L. Ed. 1086. L. R. A. 1918C, 451, 
Ann. Cas. 1917E, 900. The employment of libelant was maritime; 
the right and liability of the parties in connection therewith were mat- 
ters clearly within the admiralty jurisdiction, but at his élection, by 
the provisions of section 33, supra, he may maintain an action at 
law, "with the right of trial by jury," and hâve the benefit of ail pro- 
visions of the common law in cases of personal in jury to railway em- 
ployées. 

The Constitution provides a forum at law, in equity, and admiralty; 
each is distinct, and whenever a new right is created by an act of Con- 
gress the forum must be determined by the essentiel châracter of the 
facts. Van Norden v. Morton, 99 U. S. 378, 25 L. Ed. 453. Admiral- 
ty and common-law jurisdiction is therefore distinct, and the remédies 
afforded in admiralty and at common law may not be blended together 
in one suit. What was said by Mr. Justice Davis, for the court, in 
Thompson v. Ry. Co., 1Z U. S. (6 Wall.) 134, at page 137 fl8 L. Ed. 
765), with relation to remédies at law and in equity is pertinent hère: 

"The Constitution of the TJnlted States and the aets of Congress recognized 
and established the distinction between law and etiuity. The remédies in the 
courts of the United States are * * * aceording to the principles of com- 
mon law and equity. * » * " 

Chief Justice Fuller, in New Orléans v. Construction Co., 129 U. 
S. 45, at page 46, 9 Sup. Ct. 223, 32 L. Ed. 607. said: 

"The rule is thoroughly settled that remédies in the courts of the United 
States are in common law or In equity, aceording to the essential châracter 
of the case." 

This in substance is repeated in Gormley v. Clark, 134 U. S. 338, at 
page 348, 10 Sup. Ct. 554, 33 L. Ed. 909. The issue in the two fore- 
going cases was law and equity, while hère it is law and admiralty. 
The jurisdiction of the court is limited to the forum established, and 
where the jurisdiction fails the question may be raised at any time; 
if not by the parties then by the court itself. Ferez v. Fernandez, 
202 U. S; 80 at page 100, 26 Sup. Ct. 561, 50 L. Ed. 942. Section 33, 
supra, created a right and fixed the forum in which it may be assert- 
ed, and extended to it certain common-law rights and remédies. 

[3] While there may be no fédéral common law separate from the 
common law existing in the. several states, the principles of the com- 
mon law are operative so far as . they . hâve national 'ajjplicationj èx- 
cept as modified by coiîgressional enactment. Western Utii on T. Co. 
V. Call Pub. Co., 181 U. S. 92, 21 Sup. Ct. 561, 45 I>. Ed. 765. In 
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Kansas v. Colorado, 206 U. S. 46, at page 96, 27 Sup. Ct. 655, at page 
667 (51 ly. Ed. 956). Justice Brewer for the court, said: 

"There is no body of fédéral common law separate and distinct from the 
oommon la\v existlng In tlie several states in tli,e sensé that tliere is a body of 
statut©; law enacted by Congress separate and distinct from tlie body of stat- 
ute law enacted by the several states. But It is an eutirely différent thini; 
to hold that there is no common law in force geuerully throughout the United 
States." 

In an action at law to recover indemnity ^or personal injury the 
issue will be determined according tp the principles of the common 
law, by référence to ail authorities. B. & O. Ry. Co. v. Baugh, 149 U. 
.S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772. 

The claimed indemnity for injury is predicated upon unseaworthi- 
ness of the ship, and négligence of the master and ofïicers, and the 
libelant may not be required to elect between claim for indemnity and 
m3,intenaince, wages, and cure; that will; be determined by the proof. 
John Â. Roebling's Sons of New York v. Erickson fC. C. A.) 261 
Fed. 986. Sufficient facts are stated, I think, to place the parties ùp- 
on proof on, thé, question of unseaworthiness. 

Exceptions are denied. 



UNITED STATES V. McCANN. 

(District Court, D. Connecticut. May 23, 1922.) 
No. 2139. 

1. Intoxicating liquors ©=32/2, New, vol. 8A Key-No. Séries— Eishteenth Amend- 

,ment gives Congress "concurrent power" with states to regulate intrastate 
traffic in intoxicating liquors. 

The effect of the Eighteenth Araendment was to give Congress concur- 
rent power with the states to resulate intrastate trafflc in intoxicating 
liQHOrs; "concurrent power" meaning a power contimiously existing for 
efHcacious ends to l)e exerted in support of the main object of tlie amend- 
ment and making contribution to the same gênerai aim, according to the 
. needs of the. state, even though Congress also bas exerted the power re- 
posed in it by the amendment, by eiiacting enforcing législation operatiye 
throughout the éxtent of its territory. 

2. Criminal law ®=>20l— Prlor conviction in state court for liquor law violation 

no.bar to prpsecutjon in fédéral court under National Prohibition Act. 

A prior conviction, for the violation of the state Prohibition Act under 
Pub. Àcts Conn. 1921, c. 291, does not constitute a bar to a prosecution in 
the federar court on an information in that court under National Prohi- 
bition Àet, tit. 2, §§ 3, 29, since the prior conviction was for an ofCense 
against the state, and the same act may constitute un offense against 
both sovereignties, and may be punished by both. 

John P; McCann was informed against for violation of the Na- 
tional Prohibition Act. On plea to the jurisdïction, and motion to 
quash thé information, on the ground of previous conviction in the 
state courts. Plea overruled, and motioh to quash denied. 

Georçe H. Cohen, Asst. U.S. Atty., of Hartford, Conn. 
Lawrence S. Finkelstone, of Bridgeport, Conn., for défendant. 

ÊsaForother cases see same tople 6 KEY-NUMBBR le ail Key-Numbered Digesta & Indexe» 
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THOMAS, District Judge. On August 11, 1921, the défendant 
was convicted in the city court of Bridgeport, Conn., undcr an in- 
formation charging in the first count that on August 5, 1921, he sold 
and exchanged, and oflfered or exposed for sale and exchange, spiritu- 
ous and intoxicating liquors, and that, said sale was not in accordance 
with a permit issued by authority of the United States, and in the sec- 
ond count that on said date he owned and kept such liquors with intent 
to sell or exchange them without a permit issued by authority of the 
United States. This information was based on chapter 291 of the 
Public Acts of Connecticut for 1921, which provides as follows: 

^'An act concerning the euforcement of the Eighteonth Amendment to tlie 
Constitution of tlie United States. 

« * DE* » * * * * * 

"Sec. 2. Section 2790 of the (ienoral Statutes is amended to read as fol- 
lows: Any person who shall, by samijle, by solieiting or procuring orders, or 
othei-wise, sell or exchauge, or shall offer or expose for sale or exehange, or 
shall own or keep with intent to sell or exehange, or shall manufacture or 
transport for the purpose of sale or exoliange, any spirituous and intoxicating 
liquors, shall be subject to the penalties proyided in section 10 pf this act: 
Provided nothlng in this act shall prohibit the manufacture, transportation 
or sale of spirituous and intoxicating liquors by any person, flrm or corpora- 
tion when manufactured, transported or sold strictly in accordance with a 
permit issued by authority of tbe United States." 

Thereafter the United States filed an. information against said de- 
fendant, in this court, charging that on August 5, 1921, he sold and 
possessed intoxicating liquors for beverage purposes, said intoxi- 
cating liquors containing as much as l^ of 1 per cent, of alcohol by 
volume, in violation of the Eighteenth Amendment to the Constitution 
of the United States, which provides as follows : 

"Section 1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the importa- 
tion thereof into, or the exportation thereof from the United States alid ail 
territory subject to the jurisdiction thereof for beverage purposes is hereby 
prohibited. 

"Sec. 2. The Congress and the several states shall hâve concurrent power 
to enforce this article by appropriate législation" 

— and in violation of certain provisions of the National Prohibition Act 
(41 Stat. 308, 316), which provide as follows: 

"Title 11 * • * Sec. 3. No i>erson .sliall on or after the date when the 
Eighteenth Amendment to the Constitution of the United States goes into 
efïect, manufacture, sell, barter, tran.Kport, iinport, export, deliver, furnish, or 
jossess any intoxicating liquor exeept as authorized in tbis act." 

"Title 11. * * * Sec. 29. Any person who * « * gells liquor in 
violation of this title shall for a first offense be fined. * » * Any per- 
son * * * wiio * « * violâtes any of the provisions of this title. 
for which a spefcial penalty is not prescribed, shall be fined for a first of- 
fense not more than $500." 

The défendant has filed a plea to the jurisdiction and moved to 
; quash the information on the ground that he has been previously tried 
for and convicted of the same offense. He contends, in efïect, that 
since the adoption of the Eighteenth Amendment the states hâve no 
power to legislate regarding intrastate traffic in intoxicating liquors, 
exeept as agents of the fédéral government ; that therefore the offense 
281F.— 66 
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defined by the Connecticut statute above quoted must be regarded as 
an offense against the United States, and not against the state of 
Connecticut, and that such offense is identical with the one described 
in this information. 

[1] With thèse contentions I cannot agrée. Before the adoption of 
the Eighteenth Amendment, the states alone could regulate the intra- 
state traffic in intoxicating liquors, and Congress alone could regulate 
interstate traffic. The effect of the amendment was to give Congress 
jurisdiction concurrent with the states to regulate intrastate traffic. 
After an exhaustive examination and able discussion of many of the 
leading cases dealing with the définition of the words "concurrent 
power," Chief Justice Rugg, of the Suprême Judicial Court of Massa- 
chusetts, in Commonwealth v. Nickerson, 236 Mass. 281, at page 295, 
128 N. E. 273, at page 279 (10 A. L. R. 1568), tersely states their 
meaning when he says that "concurrent power," as used in this con- 
nection, means: 

"A iwwer continuously existing for efflcacious ends to be exerted In sup- 
port of the main object of the amendment and making contribution to the 
same gênerai aim according to the needs of the state, even though Congress 
also has exerted the power reposed in it by the amendment by enacting en- 
forcing législation operative throughout the extent of Its territory." State v. 
Ceriani, 96 Oonn. 130, 113 Atl. 316; Ex parte Crookshank (D. C.) 269 Fed. 
980 ; United States v. Holt et al. (D. C.) 270 Fed. 639. 

In other words, the state retains the power to regulate intrastate 
traffic in intoxicating liquors which it always had, subject to the limi- 
tation that such régulation must not conflict with the Eighteenth 
Amendment or fédéral législation passed pursuant thereto. The as- 
sumption that the state statute in question was not passed in the exer- 
cise of this power, but in the exercise of a power delegated to it by 
the fédéral government, is entirely without foundation. Certainly the 
fact that it is entitled "An act concerning the enforcement of the Eight- 
eenth Amendment to the Constitution of the United States" offers no 
basis for such a contention. Ex parte Volpi (Cal. App.) 199 Pac. 
1090. It is true that the fédéral government may and in certain in- 
stances has adopted agencies of the state for the purpose of adminis- 
tering its own laws, as, for instance, when state courts administer 
the fédéral naturalization laws, but no instance has been cited where 
the state itself has been made an instrumentality for enforcing fédéral 
laws. It has, on the contrary, been held in a number of cases that the 
states do not, by adopting the Eighteenth Amendment, deprive them- 
selves of the power to legislate upon intrastate traffic in intoxicating 
liquors, and that in so legislating they do not enforçe the acts of Con- 
gress, but the amendment itself. State v. Ceriani, supra; State v. 
Campbell,. 182 N. C. 911, 110 S. E. 86; Pollard v. Commonwealth, 
(Va.) 110 S. E. 354; State v. District Court, 58 Mont. 684, 194 Pac. 
310; Ex parte Crookshank, supra; Ex parte Volpi (Cal. App.) 199 
Pac. 1090. In the Volpi Case, the court said : . ' 

"Sortie confusion apparently exists as to the source of the présent power of 
the • states to prohiblt the- traffic in intoxicànts — oné point of view being that 
it is derived solely from the second section of the Eighteenth Amendment; 
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the otlier, that It Is an inhérent power, which the states hâve ne ver surren- 
dered. The latter vlew seems tbe more logical." 

[2] Since the offense of which the défendant was previously con- 
victed is an offense against the state, not against the United States, it is 
clear on reason and authority that his former conviction is no bar to 
this prosecution. It has been held in a long Une of cases, of which 
the most récent is Gilbert v. Minn., 254 U. S. 325, 41 Sup. Ct. 125, 65 
L. Ed. 287, that the sarije act may constitute an offense against two 
sovereignties and may be punished by both. Such is obviously the 
case hère. In nearly every case in which the question hère presented 
has been passed upon, the décision has been adverse to the défendant. 
United States v. Holt, supra; U. S. v. Bostow (D. C.) 273 Fed. 535; 
United States v. Regan (D. C.) 273 Fed. 727; United States v. Ratag- 
czak (D. C.) 275 Fed. 558; Cooley v. State (Ga. Sup.) 110 S. E. 
449 ; Youman v. Commonwealth, 193 Ky. 536, 237 S. W. 6. 

The defendant's plea is overruled, and the motion to quash denied; 
and it is so ordered. 



EQUITABLE TRUST CO. OF NEW YORK v. PORT WENTWORTH TERMI- 
NAL CORPORATION et al. 

(District Court, S. D. Georgia. June 16, 1922.) 

No. 109. 

1. Mortgages ©=3386 — Equity has jurisdiction of suit to enforce mortgage. 

Equity has jurisdiction of a suit to foreclose a mortgage, where an ac- 
countlng of the mortgaged property and the impoundiug of the rents and 
profits under the terms of the mortgage are sought. 

2. Courts 1^=3264(3)— Dépendent Jurisdiction, arising from control of property, 

stated. 

When a fédéral court, by receivers, has assumed control of property In 
a case of which It has jurisdiction, its control is exclusive, and it alone 
has power to deal with the property on behalf of ail persons whose inter- 
ests may be affeeted, regardless of the présence or absence of c-onditions of 
fédéral jurisdiction in each particular controversy that anses. 

3. Receivers <s=352— IVIortgage cannot displace receivers in control of property. 

A provision in a corporate mortgage that in case of defaulf the trustée 
shall be entitled to the appointment of a receiver to impound income 
does not entitle the trustée to displace receivers previously appointed in 
another case, but the fact that a dépendent l)ill filed for foreclosure of 
the mortgage prays for appointment of a receiver to supersede those In 
control is not ground for its dismissal. 

In Equity. Dépendent bill by the Equitable Trust Company of New 
York against the Port Wentworth Terminal Corporation and others. 
On motion to dismiss bill. Denied. 

Murray, Prentice & Aldrich, of New York City, and Anderson, 
Cann & Cann, of Savannah, Ga., for complainant. 

Rabenold & Scribner, of New York City, and Hitch, Denmark & 
Lovett, of Savannah, Ga., for défendants. 

SIBLEY, District Judge. This is a bill filed on leave of the court to 
foreclose a mortgage on realty withih this district, to sell the mortgaged 

©isFor other cases see same topic &. KEY-NUMBER in ail Key-Numberefl Digests &. Indexes 
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property, and to appoint receivers thereifor pending a salé. Iv|otion to 
dismiss and an opposition to the receivership are made. 

[1,2] The motion to dismiss is based on want of jurisdiction and 
of equity. The gênerai equity for an accounting of the mortgaged 
property, to impound the accruing rents and profits under thè terms of 
the mortgage, and to foreclose and sell, ail of which is sottght hère, is 
suffident on the latter score. As to' the fédéral jurisdiction, there is 
none because ôf diversity of citizenéhip, the citizenship of the cora- 
plainant being the same as that ofthe mortgagor and of its l'eceivers. 
But the bill avers that the mortgaged property is in the hands of re- 
ceivers of this court and that the relief sought cannot, for this reason, 
l)e had elsewhere. When a fédéral court, by receivers, assumes control 
of property in a case of which it has jurisdiction, it cannot be contro- 
verted that thereafter, during such control, no other court mày deal 
directly with the property and that, as a necessary conséquence, the 
duty and the power of making ail dealings with the property in behalf 
of ail persons whose rights may be afifected is in such fédéral court, 
regardless of the présence or absence of the conditions of fédéral juris- 
diction, in each partiqular contro,versy that arises. Wabash Railroad 
V. Adelbert Collège, 208 U. S. 38, 54, 28 Sup. Ct. 182, 52 L. Ed. 579; 
Compton V. Jesup, 68 Fed. 263, 15 C. C.' A. 397, and cases cited. The 
court, having jurisdiction df the res, must do justice by ail interested in 
it. This may be accomplished by that form of intervention known as 
pro interesse suo. 

In strictness, intervention results in the intervener becoming party 
plaintifif or défendant in the main case, and by equity rule 37 (128 Fed. 
xxviiijllS C. C. A. xxviii) the intervention is in subordination to and 
in récognition of the propriety of the main proceeding. Where the 
right to be pi'otected is wholly independent of those contested in the 
main Htigation but must be examined because of the court's control of 
the fes, .an ancillary or dépendent bill may be entertained. Dépendent 
is the better name because the bill is not an assistance to thp main cause, 
but rather dépends on it as an appendage. Such is the bill hère. This 
court, having no jurisdiction over it as an original and independent 
suit, can and must entertain it as depending frdm its control of the 
property sought to be foreclosed upon and sold. It sufficiently avers 
the jurisdictional fact of this court's control of the res to make it such, 
though its form is otherwise that of an original bill. Continental Trust 
Co, V. Toledo Railroad (C.C.) 82 Fed. 642,. affirmed 95 Fed. 497, 36 
ce. A. 155; Morgan's Louisiana & Texas Railroad v. Texas Central 
Railroad, 137 U. S. 171, 11 Sup. Ct. 61, 34 L,. Ed. 625. 

[3] Its prayer for a receivership of the property superseding that 
now in existence is urged as defeating the dépendent jurisdiction be- 
cause subversive of the subordination to and récognition of the pro- 
priety of the main suit which ought to attend the exercise of ail dé- 
pendent jurisdiction. The subordination to the main suit required of 
a dépendent hill is not exactly that affecting an intervention. It need 
not suffer a sacrifice of any right, or be delayed or hindered by the 
main suit, and is, in most respects, a separate litigation. But evidently 
it cannot attack and seek to destroy that on which it dépends. The 
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Gomplainant hère cannot destroy the very i-eceivership which gives the 
ceiirt the powef to deal with the dépendent bill at ail, and then pro- 
ceed to ask another receivership and fvtrther relief which the court 
would hâve no jurisdiction to grant except for the one so destfoyed. If 
the object of the bill were to free the property from an improper re- 
ceivership which could be donc only by entering the court that estab- 
lished it, the bill should stop at that. Where, as is the case hère, ulte- 
rior relief is really aimed at, which the court has jurisdiction to grant 
only because it has already assuméd coritrol of the property, the coni- 
plainant in the dépendent bill cannot begin by upsetting this jurisdic- 
tional foundation. The attack, however, is made more in argument 
than by the averments of the bill, and does not go to a want of juris- 
diction to grant the original receivership. The prayer for à substituted 
receivership may be simply disrègarded as one that ought not to be 
granted. The bill will not be dismissed for its over-much praying. 

This holding is not opposed to tliat made in Phinizy et al. v. Au- 
gusta & Knoxville Railroad Co. (C. C.) 56 Fed. 273. In that case the 
court had original jurisdiction because of diversity of citizenship. Nor 
is the conclusion upset by the provision in the mortgage relied on in the 
pétition that on the filing of any judicial proceeding to enforce rights 
under the mortgage — 

"the trustée shall be eutitlcd to the appointment ex parte of a receiver or re- 
ceivers of tlie mortsaged premises and of the earniugs, iiicome, rénts, issue-s 
or propertles tbereof with siich powers as the court inaking such appoint- 
ment shall direct." 

This does not mean that the trustée shall be the receiver or shall 
be entitled to name him. The receiver so appointed would be the 
receiver of the court, just as those now acting are. The force of the 
provision is that the income is to be collected and held for the mort- 
gaged debt on the happening of thé riamed contingency and that the 
mortgagor will not resist this being done through a receiver. The par- 
ties could not make any further bargain concerning the discretionary 
remédies of the court. There is no contractual displacement of a re- 
ceivership already granted by a court and no right to hâve another sub- 
stituted. 

This bill has been allowed fîled by express order. It will now be held 
in court as a dépendent bill by overruling the motion to dismiss it. This 
hearing for a receiver has developed the relations of the mortgaged 
property to that of the Savannah & Atlanta Railway, which alsO is in 
the hands of the same receivers. The prayers of the dépendent bill 
may be treated as sufficient for considering a modification of the re- 
ceivership now existing over the mortgaged property. I am convinced 
that the interests of the two corporations, as vi'ell as the use of their 
property are so interwoven that they must be in a large measure under 
a common management until disposed of, and can be disposed of to 
advantage only by co-operation in their disposition. At the same time, 
cohflicts are likely to arise between the interests of the railway and of 
the mortgagee of the Port Wentworth Company. I think ail rights can 
be best protected by relieving as to the Port Wentworth property one 
of the présent receivers and retaining one of them, who will, from his 
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connection with the railroad, be ahle to view matters froni that stand- 
point, and by substituting a receiver who can occupy the viewpoint of 
the mortgagee. Différences, if any, can be solved by the court. 

An ordér may be prepared aecordingly, on présentation of which the 
receivers will be designated by name. 



THE KITTEGAUN. 

BANQUE-RUSSO ASIATIQUE LONDON v. UNITED STATES SHIPPING 

BOARD EMERGENCY FLEET CORPORATION. 

(District Court, E. D. Pennsylvania. June 20, 1922.) 

No. 24. 

1. Shipping (S=:>I77— Demurrage for delay In discharging not recoverable, where 

vessel is authorized to discharge at'consignee's risk. 

r)emurrage for delay after vessel Is readj' to dlseharge is essentially a 
claim for damages for failure to accept delivery, and is not recoverable, 
where the vessel is authorized to dlseharge at consignee's risk. 

2. Shipping 1^=3 177— Claim for depturrage disallowed. 

Demurrage for delay In discharging Jield not coUeetable where the delay 
was caused by an unjustiflable demand by the agent of the vessel, made 
on the urst day the vessel was ready to diseharge, and for prepayment 
of f rèight which was not payable until the output of the ore cargo was 
known. 

In Admiralty. Suit by the Banque-Russo Asiatique London against 
the United States Shipping Board Emergency Fleet Corporation, as 
owner of steaiTiship Kittegaun. Decree for libelant. 

See, also, 266 Fed. 897. 

Lewis» Adler & Laws, of Philadelphia, Pa., for Hbelant. 

George W. Coles, U. S. Atty., of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. The form of action is in personam. 
The cause of action is the implied assumpsit to retiirn moneys exacted 
under duress and paid under protest, with notice of action to recover 
what was uniawfully exacted. The défense is the demand under 
which payment was rnade was a lawful demand. 

Statement of Facts. 

. : The sum in dispute is $32,775, repreaenting demurrage for déten- 
tion of vessel from 5 p. m. on February 26 to 8 a. m. March 6, 1920, or 
8 days and 15 hours, at the rate of $3,800 per day. This is on the 
basis of $1 per ton registered tonnage. The vessel was the steamship 
Kittegaun. She stopped at the poirt of Philadelpljia on her way to 
New York. The Export Steamship Corporation was at the time the 
managing operator Jor the Shipping Board. Charles Kurz had, on 
February 24, 1920, been made agent for the vessel at Philadelphia. 
There was for a time some uncertainty of whether the vessel would 
make port first at Philadelphia or New York. The agent learned she 
was coming to Philadelphia just before she arrived. No arrangements 

j£é=>For bther cases Bee same toplc & KEY-NUMBBR in ail Key-Numbered DigesU & Indexes. 
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had then been made to dock her. She anchored ofif Pier 36 South at 
5 p. m. February 26th, was entered in the Custom House at 11 a. m. on 
the 27th, and was docked at Point House Pier at 5 p. m. on the 28th. 
The agent did not see the ship's manifest until just before she was 
entered in the Custom House. The place of docking was selected by 
the agent of the vessel on his own initiative as a convenient and proper 
place to discharge the cargo. The 28th was Saturday. It was too late 
to rig tackle for unloading on that day, and none was rigged out. 

On the vessel was a number of tons of peroxide of manganèse ore. 
This was consigned to the libelant by Prince D. Jévahofï the consigner, 
the bill of lading being drawn to the orc' ■ of libelant. There was oth- 
er cargo consigned to Philadelphia consignées. The agent made ar- 
rangements with the Pennsylvania Railroad Company for box cars 
into which to load the manganèse. Had this arrangement beên carried 
out the unloading would hâve begun on Tuesday morning, March 2d, 
at 10 a. m. The consignée, however, was unknown, and as the ulti- 
mate destination of the ore was also unknown, no shipping directions 
could be given the railroad company who in conséquence refused to 
supply the cars. This was because of an embargo which forbade it. 
The failure to discharge in cars was reported to the vessel's manager, 
with a recommendation against unloading on lighters. Lighters finally 
came alongside the ship, and on March 6th at 8 a. m. the unloading 
began. The ore was ail unloaded by 2:30 p. m. March 15th. The 
unloading of the gênerai cargo began at 7 a. m. March 16th, and was 
completed at 10:35 a. m. March 17th. The gênerai cargo might hâve 
been unloaded first. Part of it was consigned to the C. J. Webb Com- 
pany. There was also part of the cargo destined for New York, 
which was discliarged at Philadelphia. 

The Contract. 

There are four pertinent features of the contract. One is that the 
consignée was to accept delivery from the ship's tackle; another is 
that the ship on failure of the consignée to take was given the fullest 
authority to dispose of the cargo at the consignee's expense and risk; 
the third is that the freight to be paid could not be determined until 
the cargo was discharged because it was payable on the basis of out- 
put; and the fourth is that, if no facilities were "available for dis- 
charging into a craft or on wharf without delay to steamer," the con- 
signées were chargeable with demurrage at an unnamed sum "per net 
register ton per day." The custom of the port was to discharge for 
imknown consignées on lighters or otherwise. 

The Causes of Delay. 

One cause undoubtedly was that the consignée was not présent to 
accept delivery, and neither the consignée nor its address was known. 
The agent of the vessel made prompt and every reasoriable 'effort to 
locate the consignée. The tonsignee was inquired forain shipping cir- 
cles, and an advertisement sent to the Philadelphia Public Ledger and 
the Journal < ' Commerce in New York on Saturday, February 28th. 



888 281 FEDERAL REPORTER 

Thèse âdvertisements' could not hâve been pubUshed before March Ist, 
The consignée was certainly known before March 3d, and (although 
he may hâve been in error inthis) according to the testimony of the 
agent of the vessel was known on March Ist, because he rendered a 
bill for freight on that day. Another cause of delay was a dispute 
over the demands of the vessel. This was not adjusted until March 
'5th. The cargo was then at once discharged. 

Discussion. 

[1, 2] The demand fdr demurrage hère for the détention of the ves- 
.sel is over Ti per cent, of the freight for the carriage of the ore from 
Gibraltar. Demurrage is essentially a claim for damages for failure 
to acCept delivery. The only question raised in the cause is the légal 
justice of the 'claim made and paid under compulsion atid protest. If 
it wàs' legally demandablcy it is conceded it may be retained; if not 
legally demandable, it is admitted the libelant may recover it. The 
first fact to be found is the fact of détention by the consignée. There 
could bave been no détention before March 2d, because of the fiiidr 
ing whîch is tièw made that the ship was not ready to discharge be- 
fofe that date. The efïoirts which the agent of the vessel made to find 
a place-of discharge were by anticipation, because by the time the ves- 
sel was ready the consignée hàd been found. The delay from March 
2d to March 6th was due 'to the demand made by the yessel. The de- 
mand was for demurrage and for prepayment of freight. Neither de-- 
mand cân be sustained. There had been no demurrage incurred, and 
nô freight was payable until the output of ore was known. In any 
€vent, it was the duty of the vessel to discharge. It could not refuse 
to discharge and claim demurrage for the delay thus caused. It had 
stipulated for the right to discharge at the risk of the consignée. It 
had this right independently of the stipulation. The objection which 
tlje vessel' made to discharging on open Jighters did not affect what 
was donc, because before the time came when the vessel was prepared 
to discharge it was known the cargo could safely be sb discharged. 
The reason for not discharging then became solely the unjustîfied de- 
mand of the vessel. , 

Our conclusion is that the libelant is entitled to recover, with costs, 
and a formai decree to that effect may be drawn. Formai fact find- 
ing and conclusions of law, in addition to the gênerai findings made, 
are stated as f ollows : 

Finding of Fact. 

(1) There was no détention of thé vessel due to the act or default 
of the libelant, which can be made the basis of a demurrage charge. 

Conclusions of Law. 

(1) The libelant is entitled to recover the sum of $32,775, with in- 
terest from March 9, 1920. . 

(2) The libelant is entitled to recover costs. 
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SINJEN V. MILLER, Alien Property Custodian, et al. 
(District Court, D. Nebraska, Omaha Division. June 3, 1922.) 

No. 3G5. 

1. Citizens ®=3l3— War ©=312— Presumption of loss of citizcnship by naturalized 

citizen rebuttable; buraen on allegeti alien to show citizeiisnip. 

Uucler Act Mnich 2, 1907, § 2 (Comp. St. § '6'J.j'J), pi-ovidiug that, "vvhen 
any uaturallzod citizeu sball liave residcd lor two jears iu tbe foreiiïn 
State froin wliicli lie came, * ♦ * it sliall be tn'<?suiued tliat he bas 
ceused to be au Ameiican citizen: * * » i'rovided, Uowever, that 
sucli i)resuu)ptiou may be overcome on tlie présentation of salisîiutory 
évidence to a diplomatie or cousular oillcer of the United Stalas, iiiider 
such rules and régulations as tlie Hepartment of State may prescrire" — 
the fact that a naturali/.ed citizen of tjermau birth, who had resiUed 
in Germany for more than two years, was unable to présent satisi'actory 
évidence and was denied a passport to returu, held not condusive on the 
question of citizenship, when rai.sed in a suit to recover proi>erty seized 
iiiy the AUen l'roi>erty Custodian, brought under Trading with the 
Knemy Act, § 9 (Comp. St. lUt.S, Conip. St. Anu. Supp. 1919, § .•illôV^e), 
but the burden of establishiug bis cilizen.sh)p rests ou the plaintiJï. 

2. Ciiizens <g=3l3 — Résidence ot naturalized citizen in Germany lield not a re- 

nunciation of his citizenship. 

The résidence of a naturalized citizen of Cermau birth in Germany t'or 
more Ihau two years prior to the war lield, under the évidence,- not witli 
intent to renounce bis American allegiance, uor to bave etlected bis loss 
of citizenship. 

In Equity. Suit by Heinrich Sinjen against Tliomas W. Miller, as 
Alien Property Custodian, and l<>ank VVliite, as Treasurer ot the 
United Staies. Decrce tor complaiiiant. 

Arthur F. Mullen and Edwin C: Boehler, both of Omaha, Neb., for 
plaintiff. 

James C. Kinsler, U. S. Atty., and Geo. A. Keyser, Asst. U. S- Atty., 
both of Omaha, Keb., for défendants. 

WOODROUGH, District Judge. Tliis is an equity suit, under 
the Trading with the Enemy Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 3115i/^a-3115y2j), to recover the property of'the plain- 
tiff seized by the Alien Property Custodian during the war and whUe 
the plaintiff was residing in Germany. The plaintitï was a German sub- 
ject bom in Germany. He emigrated while a young- man with his 
German-bom wife to this country, settled on a farm in Nebraska, and 
became a duly naturalized citizen of the United States. Having accu- 
mulated a competency, he arranged with his wife's brother to look 
after his farms and personal property in this state, while he and his 
wife went to Germany for what was expected ât the time to be a 
comparatively short visit. The declining health of the aged parents of 
his wife appears to hâve been the main reason for prolonging his so- 
journ in Germany, but many détails of family interests and some minor 
property acquisitions in Germany are shown to bave contributed to the 
prolongation of his stay in that country. He swears positively, hoVvevèr, 
that he at ail times adhered to his allegiance to this govemment and to 
his intention to return hitherfor permanent domicile. At his directiori 
the surplus of his income, derived through the management by his 
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brother-in-law of his Nebraska property, over the amount necessary 
for his living expenses, was reinvested in this country and in this state. 

Having failed to register at the American consular office as required 
by the régulations of the State Department, and being unable to satisfy 
the State Department that he had not expatriated himself by his so- 
journ in the country of his birth for more than two years without 
registration, passports were refused him, and he w.as prevented from 
returning to this country at the outbreak of the war, and detained in 
Germany until 1921. Thereafter he succeeded in getting back to the 
State of Nebraska by means of a passport issued through the office of 
the American chargé d'affaires at the city of Mexico ; said passport be- 
ing based upon an application which contains statements concerning 
plaintifï's résidence in Germany and absence from this country which 
are untrue. The prerequisite steps to the bringing of this suit are prop- 
erly taken, and, an issue having been joined, the court, having heard 
the évidence, proceeds to judgment. 

[1] The case involves the construction of section 2 of the Act of 
Congress of March 2, 1907 (Comp. St. § 3959): 

"That any American citizen shall be deemed to hâve expatriated himself 
when he bas been naturallzed in any foreign state in eonf ormity with its laws, 
or when he has taken an oath of allegiance to any foreign state. When any 
naturalized citizen shall hâve resided for two years in the foreign state from 
which he came, or for five years in any other foreign state it shall be pre- 
sumed that he has ceased to be an American citizen, and the place of his 
gênerai abode shall be deemed his place of résidence during said years: Prn- 
vided however, that such presumption may be overcome on the pre.sentation of 
satisfactory évidence to a diplomatie or consular ofHeer of the United States, 
under such rules and régulations as the Department of State niay prescribe: 
And provided, also, that no American citizen shall be allowed to expatriate- 
himself when this country is at war." 34 Stat. 1228. 

It is contended on the part of the plaintifï that : 

"The Expatriation Act does not apply to eitlzens who retum to the United 
States, as the act of returning rebuts the presumption of noncitizenship. It 
is limited to naturalized citizens while residing in foreign countries beyond the 
period stated In that act, the object being to relieve the government from the 
obligation of protecting such citizens after a résidence abroad of sutficient 
duration to raise the presumption that they do not intend to return to the 
United States. (1910) 28 Op. Atty. Gen. 504." 

On the part of the Alien Property Custodian it is contended that, in 
such an action as is hère presented, the presumption of expatriation 
arising from plaintifï's two years' résidence in the foreign state from 
which he came is conclusive against the plaintifï, and that, the plaintifï 
having failed to présent satisfactory évidence to the State Department 
sufficient in its judgment to overcome the presumption of expatriation, 
the question of plaintifï's citizenship should not be deemed an open one 
before this court. Both parties concède that plaintifï should recover, 
if it is open to this court to détermine, and if it does détermine, that 
plaintifï is now an American citizen résident in this country. 

I am satisfied that the true meaning of the act of Congress, as ap- 
plicable to this case, is that, when plaintifï, while in Germany, applied 
for an American passport to be issued to him as an American citizen 
through a diplomatie or consular ôfficer of the United States, he was 
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bound to présent satisfactory évidence to overcome the presumption 
of expatriation, and, failing to do so, he was net entitled to such 
passport. But, though it was proper to refuse to issue him a passport, 
the action of the Department is not conclusive on the question of his 
citizenship when drawn in issue in this suit. I do not a^ee with the 
conclusion ascribed to Attorney General Wickersham (28 Op. Atty. 
Gen. 504 [1910]) that: 

'•The plaintilï's mère act ol returning to the United States rebuts the 
presumption of noncitizenshlp." 

On the contrary, it is the clear purpose of the act to put upon the 
plaintiff the burden of proof to show his citizenship as a fact, and to 
overcome by satisfactory évidence the presumption of expatriation 
which arises by reason of his résidence in the country from which he 
came for the period of more than two years. U. S. ex. rel. Andersen 
V. Howe (D. C.) 231 Fed. 546. 

[2] In this case there are many circumstances which, taken alone, 
would indicate expatriation ; other circumstances, notably the complète 
absence of any affirmative act of renunciation of American citizenship 
and the continued holding of his property in this country, declining, 
as plaintifîf testifies, many favorable opportunities for profitable in- 
vestment in Germany, would tend to the contrary conclusion. Having 
considered the circumstances in détail, I am convinced that the plain- 
tif? is telling the exact truth when he swears that he at ail times con- 
sidered himself an American citizen, that he never intended to or did 
renounce his allegiance to this govemment, and that his intention to 
return hither for permanent domicile was fixed and abiding in his 
mind at ail timés. So believing, I find the plaintifï to be a citizen of 
this country nctv résident hère animo manendi, and entitled to recover 
whatever property belonging to him is now in the custody of the Alien 
Property Custodian. 

The clerk will enter an order accordingly. 



WESTERN &, ATLANTIC R. CO. et al. v. UNDERWOOD, 

(District Court, N. I). Georgia. July 13, 1922.) 

No. 520. 

Carriers <S=I94 — Consignée accepting Interstate shipment is llable for freight 
charges. 

A consignée cannot accept delivery of an Interstate shipment of goods 
without ineurrlng llaljility for the carrier's lawful charges, Itnown or 
unknown, supposed to l)e prepaid or otherwise, and no mattcr what the 
consignee's actual relation to the shipper is. 

At Law. Action by the Western. & Atlantic Railroad Conipany and 
others against J. R. Underwood. Trial to court. Judgment for plain- 
tiffs. 

Tye, Peeples & Tye, of Atlanta, Ga., for plaintiflfs. 
A. W. Long, of Atlanta, Ga., and Campl>ell Wallace, of Marietta, 
Ga., for défendant. 
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SIBI/EY; District Judge. This case was submitted by stipulation 
of the parties to the court without a jury. I find thç facts to be as 
follows: 

Goods owned by the Merriman Potash Products Company were 
shipped by it, in interstate commerce, to "J.iR. Underwood, Agent," 
on a straight bill of lading, reciting that the freight hâd been prepaid. 
As between the company and Underwood, he was: not liablé to pâv the 
freight, but was to receive and sell the goods as thç shipper's agent, 
and account for the proceeds. On arrivai it was discovered that the 
full lawful freight chattges, had not been paid, and a small additional 
amount was demanded of, Underwood. He stated that the goods be- 
longedto the shipper, and that he didnot owe the freight, but to avpid 
delay and confusion would pay the suni demanded, if it was ail, and 
did pay ;t on that understanding, Some months later it was discov- 
ered that $93 additional was due according to the lawful tariiïs applica- 
ble, which sum was demanded of ,him, and on refusai to pay this suit 
was brought, 

The contention of law is that the primary liability for freight is on 
the shipper, and that while the consignée, by accepting the goods, be- 
comes a party to the contract, of shipment, and if it recites that the 
consignée is to pay the freight, or makes no- récital, the consignée is to 
be treated as assuming the charges, since the cafrier's lien is relin- 
quishedto him, yet it is otherwise if the contract of shipment is that 
the, freight is to be prepaid, the carrier then expressly agreeing to look 
to the «shipper and not the consignée, and that especially is this true 
when rthe CQnsig'nee, to the knowledge of the cari;:ier, is the shipper's 
agent and does not own the property on which the (lien is released by de- 
livery. The argument is forceful, if the carrier :canbe treated as a 
mefe private c'ontractor. 

The reasoning of most of the cases asserting the consignee's gên- 
erai liability is based, on the consignee's benefit asowner by the deliv- 
ery of the property, or on the actual inference of mutual intent, where 
the récitals of the contract or -the absence of them consists with a lia- 
bility assumed by the consignée. See, as typical, Union Pacific Co. v. 
American. Smelting Co., ■2.C>2'Fed.- 720, 12t-..G.'.C. A. 182, and cases 
there cited. Exception f rom, the rule of f. o. b- shipments and those 
delivered to one known to be shipper's agent merely has been recog- 
nized in cases cited in note to Pennsylvania Railroad v. Titus (216 N, 
Y. 17, 109 N. E.'857, L. R. A. 1916E, 1127) in Ann. Cas. 1917C, at 
page 862. ; See, also, Central of Ga. Railroad v. Southern Ferro Con- 
crète Co., 193 Ala. 108, 68 South. 981, Ann. Cas. 1916E, 376. But 
interstate carriers are now, by familiar provisions of the Interstate 
Commerce Act ( Comp. St. § 8563 et seq, ) , required under penalty to 
collect the «stâblished charges. Nô fédéral statute has been found ex- 
pressly declaring who shall pay them, but in Bills of Lading Act, § 2.5 
(39 Stat. 538, Comp. St. § 8604m), the carrier's lien is recognized and 
defined and made to cover freight charges among other things. Sec- 
tion 8 (Goiïip. St. § 8604dd) requires delivery to consignée, or holder 
of an order bill, only upon an "oflfer in good faith to satisfy the car- 
rier's lawful lien upon the goods." This fairly implies a duty placed 
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on the consignée to satisfy the lien if he takes the goods. No mistake 
as to the amount of the freight can be asserted, and no misrepresenta- 
tions about that can deceive, for the consignée is bound to know what 
it is. He cannot rely on a statement that it has been prepaid, because 
the statute requires him "to satisfy the lawful lien" before taking the 
goods, and not simply to pay what is demanded of him. This must be 
the meaning of the language used by the Suprême Court: 

"Tlie Interstate Commerce Act r«iuires the carrier to coUect and the con- 
signée to pay ail lawful charges * ♦ * prescribed by the tariff in respect 
of every shlpment. Their dutv and oblls^ation grow out of and dépend upon 
that ac-t." Louisville & N. R. R. Co. v. Rice, 247 U. S. 202, .38 Sup. Ct. 429. 62 
L. Ed. 1071. 

"Under such circumstanees, consisteutly with the provisions of the Inter- 
state Commerce Act, the consignée was only entitled to the merc-handise when 
he paid for the transportation thereof the amount specifled as re<]uired by the 
statute. For the légal charges the carrier had a lien npon the goods, and this 
lien could be discharged and the consignée beeome entitleti to the goods only 
xipon tender or payment of this rate." Pittsburgh Railroad v. Fink, 250 U. S. 
577, 582, 40 Sup. Ct. 27, 28 (63 L. Ed. 1151) . 

In a case where the consignée, as hère, was a mère selling agent. 
and had settled with his principal, and was ignorant of the ternis of the 
bill of lading, it was said that: 

"The doctrine announeed in Pittsburgh Railroad Co. v. Fink. 250 U. S. 577. 
* * * is controlling, and the llability of York & Whituey Company was a 
(luestion of law. The transaction between the parties amouuting to an as- 
suniption by the consignée to pay the only lawful rate it had the right to pay 
or the carrier the right to charge, the consignée conld not eséape the liability 
imposed by law through any contraet with tlie carrier." 

See New York Central Railroad v. York & Whitney Co., 256 U. S. 
406, 41 Sup. Ct. 509, 65 h. Ed. 1016. 

None of thèse cases involve a prepaid shipment, but they treat the 
consignee's liability as not resting upon any implied contract or intent 
to pay, but as arising on the facts from the law. The same conclusion 
was reached as to prepaid shipments in the récent cases of Waters v. 
Pfister & Vogel (Wis.) 186 N. W. 173, and Great Northern Railroad 
v. Hyder (D. C.) 279 Fed. 783. That the consignée cannot accept de- 
livery without incurring liability for the carrier's charges, known or 
unknown, supposed to be prepaid or otherwise, and no niatter what 
the consignee's actual relation to the shipper is, appears a harsh rule, 
but is seemingly established by authority. If by the shipper's omis- 
sion the consignée is thus made liable for a charge which as betweeii 
him and the shipper should not be borne by him, his recourse is on the 
shipper. The carrier is not bound by their private rights in the transac- 
tion, whether known or unknown to it, nor by any mistake or misrep- 
resentation occurring, but under the law may look to the shipper as 
the original contractor to pay and to the person who as consignée ac- 
cepts the goods and becomes by statute liable to discharge the lien 
thereon until the lawful charges are satisfied. 

Judgment is therefore entered for the plaintiff against the défendant 
for $93 principal, with interest at 7 per cent, from March 1, 1920, 
$2.79 as war tax, and costs. 
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THE WEST CAWTHON. 

(District Court, D. Marylaud. August 9, 1922.) 

I. Shipping <S=3M7_shipper held not entitUd to damages on discharge of cargo 
at point ottier tlian port to wliich it had been stiipped. 

Where master diseharged cargo at a poiut otlier than the port to which 
it had been shlpped, on diseovery that congestion in the harbor of the 
port raade it impossible to deliver the cargo or get out of the harbor for 
months, and where the shipper could hâve sold the cargo at the place 
il) vvhlch It was diseharged for as much as or more than it would hâve 
brought at such port, the shipper was not entitled to damages, regardless 
of whether the bill of lading gave the master discrétion to discharge it 
at another point than that of agreed destination. 
.2. Shipping ®=>l 17— Where cargo Is diseharged at point from whIch It could 
hâve been tal^en by rail to port to which shlpped sooner than it could hâve 
been delivered thereat, shipper could not recover for loss of profits on buyer's 
refusai to take cargo, because not delivered at port. 

Where master of ship, on diseovery during the voyage that the conges- 
tion in the harbor to whlch the cargo hiid t)een shlpped was so great and 
the available discharging and warehousiiig facilities were so llmited that 
it wonid not be possible, uuder existing port régulations, for perhaps 
months, either to deliver the cargo or get out of the harbor, diseharged the 
cargo at another point, at which the ship arrived in regular course be- 
fore going to the port to which the cargo had been shlpped, and from 
■which the cargo could hâve been taken by rail to such port sooner than 
by any possibility under the prevailing conditions It could hâve been 
delivered from a ship la the harbor, tlie shipper could not recover for the 
loss of profits he would bave made from a sale whlch he had nego- 
tlated to one who subsequently refused to take the cargo, because not de- 
livered at such port. 
3. Shipping <@=3l42— Where ship notifted shipper of loss, silipper could recover 
therefor, without making daim within time specllied by biti of lading. 

Where a part of the cargo was lost by the ship, and before delivei'y of 
any portion of the cargo the ship, or some one on its behalf, notifled 
Shipper of such loss, tlie shipper could recover therefor, notwithstanding 
failure to make claim for loss within time llmited by bill of lading. 

In Admiralty. Libel by U. S. Pacific Company, Inc., against the 
steamship West Cawthon. Judgment for libelant for a portion of the 
relief prayed for. 

Lord & Whip, of Baltimore, Md., for libelant. 

Harrington, Bigham & Englar, of New York City, and Janney, 
Stuart & Ober, of Baltimore, Md., for respondent. 

ROSE, District Judge. The libelant seeks to recover damages for 
misdelivery and for nondelivery of a consignment of bag rice shipped 
upon the steamship West Cawthon from the Orient to Havana. When 
the ship reached Cienfuegos, Cuba, at which she arrived in regular 
course before going to Havana, her master learned that the congestion 
in the harbor of the latter place was so great, and the available dis- 
cliarging and warehousing facilities were so limited, that it would not 
be possible, under the existing port régulations, for perhaps months, 
either ta deliver the rice or to get out of the harbor. The évidence 
shows that he was right, and bas convinced me that no prudent con- 
signée would hâve wanted the attempt to hâve beert made. The master 

<g=}For other cases see eame toplc &. KEY-KUMBER In ail Key-Numbered Dlgesti à iDâezM 
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accordingly dischargecl the rice at Cienfuegos, and in so doing he 
showed good judgment. 

[1] The claimant relies upon various provisions of the bill of lad- 
ing, which it contends confer upon the master discrétion to discharge 
at another port than that of agreed destination. It is unnecessary to 
consider whether this contention is or is not well founded, for the évi- 
dence abundantly shows that the delivery at Cienfuegos, instead of 
Havana, caused no légal damage to the libelant, as the rice could hâve 
been sold for as much or more at Cienfuegos as it would hâve brought 
at Havana. 

[2] The libelant cannot recover for the loss of profit he would hâve 
made from a sale which he had negotiated to some one who rightfuUy 
or wrongfully subsequently refused to take the rice because the ship 
had not delivered it to Havana. The libelant could easily hâve had it 
taken by rail to that place at a date earlier than by any possibility, under 
the conditions prevailing in the port, it could hâve been delivered there 
from a ship in that harbor. 

[3] A number of the bags of rice were never delivered anywhere. 
They were lost by the ship, and the contention is made on its behalf that 
the libelant cannot recover for their value, because it did not put in a 
claim for them in the time limited within the bill of lading. The fact 
is, however, that the delivery was never made at the port at which it 
should hâve been, and that, before it was ever delivered anywhere, the 
ship itself, or some one on its behalf, notified the libelant that the bags 
in question were lost. 

Under the very peculiar circumstances of this case, the ship must be 
held for their value ; but that is ail for which it is answerable. 



ADAMS et al. v. UNITED STATES. 

(District Court, D. Massachusetts. June 29, 1922.) 
No. 1958. 

1. Shipping <@=>3</2, New, vol. 8A Key-No. Séries— Suits against United States as 

shipowner. 

In Act March 9, 1020, § 2, authorlciiiK suit against the United States on 
a cause of action in rem against any vessel of which it or the Shipping 
Board Is owner and which is "nmployed as a merchant vessel," the pro- 
vision as to employment relates to the time when the cause of action 
a rose. 

2. Shipping ®=>3>^, New vol. 8A Key-No. Séries— Ship "employed as a merchant 

vessel." 

A ship owned by the Shipping Board, which had been used by the àVavy 
Department, but had been returned to the Board and was waitlng repairs 
to fit her for merchant service, though the Navy crew waa still on board, 
held "employed as a merchant vessel," within the meaning of Act March 
9, 1920, § 2, and a suit held maintainable against the United States for 
injury caused by her to another vessel. 

In Admiralty. Suit by Charles F. Adams and others against the 
United States. On objections to jurisdiction. Overruled. 
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Edward E. Blodgett, of Boston, Mass., for libelants. 

Charles P. Curtis, Jr., of Boston, Mass., for the United States. 

MORTON, District Judge. This is a libel against the United States 
as owner of the steamship Lake Lasang, under the Act of March 9. 
1920 (41 Stat. 525). The suit arose out of a collision in the harbor of 
Nevvport News, caused by the Lake Lasang dragging her anchor and 
fouling the other vessel. The United States Attorney has Sied a sug- 
gestion of want of jurisdiction upon the ground that at the time in 
question the Lake Lasang was not "employed as a merchant vessel." 
The facts in relation to this question are covered by an agreed state- 
nient in writing. 

The accident occurred on August 13, 1919. Until two days previous 
llie steamship had been in the service of the Navy Department, em- 
ployed in other than merchant service. On August llth, however, the 
Navy Department had f ormally turned her back to the Shipping Board : 
a certificate attesting this fact v;as duly signed by représentatives of 
the Navy Department, the War Department, and the Shipping Board. 
The Navy crew were to remain on board until relieved by a Shipping 
Board creW. When the accident occurred the Navy crew were still 
in, charge of the steamer. The survey made in conqection with turning 
the vessel back to the Shipping Board had shown that about $3,400 
worth of work was needed.to be done, and the steamer, under orders 
from the Shipping Board, was awaiting her turn at the yard for this 
purpose. After the work was completed she was put into service as a 
freighter on the Munson Line. 

[1] Under the Act of March 9, 1920, there is no jurisdiction of 
suits like this unless the vessel was "employed as a merchant vessel." 
And the single question is whether, on thèse facts, the Lake Lasang 
was so employed at the time of l,he accident. Some question is made 
whether the statutè means employed at the time whén tlie accident took 
place or whèn suit is brôught; but the décision in The Western Maid 
(U. S. V. Thompson) (Jan. 3, 1922) 257 U. S. 419. 42 Sup. Ct. 159, 

66 L. Ed. , leaves, I think, not much room for doubt on that point. 

The statute does not make vessels liable for torts for which suit could 
not hâve been brought at the time of the accident. 

[2] The expression "employed as a merchant vessel" has référence 
to the work wliich thé vessel is doing, or for which she is proceeding, or 
waiting. A vessel is employed as a merchant vessel, not merely when 
transporting cargo, but when going light, to load, when awaiting re- 
pairs, etc. The Ceylon Maru (D. C.) 266 Fed. 396, at page 397, If 
the vessel 'iîî earning her living in the merchant service, she is so em- 
ployed within the meaning of this statute. The mère fact that a Navy 
crew is on board does not prevent her from being regarded as' amer- 
chant vessel. The Jeannette Skinner (D. C.) 258 Fed. 768. Hère the 
Lake Lasang had been discharged from nonmerchant service; she 
was imder Shipping Board orders, and was awaiting repairs in order 
to fit her for carryin'g freight or passengers. This, it seems to me, 
was employment in merchant service within the meaning of this statute. 

'^ase Hi slnnd for hcnTin" on the merits. 
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CASEY V. UNITED STATES. 

(Circuit Court of Appeals, Eiglitli Circuit. June 19, 1022. Reliearing Denled 

Scptember 11, 1922.) 

Xo. 5996. 

Criminal !aw (S=3394— Evidence held not obtained through uniawfui search. 

iCvhiouce obtttiued ijy (ieputy reveuuc eoUcctors, by visiting defendiuifs 
driif.' store while oi)en in the daytinie nnd obtiiining a bottle ot a lx!verage 
which wa.s Ijeing openly solrt oyer tlie counter, and whieh proved to haye 
a larjie alcoliol content. Iield not inadmissible on trial of défendant for 
earryiug on the business of retail liquor dealer without haying paid tbe 
spécial tax, on tlie ground that it was ol)tair,3d by an uniawfui searcli, in 
violation of Const. Amend. 4. 

In Eiror to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

Criminal prosecution by the United States against Don J. Casey. 
Judgment of conviction, and défendant brings error. Affirmed. 

AUyn Smith, of Cotter, Ark. (Mitchell & Williams, of Harrison, 
Ark., and Henry D. Green, on the brief ), for plaintifif in error. 

S. S. Langley, U. S. Atty., and W. H. Dunblazier, Asst. U. S. Atty., 
both of Ft. Smith, Ark. 

A. C. Seawell, amicus curiae. 

Before LEWIS and KENYON, Circuit Judges, and JOHNSON, 
District Judge. 

KENYON, Circuit Judge. Plaintiff in error was indicted in the 
District Court of the United States for the Western District of Ar- 
kansas, July 7, 1920. There are two counts in the indictment. The 
first count chargés the offense of unlawf ully and feloniously carrying 
on the business of a retail liquor dealer without having paid the spé- 
cial tax therefor, as required by law. The second count charges him 
wffli' unlawfully and feloniously emptying and drawing off distilled 
spirits from 29 packages bearing the United States internai revenue 
stamps, and that he did not efface and obliterate said stamps as required 
by law. 

There were two trials of the case. At the first trial, October 15 
and 16, 1920, the jury disagreed. At the second trial, October 12, 1921, 
the plaintiff in error was found guilty on the first count of the indict- 
ment, and was acquitted on the second count. Counsel for plaintiff 
in error filed at the proper time in the trial court a motion to suppress 
évidence of certain witnesses, alleging said évidence was procured in 
violation of the Fourth Amendment to the Constitution. Another 
question as to repeal of the law under which. the first count of the 
indictment was found, by passage of the so-called Volstead Act (41 
Stat. 305), was raised by demurrer. As the offense charged was 
before the taking effect of the Volstead Act, this question was aban- 
doned and not urged, and counsel for plaintiff in error frankly stated 
in his oral argument to this court that the only question involved in 

(gssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests à Indexes 
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the case is the one of évidence procured in alleged violation of the 
Fourth Amendment to the Constitution. We therefore confine our- 
selyes to this proposition. 

It is apparent from the record that the motion to suppress évidence 
at the time of the first trial was as to the second count of the indict- 
ment only. It is not clear as to the second trial whether the motion 
goes to the eritire indictment, or to the second count alone. The ques- 
tion raised in the case, however, is so important that we construe the 
doubt as to procédure in favor of plaintifï in error's contention, treat- 
ing it as hère for détermination. 

Was any part of the évidence used against plaintifï in error in the 
trial secured by an unreasonable search and seizure in violation of 
the Fourth Amendment to the Constitution? The Fourth Amendment 
is designed to protect the American citizen from the abuse of unrea- 
sonable search as to his person, his home, and other property. It is 
closely related to the Fifth Amendment, and thèse two amendments 
are part of a great constitutîonal plan for safeguarding the rights of 
citizens. Any tendency to impair thèse amendments, any attempts to 
weaken their force, to detract from their purpose either openly or in- 
sidiously, shottld be promptly checked. No one can mistake the em- 
phatic language of the Suprême Court of the United States on this 
subject. Boyd v. United States, 116 U. S. 616, 6 Sup. Ct 524, 29 L. 
Ed. 746; Silverthorne Ivumher Co. v. Urtited States, 251 U. S. 385, 
40 Sup. Gt. 182, 64 h. Ed. 319.; In: the comparatively late case of 
Gouled V. United States, 255 U. S. 298, 41 Sup. Ct. 261, 65 L. Ed. 
647, the question is discussed by the Suprême Court, and it might be 
instructive to quote therefrom : 

"It would not be possible to add to the emi^hasis with which the framers of 
our Constitution and this court (in Boyd v. United Sta/ies,, 116 U. S. 616, in 
Weeks v. United States, 232 U. S. 383, and in Silverthorne Lumber Co. v. 
United States, 251 U. S. 385) hâve declared the importance to political llberty 
and to the welfare of our country ôf tlie due obsei-vance of the rights guaran- 
teed under the Constitution by thèse two amendments. The efCect of the dé- 
cisions cited is: That sucli rights are declared to be indispensable to the 
'full enjoyment of Personal security, personal liberty and private property' ; 
that they are to be regarded as of the very essence of constitutîonal liberty ; 
and that the guaranty of them Is as important and as imperative as are 
the guaranties of the other fundamental rights of the individual citizen — the 
right to trial by jury, to the wrlt of habeas corpus, and to due proeess of 
law. It bas been repeatedly deeided that thèse amendments should receive a 
libéral construction, so as to preveut stealthy encroachment upon or 'graduai 
dépréciation' of the rights secûred by them, by imperceptible practice of 
courts, or by well-intentioned, but mistakenly overzealous, executive of- 
flcers. * * * 

"The prohibition of the Fourth Amendment is against ail unreasonable 
searches and seizures and if for a govemment offlcer to obtain entrance to a 
man's house or office by force or by an illégal threat or show of force, amount- 
ing to coercion, and then to search for and seize his private papers would be 
an unreasonable and therefore a prohibited search and seizure, as it certaihly 
would be, it Is Impossible to successfuUy contend that a like search and 
seizure would be a reasonable one if only admission were obtained by stealth 
instead of by force or coercion. The security and privacy of the home or office 
and of the papers of the owner would be as much invaded and the search and 
seizure would be as much against his will in the one case as in the other, 
and it must therefore be regarded as equally in violation of hia constitutîonal 
rights. 
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1 "Without diseussing them, we cannot doubt that such dedsions as there are 
in conflict with this conclusion are unsound, and that, wliether entrance to 
tlie liome or office of a person suspected of crime be obtained by a représenta- 
tive of any branch or subdivision of tbe govemment of the United States by 
stealth, or through social acquaintance, or in tbe guise of a business call, and 
whether the ovener be présent or not when he enters, any search and seizure, 
subsequently and secretly made in bis absence, falls wlthin the scope of the 
prohibition of the Fourth Amendment, and therefore the answer to the flrst 
question must be in the affirmative." 

The language of this décision should be notice to any who clothed 
with a little brief authority may imagine the power is lodged in them 
to décide whether thèse amendments are important enough to be recog- 
nized, and the language of the Gouled Case is reassuring to those Amer- 
ican citizens who feel there has been somewhat of a tendency to under- 
rate the force and effect of thèse amendments. 

In the case before us we would not hesitate to enter an order of re- 
versai if, f rom the record, we could find anything to sustain the theory 
of plaintifï in error that évidence used against him was secured by an 
unreasonable search and seizure. What are the facts? The govern- 
ment agents were deputy collectors of internai revenue. They were 
proceeding under section 3177, Revised Statutes of the United States 
(Comp. St. § 5900), which is as f ollows : 

"Any collector, deputy coUector, or Inspector may enter, in the daytime, any 
building or place where any articles or objects subjeet to tax are made, pro- 
duced, or kept, within his district, so far as it may be necessary, for the pur- 
pose of examining said articles or objects. * * • And when such premises 
are open at night, such offlcers may enter them while so open, in the per- 
formance of their officiai duties." 

Plaintifï in error was conducting a drug store. It was a public place. 
The government agents complained of were there in the day time. 
There is no showing in the évidence that any search whatever was made 
by them. The record shows that from the cold drink stand in the 
drug store an employée of plaintifï in error openly, and without any 
attempt at concealment, was selling grape juice or wine, and that the 
same was intoxicating. As the procédure was continuing day by day, 
the record showing that young men and boys drank the grape juice or 
wine and became intoxicated, it required no search to ascertain that 
such grape juice or wine was at the drug store and being freely sold. 

On December 10, 1919, Barkman, Garner, and Overton, deputy rev- 
enue collectors of the government, went to the store in the daytime in 
the absence of plaintifï in error to ascertain whether or not plaintifï 
in error was conducting a retail liquor business without having paid the 
spécial tax as required by law. On the f ollowing day the same govem- 
ment agents returned and procured a bottle of the liquid under suspi- 
cion, which was analyzed by witnesses Roark and Manning, who tes- 
tified that it contained 24 per cent, of alcohol by volume. This évi- 
dence was admitted without objection. Thèse transactions, claimed 
by plaintifï in error to constitut» unreasonable search and seizure, took 
place December 10 and 11, 1919. We fail to see anything in this to 
show any search whatever, and especially an unreasonable search or 
seizure, Plaintifï in error, it is true, testified that in his absence from 
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the stoi'e, on the lOth day of Decemher, 1919, the revenue officers visited 
his store and made a search. That is a mère statement of conclusion, 
and the record shows wliat was dorie. 

Count 1 of the indictment,.under which conviction was had, charges 
that on the 24th day of Novehiber, 1919, plaintiff in error was con- 
dUcting the business of a retail liquor dealer without having paid the 
spécial tax provided by law. The alleged unreâsonable search was in 
December, 1919. Plaintiff in error admits that on or about the date 
Stated in the indictment the hoys and young nien at the school at Moun- 
tain Home, Ark., purchased in Iiis store what he supposed was grape 
juice. In the bill of exceptions it is stated tliat this was intoxicating. 
On the trial the question was submitted to the jury whether or not 
plaintiff in error knew of the intoxicating character ofsaid liquor so 
sold. 

If the évidence secured by the government agents had not been used 
at ail in the case, there would hâve been sufficient to haye warranted 
a conviction on the question of unlawfully carrying on the business of 
a retail liquor dealer without payment of spécial tax, on thé 24th day 
of November, 1919. The price charged for grape juice, 25 cents per 
glass, the intoxication of the young men and boys of the Mountain 
Home School as a resuit of drinkipg the same, and ail the other cir- 
cumstances, show that plaintiff in error must hâve known that he 
and his agent wpre selling something stronger than grape juice, and 
that the same was intoxicating. The évidence of Barkman and Gar- 
ner, which plaintiff in error condemns as based on a violation of the 
Constitution, was not necessary to convict. We do not base our déci- 
sion, however, on that point, as we are satisfied there was no unreâ- 
sonable search and seizure. Undçr the plain facts of this case the Con- 
stitution cannot be successfully invoked to s'iield, plaintiff in error from 
his palpable violation of the law. His rights were fully protected, and 
the évidence amply justifies the conviction. 

The judgment of the trial court is affirmed. 



SWENDIG et al. v. WASHINGTON WATER POWER CO. 

(Circuit Court of Appeals, Ninth Circuit. .luly 3, 1022. Keliearing Denied 

August 7, 1022.) 

No. .'ÎTOO. 

Electricity <©=54— Telegraphs and téléphones ®::=9— Permits granted by Secretary 
of the interlor for construction ôf transmission and téléphone Unes across 
Indian réservation held not terminated by issuance of patents. 

Permits granted by the Secretary of tlie Tnterior to a power Company 
to construct and nialntain an electric iiovver transDjipsion line across a 
certain Indian réservation, under Act Feb. 15, 1001 (Cbmp. St. § 4046), 
authorizing the Secretary of the ïnterior to grant such permission, and 
making the permission revocable in the discrétion of the Secretary or his 
suecëêsor, and to construct téléphone Unes across the resei-vation, under 
Act Mareh 3, 1001, § 3 (Oomp. St. §§ 4101, 4240), under which the Com- 
pany had constructed and had for many years maintained a cosjHy 

<Ê=>For other cases see same topic & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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plant, were not terminated by the issuance of patents to persons who had 
made homestead filings on land within the réservation, across which 
the power and téléphone Unes had beeu constructed with notice of the 
existence of such transmission and téléphone Unes, in the absence of 
revocation of permits by the Secretary of the Interior. 

Appeal f rom the District Court of the United States for the North- 
ern Division of the District of Idaho ; Ffï^nk S. Dietrich, Judge. 

Consolidated actions by the Washington Water Power Company 
against John Swendig, against James W. Miller, against Remigus Grab, 
and against Anthony Kerr. Decree for plaintiff, and défendants ap- 
peal. Affirmed. 

The appellee, a corporation engaged in "the génération 'and distribution ol' 
eleetricity in the States of Idaho and Washington^ filed, prior to July 7, 1902, 
an appUcation with the Department of the Intorior for a permit for a rlght 
of way across, and for permission to construct iind maintain, an ele- trie povee • 
transmission Une over and across, the Cœur d' Alêne Indinn réservât! n. The 
application was made in pursuance of the provisions of thé Act of Coiigress 
of February 15, 1901 (31 Stat. 790 [Comp. St. § 4946]), which act is as follows: 

"That the Secretary of the Interior be, and hereby is, authorized and em- 
powéred, under gênerai régulations to be fixed by hlm, to permit the use of 
rights of way through the public lands, forest and other réservations of the 
United States, and the Yosemite, Séquoia, and General Grant National Parks, 
California, for electrical plants, pôles, and Unes for the génération and 
distribution of electrical power, and for téléphone sind telegraph purposas, . n i 
for canals, ditches, pipes and pipe Unes, flumes, tunnels, or other vpater 
conduits, and for water plants, dams, and réservoirs used to promote irriga- 
tion or mining or quarrying, or the manufacturing or cutting of timber or 
lumber, or the supplying of water for domestic, public, or àny other béné- 
ficiai uses to the extent of the ground occupjed by such canals, ditches. flumes. 
tunnels, réservoirs, or other water conduits or water plants, or electrîcal or 
other works permitted herennder, and not to exceed fifty feet on each side of 
the marginal limits thereof, or not to exceed fifty feet on each side of the 
eenter Une of such pipes «Tiid piiie Unes, electrical, telegraph, and téléphone 
Unes and pôles, by any citizen, association, or corporation of the United 
States, where it is întended by such to exorcise the use permitted hereunde ■ 
or any one or more of the purposes herein named: Provided, that such per- 
mits shall be allowed within or through any of said parks or any forest, mili- 
tary, Indlan, or othw- réservation only upon the approval of the chief ofBcer 
of the department under wbose super ï'ision such park or réservation falls 
and upon a finding by hiui that the same is not incompatible with the publi;' 
interest: Provided further, that ail permits given hereunder for telegraph and 
téléphone purposes shall be snbject to the provision of title sixty-flvé of the 
Revised Statutes of the United States, and amendments thereto, regulating 
rights of way for telegraph corapanies over the public domain : And prflvide<i 
further, that any permission given by the Secretary of the Interior under the 
provisions of this act may be revoked by hini or his successor in his discré- 
tion, and shall not be held to conter any right. or easement, or interest in, 
to, or over any public land. réservation, or park." 

The permission so applied for was given by the Secretary of the Interior 
prior to July 7, 1902 ; the lands over which the right was given being a part 
of the Cœur d' Alêne Indian réservation, and theu being unsurveyed and not 
open to settleraent. Pursuant to the permission so given, the appellee con- 
structed over and across the réservation a high-tension electric power trans- 
mission Une extending from Spokane, Wash., to Boise, Idaho, in the Cœur d' 
Alêne mining district, which Une has ever since August, 1903, been used for the 
purpose of supplying electric power and energy to that mining district. At 
about the same time the appellee filed a similar application with the Depart- 
ment of the Interior for permission to construct a téléphone Une over and 
across the Indian réservation mentioned, under and purSuant to section 3 of the 
Act of Congress approved March 3, 1901 (31 Stat. 1058 [Gomp. St. |§ 4191, 
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4240]), entitled "An act making appropriations for the current and contingent 
expenses of the Indian Department and for fulfilling treaty stipulations witli 
various Indian tribes for the fiscal year ©nding June thirtieth, ninetecn hun- 
dred and two, and for other purposes." tJnder that application the .Secretary 
of the Interior granted the apijellee the right to survey, locate, and maintain 
thé téléphone line deslred, upon the payment of the damages and compen- 
sation asséssed under his direction, amoimting to !f224, which sum was paid 
by the appellee .Into the office of the Commissioner of Indian Affairs. The 
téléphone line was constructed upon the same pôles as the electric power 
transmission Une, and is used in connection with and as incidental to the 
power transmission line. For the purpose of constructlng and maintaining 
the Unes mentioned, a patrol road was built by the appellee during the years 
1902 and 1903, along which its patrolmen pass in patrolling the Unes and in 
keeping the same In repair and available for use. 

Subsequently, and in the year 1906, an act of Congress was passed (34 Stat. 
335), making provision foï the allotment of lands to members of the Cœnr d' 
Alêne tribe of Indians within the réservation, and the subséquent openlng ©f 
the réservation to settlement. Later, and in the year 1910, the appellants 
made homestead fllings upon their respective tracts of land within the rés- 
ervation over and across which the power and téléphone Unes had been con- 
structed, and they subsequently made entry and received patents for their .said 
respective tracts of land. Thereafter the appellants denied any right on the 
part of the appellee to operate or maintain either of the said Unes, and In- 
terfered with the exercise of those claims of right. Four several actions were 
brought by the appellee against the appellants, seeklng injunctions restrain- 
ing them from interfering with the asserted rlghts, and to establish by de- 
cree that the permits granted continued in full force and efCect. At the trial 
the four cases were Consolidated and the issues practically reduced to one, 
which one was and is whether the patents issued to the appellants revoked and 
canceled the i)ermlts theretofore granted by the Secretary of the Interior to 
the appellee. The f acts were not dlsputed, and each of the appellants ad- 
mitted that the appellee's plant had been constructed and was in use at the 
tlme he flrst settled upon the land claimed by him. 

James P. Ailshie, of Cœur d'Alêne, Idaho, and Ray Agée, of Oak- 
ley, Idaho, for appellants. 

John P. Gray, of Cœur d'Alêne, Idaho, and Frank T. Post, of Spo- 
kane, Wash., for appellee. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Not only 
did the appellants, at the time that they settled upon their respective 
tracts of land, hâve actual notice of the existence and opération of the 
appellee's transmission and téléphone lines and incidental patrol road, 
but they are properly chargeable with actual knowiedge of the law un- 
der and by authority of which those lines were constructed and were 
being operated, and of the right of the appellee to continue to op- 
erate them until the permission to do so should be revoked by the Sec- 
retary of the Interior, for the statute, as will be seen, in terms so dé- 
clares. It expressly provides that the power conferred upon the Sec- 
retary should be exercised "under gênerai régulations to be fixed by 
him," of which latter the appellants must be held to hâve had notice. 
And the statute itself déclares that any permission given by the Sec- 
retary under the provisions of the act — 

"may be revoked by him or his swccessor in his discrétion, and shall not be 
held to confer any right, or easement, or interest in, to, or over any public 
land, réservation, or park." 
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The question, therefore, we hâve to décide, is whether the permits 
under which the appellee constructed and for years maintained its 
costly plant were legally terminated by the issuance of the govem- 
ment's patents to the appellants. It is conceded, or seems to be con- 
ceded, by counsel for the appellants, that, had the patents in terms 
excepted the permits that had been theretofore granted by the Sec- 
retary of the Interior in pursuance of the act of Congress that has 
been referred to, the previously existing rights of the appellee would 
net hâve been affected. 

The government could not grant, by patent or otherwise, what it 
did not own, nor anything more than it owned. It ovvned the fee of 
ihe lands upon and over which the appellee's plant was constructed and 
was being operated, subject to the terms and conditions expressly de- 
clared in the statute and the régulations of the Interior Depaitment 
under and pursuant to which such plant was constructed and was be- 
ing operated, of which record évidence ail parties, including the ap- 
pellants, settlers, and patentées, had full notice. The permission grant- 
ed to the appellee was subject to revocation at any time by the then 
Secretary of the Interior or his successor; but that was the sole con- 
dition to the continuous existence of the rights of way granted, and 
that reserved power on the part of the grantor was never exercised 
prior to the issuance of the patents to the appellants, nor since, so 
far as appears. Whether the rights of way could be revoked by the 
présent or any other successor of the then Secretary is not for consid- 
ération in the présent case. 

We see no force in the contention of the counsel for the appellants 
that the grants of rights of way to the appellee were mère licenses. 
The espediente which formed the basis of the claim in De Haro v. Unit- 
ed States, 5 Wall. 599, 18 L. Ed. 681, was, as held by the Suprême 
Court (5 Wall. 622 et seq., 18 L. Ed. 681), nothing more, nor was it 
intended to be anything more, than a permit to pasture certain land 
temporarily until the ejidos were measured; in other words, a mère 
])ermissive temporary occupation of land for grazing purposes, which 
the Suprême Court said in its opinion (5 Wall. 627, 18 L. Ed. 681) — 

"tbe Governor was wllling should be in writinfî, instead of by paroi, to enablo 
the lieensees to enjoy their possession with gi-eater spciirity. And tliis leads 
us to a considération of the law on the subject of license.s." 

The court tlien proceeded to déclare the law, saying : 

"There is a clear distinction between the effect of a license to enter lands, 
uncoupled with an interest, and a grant. A grant passes some estate of 
greater or less degree, must be in writing and is irrevo:'able, iinless it con- 
tains words of revocation ; wliereas, a license is a Personal privilège, can be 
conferred by paroi or in writing, conveys nii estate or interest, and i.s rev- 
ocaole at the pleasure of the party making it. There are aiso other inci- 
dents attaching to a license. It is an authority to do a lawful act, which, 
withoiit it, would be unlawful, and while it remains unrevoked is a justifica- 
tion for the acts which it authorizes to be doue. It ceases with the death of 
either party, and cannot be transferred or alienated by the licensee, becaus(r 
it is a Personal matter, and is limited to the original parties to It. A sale 
of the lands by the owner instantly worlis its revocation, and in no sensé is 
it profjerly deseendible to heirs. Thèse are familial' and well-establislied 
l)rinciples of law, hardly requiring a citation of authorities for their vindica- 
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tlon; but, If they are needed, they wlU be found coUected In the notes to 2 
Hare & Wallace's Americau Leading Cases, conimencing on page 376. We 
are not aware of any différence between the civil and coramon law on this 
s'ubject." 

It would hardly be contended that the appellee could not hâve at any 
time transferre4 or cohveyed its power and téléphone lines, with ail 
incidental rights pertaining thereto, to some other company or person, 
or that its rights in the premises would not hâve passed to its cred- 
itors in the event it had beén unsuccessful in its business. 

We see no merit in the appeal, and accordingly the decree is af- 
firmed. 



ROBERT GRACE CONTRACTING CO. v. CHESAPEAKE & 0. N. RY. CO. 

(Circuit Court of Appeals, Sixth Circuit. July 21, 1922.) 

xo. sese. 

1. Contracts <©=>l27(2)—EnginBer's décision can bo made conolusive only as to 

questions tnvolving construction. 

A provision of a i;oijtract for the jcradiris of a railroad, providing that 
the dccision of the rallroad's oii,!,'ineer on ail eontroversies vi'ill be con- 
chisive on lioth parties, Is invnlid, as ousting courts of .iurisdiction, unies» 
it can be limited to questions as to the manner of construction, and. If so 
limitcd, it does not prevent recovery in a contractor's action for failure 
to provide the rigbt of way on which the work was to be donc. 

2. Contracts <g=3299(2)— Provision empowering engineer to direct order of work 

no défense to action for delay in furnishing place of performance. 

A provision of a contract for the grading of a railroad, providing that 
the raih-oad's engineer sliall bave power to direct tlie order of perform- 
ance, does not prevent recovery for dehiy in furnishing a right of way, 
unlesH the delay is oiily snch as niay be assumed wouid liave occurred un- 
der directions of the engineer, if the whole right of way had been avail- 
able. 

3. Contracts <g=287(l )— Plaintiff's failure to secure engineer's certificates no 

dépense to action for deîay In furnishing place of performance. 

Failure to secure engineer's final estimâtes and certificates, as reqiiired 
by the contract, doos not prevent contractors for the grading of a railroad 
from recovering for failure to provide the right of way in due time. 

4. Contracts <@=299(2)— Provision allowing additional time for performance, if 

delayed by Refendant, heUI not to prevent recovery for such delay. 

A provision, in a contract for the grading of a railroad, giving con- 
tractoi-s additional time for performance, if delayed by railroad company, 
does not prevent recovery for delay in fnnùshinj? the right of way. 

5. Contracts i©=284(4)— Provision authorizing engineer to décide disputes relat- 

ing to exécution of work held to prevent recovery for damages resulting from 
furnishing unsuitable materiai and working conditions. 

A provision in a contract for the grading of a railroad, authorizing the 
engineer to décide questions arising betweeu the parties as to the exécution 
of tlie work, held to prevent recovery for damages resulting from the fur- 
nishing of uusviitable materiai and the diversion of water course. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Action at law by the Robert Grâce Conti-acting Company against the 
Chesapeake & Ohio Northern Railway Company. Judgment of dismis- 
sal, and plaintiflf brings error. Reversed and remanded for a new trial. 

^;=>For otber cases 8e« Bame toplc & KBY-NVMBBB is aU Key-Numbered Dtg«st8 A Indexai 
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William Watson Smith, of Pittsbui-gh, Pa., and Frank F. Dinsmore, 
of Cincinnati, Ohio (Dinsmore, Shohl & Sawyer and Shaffer '& Wil- 
liams, ail of Cincinnati, Ohio, and Gordon & Smith, of Pittsburgh, Pa., 
on the brief), for plaintiff in error. 

Henry Bannon, of Portsniouth, Ohio, and Fred C. Rector, of Colum- 
bus, Ohio (Le Wright lîrowning, of Maysville, Ky., on the brief), for 
défendant in error. 

Before KNAl'J'KN, DlvXISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. Plaintiff in error, being engaged in the 
business of excavating and grading, entered into a construction con- 
tract with the défendant in error for the grading of about nine miles of 
new railroad. Eventually the work was tinished and accepted, and the 
amount admitted to be due was paid. The contractor brought this ac- 
tion in the court below, seeking to recovcr the damages caused by three 
alleged breaches of the contract. The first was for failure to furnish 
the contractor with the place to do the work as agreed ; the second, that 
the contractor was required to use unsuitable material in making fills ; 
and the third, that the incidcntal diversion of a water course was re- 
(|uired to be made npon such an unskillful plan as caused injury to 
the contractor. When the issues were complète by pétition, amended 
pétition, and demurrer, the trial court sustained the demurrer and dis- 
missed the pétition. The contractor now seeks to hâve this action re- 
viewed and reversed. 

For the purposes now involved, it has not been doubted that the péti- 
tion States a good cause of action as to each of the three éléments of 
damage, save for those provisions of the contract which gave the de- 
fendant's chief engineer large power of directing how the work should 
be done and certifying the amount earned, thus making him in many 
respects an arbitrator ; and it is the validity and efïect of thèse provi- 
sions which must control the disposition of the case. Sections 25 and 
26 of the contract are given in the margin.^ 

[1] We consider first section 26. It is admitted that, if this section 
may hâve literal effect, this action cannot be maintained. The attack 
upon the section is by reason of its universality, and the contractor ap- 
peals to the rule dcclaring invalid an arbitration contract, which, in ad- 
vance of any dispute, provides for vesting an arbitrator with the ex- 
clusive right tp décide ail questions that may arise between the parties 
on the subject-matter, thereby ousting the courts from ail power to hear 
and décide those questions. Insurance Co. v. Morse, 87 U. S. (20 
Wall.) 445, 22 L. Ed. 365. On the other hand, it is thought, hy déduc- 
tions from our opinion in Memphis Co. v. Brown-Ketchum Cp., 166 

1 "25. Pover nf Plnf/inccr. Tlio wigineer slinll hâve power to reject or coij- 
(Icmn ail work or niat('i'i;il wliich does not coiiform to tliis contrîiet ; to direct 
the application of forci's to aiiy portion of the work which. in his judgment re- 
quires it ; to order thi» force incrcîisod or ditninlshed ; and to décide questions 
which arise lietwecji tlie parties relative to the exécution of the work." 

"26. Aâinslment of Dix/i'iic. Ail questions or controversies which may arise 
between the contractor and tlie conipan>-. iinder or in référence to this con- 
tract, shall be subject to the décision of the chief eugineer, and his décision, 
sliall be final and conclusive upon both parties." 
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Fed. 398, 93 C. C. A. 162, that such rule does not invalidate a contract 
like section 26, when applied to construction work and to décisions by 
a technical expert. 

We will not undertake to décide whether section 26 can be limited 
■so as not to apply to fundamental questions of law or fact, not arising' 
in the course of the exécution of the contract, but wliich pertain to a 
refusai to perform initial obligations. However that may be, and with- 
out making hère any review of the décisions, we hâve become satisfied 
that, unless it can be so limited, it is invalid, and that, if it is so re- 
stricted, it does not reach a cause of action for failure to provide the 
right of way upon which the work can be donc. In either case it forms 
no bar to the prosecution of a suit at law for the damage resulting from 
the fiirst alleged breach of contract. 

More in détail, the case made by the déclaration upon this subject 
is to the efïect that the road to be graded was about 11 miles long; that 
by the contract "the company shall provide lands upon which the work 
under this contract is to be donc" ; that the contracter was required to 
proceed with the utmost diligence ; that, in order for the work to pro- 
ceed as was required, it was necessary to hâve the right of way not 
only where cutting was to be donc, but also where a fill was to be made, 
and also over the intervening space; that, although the contract was 
made in May, 1915, and to be completed by August, 1916, yet, because 
the défendant delayed in furnishing the right of way, the completion 
of the work was delayed for about one year, and the plaintifif was 
damaged by reason of its equipment standing idle and expansé caused 
in varions specifîed ways ; and that the obtaining of much of the essen- 
tial right of way was delayed until the summer and fall of 1915, thus 
throwing the work into the winter, and that some of it was delayed un- 
til 1916 and even 1917. 

It is plaintifif's theory that the defendant's légal duty under the con- 
tract was to provide the right of way just as rapidly and completely as 
necessary to meet the contractor's reasonable plans to expedite the work 
and to do it economically ; it is defendant's theory that the contrac- 
tor must accept, as part of the situation, such delay as was reasonably 
incident to acquiring the right of way by negotiation or by légal pro- 
ceeding. Whatever might be the case, if the contractor knew that the 
right of way was not definitely obtained or contracted for, we fînd that 
the déclaration hère allèges that the contractor supposed the right of 
way was available to the railroad, ready for use, and had no reason to 
understand that there would be delay on that account. When the ques- 
tion arises upon demurrer to such a déclaration, we think the plaintiff's 
theory, above stated, must be adopted, and that cause of action for 
the resulting damages thus arose. 

It is clear to us that such a controversy cannot be distinguished in 
principle from one where the railroad or contractor might wholly refuse 
to proceed with, or even to begin the performance of, the contract, 
and that one of the latter kind would not come within the purview of 
an arbitration agreement of this character. 

. [Z] The resuit is not to be escaped by the contract provision which 
gives the engineer power to direct the order in which the work should 
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be performed. It would be an unreasonable construction of this pro- 
vision to say that he could require the earlier performance of that 
part of the work which would naturally and reasonably be the last 
part, and do so for the sole reason that the company had, without 
good cause, neglccted or refused to furnish the right of way where 
the first work should hâve been done. If it shall appear that the delay 
in furnishing the right of way caused only such damages as would 
hâve come from those directions as to the order of the work which it 
may be assumed the engineer would hâve given if the whole right of 
way had been available, then another question will be presented — one 
which must be considered and decided at the trial. 

[3, 4] Nor can the resuit be escaped by the contract provisions re- 
garding final estimate by the engineer, and liability to pay only after 
his final certificate. There can be no supposition that estimâtes and 
certificates, preliminary or final, were intended to cover a subject- 
matter not confided to the judgment and décision of the engineer, and 
hence those provisions cannot cover the existence of a liability caused 
by the failure to provide the right of way in due time. Nor will the 
extension of time which the engineer was to allow where there was de- 
lay by the railway company, and which was in fact given, serve to de- 
feat, necessarily, ail recovery claimed in the right of way branch of the 
case. It cannot be inf erred that delay which threw the work over into 
the war period and enormously increased the cost of performance was 
intended to be neutralized merely by a corresponding extension of time. 

[5] It is not denied that section 25 is valid, and we think it opér- 
âtes to prevent any recovery in this suit on account of unsuitable ma- 
terial for filling or on account of the diversion of the water course. 
Both of thèse are clearly "questions which arise between the parties 
relative to the exécution of the work." It is the plain implication from 
the pétition that thèse questions were decided by the engineer as they 
respectively arose, and that estimâtes hâve been given and payments 
hâve been made for the work done by the contracter pursuant to thèse 
décisions. Any right to claim damages because thèse décisions were 
wrongful is inconsistent with the contract. 

So far as the judgment denied any right to recovery on account of 
the damages claimed for failure to furnish the right of way, it was er- 
roneous; but the conclusions of the trial court are affirmed as to the 
second and third alleged breaches. 

Accordingly, the judgment is reversed, and the case remanded for a 
new trial. 
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MERTEN V. FERTIQ. 

(Circuit Court of Appeala, Eighth Circuit. .Tuly 3, 1022.) 

No. COOO. 

1. Appeal and error €=3l073(l)— Grounds of motion to dismIss, not urgod on ap- 

peal In support of decree, held abandoned. 

Grounds of a motion to dismiss, not urged on appeal In support of tho 
decree of disniigsu'il, wUl be deemed abandoned. 

2. Equity €=3363 — Matters well pleaded admitted by motion te dlsmlss. 

ilatters of fact well pleaded In the complaint were admitted by a mo- 
tion to di.smlss. 

3. Spécifie performance <g:=>30— Consiaeration not rendered uncertain by ven- 

dor's agreement to pay vendee rents collocted and moneys due. 

. A contract for the sale of real e.state, plalnly stating that the consid- 
ération was $3,500, wûa not rendered uncertain with respect to the con- 
sidération by an agreement therein that the vendor would refund to the 
Yendee ail rents collected and moneys due by him to the vendee as orally 
agreed. 

4. Speciflç performance <^30— Could not be contended that amount of rents 

to be refunded were not agreed bn, where motion to dismiss admitted tender 
of account and oertified check. 

In suit for spedhc performance of contract for sale of real estate, 
containing agreeiuent that vendor w.ould refund rents Cdllected to vendee, 
where it was admitted by motion to dismiss that vendor iiad tendered ac- 
count of rents and certified eliecls the'rofor, it could not be contended that 
the contract was uncertainljecausé the amount of rents was never agreed 
upon. 

5. Spécifie performance (S=»28(2)— Fallure to perform cannot make contract un- 

certain and indefinite. 

A vendor's failure to perfo^-nj the contract In any materlal manner 
would prevent him from asking spécifie performance, but could not be 
urged to show that the contract itself was uncertain and indefinite. 

S. Vendor and purchaser <S==>SO — Agreement by vendor to refund rents collected 
and moneys due held to mean merely money due for rent. 

Where contract of sale contnined agrJKJnient that vendor would re- 
fund to vendee ail rents collected and moneys due by him to vendee, but 
letter accompanying contract, when sent vendor for exécution, demanded 
only an account of the rents, and vendor mailed an account of the 
rents to the vendee, and vendee did not demand an account of any otlier 
Item, the fair inrerence was that the word ''and moneys" meant simply 
the moneys due fur rent collected. 

7. Spécifie performance @=930— Contract not rendered uncertain and Indefinite by 

statement In accompanying letter. 

Where contract for sale of real estate for $?>,.500 contMined agreement 
by vendor to refund to the vendee ail rents collected, statenient in letter 
accompanying contract, when sent vendor for exécution, tliut tlie amouut' 
would be less than $'{,.500 on account of the reut, did nut render the (»n- 
tract uncertain and indefinite regarding the considération. 

8. Spécifie performance €=^1 14(1)— Bill not Insuflicient because of vendee's right 

to examine papers, tender of which was alleged. 

Where the bill of complaint in suit for sijeciflc performance showed 
that vendor had sent pajiers and documents to a banU as requested by 
vendee, it was not insufficieut because of vendee's right to examine the 
pai)ers and see If they were correct ; anythiug wrong with the papera 
being a matter to be pleaded. 

^=3For ottaer casas see same topic £ KEy-NUMI3B:R lo ail Ker-Numbered DlgesU & Indexe* 
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9. Spécifie performance <S=s68— May be had of contract for sale of real and 

Personal property as a whole. 

Where part of entire contract relates to personal property aud the rest 
to land, spécifie performance may be had of the contract as a whole In- 
cluding the clause relating to personal property. 

10. Spécifie performance (g=966— Vendor's remedy at law for damages net adé- 
quate and complète. 

A vendor's remedy at law by action for damages for the veudee's fall- 
ure to comply wlth his contract would not be adéquate and complète, so as' 
to defeat spécifie performance. 

)l. Spécifie performance <S=>8— Discrétion to deny should not be exercised, uniess 
spécifie performance would be inéquitable. 

ïhe discrétion to deny spécifie performance possessed by the court is 
judicial, and not arbitrary or capricious, and should not be exercised, 
uniess reasons appear which would make the spécifie performance of 
the contract inéquitable. 
12. Equity €=3363— Leave to amend on dismissal only denied when bill wholly 
without equity, etc. 

As a gênerai rule, leave to amend foUows as a matter of course on 
dismissal on motion, where the bill of complaint discloses merlt, or where 
justice so requires, and it is only where the bill is wholly without equity, 
or where no amendment could be made which would improve the bill, that 
amendments are denied. 

Appeal f rom the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Suit by George H. Merten against John C. Fertig. From a decree 
dismissing the suit, plaintifï appeals. Reversed and remanded, with 
directions. 

George H. Merten, of Omaha, Neb. (Edward F. Leary, of Omaha, 
Neb., and Burgess, GiU, Sammis & Boylan, of Sioux City, lowa, on 
the brief), for appellant. 

Deloss C. Shull, of Sioux City, lowa (Shull, Stilwill, Shuil & Wad- 
den, and Sylvester F. Wadden, ail of Sioux City, lowa, on the brief), 
for appellee. 

Before CARLAND and KENYON, Circuit Judges, and JOHN- 
SON, District Judge. 

CARLAND, Circuit Judge. This is an appeal from a decree dis- 
missing the suit of appellant to enforce the spécifie performance of a 
contract -of appellee to pay him $3,500 for certain real estate and the 
chattels, fixtures, and furnishings used iti and belonging to the build- 
ings situated on the same, and known as the Douglas Hôtel, Delmont, 
S. D. The decree also denied to appellant the right to amend his bill 
of complaint. The reasons for the decree do not appear in the record. 
The motion of appellee to dismiss contained the foUowing grounds : 
(1) Complaint shows parties never agreed upon exact amount of con- 
sidération. (2) Complaint asks for spécifie performance of a contract 
relating to personal property. (3) Complaint shows appellant has 
an adéquate remedy at law. (4) Complaint fails to show any valid 
tender. (5) Complaint does not disclose that the minds of the appel- 
lant and appellee ever met resulting in a completed contract. (6) 

Ê=jFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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Compiaint does not show that contract was ever delivered to the ap- 
pellant. (7) Compiaint fails to state facts sufficient to constitute a 
cause of action for équitable relief. 

[1] Counsel for appellee do not argue in their brief any matter.s 
to sustain the decree of the trial court, except (1) that the compiaint 
shows upon its face that there never was a completed contract en- 
. tered into between appellant and appellee; (2) assuming that the com- 
piaint sets forth a contract, said contract is so incomplète, indefinite, 
uncertain, and unfair that a court of equity could not make a decree 
of spécifie performance based upon it; (3) that whether spécifie per- 
formance of the contract should be made was a question addressed to 
the Sound discrétion of the trial court, and its ruling will not be dis- 
turbed by this court, except where there has been an abuse of such 
discrétion. In regard to the court's refusai to grant to appellant the 
right to arnend, counsel also urge that this question was addressed to 
the Sound discrétion of the trial court, and that its ruling will not be 
disturbed by this court, except in the case of a clear abuse of such 
discrétion. The failure of counsel to urge any other grounds in sup- 
port of the decree below than those mentioned in the brief will be 
deemed an abandonment of the other grounds mentioned in the mo- 
tion to dismiss, and they will not be discussed, except as hereafter 
mentioned in this opinion. 

Omitting matters not material to the questions raised, and the ac- 
knowledgments attached to thé compiaint and exhibits, the compiaint 
contained the following allégations: 

"That on the 22d day of May, 1920, for a valuable considération, plaintiiî 
and défendant entered into a contract, a true copy of which is hereto attached. 
marked Exhibit A, and made a part hereof, by which plaintiiî, being the 
owner of said property, agreed to transfer to défendant lots one (1) and two 
(2), block seven (7), town of Delmont, South Daliota, and also the ehattels, 
flxtures, and furnishings in the building on said lots known as the Douglas 
Hôtel, for which défendant agreed to pay plaintlfC the sum of thirty-five hun- 
dred dollars ($3,500.00). At the time défendant signed Exhibit A he in- 
structed his attorneys and agents, Sampson & Sampson, of Odebolt, lowa, to 
impose certain conditions on plalntiff as to the exécution of the contract, 
Exhibit A, and said Sampson & Sampson, pursuant to said instructions and 
iietlng as aforesaid for défendant, wrote and mailed ta plaintiff a letter, dated 
May 22, 1920, a true copy of which is hereto attached, marked Exhibit B, and 
made a part hereof. Plaintiff assented to the terms of Exhibit B, and has 
fully complied with the tenus of Exhibit A and Exhibit B. 

"On the 28th day of May, 1920, plaintiff mailed to First National Bank of 
Odebolt, lowa, the following instruments: Warranty deed from George H. 
Merten and wlfe to John C. Fertig, conveying lots one (1) and two (2) In 
block seven (7) in the town (now city) of Belmont, Douglas county, South 
Dakota. Lease between Charles Harsch and Joe Neumayr, on part of said 
premises, with assignment thereof to John C. Fertig. Lease between George 
H. Merten and Ralph Banrier on part of said premises, with assignment there- 
of to John O. Fertig. Bill of sale from George H. Merten to John C. Fertig 
of chattels, flxtures, and furnishings used in and belonging to the Dougla.s 
Hôtel, situated on lots one (1) and two (2) in block seven (7), Delmont, South 
Dakota. Bill of sale for said chattels from Henry W. Fertig to George H. 
Merten. An aecount of rents due from George H. Merten to John C. Fertig, 
with certifled check for same. 

"On May 25, 1920, plaintiff mailed to Sampson & Sampson, attorneys and 
agents of défendant, a properly verifted, brought down to date, abstract 
fjf said real estate. l'IaintifC has tendered to défendant good and sufficient 
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deeds, bills of sSle, nssîgnments, etc., as called for in Eïchibits A and B, and 
plaintiff has at ail tlmes been ready, able, and willing t,o caiTy ont tbe terms 
of Exhibits A and B ; but défendant In tbe month of June, 1920, repudiatéd 
said contract and bas refused to carry ont tbe terms thereof. PlaintifiE is 
now ready, able, and willing to comply with said contract." 

Exhibit A— Contract. 

"Contract and agreeraent made this 22d day of May, 1920, by and between 
George H. Merten, Omaha, Neb., and J. C. Fertîg, Odebolt, lowa, witnesseth: 
That for and in considération of tbe sum of ?3,500.0{), and otUer valuable con- 
sidérations, I, George H. Merten, of tbe county of Douglas and sfate of Ne- 
braska, do hereby agrée to transfer to J. C. Fertig, of Odebolt, lowa, ail my 
right, title, and interest in and to lots 1 and 2 in block 7, town of Belmont, 
S. D. I also agrée to make and deliver to J. S. Fertig a good and sufficient bill 
of sale conveying ail of tbe chattels, fixtures, and îurnishings, used, and 
belonging in and belonging to, and belonging to tbe buildings, now situated 
on said lots, whicU is known as tbe Douglas Hôtel. 

"I, George H. Merten, also agrée to refund to tbe said J. C. Fertig ail 
rents coUected and moneys now due by me to Henry W. Fertig, as orally 
agreed upon. 

"It is understood and agreed that there are no other liens or incumbrances, 
against said property, except as shown by an abstract thereto, dated about 
April 16, 1920, and that no other liens sball exist tbereon up to tbe date of 
the final settlement between Merten and Fertig. 

"Dated and signed at Odebolt, lowa, May 22, 1920. 

"George H. Merten. 
"J. C. Fertig." 
Exhibit B. 

"Office of William Sampson, Paul Sampson. 

"May 22, 1920. 
"Mr. George H. Merten, 220-222 Keeling Bldg., Omaha, Nebr.— Dear Sir: 
.lobn and Henry Fertig came into tbe office to-day and agreed between them- 
.selves on certain matters and things that are immaterial to us and this cor- 
respondence. However, if you will sign one of the copies of the inclosed 
contract, make a bill of sale, as agreed therein, malie a good and sufficient 
warranty deed, signed by yourself and wife, Inelose an account therewith of 
what rents are due from you to Mr. Fertig, make a simple asslgument of the 
leases, allowing Mr. J. 0. Fertig to collect the rent, return to our office the 
abstract we mailed back to you, deposit ail of thèse papers properly signed 
up in the First National Bank, Odebolt, lowa, and give us time on such 
deposit to mail tbe abstract up to the county seat, Annour, South Dakota, 
to bave the abstract brought down to date properly verifled, then when we 
flnd ail this matter complète and correct, according to the contract and sub- 
stance of this letter, Mr. J. 0. Fertig will mail you the $3,500.00. This, of 
course, will be less than that amount, on account of the rent you owe him. 
"\Ve think that this wlU simplify the transaction. 

"Very truly, Sampson & Sampson, by [Signed] J. C. Fertig." 

[2-7] Matters of fact well pleaded in the complaint were admitted 
by the motion to dismiss. We are of the opinion that the contention 
that there was no contract between the parties, for the reason that 
the exact amount of the considération for the sale of the property 
did not appear therein, is untenable. The written instrument signed 
by both parties stated in plain' terms that the considération for tlie 
transfer of the real estàte and personal property from appellant to 
appellee was $3,500. It nowhere appears thât the considération was 
to be any more or less. It is true that appellant agreed to refund to 
appellee ail rents collected and moneys due from appellant to Henry 
;W. Fertig, but the fact that the amount of the refund was net stat- 
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ed caiinot be used tô render uncertain the amount ôî the considéra- 
tion to be' paid by appellee to appellant, any more ths^n would an 
agreement on the part o£ appellant to pay ail taxes due upon the land 
to be conveyed, without mentioning the amount of ■ the taxes. The 
alleged contract does not say anyvvhere that the money to be paid by 
appellant shall be applied as part payment of the $3,500 agreed upon 
as the consideratipn for tlîeconveyance of the property. 

It is also true that appellant could not enforce the contract with- 
out making the payment of the money due appellee ; but appellant 
pleads in subdivision 6 of paragraph 3 of the complaint that he mailed 
to the First National Bank of Ôdebolt, ' lowa, an account of reiits 
due from appellant to appellee, with certified check for same, and ap- 
pellee by his motion to dismiss admits this to be true. This action on 
,the part of appellant was iïl strict accord with appellee's request, as 
shown by Exhibit B, except that appellant did more than he.was re- 
quested, in that he sent a certified check for the amount of the rents. 
The motion to dismisS 'having admitted that appellant sent thiè ac- 
count bf rents, and also a certified check for the same, sq far as the 
présent record is concerned, appellee caiinot coiitend that the amount 
of the rents was never; agreed upon. In this connection, it may be 
said that we must not confuse acts that were alleged to hâve been 
donc in the performance of the contract with the terms of the con- 
tract itself. A f allure of appellant to perform the contract in any 
materia.1 manner, of course, would prevent him from asking a spécifie 
performance thereof ; but the fact that he may not hâve performed 
some provisiqns of the contract canhot be.urged to show that the con- 
tract itself wa 5 uncertain ,ànd indefinite. 

Some point is made by counsel for appellee in relation to the words 
"and moneys" found in the second paragraph of Exhibit A ; it being 
urged.apparently that there were other moneys than rents which were 
to be refunded by the appellant to appellee. Turning, however, to 
Exhibit B, we find that appellee demanded of appellant an account 
of the rents due from appellant to appellee, and appellant in paragraph 
3 of the complaint, as before stated, alleged that he mailed an account 
of rents due from him to appellee. As appellee did not demand an 
account of any othér item except rents, we think it is a fair inference 
thât the words "and moneys," iri what is called the contract, simply 
mearit .-the. moneys due for rent collçcted. There is a statement in 
Exhibit B made by appellee that the amount he would mail appellant 
would be less than the $3,500 on account of thé rent, but that would 
hâve no effect for the purpose of showing that the contract was un- 
certain and indefinite in regard to the considération. 

[8] From what has been. said, we are of the opinion that there was 
nothing indefinite about the considération of the alleged contract. 
The agreement on the part of appellant to pay the amount of rents 
collected to appellee was no différent than the agreement as has been 
before stated to pay ail taxes or liens upon the property. A f allure 
to pay the taxes or the liens, of course, would bar appellant's right 
to spécifie performance; but the fact that the amount of the taxes 
or liens was not stated would not render the contract uncertain and 
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ihdefinite. So far as the sufficiency of the tendei" of the instruments 
denianded by the appellee is concerned, the complaint shows on its 
face that appellant did just what appellee asked him to do. 

It is urged that appellee or his counsel, Sampson & Sampson, would 
hâve a right to look over the papers and documents sent to the First 
National Bank of Odebolt, lowa, and détermine whether they were 
satisfactory or not. Of course they had that right, but they are not 
hère alleging that anything was unsatisfactory, but simply appear and 
say that appellant has not stated a cause of action in his complaint. 
Upon a record which shows that appellant did just what appellee 
asked him to do, it cannot be urged by the latter that he had a right 
to look over the papers and see if they were correct, and therefore 
the minds of the parties never met upon the terms of the.contract. 
If appellee found anything wrong with the papers he should plead it. 

Counsel for appellee refers to the fact that the bill of complaint 
contains a prayer for the spécifie performance of the contract and for 
an accounting of the rents due from appellant to appellee, and there- 
fore the appellant by his pleading shows that there must be a finding 
by the court of the amount due for rents. Whether such action by 
the court shall be necessary, of course, defiends upon what appellee 
pleads in défense on the merits ; if he dénies the amount claimed by 
appellant to be correct, it may be necessary for the court to find the 
exact amount, but that would not render the contract uncertain, and 
would be clearly within the jurisdiction of the court. With the law 
as stated by the authorities which counsel for appellee cite we fully 
agrée, but we are unable to reach the conclusion that the complaint 
does not show a valid contract between the parties, or that it is in- 
definite and uncertain, so as to prevent spécifie performance thereof. 

[9] With référence to some of the points mentioned in the motion 
to dismiss, we may say that the law seems to be well settled that. 
where a part of an entire contract relates to personal property, and 
the rest to a subject-matter, such as land, spécifie performance may 
be had of the contract as a whole, including the clause relating to per- 
sonal property. 36 Cyc. 554, and cases cited. 

[10] Appellant's remedy at law would not be adéquate and com- 
plète. In an action at law the appellant would be limited tô damages 
arising from the breach of the contract. Those damages as a rule 
would be the difl^erence between the market value of the land and the 
contract priée, where, as in this case, the vendee has refused to take 
the property, and it might happen that the proof vi'ould show that the 
appellant had not been damaged at ail. Freeman v. Paulson, 107 
Minn. 64, 119 N. W. 651, 131 Am. St. Rep. 438. In this connection 
we quote the foUowing language of Chief Justice Marshall in the 
case of Cathcart v. Robinson, 5 Pet. 278, ,8 L.Ed. 120: 

"It has been urged by his counsel that, if the penalty only can be decreed, 
this bill ou^t ro' be dismissed, because the penalty might hâve been recovered 
at law. We do not think so. The right of a vendbr to come in to a court of 
equity to enforce a spécifie performance is unquestionable ; such subjects are 
within the settléd and common jurisdiction of the court. It is equally well 
settled that. if the jurisdiction attaches, the court wiil go on to do complète 
justice, although, in its progress, it may decree on a matter which was 
281 F.— 58 
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rosnizaWe at law. Robinson coiild not hâve sued for the penalty at law, 
without abandoning his right to enforce the contract of sale. He could not be 
required or expected to do tliis. Consequently he came properly into a 
court of equity, and the court ought to do him justice." 

[11,12] Upon the point urged by counsel, that the ruling of the 
court below was an exercise of discrétion with which this court will 
not interfère, we may say, as has often been said, that this discrétion 
is judicial, and not arbitrary or capricious. In order that the discré- 
tion may be exercised, it must appear that there are reasons which 
would Inake the spécifie performance of the contract inéquitable. No 
such reasons àppear in the présent record, and therefore spécifie per- 
formance is a matter of right. We are of the opinion that there was 
a valid contract between the parties, that it was not so uncertain and 
indefinite as would entitle a court of equity to refuse to enforce it, 
and that its en forcement would not be un f air or inéquitable. The rul- 
ing of the court as to the right of appellant to amend need not be 
consideredj but, as the case has to go back for trial, we may say that 
the great weight of authority is in favor of the rule that leave to 
àmend follows as a matter of course, where the bill of complaint dis- 
closes merit or where justice so requires. It is only in cases where the 
bill is wholly without equity, or where no amendment could be made 
which would improve the bill, that amendments are denied. Corpus 
Juris, vol. 21, § 497; section 954, R. S. U. S. (Comp. St. § 1591). 

Decree below reversed, with costs, and the case remanded, with 
directions to the trial court to overrule the motion to dismiss and 
allow the appellee to answer the bill of complaint, if he shall be so 
advised. 



ARKANSAS SHORT LEAF LUMBER CO. v. HEMLER. 

(Circuit Court of Appeals, Eighth Circuit. July 3, 1922.) 
No. 6023. 

1. Appeal and error <©=>I078(I)— Assignments not argued deemed abandoned. 

Assignmeutg of error, not specifled and argued In the brief of plaintiff 
in error, will be deemed abandoned. 

2. Appeal and error <S=3979(5)— Excessiveness of verdict addressed to trial 

court's discrétion. 

Alleged excessiveness of the verdict is a matter addressed to the discré- 
tion of the trial court. 

3. Appeal and error <S=>754(3) — Assignment tliat verdict excessive insufficlent, 

where no complaint made of déniai of new trial. 

Where a motion for a new trial, one of the grounds of which was ex- 
cessiveness of the verdict, was denied, and no complaint wa.s made of such 
ruling by assignment of error in the record or spécification of error in 
the brief, an assigmnent of error that the verdict was excessive did not 
propçrly raise the question, even if reviewable. 

4. Sales <S=>384(7)— Damages not ilmited to exact date of buyer's refusai, but 

seller could find purch^ser. 

A seller of logs could not be held to the exact date of the buyer's re- 
fusai to take the logs in estima ting his. damages, ijiut had the rigbt, using 
reasonable diligence, to flijd a purehasër. 

ÊJsjFor otKer cases see same topic & KEY-NUMBER tn ail Key-tiumberea Dlgeats & Index» 
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5. Sale» <S=>384(7)— Price obtained on resale regarded as market price, in ab- 

sence of other évidence. 

In the absence of other evidencç as to market priée, the prlce obtained 
on resale Immediately or within a reasonable time after bayeras refusai 
to take may be regarded as market priée, where seller used due dili- 
gence and made ail reasonable efforts to obtain the best prlce. 

6. Sales <S=>388— I nstructions properly refused, as cutting off damages for loss of 

profits. 

Instruction that, if buyer's only breach of contract was fallure to pay 
for logs delivered, and seller thereafter did not deliver or attempt to 
deliver any more timber, measure of damages would be différence be- 
tweeu contract price of timber tendered and its fair market value, and 
that plalntiff could not recover, if he sold the timber for as much or 
more than the contract price, and Instruction that plalntiff could not 
recover prospective profits on timber whieh he did not deliver or tender, 
were properly refused, as denying damages for loss of profits by reason 
of buyer's fallure to perform. 

7. Trial <S::^252(I3) — Instruction properly refused, when not based on testlmony. 

Instruction that, if seller continued to deliver logs after buyer's refusai 
to take and pay for certain logs, he waived the breach, and Instruction 
that seller's inability to perform was a good défense, were properly re- 
fused, where they were not based on any évidence. 

S. Sales €=>388— I nstruotion as to market price properly refused, as ignoring rea- 
sonable time for resale. 

In seller's action for bijyer's breach of contract, instruction that there 
was no évidence that market prlce nad fallen at time of buyer's alleged 
default was properly refused, as leaving out of considération the seller's 
right to a reasonable time to maUe a resale, especially where It was not 
applicable to the facts. 

9. Trial (^=3234(6)— Misstatement of évidence by court not error. 

Error could not be predicated on the court's misstatement of the évi- 
dence In the charge, where he told the jury that, if their recollection dlf- 
fered from hls, they should foUow thelr own understanding, and not that 
of the court. 

10. Trial <S=3 105(1)— Instruction not orroneous because of Inadmissibility of évi- 

dence admitted wlthout objection. 

Error could not be predicated on an instruction on the ground that the 
évidence on which it was based was inadmissible, where the évidence was 
admitted wlthout objection. 

In Error to the EHstrict Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

Action by John V. Hemler, trading as the Hemler Bros. Land & 
L,umber Company, against the Arkansas Short Leaf Lumber Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Instruction No. 3, requested by défendant, told the jury that, even though de- 
fendant refused to accept logs tendered by plaintiff, unless such refusai was 
aocompanied by a déclaration that défendant did not intend to accept any 
other timber which plaintiff mi,!rht thereafter, tender, or acts amounting to 
such a déclaration, plaintiff could not recover prospective profits on timber 
which he did not deliver or tender, and that it m-ade no différence that plain- 
tiff was without means to continue logging in the absence of prompt payment. 

Instruction No. 4 told the Jury that if défendant broke the contract by re- 
fusing to scale and pay for logs gotten out by plaintiff at the end of the first 
two weeks of the contract period, and if after such breach plaintiff continued 
to get out logs and deliver them to défendant under the contract, then plain- 
tiff walved the breach of the contract, and could not recover. 

®=3For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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M. Danaher, of Fine Bluff, Ark. (Baker, Botts, Parker & Garwood, 
of Kansas City, Mo., and Palmer Danaher, of Fine Bluff, Àrk., on the 
brief), for plaintiff in error. ' 

A. L,. Barber, of Little Rock, Ark. (Rogers, Barber & Henry, of 
Little Rock, Ark., Smith^ & Heard, of Rayville, La., and J. A. Tellier, 
of Little Rock, Ark. y on the brief), for défendant in error. 

Before CARLAND and LEWIS, Circuit Judges, and MUNGER. 
District Judge, 

CARLAND, Circuit Judge. The parties for convenience will be 
designated as.they were in the trial court. Krom a judgment in favor 
of plaintiff in a suit to recover damages for the alleged breach by de- 
fendant of a contract whereby plaintiff agreed to sell and défendant 
agreed to buy 500,000 feet of No. 1 and 2 white oak, red oak; and ash 
logs within 30 days from date of contract, défendant brings error. 

[1] The assignments of error specifîed and argued in the brief of 
counsel for défendant will alone be considered ; other assignments 
in the record being deemed abandoned. 

[2^3] It is first claimed that the verdict was excessive. This was a 
matter addressed to the discrétion of the trial court, which denied a 
motion for a new trial, one of the gfrouijds of which was that the 
verdict was excessive. Neither in the assignments of error found in 
the record nor in the spécifications of error found in the brief is there 
any complaint made of the ruling of the trial court in denying the mo- 
tion for a new trial. It is true that there is an assignment that the 
verdict was excessive; but that question, even if properly raised, we 
may not review. New York L. E. & W. R. Co. v. Winter, 143 U. S. 
60, 12 Sup. Ct. 356, 36 L. Ed. 71 ; Lincoln v. Power, 151 U. S. 436, 
14 Sup. Ct. 387, 38 L. Ed. 224; Standard Oil Co. v. Brown, 218 U. S. 
78, 30 Sup. Ct. 669, 54 L. Ed. 939; Herencia v. Guzman, 219 U. S. 
44, 31 Sup. Ct. 135, 55 L. Ed. 81 ; Phœnix R. Co. v. Undis, 231 U. S. 
578, 34 Sup. Ct. 179, 58 L. Ed. 377; Southern Ry.-Carolina Div. v. 
Bennett, 233 U. S. 80, 34 Sup. Ct. 566, 58 L. Ed. 1099. 

[4, 5] It is next claimed that the trial court erred in refusing to 
charge the jury as follows: 

"If you flnd from the évidence that the only breach of tlie contract on the 
Iiart of the défendant was a f allure to i)ay for sueh logs as the plaintiff de- 
Hvered at Mangam and Archibald of the Iclud catled for by the contract, at 
(he expiration of the flrst two-weeks perlod of the contract, and that there- 
îifter the plaintiff did not deliver or attempt to deliver any more timber under 
the contract, then the measnre of his damage.s woidd be the différence between 
the prlce défendant contracted to pay hlm for sald timber so offered to be 
delivered and the falr market value of 'the timber at tbe tlme and place plain- 
tiff tendered it to défendant for delivery. If you flnd that plaintiff sold the 
timber for as much as, or more than, the contract priée, he cannot recover." 

We do not think the court erred in refusing this request. The con- 
tract between the parties providèd that the logs should be delivered 
on the line of the Missouri Pacific Railway at certain designated places. 
The évidence tended to show that plaintiff delivered at Maugham, 
La., 200,000 feet of logs, and 50,000 feet at Archibald, La., within the 
time, specifîed in the contract, and that défendant ref used to scale 
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and pay for the same. The requested instructio;i would confine the 
plaintiff to the market price at the time and place of the refusai by 
défendant to scale and pày for the logs. The évidence tended to show 
that it was about two months after the refusai by défendant to take 
the logs that plaintiff found a purchaser. After the trial court had 
charged the jury, and had inquired of counsel for défendant if he had 
any exceptions to make to the charge, counsel claimed that there was 
110 évidence that the market price of the logs had fallen on June 26th, 
that being the time it was alîeged that défendant had refused to scale 
and take the logs ; theref ore no damages could be recovered, the meas- 
ure of damages being the différence between the market price and the 
contract price of the logs. In answer to the suggestion of counsel the 
trial court said: 

"Tàe court is bound to take Judieial notice that you can't sell a lot of logs 
at a small country station tlie same day. As the court instructed the jury, 
and I will repeat it again: If you flnd that on the next day the défendant to'.d 
him he wouldn't take the logs, it waa the duty of the rlaintilï to exercise 
reasonable diligence to flnd a purchaser as soon as possible at the best prlcc 
he could obtaln." 

We do not think plaintiff could be held to the exact date of the 
refusai by the défendant to take the logs in estimating his damages ; 
he had the right, using reasonable diligence, to find a purchaser. In 
the absence of other évidence as to the market price, the price obtained 
on the resale, immediately or within a reasonable time after the breach 
of the contract, might be regarded as the market price (35 Cyc. 597) ; 
the plaintiff, of course, using due diligence and making ail reasonable 
efforts to obtain the best price (35 Cyc. 598). 

[6] We think the requested charge was also erroneous for the reason 
that in effect it would eut off the plaintiff from recovering any dam- 
ages for loss of profits by reason of the failure of défendant to per- 
form the contract on his part. 17 C. J. § 172, pp. 157, 158. 

"Where défendant breached a logging contract, plaintiff is entitled to recover 
the sum stipulated for ail timber eut, and, for timber whicli he was prevented 
from cutting, the différence between the contract price and the cost of cut- 
ting." I.angstaff-Orm Mfg. Co. v. Wilford, 160 Ky. 733, 170 S. W. 1 ; Pacific 
Bridge Co. v. Oregon Hassam Co., 67 Or. 576, 580, 134 Pac. 1184. 

The same rule was enforced on the breach of a contract for fur- 
nishing a quantity of staves. Hauser, Brenner & Faith Co. v. Tate et 
al., 105 Ky. 701, 49 S. W. 475 ; Danforth v. Tennessee & C. R. Co., 
93 Ala. 614, 11 South. 60. 

We do not think the case of Harris v. Faris-Kesl Const. Co., 13 
idaho, 211, 89 Pac. 760, cited by défendant, is applicable to the présent 
case. Under the facts in that case, the court ruled that the plaintiff was 
not justified in abandoning the entire contract. The resuLt of the breach 
in the présent case made it impossible for the plaintiff' to continue to 
perform. 

The refusai to give instruction No. 3 was not error, for the same 
rcasons stated in connection with No. 2. There is nothing in the case 
of Bartley v. New Orléans, 30 La. Ann. 264, that would sustain such 
a charge. 
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[7, 8] In regard to instruction No. 4, there does not seem to hâve 
been any testimony ùpon which to base this request. The évidence 
showed that the plaintifï's equipment' was seized after the refusai by 
the défendant to scale and tàke the logs, and plaintiff could do nothing. 
in other words, the testimony showed such facts as rendered it impos- 
sible for the plaintiff to further proceed with the contract. The refusai 
of the oral request, made by counsel for défendant after the court had 
charged the jury, in regard to there being no ev'idence that the market 
price had fallen at the time of the alleged default of the défendant, 
was not error. The request left out of considération the reasonable 
lime to make a resale which has been heretofore referred to. More- 
over, it was not applicable to the facts of the case. 

In regard to the instruction complained of in the seventh subdivision 
of defendant's brief, there was no error in giving it, when the language 
of the charge which preceded this excerpt is considered. It is com- 
plained that the trial court erred in refusing to instruct the jury that 
the inabihty of Hemler to perform his contract, if he could not, was 
a good défense. There was no error in refusing this request for the 
1 eason that there was no évidence upon which tq base it. The évidence 
was that plaintiff was able and willing to perform the contract at the 
time of the breach by défendant ; that he had 50 teams there ready to 
perform the contract, and could hâve obtained more if necessary. 

[9] It is claimed that the court erred in his statement of the évi- 
dence as to what occurred at the office of one Cross. This testimony 
was ail bt-ought out at the trial without objection from counsel for 
the défendant, and the court stated to the jury very plainly that, if their 
recollection differed from his, they should follow their own under- 
standing of it, and not that of the court. 

[10] It is claimed that the testimony upon which the instruction 
was based was clearly inadmissible, but the record does not show that 
counsel for the défendant objected to it at the time. 

Finding no error in the record, the judgment below is affirraed. 



LEECRAFT, State Treasurer of Okiahoma, v. TEXAS CO. 

(Circuit Court of Appeals, Eighth Circuit. June 29, 1922.) 
No, 5908. 

1. Constitutional law <@=:92I0— Corporation a "person," within equal protection 

of laws clause of Constitution. 

A corporation is a "person," within Const. Amend. 14, providing tliat 
no State sliall deny to any "person" witliin its jurisdietlon the equal pro- 
tection of the laws. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Sqcond Séries, Person.] 

2. Constitutional law <S:=5229(I)— Taxation <g=>37— Statuts imposing greater tax 

on forelgn corporations doing business in the state than domestic corpora- 
tions held déniai of equal protection. 

Where a foreign corporation was doing business In the Indian Territory 
. under Act Feb. 18, 1901, § 3, at ihe time of the admission into the Union 

<g=>For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Digests & Indexe» 
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of the State of Oklalioma, and thereafter coiitiiiuod for more than tliree 
years prier to enaotnient of Kev. Laws Okl. 3910. 5 7539, to do business 
in the state, complying with ail the laws thereof relatinR to foreign cor- 
porations, and prior to the enactment of such statiite liad expended more 
than $2,000,000 in permanent improveraents within the state consisting 
of pipe lines, pumping stations, steel tankage. téléphone and telegraph 
Systems, etc., the levy nnder such statute of a license tax of $1 for each 
$1000 of its capital stock employed in its business done in the state, as 
against a tax of only 50 cents for each $1,000 iraposed on domcstie corpora- 
tions, held violative of the equal protection clause of the Fourteenth 
Amendraent. 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action by the Texas Company against A. N. Leecraft, Treasurer of 
the State of Oklahoma. Judgment for plaintifï, and défendant brings 
error. Afifirmed. 

C. W. King, Asst. Atty. Gen. (George F. Short, Atty. Gen., and 
Kathryn Van Leuven, Asst. Atiy. Gen., on the brief), for plaintifï in 
error. 

C. B. Ames, of Oklahoma City, Okl. (Ames, Chambers, Lowe & 
Richardson, of Oklahoma City., Okl., on the brief), for défendant in 
error. 

Before LEWIS and KENYON, Circuit Judges, and JOHNSON, 
District Judge. 

KENYON, Circuit Judge. The parties will be referred to as they 
were designated in the trial court. Plaintifï is a corporation of the 
state of Texas. Défendant, at the time of the trial in the District 
Court, was treasurer of the state of Oklahoma. 

Plaintifï was engaged in the bu.siness of producing, piping, trans- 
porting, storing, refining, and marketing crude petroleum and the 
products thereof, both in and out of the state. Oklahoma was admit- 
ted into the Union of States November 16, 1907. On February 18, 
1901 (31 Stats. at Large, 795), Congress passed an act relating to the 
admission of foreign corporations into the Indian Territory to conduct 
business therein. Section 3 of said act is as f ollows : 

"That foreign incorporations may be authorized to do business in the In- 
dian Territory, under such limitations and restrictions as may be prescribed 
by law ; and as to contracta made and business done in the Indian Territory, 
they shall be subject to the same régulations, limitations, and liabilities, and 
shall exercise no other or greater powers, privilèges, or franchises than may 
be exerclsed by like corporations organized under the provisions of sections 
1 and 2 of this act." 

Plaintifï complied fully with the terms and conditions of this act. 
It carried on business in the Indian Territory, made improvements 
therein, and prior to the time that Oklahoma became a state laid in 
thè Indian Territory 194 miles of pipe Hnes, constructed pumping 
stations, station sites, téléphone and telegraph Systems, ànd the ap- 
purtenances thereto; also constructed steel tankage for the storage 
of oil, and had expended in said investments, permanent in their na- 
ture, over $2,000,000. : - 
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Since the admission of the state, plaintiff has complied with the 
laws of Oklahoma relating to foreign corporations by the appointment 
of an agent and otherwise. It has paid its ad valorem and gross pro- 
duction tax and other taxes imposed upon it by the laws of the state. 
In carrying on its business there was no séparation of the use of its 
facilities as between ' state ând interstate business. On June 30, 1910, 
plaintiiï's fixed and permanent investraent in Oklahoma amounted to 
$3,268,992. From the time of the admission of the state up to the 
time of the passage of the act in question, plaintiff had expended in 
permanent improvements and investments over $1,000,000. 

The Législative Assembly of Oklahoma, at the session commencing 
January 20, 1910, passed an act effective June 17, 1910, providing as 
follows: 

"It shall be the duty of every corporation inooiporatpd under the laws of 
.this state, and of every foreign corporation doing husines,s in this state, to 
prcicuré ahnuàlly frora the corporation çomtnission ii lleense authorlzmg the 
transaction of such business in this state. Each domestic corporation sball 
pay a license fee ol' fifty cents for each one thousand dollars of its authorized 
capital stock or less, and each foreittn coriioration shall pay a license fee of 
rine dollar for each one thonsand dollars of its capital stock employcd in its 
business done in the state. * * * " Section 7539, Eevised I^aws of Okla- 
homa of 1910. 

From Jurie 30, 1910, to June 30, 1919, plaintiff complied with this 
act and secured the necessary authority to transact business in the 
state. On June 3, 1919, the Attorney General of Oklahoma notified 
plaiiitiff's attorneys that it was indebted to the state in the sum of 
$8,789.49, claiming the same to be due under section 7539 above quot- 
ed. The state, acting through the Attorney General, claimed that 
plaintiiï owed on the license tax as of June 30, 1917, $4,199.15, and 
that it owed on the license tax as of June 30, 1918, $4,590.34; the 
two sums together making the total claimed. Plaintifif then, under 
protest, and -claiming the act under which the tax was levied to be 
unconstitutional, paid to the state treasurer said sum, notifying hinr 
at th^ time that it would bring action to recover said amount. This 
is the action brought to recover the same. That the payment was made 
under protest is not questioned, nor is the right on the part of plaintiff 
to maintain this action raised or denied. The parties entered into an 
agreement as to the facts, and there is no issue of fact involved. The 
determinative question is reduced to a narrow limit. 

Plaintiff contends that, in entering the Indian Territory, com'j;ly- 
ing with the conditions of the act of Congress of February 18, 1901, 
paying the fées and subjecting itself to the same régulations, limita- 
tions, liabilities, powers, privilèges, and franchises as domestic cor- 
porations, it secured the right to be taxed the same as domestic cor- 
porations, and that the right extended over into statehood. Section 
1 of the Schedule of the Constitution of Oklahoma provides: 

"No existing rights, actions, sults, proceedings, contracts, or claiins shall 
be affected by the change in the f orms of governnient, but ail shall continue as 
if no change in the forms of government had taken place. * * * " 

Défendant contends there was no vested right in the taxpayer to 
perpetually be taxed the same as domestic corporations after the Indian 
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Territory became a part of the state of Oklahoma, and further daims 
that to hold binding on the new state rights acquired by a foreign cor- 
poration doing business in the Indian Territory under laws enacted by 
Congress would prevent Oklahoma coming into the Union on equal 
footing with the original states, thus impinging upon the inhérent sov- 
ereign power of the state. In other words, défendant daims that Cbn- 
gress cannot by contract deprive the state of any part of its sovereignty. 
The case of Coyle v. Oklahoma, 221 U. S. 559, 31 Sup. Ct. 688, 55 L. 
Ed. 853, is one of intense interest on this most important subject. In 
otir vievv of the case, however, we think it unnecessary to pass on thèse 
c|uestions, as the case, in our judgment, is ruled by the décision of the 
Suprême Court of the United States in Southern Railway Co. v. 
Greene, 216 U. S. 400, 30 Sup. Ct. 287, 54 L. Ed. 536, 17 Ann. Cas. 
1247. 

After the admission of the state the first Législature met on De- 
cember 2, 1907, and ended May 26, 1908. They passed no such law as 
is in controversy hère, and did not pass such law until the session of 
1910. Therefore the plaintiff was in the state of Oklahoma, proceeding 
according to its laws with référence to foreign corporations doing busi- 
ness therein, investing its money, making permanent improvements. 
acting under the jurisdiction of the state, and so continuing for approxi- 
mately three years, apparentl}^ without question. Under the admis- 
sions of the record, as we hâve before pointed out, between the time 
that the state was admitted and the time of the passage of this act, 
])laintiff had expended in permanent improvements, appurtenances to 
iheir property and otherwise, over $1,000,000. This situation, we be- 
lieve, is determinative of this partictilar case. 

Plaintiff claimed in the trial court that the act of January 20, 1910, 
is violative of the Fourteenth Amendment to the Constitution, and de- 
nied to plaintiff the equal protection of the law. The Fourteenth 
Amendment provides : 

"Xo stiite sliall miilco or piiforcc any law wliicli sluill ahridgc the privik'.i-",'s 
or immunitics of citi/cns of thfi T'nitcd States; nor shfiU any state doprivo 
iiny iK-rson of life, liI)oi-ty, or prorxîily, without due process of law; nor deiiy 
to any pers-oii withiii its jurifidiction the «pial protection of the laws." 

[1] How does the situation differ at ail from thàt presented in 
Southern Railway Co. v. Greene, 216 U. S. 400, 30 Sup. Ct. 287, 54 L. 
Ed. 536, 17 Ann. Cas. 1247? There the foreign corporation had corne 
into the state of Alabama. It had acquired property and carried on 
its business. It was a person, within the jurisdiction of that .state. It 
had acquired a large amount of raiîroad proi>erty — paid taxes on it and 
on its franchises. It had corne into the state in compliance with its 
laws and was within the jurisdiction of the state. That a corporation is 
a per.son within the purview of the Fourteenth Amendment is, of 
course, a closed question. Pembina Mining Co. v. Pennsylvania, 125 
U. S. 181, 8 Sup. Ct. 737, 31 L. Ed. 650; Southern Railway Co. v. 
Greene, 216 U. S. 400, 30 Sup. Ct. 287, 54 L. Ed. 536, 17 Ann. Cas. 
1247. A statute was passed by the state of Alabama. applying to for- 
eign corporations a différent rule of taxation than applies to domestic 
■corporations. It was held by the Suprême Court of the United States 
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thât to tax the foreign corporation for carrying on business under the 
circumstances shown, by a différent and more onerous rule than was 
used in taxing domestic corporations for the same privilège, is a dé- 
niai of the equal protection of the law, and does violence to the Four- 
teenth Amendment to the fédéral Constitution. 

In the case now under considération the situation between the time 
of the admission of the state of Oklahoma and the time of the passage 
of the act in question is substantially identical with the situation out of 
which the Greene Case arose. Regardless of how the plaintiff corpora- 
tion came into the state, whether it entered through the territorial door 
or otherwise, the fact remains that it was there at the time of the ad- 
mission of the state, and remained there without question for three 
yeârs. In other words, it was there at the time of the passage of the 
act in question, the same as the foreign corporation was in the state 
of Alabama, although it had come to be there in a différent way. It 
had acquired, as before pointed out, a large amount of permanent 
property, some before and some after statehood was acquired ; had its 
System of pipe lines between Oklahoma and other states, which pipe 
lines are very similar to railroads, in that they are of a permanent na- 
ture and are recognized as common carriers by act of Congress. It 
was subject to the jurisdiction of the state, was there in compliance 
with its laws, and for approximately three years before the passage and 
taking effect of the act in question had been carrying on its business 
within the state, and making its permanent investments therein, and 
paying ail taxes assessed against it by the state. 

[2] If , at the time of the adoption of the Constitution of Oklahoma, 
some réservation or restriction had been made as to foregin corpora- 
tions, such as plaintiff, operating in the Indian Territory, or if the 
Oklahoma Législature, at its first session after the state had been ad- 
mitted, being the first time that the policy of the state could hâve been 
esablished, had indicated its purpose to tax such foreign corporations 
as plaintiff differently from domestic corporations doing the same 
business, a more serious question might hâve arisen ; but with no ques- 
tion rai.sed in the three years, with the corporation transacting busi- 
ness in the state, conforming to the state laws and the state Constitu- 
tion, continuing to make its permanent investments by the expenditure 
of large sums of money, being a person within the meaning of the Four- 
teenth Amendment to the Constitution, and carrying on similar busi- 
ness to domestic corporations, it was entitled, upon the attempt of the 
state to apply to it a more onerous rule of taxation than the state ap- 
plied to domestic corporations engaged in similar business, to do ex- 
actly as was done by the Southern Railway Company in the state of 
Alabama, inv.oke the protection of the Fourteenth Amendment. 

The question is not involved hère of the right of a state to impose 
différent burdens on a foreign corporation coming into the state, or 
the right to exclude such foreign corporation entirely. Baltic Mining 
Co._v._ Massachusetts, 231 U. S. 68, 34 Sup. Ct. 15, 58 h. Ed. 127. 
Plaintiff corporation was not a foreign corporation coming into the 
state. It was there, it had certain vested rights, and it had been there 
for a long period of time, between the admission of the state and prior 
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to the passage of the act in question, doing business similar in kind to 
that transacted by domestic corporations. To subject this plaintifï, un- 
der the circumstances disclosed in the record, to a more onerous rule 
of taxation than domestic corporations for carrying on similar busi- 
ness, is a déniai of the equal protection of the laws and violative of the 
Fourteenth Amendment to the Constitution. 

A jury was waived in the trial court, and the case was tried by the 
court, resulting in judgment for plaintifif (défendant in error hère) 
for $8,789.49, with costs. 

The judgment of the trial court is affirmed. 



HOFFMANN-LA ROCHE CHEMICAL WORKS, Inc., V. MORGANSTERN 

& CO., Inc. 

fCircult Court of Appeals, Second Circuit. May 29, 1922.) 

Ko. 290. 

1. Courts <S='292— District Court'* Jurisdictian of »ults under trade-mark law» 

not dépendent on diversity of citizenship. 

Under Judicial Code, § 24(7), being Comp. St. § 991, the District Courfs 
Jiirisdictiim of sults under trnde-marli laws is not dépendent on dlverslty 
of citizenship. 

2. Trade-marks and trade-names and unfalr compétition ®=359(5)— Sale of produet 

made in other country under trade-mark of concern doing business in this 
country held an infringoment of the trade-mark. 

Where forelgn concern registered its trade-mark in the tJnited States 
Patent Office, and sold Its produet under such trade-mark in the United 
States, and tUereafter assigned its right to such trade-mark and the 
right to sell its produet under such name in the United States to the plain- 
tifï, and where the plalntiff thereafter manufactured such produet in the 
United States and sold it in this country under such trade-mark, the 
plalntiff was entitled to an Injunction restralning the défendant from sell- 
Ing in this country under such trade-mark a similar préparation manu- 
factured in the foreign country by a concern other than the plalntiff's as- 
signer; the sale of such produet by the défendant constituting an iu- 
fringement of plalntiff's trade-mark. 

3. Equity (S=>65(2)— Trade-mariis and trade-names and unfalr compétition ®=3 

83(1)— One who Is dcceiving public not entitled to Injunction. 

A concern engaged in deceiving the public will not be granted an in- 
junction restrainlng another concern from impairing its trade-mark, not 
being entitled to relief, because its hands are not clean. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by the Hoffmann-La Roche Chemical Works, Inc., against 
Morganstern & Co., Inc. Judgment for défendant, and plaintift' ap- 
peals. Reversed. 

Hans V. Briesen and Fred A. Klein, both of New York City, for ap- 
pellant. 

Diuin, Goodlett, Massie & Scott, of New York City (Clifford E. 
Dunn, C. A. L. Massie and John M. Cole, ail of New York City, of 
counsel), for appel lee. 

C=>^or other cases see same toplc £ KEY-NUMBER In ail Key-Numbered Digests A IndezM 
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Before ROGERS, MANTON, and MAYER, Circuit Judges. 

ROGERS, Circuit Judge. This case arises under tlie trade-mark 
laws of the United States, and is brought for an infringenient of the 
plaintiff's rights in its trade-mark. The court below denied the plain- 
tiff's motion for a preliminary injunction. 

[1] Both parties to this litigation are citizens of the state of New 
York, but jurisdiction of the subject-matter of this suit is not dé- 
pendent on diversity of citizenship. Under Judicial Code, § 24 (7), be- 
ing Comp. St. § 991, the District Courts hâve jurisdiction of ajl suits 
under the trade-mark laws. 

In June, 1904, the firm of F. Hoiïmann-La Roche & Co., of Basic, 
Switzerland, adopted as a trade-mark for a certain préparation for 
treating diséases of the heart the term "Digalen," and in the same 
month it commenced the sale of such préparation in the markets of the 
United States, and marked ail containers wherein the said préparation 
was contained with the trade-mark "Digalen." It sold its product under 
this name also throughout England, France, and the German Empire. 
This product of the Swiss fîrm attained a very wide sale and was rec- 
ognized as superior to other similar préparations on the market. On 
October 25, 1904, it registered its said trade-mark in the United States 
Patent Office, and a trade-mark certificate No. 43593 was issued to it 
on the said daté. 

On May 25, 1910, the aforesaid firm by an instrument in writing 
sold and assigned to the Hoffmann-La Roche Chemical Works, a corpo- 
ration organized under the laws of the state of New York and the 
plaintiff herein, its entire right, title, and interest in and to the said 
trade-mai-k "Digalen" and to the said trade-mark registration therefor 
and the goôd, will appertaining thereto, which instrument was recorded 
in the United States Patent Oiïice on May 26, 1910. Thereafter the 
plaintiff carried on the business in the United States, which previously 
had been cafried on by the firm of F. Hoffmann-La Roche & Co., and 
contiriuêd to sell the aforesaid préparation in the same manner as it had 
been previously carried on by the firm.of F. Hoffmann-La Roche. 

The product which is alleged to infringe, and which is sold by the 
défendant under the name "Digalen," is not manufactured or com- 
pounded by it but is a f oreign product. It is not, however, made by the 
plaintiff's assignor, the Swiss firm of F. Hoffmann-La Roche & Co. 
But it is made in Germany by the Chemische Werke Grenzach Ak- 
tiengesellschaft. The German concern was founded in 1916, during 
the war, as a German company, by a German syndicate controlled by 
the Disconto-Gesellschaft. Its own publications show that it is an 
independent enterprise and a competitor of the Swiss firra of F. Hoff- 
mann-La Roche & Co. 

The fact that the Swiss iirm of F. Hoffmann-La Roche & Co. owned 
and operated a plant at Grenzach, Germany, and there manufactured 
Digalen, and in 1916 sold its plant to the German corporation, transfer- 
ring to it its entire German business, including physical assets, patents, 
trade-marks, and good will "in so far as the empire of Germany was 
concemed," and that the infringing product was thereafter manu- 
factured by this new German corporation, does not appear to us to be 
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of controlling significance in the présent case. The fact remains that 
the product which the défendant bought and imported into the United 
States was not manufactured by the Swiss firm, and does not, upon the 
label attached, purport to be the genuine product of that firm ; neither 
is there anything upon it which informs the public that its manu- 
facturer is even the successor of that firm. Whatever the rights of the 
German manufacturer in Germany may be as between it and the Swiss 
firm, whatever the rights resulting f rom the contract may be as be- 
tween the parties to it in Germany, one who purchases from the Ger- 
man manufacturer is not thereby enabled to bring into the markets of 
the United States a product which the label shows is manufactured by 
the German manufacturer and haye it accorded exactly the same récog- 
nition which we might feel compelled to accord it if it had been manu- 
factured by the Swiss firm originally entitled to the use of the trade- 
rnark affixed thereto. 

The infringing product was bought by the défendant in the open 
hiarket in Germany, from a jobber, and was imported by the défend- 
ant' into this country and sold in the same condition and with the same 
label as when put up and sold by the Germanmanufacturer. The label 
on the German product has conspicuously printed upon it the trade- 
mark name, "Digalen." At the bottom of the label appear in much 
smaller type the words "Chemische Werke Grenzach A. G. Grenzach 
(Baden)." While the plaintiff's bottle has similarly placed upon it the 
trade-mark, "Digalen," and at the bottom the words "The Hoffmann- 
La Roche Chemical Works, New York." 

The plaintift's bottle has on the label the words "Alcohol 7^2%— 
ICc (16 min.) contains 0.3 mgr. Digitoxinum soluble Cloetta." The 
defendant's bottle has on the label "Digitoxinum soluble Cloetta." 

The plaintiff's bottle_has on it the following: 

"DOSAGE: Doso por <is. 8 to 32 minims three times a day. If injected in- 
Iravenously powei-ful rosults may be obbiined with a dose of 15 mms. in from 
2 to 5 minutes. Only in exceittional ca.ses ^vill it ho. necessary to repeat this 
dose after one or two liours." 

The defendant's bottle contains no référence to dosage. 

Digalen, it appears, is a médicinal préparation which is prescribed by 
physicians for the treatnient of heart disease, and it is used so general- 
ly that in one of the affidavits submitted to the court below it is said 
that "it is used in practically every hospital in this country and in the 
government services." It is used as an heroic measure in extrême cases 
of heart f allure, and in such cases is generally injected intravenously. 
A remedy so used must be pure, stérile, and prepared with the greatest 
care and précaution. It is a poison, and should be administered accord- 
ing to standard dosage, which dosage the plaintiff has always printed on 
its containers or bottles. The physician régulâtes the amount of Dig- 
alen that is to be administered to the patient according to his knowledge 
of the patient's condition, but the minimum and maximum dosage rec- 
ommended by the plaintiff on its labels are relied upon by physicians 
in giving the prescription. ■ 

Digalen in the United States means one thing— the plaintiff's product. 
A product made in Germany, which is brought into this country and 
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sold under the trade-mark of the plaintiff, which deceives the public, 
and is sold hère because of the established réputation of the plaintiff's 
product, is an inf ringement of the plaintiff's trade-mark. 

The court below was presented with the affidavit of a chemist who 
for the past 25 years had been employed in that capacity by one of the 
largest wholesale drug houses in the United States, and who had grad- 
uated at one of the EngHsh collèges and was a member of the Pharma- 
ceutical Society of Great Britain, as well as of the American Pharma- 
ceutical Association and of various other chemical and pharmaceutical 
socîeties. His statement was : 

"Our concern has been handling Dlgalen for more than 10 years supplylng 
ît to druggists on their orders. The term 'Digalen' has been, as long as I am 
familiar with the préparation, lînown and recognized as the trade-mark of the 
Hoffmann-La Roche Chemical Works and ail orders for Digalen are fiUed with 
the préparation put up by the Hofïman-La Roche Chemical Works. * * * 
Digalen has an exceedingly good réputation as a carefuUy and skillfully pre- 
pared préparation, and the trade and druggists and physicians generally know 
that the skill and réputation of the Hoffmann-La Roche Chennical Works stand 
l)ehlnd it. In filling orders for Digalen we only know and recognize the Hoff- 
mann-La Roche Chemical Works as the manufacturer of the préparation, 
und we rely upon their réputation for its purity and cffectiveness." 

He was shown the defendant's package, which is alleged to infringe, 
and his statement as to it was : 

"The appearance of pnekages like said 'Bxhibit E' on the market would lead 
the trade, physicians and druggists, in my opinion, to believe that the prépara- 
tion contained in the vial was the output of the Hoffmann-!^ iRtoche Chemical 
Works inasmuch as Digalen is recognized as the trade-mark of the Hoffmann- 
J.a Roche Chemical Works." 

And in an affidavit by one who is a Doctor of Science of the Univers- 
ity of Edinburgh in the Department of Chemistry' and who has devoted 
his life to analytical and manufacturing chemistry with particular réf- 
érence to pharmaceutical products, it is said that — 

"Digalen in the United States has but one meaning, to wlt, a product mar- 
keted by this plaintiff, and this has been the situation ever since 1910." 

The year referred to is, as we hâve seen, the year of the assignment 
•of the trade-mark by F. Hofïmann-La Roche & Co., of Switzerland, 
to the plaintiff, which trade-mark had been registered in the United 
States Patent Office in 1904, when a trade-mark certificate was dtily 
îssued. 

[2] It is quite clear that the défendant could not compound his prép- 
aration in the United States and put upon it his label "Digalen" without 
infringjng the plaintiff's rights ; and if défendant compounded his prép- 
aration iîi Germany, and placed the same trade-mark on his product, it 
)s equally clear that he would infringe, if he undertook to sell it in 
this country, or in any market elsewhere in which the plaintiff's prod- 
uct had previously become known and identified by the use of the mark. 
Hanover Milling Co. v. Metcalf, 240 U. S> 403, 416, 36 Sup. Ct. 357, 
60 L. Ëd. 713. Is it less of an infringement because the défendant 
bought the product in Germany of a German manufacturer, who com- 
anenced to manufacture it in that country in 1916, and placed the same 
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mark upon it, and then brought it to this country, where he put it upoa 
the market in compétition with the plaintiff's product? 

The court below, in denying the motion for the injunction, which the 
plaintiff herein seeks, and in vacating the restraining order which had 
been granted, stated that he was controlled by the décision of this court 
in Bourjois v. Katzel, 275 Fed. 539. In that case this court decided 
that the importation and sale in the United States of an article made -in 
a foreign country, bearing the trade-mark under which it is known and 
sold in the country where made, and also in this country, is not an in- 
fringement of the American trade-mark on the same imported article, 
though that is owned by a competitor. The plaintiff in that case was a 
New York corporation, and had bought the entire business then being 
carried on in the United States by A. Bourjois & Cie., E. Wertheimer 
& Cie., Successeurs of France, and any and ail trade-marks and trade- 
mark rights relating thereto in the United States, and also the sole and 
exclusive right to manufacture and sell in the United States any and ail 
toilet préparations then or therëtofore made by the French concem. 
The défendant thereafter bought abroad genuine boxes or packages 
of face powder put up by the French firm, brought it to this country, 
and resold it hère in the foreign producer's package, which bore a 
trade-mark substantially identical with the United States trade-mark. 
In that case this court, overruling the court below, held that this did 
not involve infringement of the American trade-mark. The court said : 

"The analogy between patents and trade-marks is not complète. A patent 
gives the patentée a monopoly to make, sell and use, and grant to others the 
right to make, sell, and use the subject patented in the United States for the 
term of the patent. Hence articles lawfully made, nscd, and sold in foreign 
coimtries cannot be sold in this country if they infringe the patent Trade- 
marks, on the other hand, are intended to show without any time limit tho 
origin of the goods they mark, so that the owner and the public may be protect- 
ed against the sale of one man's goods as the goods of anotber man. If the 
goods sold are the genuine goods covered hy the trade-mark, the rights of the 
owner of the trade-mark are not infringed." 

The doctrine thus announced established the law for this circuit and 
is binding upon us in a like case, unless we overrule it. That case is 
now before the Suprême Court upon a writ of certiorari. There is 
no good reason, therefore, why this court should undertake to review 
the doctrine which this court announced in that case. Moreover, a 
deliberate décision of this court is not ordinarily to be reconsidered 
because of changes in the membership of the court. We fully agrée 
with the statement of Judge Cooley in McCutcheon v. Common Coun- 
cil of Homer, 43 Mich. 483, 5 N. W. 668, 38 Am. Rep. 212, that it 
would be mischievous in a high decree to permit the reopening of con- 
troversies every time a new judge takes his place in the court, there- 
by encouraging spéculation as to the effect of such changes upon prin- 
ciples previously announced. 

We are, however, not inclined to extend the doctrine of Bourjois v. 
Katzel, so as to make it applicable to the facts now before the court. 
We think that the présent case is distinguishable from Bourjois v. Kat- 
zel, supra. In that case the powder which the plaintiff sold in the 
United States was bought from the manufacturer in France, and was 
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sold in this country as the product of the French manufacturer. The 
goods of the plaintiff in that case emanated from the same source, were 
inanufactured by the same concern, and were announced by the Ameri- 
can trade-mark proprietor as being the actual product manufactured 
by the European house and sold by the European manufacturer in Eiiro- 
pean m.arkets under the same trade-mark. 

In the case now before the court the plaintiff's product is compound- 
ed, not in France, but in the United States, and it is sold under a label 
which 'does not indicate or suggest in any way that the product is of 
foreign manufacture, or of any other manufacture than that of the 
plaintifï, and the product has acquired a réputation on the American 
market as the product of the plaintiflf. In Bourjois v. Katzel the goods 
which the plaintitï sold had not acquired any réputation on the Ameri- 
can màrket as the product of the plaintiff. Its sole réputation was that 
of the foreign manufacturer, from which manufacturer both the plain- 
tiff's goods and the défendantes goods alike emanated. The two cases 
are very différent in their facts, and Bourjois v. Katzel is without ap- 
plication to the présent case. Digalen is an American product. It 
has a réputation of its own in the markets of the United States. 

[3] The défendant seeks to prevent the issuance of an injunction by 
asserting that the plaintiff^ is not entitled to relief because its hands are 
unclean. If the plaintiff's hands are unclean, and it is engaged in de- 
ceiving the piïbHc, it woiild not be entitled to invoke the aid of a court 
of equity in ils favor. But the défense of unclean hands is not made 
out. 

We know of no reason why the trade-mark which the plaintiff regis- 
tered under the acts of Congress should not be givén the full protectiwi 
for which the plaintiff asks. 

The order is reverscd.. 
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VETTE et a!, v. GtLES et a\. 

(Circuit Court of Appcals, Seventh Circuit .Tnnilary 12, 1922, Rehearlng Do- 

nied April 4. 1022.) 

• No. 2S55. 

1. Partnership <S=r>363— That trust agreement betvveen spécial partners was fraud 

and device to évade' objections held not to make them gênerai partners. 

That tlie rortuetion of the number of spécial partners in a liniited part- 
nership from flve to two, who received coiitributionà from tlie others under 
■ a trust agreement, was a fraurl and a device conceived for the purpose of 
avoiding objections of a stock exchange to limited partnerships havlng 
more tlinn two spécial partners, or to any specialpartners being engaged 
In other business, did not render the persons mailing contributions under 
, > the trust agreement gênerai partners, where no détriment was oecasloned 
creditors. 

2. Partnership <gs=352— Attempt to create limited partnership for prohibited busi- 

ness by complying with repealed law he|d InelTectual. 

Under the Uniform Limited Partnership Act of Illinois, effective July 
1,. 3017, no limited partnership was organized byoompl lance on July 2, 
lél7, yvith the old partnership laws, where the new law waif5 not complled 

^iCsFor oUier caees eee same topic & KEY-NUMBER lu ail Key-Numbered DlÉesU & Indexas 
•Certlorari granted 258 U. S. — , 43 Sup. Ct. 14, S7 L. Ed. — . 
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with either as to form of the certiflcate or place of flling, and tlie busi- 
ness to be carried on was one prohibited to limited p^rtnerships by the 
new law. 

3. Partnership ©=3362— Provision of uniform law relieving persons orroneou&ly 

believing themselves to be spécial partners applicable^ tbough limited partner- 
ship created for prohibited business. 

Ûiiiform Limited Partnership Act of Illinois, § 11, providing that a per- 
son contiibutlnK to the capital of a business, erroneously believing that be 
bas become a limited partner, is not a gênerai partner, if on ascertalning 
bis mistake he promptly renounces his interest in the profits, applies, 
thou^h the partnership was creatod to carry on a brokerage business, 
whlch under such act limited partnerships cannot carry on. 

4. Partnership <S=;3362— Provision of uniform law relieving perdons erroneously 

believing themselves spécial partners applicable, though renunciation not 
made until bankruptcy. 

Uniform I^imited Tartnership Act of Illinois, § 11, providing that one 
contributing to the capital of a business, erroneously believing himself a 
limited partner, is not a gênerai partner, if on ascertaining the mistake, 
he renounces his interest in tbe profits, applied, though such renuncia- 
tion was not made until the partnership's bankruptcy, where the erroneous 
belief had continued until within a reasonable time before the renuncia- 
tion. 

5. Partnership €=936.2— Provision of uniform law relieving persons erroneously 

believing themselves spécial partners held to protect others making contribu- 
tions under trust agreement, though they did not so believe. 

Where persons erroneously believing themselves spécial partners in a 
limited partnership inade contributions to the capital received by them 
from others under trust agreement, and on learning that the partnership 
was not a valid limited partnership restorcd everything received by way 
of interest or profits on ail of the contributions, the other parties to the 
trust agreement were protected from liability as gênerai partners by 
Uniform' Limited Partnership Act of Illinois, | 11, though they did not 
erroneously believe themselves to be limited partners, but denied that they 
were partners at ail. 

6. Partnership <g=352— Persons making contributions to capital held not gênerai 

partners as to third psrsons, when not so intended, whether protected by 
Limited Partnership Act or not. 

Under Uniform Partnership Act of Illinois, §§ 4, 6, 7, 9, persons making 
contributions to the capital of a partnership, and who under the partner- 
ship agreement had no participation in the eonduct of business, could not 
bind the firm, and were not liable for losses, were not gênerai partners 
with the other memb<>rs of the firm as between themselves, and hence 
were not such as to thii'd person, whether or not protected from liability 
as such by Uniform T^imited Partnership Act, § 11. 

7. Partnership <S=::>352— Provision of uniform law that persans not partners as 

between themselves not partners as to others applies to ail partnerships. 

Uniform Partnership Act of Illinois, § 7 (1), providing that, except as 
otherwise provided, pei'sons not partners as to each other are not partners 
as to tliird persons, applies to partnerships for the carrying on of a busi- 
ness prohibited to limited partnerships, and regardless of whether the 
parties were acting under the belief that they had created a limited part- 
nership or not. 

8. Statutes <S==>226— Uniform statutes should be recognized, to exclusion of In- 

consistent doctrines previously obtaining. 

Statutes designed to be uniformly adopted by the différent states, such 
as the Uniform Partnership Act and the Uniform Limited Partnership 
Act of Illinois, should hâve récognition to the exclusion of any inconsist- 
ent doctrine previously obtaining in any of the states enacting them. 

Evans, Circuit Judge, dls.senting. 

(®=5For other cases see Bame topic & KEY-NUMBER In 'ail Key-Numberefl Digests & Indexes 
281 F.— 59 
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Pétition to Reviéw and Revise Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

Bankruptcy prfaceeding against Marcuse & Ce, alleged bankrupts, 
on pétition of C. B. Giles and others. An order found that Henry 
Vette and others were gênerai partners of the firm, and they pétition 
to review and revise the same. Order revised. 

Petitloners seek review and revision of an order of the District Court of 
July 1, 1920, flnding in effect that petitloners and Hecht, Finn, Marcuse and 
Morris were gênerai partners of the flrm of Marcuse & Co., against which 
original and supplemental pétitions in bankruptcy had theretofore been flled, 
alleglng ail to be gênerai partners, and referring the pétition to a référée to 
ascertain the solvency of ail of them as "eomposing the firm of Marcuse & 
Co." After fillng of the pétition to review and revise, Hecht and Finn, though 
not petitloners, jolned In the pétition and asked review and revision of the 
order. They will, with the others, be considered and referred to as petitlon- 
ers ; Hecht, since deceased, appearing by bis exécuter. 

The record discloses that under date of April 2, 1917, ail the alleged part- 
ners, except the Studebakers (one Hoffmari slgnlng in hls own name, but in 
fact as representing the Studebaker Interest), executed an agreement which 
provided forcarrying on at Chicago a brokerage business of buylngand selllng 
on commission stocks, bonds, grains, etc., for a period of five years from such 
date, under firm name of Marcuse & Co. ; that such firm be a limlted partner- 
shlp under the statute of Illinois, Marcuse and Morri.<! the gênerai partners, 
and the others spécial partners, the contributions of the latter to be, Hecht 
.H25,0(M), Hoffman $50,000, Vette .$30,000, Zuncker ,$25,000, Finn Ç31,500, and 
iBiegenstelner $28,500, total ,$190,000 ; that the business be conducted and man- 
aged by Marcuse and Morris, they to receive named salaries, and that on the 
contributions of Marcuse, Morris, and of the spécial partners should be paid 
interest at 6 per cent, par annum ; that thereafter 25 per cent, of the net prof- 
its be pald to Marcuse, to be applied by him on certain eertiflcates which he 
would issue, representing debts due from Von Frantzius & Co. (then in bank- 
ruptcy), ail of such limlted partners, except Vette and Zuncker, being large 
creditors of the Von Frantzius concem, ^nd that after such eertiflcates are 
paid, the said 25 per cent, should be pald to ail the parties to the agreement, 
except Morris ; that 10 per cent, of the net profits of the business was payable 
to Morris, and the balance of profits was to be dlvided periodically between 
the parties in proportion to their contributions to the whole capital ; that tlie 
.sî>eclal partners be Ilnrited in their liabillty to the amounts respeetively con- 
tributed to the capital, and that they should hâve no liabillty for debts of the 
partnershlp beyond such contributions; that Marcuse and Morris should be in 
charge of and carry on the buislness, and that the spécial partners shall hâve 
right to examine the books and hâve them audlted, and In certain contingen- 
cles to hâve the businessi liquidated. After exécution of the agreements they 
were lef t with one of the lawyers, pending carrying out of certain conditions, 
mainly the dismlssal of the Von Frantzius bankruptcy proceedings, with which 
concern Marcuse had been in some way connected. 

One of the contributions of Marcuse toward the firm's capital was a seat on 
the New York Stock Exehange estima ted to be then worth $68,000. When in 
New York, shofîly after thé agreement was slgned, Marcuse learned that un- 
der the practlce of the New York Stock Exchange finns dolng business there 
were not permitted to hâve more than two spécial partners who must not be 
engaged in any other business. Marcuse at once notlfied bis attorney at Chi- 
cago and after further negotiation between the parties concemed or their 
représentatives, ariother agreement was slgned June 30, 1917 (but dated Aprll 
2, 1917), whereln the gênerai partners were stated to be Marcuse and Morris, 
and the spécial partners Hecht and Finn. The stated objecte of the partner- 
shlp, the name, and the détails respeeting rights, duties and immunities of the 
parties and the character and amount of capital contributions were in ail 
essential featiires the same as under the first contract except that Hecht and 
Finn, the spécial partners, eaeh agreed to contribute $95,000, and the term was 
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five years from July 1, 1917. At the same time there was executed by Hecht 
and Finn an instrument under date of .fune 30, 1017, known as the "Hecht- 
Finn Trust," in which Hecht and Knn were named as trustées, wherein, after 
reciting the last-named partnership agreement as being attached as an exhiblt, 
and that Hecht and Finn held in trust ail Interest in the assets and income coib- 
ing to them under said partnership agreement, it Is provided that the trustées 
shall direct that any distribution to be made to them by the partnership under 
the terms of the partnership agreement be paid over by the partnership to the 
Chicago Title & Trust Company on account of the "Hecht-Finn Trust," to be 
by the Chicago Title & Trust Company distributed among the holders of trust 
certiflcates under the Hecht-Finn Tnist. It was provided that thèse trust 
certificates should be issued by the Chicago Title & Trust Company to évi- 
dence 380 ahares, each of ?500, and that the interest represented should be 
subject to the terms and conditions of the Hecht-Finn Trust ; that the certifl- 
cates were transférable only upcn the booUs of the Chicago Title & Trust Com- 
pany, and that the original certificate holders and holdings should be, Hecht 
r)0, Finn 6.3, Hoffman 100, Regensteiner 57, Vette 60, and Zuncker 50, a total 
of 380, or $190,000. It was agreed that the profits eamed by the partnership 
should be drawn out at least twice a year, and the Hecht-Finn share be paid 
by the partnership to the Chicago Title & Trust Company, and by it ratably 
distributed among the registered holders of thé certificates. It was provided 
that In certain contingencies the certificate holders might name an auditor to 
audit the accounts of the flrm, and that, in the case of the death of Hecht and 
Finn, certificate holders might ehoose another to be the spécial partner in the 
concern. 

The trust instrument was by Indorsement thereon assented to by the Chica- 
go Title & Trust Company and by Marcuse and Morris, who agreed to do ail 
the things thereln provided to be done by the partnership. On June 30 the par- 
ties met and delivered their respective checks for the amount of their several 
contributions Crepresenting in each case the amount of tlie Hecht-Finn Trust 
certificate holding) ; the checks of the certificate holders being made to Hecht 
and Finn who indorsed them to the firm. The check of the Studebaker inter- 
est was one of the Studebaker Bros. Trust to HofCman, who indorsed it to 
Hecht and Finn as trustées ; they in turn indorslng it to Marcuse & Co. Some 
days later the trust certificates, dated June 30, were issued in the amounts 
and to the persons as stated ; the Studebaker certificate being issued to Hoff- 
man, who at once indorsed it over to Mr. Oardner, secretai-y of the Chicago 
Title & Trust Company, for the Studebaker Bros. Trust. A certificate of limlt- 
ed partnership, drawn in accordance with the then limited partnership law of 
Illinois, was duly executed. It was dated April 2, signed by Marcuse, Morris, 
Hecht, and Finn, recited contribution of $05,000 each by Hecht and Finn, and 
that the partnership was to commence July 1, 1917, and terminate June 30, 
1822. Acknowledgment and oath were dated June 30. The first partnership 
contracta were never delivered, and it was tostifled that some time in July 
they were canceled by tearing off the signatures thereon. 

June 30, 1917, was Saturday, and, the banks and county offices closing at 
noon, the transaction could not be completed that day. The foUowing Mon- 
day, July 2, the certificate of limited partnership was flled In the office of the 
county clerk of Cook county, and the checks were ail deposited to the crédit 
of the flrm, excepting that of Hecht. As to this Hecht had retjuested Marcuse 
to withhold temporarily deposit of it, and it was not deposited until about 
the end of July. It appears that Hecht's bank account was during ail that 
month prlor to the deposit of bis check, much smaller than the amount of 
this check. His banker testified that, had the check been deposited at any 
time, itwouUl bave been paid, regardless of his balance. The supposed limited 
partnership of Marcuse & Co. began to transact business July 2, 1017 (although 
for some time theretofore Marcuse and Morris had been carrying on the 
brokerage business under the same name at the same location), and continued 
iu business until the flling of the pétition in bankruptey in March, 1920. 

The "Studebaker Bros. Trust" was made in 1916 between petitloners George 
M. and Clément Studebaker, "grantors," the Chicago Title & Trust Company, 
"trustée," and Scott Brown, "manager." It recites that the grantors had deliv- 
ered to the trustée certain moneys and properties of value as stated in the 
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l9<dieaule«,'and conteraplated tlie dellvery of other money and property owned 
by the grantors, and tliat the grnntors are désirons of creatlng such money 
and. property Jnto a trust fond to be employed and operated for the use of the 
grantors ; that tlie corpus of the trust fund shall be ultimately divided between 
the grantors in proportion totheir^ contributions thereto. It sells, assigns, and 
transfers to the trustée ail such moneys and propertles, to be held by the trus- 
tée under the enumerated terms of the trust.. Brown was to be manager, in 
charge Of the office, and to keep books of account, and with the grantors con- 
stituted the flrst board, of directors. Tbe directors had power to direct the 
policy.of the trust, and the investment of tbe trust funds, and Brown was sub- 
ject to removal as director by the other two. Ile was to recelve a salary, and 
had a contingent interest in;the profits of the trust. The grantors were to be 
bénéficiai ly Interested tn the trust fund and its income and profits in propor- 
tion totheir contribution. 

On July 1, 1917, there became effective In Illinois the Uniform General and 
Spécial Partnership statutes (Hurd's Rcv. St. III. 1021, c, 106a, §§ 1-75). The 
latter made radical changes in the law of Illinois regarding limited partner- 
Bhips, in the naattér of tbeir formntiim and manner of manifesting same, and 
provîded, inter alla, that thenceforth theie shall be no spécial or limited part- 
nerships forined in the stsite of Illinois for carrying on brolierage business. 
It repealed the prier statute on limited partnershifis. Shortly after It appear- 
ed in the h<)nkruptcy proceedings that it was contended on behalf of creditors 
of the iflrm.that no limited partnership was in fact effected, and that ail the 
pptitioners herein became under the law gênerai partners with Marcuse and 
Morris, Hecht and FInn unconditlonally tendered and paid into court $46,000 
for the alleged .bankrupt esta te by way of interest and profit paid out by the 
flrm to tlie investors oftheentire $190,000 since the organization of the flrm, 
Including interest thereon from time of payment; such paympnt being made 
on the theory thnt tbereby they were relievod from gênerai partnership liability 
by virtije of section 11 of the Uniform Limited l'artnei-ship Act (chapter 106a, 
§ 55). The uncontradicted e,Yi<lence is that the amount thus paid was sutB- 
cient to cover thèse items. Tlje payment, althongh of an amount equal to 
what was thus received by ail the certificate holders, was made by Hecht and 
Finn wlthout the consent or approval of the others, and withput contribution 
ontheir part thereto. 

Apart from the documentary évidence, there was oral évidence tending to 
show that the flrst limited partnership, contract was completely abandoned, 
and that thereafter the Studeliakers îind Vette and ZinicUer al)solutely declined 
to enter iutp any limited partnership whatever, and that the final contract, 
including ho Hecht-Finn Trust, was in good faith wliat it purported to be, and 
to no estent a device for carrying out the plan of the flrst contract, and cir- 
cumvent the rule of tbe New York Stock Exchange respecting limited partners. 
Other oral évidence tcnded to estalilish such intendcd circumvention as the 
real purpose of the later papers, and that the true intent of ail the i^arties 
was to carry out the terms of the Umited partner,ship contract as it was flrst 
proposed. 

Before ALSCHULER, EVÂNS, and PAGE, Circuit Judges. 

Harry P. Weber, George W. Miller, George T. Buckingham, Donald 
Defrees, and Stephen E. Hurley, ail of Chicago, 111.; for petitioners. 
.' Henry H. Kennedy, Julius Moses, Hamilton Moses, S. Sidney Stein, 
Walter Bachrach, Lewis F. Jacobson, Jacob Ringer, and Michael 
Gesas, ail of Chicago, 111., for respondents. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
The primary issue is whether, under above-stated facts, petitioners 
are liable as gênerai partners with Marcuse and Morris. Then there 
is the question whether, în case Hecht and Finn are so liable, the lia- 
bility can be extended also to the other petitioners, who do not by the 
finally executed contract purport to hâve entered into any partner- 
ship arrangement of any sort, and the further question whether the 
Studebakers can in any event be held gênerai partners, in view of the 



:IN RE MARGUSE & CO. '■>>•'•> 

(281 F.) 

fact that thc Studebakér contribution was ma<Je by and for "Stude- 
baker Bros. Trust." The various contentions will be stated as they 
are below considered. 

[1] For respondents it is strongly urged that the réduction of the 
first agreed number of spécial partners froni 5 to 2, and the "Hecht- 
Finn Trust," with certificates to manifest the interest of each contribu- 
tor, was a fraud and a device conceived for the purpose of avoiding 
the objection of the New York Stock Exchange to limited partner- 
ships having more than 2 spécial partners, and to any spécial partners 
being engaged in other business. There was évidence from which the 
District Court could havé reached this conclusion, and doubtless it 
did so conclude, and such conclusion of fact, reached upon contra- 
dictory évidence, we may not disturb in this proceeding to review and 
revise as to the law. But would such finding warrant the conclusion 
that the ostensible limited partners and the certificate holders ail be- 
came gênerai partners with Marcuse and Morris? Applying to the 
transaction the epithet of fraud does not change its true nature or its 
uicidents. If it had been intended that ail should be gênerai partners, 
and the device was for the purpose of concealment, and protection 
of some from gênerai liability, the court would look through the form 
to : the actual intent and purpose of the parties. But the record af- 
fords not even suggestion of such intent. If the contribution of $190,- 
000 was in good faith made to the capital of the partnership, it is not 
readily understandable what material différence it would make wheth- 
er it was in fact contributed by 2 or by 20. 

It doe.s not appear that by such device to avoid the Stock Exchange 
ruling, the creditors of the partnership were in any degree defraud- 
ed or periled. If the New York Stock Exchange is a creditor, and 
bas been to its détriment misled through the alleged fraudulent de- 
vice, its rights and remédies again.st those who participated therein 
remain unafïected by the bankruptcy. But in the entire absence of 
any showing of détriment occasioned thereby to the creditors gener- 
a1ly, or in fact to any of them, the utmost that could be visited upon 
the participants of this déception would be to hold that they occupy 
toward this partnership and its creditors the same relation as do Hecht 
and Finn, viz. that of such who from July 1, 1917, erroneously be- 
lieved and asstimed that they then entered upon a limited partnership. 
Assuming, diereiore, that the transactions of June 30 and July 2 were 
colorable, in that, while a limited partnership was intended as to ail 
the petitioners, it was carfied out in form to deceive the New York 
Stock Exchange as to the number of its spécial partners, this décep- 
tion would not of itself serve to fasten on the deceivers the liability 
of gênerai partners. Respondents urged that in this statement of the 
contributors as set forth in the filed certificate there was such falsity 
as under the old IlHnois act would resuit in ail becoming gênerai part- 
ners, notwithstanding the stated total was in fact contributed. Un- 
der the rigors of the old law this might hâve been so, but the conten- 
tion of unlimited liability rests mainly on the nonapplicability of the 
old statute, through failure to complète the organization and begin 
business thereunder, and file the limited partnership certificate until 
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after the repeal of the act requiring it, and the résultant nonapplica- 
bility of the old statute. 

It is apparent that none of the parties to the contract or the certifi- 
cate holders under the Hecht-Finn Trust contemplated or supposed 
that gênerai partnership liability was assumed by any of them except 
Marcuse and Morris, and it was the évident understanding and belief 
of ail that the others, whether called spécial partners or certificate 
holders, would hâve no liability beyond their investment, and no par- 
ticipation in the conduct and control of the business, which was by 
the agreement committed whoUy to Marcuse and Morris. Had the 
limited partnership been fully perfected while the act of 1874 (Rev. 
St. 1874, G. 84) was yet in force, thèse investors would probably hâve 
incurred no liability beyond their investment. At any rate, this was 
their intention, regardless of whether under the circumstances under 
that law this would hâve been the resuit. 

If under the old law the certificate or affidavit filed was materially 
false, the statutory resuit was to make ail liable as gênerai partners. 
Many other states had or hâve similar statutory provisions, and the 
courts hâve quite generally construed such provisions strictly against 
the limited partners. To such extent was this tendency recognized in 
the mercantile world that it was considered hazardous for one to in- 
vest money in a partnership enterprise upon the faith of compliance 
with limited partnership statutes, which were quite commonly regard- 
ed as a trap to catch the unwary rather than a proper means to a 
désirable end. To relieve from such undue hazard, and make more 
safe to investors not participating in the business, the employment of 
their capital in partnership enterprises, as well as to bring about uni- 
formity in such matters, the "Uniform Limited Partnership Act" 
was drafted and submitted to the Législatures of the différent states. 
Several of the states hâve adopted it. It passed the Illinois Législa- 
ture as drafted, in June, 1917, and became a law without the Gov- 
emor's signature June 28, effective three days afterwards, July 1, 
repealing the act of 1874. 

It indicates a policy with respect to this subject quite the reverse 
of that of its predecessor. While section 8 of the old act provided 
that the limited partnership shall not be deemed formed until the cer- 
tificate as specified has been filed, and that any false statement in the 
certificate required to be signed Jay ail the parties, or in the affidavit 
required to be signed by one of them, shall resuit in ail the persons 
being gênerai partners, the provisions of the Uniform Limited Part- 
nership Act as to such matters are significantly otherwise. Section 
2 (chapter 106a, § 46) provides that the limited partnership is formed 
when there has been substantial compliance in good faith with the 
requirements of the law, and as to false statements section 6 (chapter 
106a, § 50) provides, not that thereby gênerai partnership results as 
to ail, but only as to those who executed the certificate knowing it to 
be false, and in favor of those only who suffer loss through reliance 
thereon. Provision is made for admitting other limited partners, and 
for the assignmerit of limited partnership interests, and for the limit- 
ed partner to loan money to and transact business with the partner- 
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ship as an outsider might do, and for one to be at the same time a 
limited and a gênerai partner. Section 24 (chapter 106a, § 68) pro- 
vides for amendaient of the certificate when there is a false or er- 
roneous statement therein, or when the members désire to make in it 
any change that shall accurately represent the agreement between 
them. To insure construction as of remédiai législation, section 28 
(chapter 106a, § 72) provides that the rule of strict construction of 
statutes in dérogation of the common law shall not apply to the act. 
Section 11 (chapter 106a, § 55) provides that — 

"A person who has eontrlbuted to the capital of a business conducted by a 
person or partnershlp erroneously believing that he has become a limited 
partner in a limited partnershlp, is not, by reason of his exercise of the riglits 
of a limited partner, a gênerai partner with a person or in a partnershlp car- 
l'jing on the business, or bound by tlie obligations of such t)crson or partner- 
shlp: Provided that on ascertaining the mistake he proniptly renounces his 
interest in the profits of the business, or other compensation by way of in- 
((>nie." 

[2] Although on July 2, 1917, when this supposed limited partner- 
shlp deal was supposedly consummated through delivery of the exe- 
cuted agreements, filing of certificate, deposit of checks, and begin- 
ning of the business, and from that time to the time of the bankruptcy 
ail the parties were under the belief that they were a limited partner- 
shlp duly organized under the law of Illinois, it appears that in this 
they were clearly mistaken, because the law under which they at- 
tempted so to qualify had been repealed before their organization 
was completed, certificate filed, and business begun, and they did not 
comply with the new act, either in the form of the certificate or in 
the filing of it for record in the recorder's office as required under the 
new law, the filing havmg been in the office of the county clerk as the 
old law prescribed, and also because the new law provides that limit- 
ed partnerships shall not be organized for the carrying on of broker- 
age business. 

[3] As set forth in the statement of facts the record shows that 
after the filing of the intervening pétition charging that ail were gên- 
erai partners, Hecht and Finn undertook lo avail tliemselves of the 
provisions of section 11 by unconditionally paying into court for the 
alleged bankrupt estate $46,000 which represents the profits and in- 
come which, during the course of the business, had been paid on this 
$190,000 of capital, with interest from time of payment, and it is the 
contention that this payment opérâtes to relieve from gênerai part- 
nershlp liability the theretofore supposed spécial partners, including 
ail the certificate holders under the Hecht-Finn trust. 

It is earnestly contended that because the Uniform Limited Part- 
nershlp Act prohibits the formation of a limited partnershlp to carry 
on the business of brokerage, section 11 cannot in any event afiford 
rehef. But section 11 is very broad in its ternis. It is not limited to 
instances where there has been an attempted compliance with the 
provisions of the new act. It includes in its terms any person who at 
any time contributed to a partnershlp, erroneously believing himself to 
be a limited partner. 
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There are other sections which amply provide for the correction of 
errors and irregularities in organization and for amendment of state- 
ments in accordance with the facts, thereby perfecting and confirm- 
ing the spécial partnership, without incurrence of gênerai liability. 
This section is not designed to amend or correct or perfect the limit- 
ed partnership organization, so that it may thereafter continue as 
such, but looks rather to the termination of the relation, and relief 
irom gênerai iiability on compliance with thé terms of the section in 
ail those cases where persons erroneously believed they had become 
limited partners, without regard to whether or not the belief was in- 
duced by supposed compliance with this or any other act. This view 
not only corriports with the words of the section, but with the évident 
gênerai purpose of the act to give effect, so far as may be done, to 
the bona fide intent of parties, and to relieve from the extrême conse- 
tjuences of honest mistakes, which the prior law and its strict inter- 
prétation entailed. The erroneous belief may be as to the nature of 
the business which may be organized into a limited partnership as 
well as to any other matter of law or of fact, which induced the er- 
ror. In this respect we do not conceive section 11 to be différent in 
its effect as part of the nev/ law than if it had been adopted as an 
amendment to the old. 

[4] It is further contended that section 11 does not contemplate 
one may wait for two or three years, and until bankruptcy overtakes 
the concern, before undertaking to hâve the benefit of the section. 
Such State of facts would go only to an issue upon the good faith of 
the asserted erroneous belief, and the prompt renunciation of inter- 
est in the profits and income of the business, after learning of the 
error. One can scarcely imagine circumstances under which error 
might hâve been more readily induced than those which this record 
présents. The new law had manifestly not then been published, and 
the three days which intervened between the time it became law and 
the time it became effective hardly gave opportunity for public discus- 
sion thereon. After the business started it does not appear that there 
was occasion for investigation as to its organization, nor that this was 
challcnged, until about the time the concern got into dififîculty. Even 
the New York Stock Exchange does not appear to haye questioned 
its validity as a limited partnership. Considération of the very ex- 
ceptional circumstances shown induce quite inevitably the conclusion 
that, during ail the time this business was carried on, it was in the 
honest, though erroneous, belief of ail connected with it that it was 
a limited partnership, and that within reasonable promptness after 
ascertainment of the true status it was undertaken to comply with 
the conditions imposed by section 11, albeit this was after pétition in 
liankruptcy was filed. 

In the statutory condition that "he promptly renôunces his interest 
in the profits of the business or other compensation by way of in- 
come" there may be some ambiguity ; tut in this case the record shows 
the compliance was to the fullest extent that might be claimed on be- 
half of creditors, and it is not contended that the unconditional pay- 
ment of the $46,000 falls short of compliance with the section, if the 
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section has application. The fact that elsewhere in tlie act amend- 
ment, correction, and perfection of the organization are adequately 
provided for assists to the conclusion that section 11 contemplated 
situations where a limited partnership couUl not under the law be 
fonned at ail, or where, because of intervening conditions, it wpuld 
not be practicable to perfect or continue it. 

[5] But it \t urged that in no event can Vette, Zuncker, Regen- 
steiner, and thp Studebakers hâve advantage of section H, because of 
Iheir déniai that they ever became limited partners, and their conse- 
(luent want of belief that they were such. The relief afïorded by the 
section is to a person "erroneously bclieving that lie has become a 
limited partner in a limited partnership." The insistence is, and the 
court evidently so found, that llecht and Finn, although appearing 
as the only spécial partners, were in truth .and in fact representing as 
well the other petjtioners herein, whose relation to the partnership 
was found to be not différent from that of Hecht and Finn. Their 
connection with the partnership being thus traced thi-ough their rep- 
résentation by Heçht and Finn, it follows that, if such représenta- 
tion would operate to charge them, they should î^n go od Conscience also 
bave the benefit of whatever Ilccht and Finn may hâve done which 
would bring relief from the charge. If, therefore, it appears that 
Hecht and Finn believfcd themselves to be spécial partners (and there 
can be no doubt that they did so believe), their représentative capacity 
held to exist .is tô a part of the contributed capital would extend and 
inure to thqse whom they are thus held to hâve represented. The 
restitution havîng been madte on the entire $190,000 of supposed spé- 
cial f)artnérshi!> Contributions, and having been of an amount suffi- 
cient for conipliance with section 11 by ail the petitioners, partof them 
should not be denied its benefit, because of their insistence that they 
v,ere not members of any partnershijo at al!, limited or gênerai. IJm- 
ited liabiiity is the dominating feature of a limited partnership, and 
petitioners, other th an Hecht and p1nn, resting as they did luider the 
belief that they had effectually contracted for limited liabiiity, it is 
our view that, if section 11 applies at ail, the fact that their re'al pur- 
pose was shown to hâve, been the formation of a limited partnership 
will not deprive them of the benefit of section 11, if the bompliance 
with its tc^ms included in fact ail the petitioners, assuming, as we do, 
that the tecord fails to show crédit was extended to the firm on the 
faith that petitioners were gênerai ])artners. 

[6] Petitioners insist that, apart from other contentions, under the 
record hère they are protected from a gênerai partnership liabiiity 
by the provisions of the Uniform Partnership Act adopted in Illinois 
passed at the same time and in the same nianner as the Uniform Lim- 
ited Partnership Act, and likewise effective July 1, 1917. L,et it be 
assumed that section 11 of the Umited Partner.ship Act has no appli- 
cation whatever to partnerships carrying on brokerage business, and 
that persons erroneously believing theniselves to be limited partners 
in such business cannot in any event be relieved from genèralliability 
by compliancé with section 11 : The rights and liabilities of such per- 
sons must then be tested by and under the law governing gênerai part- 
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nerships, which in Illinois, froin and after July 1, 1917, was the Uni- 
form Partnership statute. 

This act, conceived and born with the Unif orm Limited Partnership 
Act, indicates simijar purpose of relieving from risk of incurring 
partnership liability where the gênerai partnership relation was not 
by the parties intended. It prescribes that the rule of strict construc- 
tion of statutes in dérogation of common lavv shall hâve no application 
to the act (section 4 [1]), and defines a partnership to be "an associa- 
tion of two or more pcrsons to carry on as co-owners a business for 
profit" (section 6 [1]). The contractual relation of petitioners does 
not fall within this définition, It cannot strictly be said that they be- 
came co-owners. They contributed $190,000, which, unless lost in 
the venture, would eventually be returned to them. In this respect it 
differed from a loan of funds to the partnership, with division of prof- 
its in compensation for the loan, only to the extent that in the one 
case the creditors of the partnership may resort to the amount so 
contributed, free from participation of any claim of. the contributor 
as a créditer, while the loaner would for his loan be upon parity with 
other creditors. Petitioners had no proprietary interest in, or title to, 
or dominion over, the property of the partnership; neither had they 
under the contractual relation any right, power, or duty in the carry- 
ing on of the partnership business. As to the conduct of the business 
they were strangers, in quite the same sensé that a loaner of funds 
would hâve been. 

While receipt of profits bas in some instances been held conclu- 
sively to présume partnership as to creditors, section 7 (4) makes this 
presumption prima facie only. Section 9 (1) provides that every part- 
ner is the agent of the partnership for the purposes of the business. 
But under this contract none of petitioners had or could hâve had 
any right to do a single act whereby the partnership would hâve been 
bound. The contract, either as first drawn or as afterwards entered 
into, gave them no right or power to act for the partnership, and the 
record does not disclose any holding out or assumption of agency. 
Section 7, under the subtitle "Tests in Determining the Existence of 
a Partnership," prescribes that: 

"In determining whether a partner.ship exists, thèse rules shalLapply: (1) 
Exeept as provlded by section 16, person.s vvho nre not partners as to eacn 
other are not partners as to third persons." 

Under the law as it was prior to the adoption of the Uniform Part- 
nership Act the existence of gênerai partnership as between alleged 
partners was a question wholly of their intention, to be gathered from 
their agreement. Goacher v. Bâtes, 280 111. 372, 117 N. E. 427; Na- 
tional Surety Co. v. Townsend Brick, etc., Co., 176 111. 156, 52 N. 
E. 938. in the last cited case it was said: 

'While the agreement with Adams Bros, to share one-half the profits and 
loS'sefi might ralse a prosum]ition of partnership, yet if the parties actualJ.v 
meatit thiat theré waé to he no partnership created, and so CQhtracted, the pre- 
«urapjtion would ;be>rebiittedi" 
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In Grinton v.' Strong et al., 148 111. 587, 36 N. E. 559, the court said: 

"Even where parties * * • entor into a joint enterprlse and sliare in 
tl;e profits, a partncrsliip, as betvveeu tlieniselves, is not uecessarily the resuit. 
Tlie intention of tlie parties always controls." 

So in Smith v. Knight et al., 71 111. 148, 22 Am. Rep. 94, where 
Knight agreed to put money into a commission business and was to 
receive 10 per cent, per annum and the share of the commissions, but 
was not to be liable for losses, the court, passing on the alleged part- 
nership of Knight, said: 

"In (ietonnining tlil.s question, tlie intention of the parties must be consld- 
cieil. Written articles of oopartnership may be so expressive as to leave no 
rooiu for doubt. So far as thèse articles of agreement are eoneerned, we dis- 
iiiver nothing in them evidencing an intention to form a partnership." 

And in Insurance Co. v. Barringer, 73 111. 230, the court said: 

"Whetber a partnership exista or not, dépends upon the intention of the 
parties. Parties may be partners as to third persons, when not so between 
Iheniselves." 

In I^ndon Assurance Co. v. Drennen, 116 U. S. 461, 6 Sup. Ct. 442^ 
29 L. Ed. 688, it was said: 

"The mère participation in profits would give no sueh [partnershlpO Interest 
( ontrary to the real intention of the parties. Persons cannot be made to as- 
sume the relation of partners, as between themselves, whea their purpose m 
that no partnership shall exist." 

If we are correct in saying that, as between Marcuse and Morris 
on the one hand and the petitioners on the other, it was the distinct 
intent and purpose that there should be no gênerai partnership, then 
as between themselves they did not become gênerai partners. Undoubt- 
edly contracts are conceivable wherein the parties may call themselves 
partners, where from the things actually agreed upon the partnership 
relation does not exist; and, on the other hand, they may in terms 
déclare they are not partners, when the very things they^ hâve agreed 
upon supply ail the éléments of partnership, and they would become 
partners despite their déclaration to the contrary. 

By the terms of this contract petitioners were to hâve no participa- 
tion in the conduct of the business, could not in any manner contract 
for or bind the firm, and were not to be liable for losses beyond their 
several contributions to its capital. The existence of a partnership 
between themselves may be tested by the query whether in case of loss 
of the entire capital of the concern, and payment by Marcuse and 
Morris of its debts, they might bave contribution from petitioners as in 
partnership. Undoubtedly under the contractual relation hère shown 
they could not. We conclude that in any event, as between themselves, 
petitioners were not gênerai partners with Marcuse and Morris. 

[7] If section 7(1) means what it says, then this alleged général 
partnership does not respond to the prescribed statutory test that 
"persons who are not partners as to each other are not partners as 
to third persons." The section is ail-inclusive and has application to 
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alleged partnerships of ail kinds, whethef for the carrylng on of brôk- 
erage or an}', other business, and ^yholly regardksp of whether the 
parties were or were net acting under the belief tiiàf .they h'ad created 
a limited partnership. The act manifests a:definite purpose of making 
paramount the contractual intent of the parties to the agreement, as a 
test for fixing a gênerai partnership liability rather than, as often there- 
tofore, by way of penalization for participation in profits; or doing oth- 
er things which held parties to gênerai partnership liability, when gên- 
erai partnership was not contemplated or intended, and was not in 
fact effected as between themselves. 

With the wisdom of .such change in policy as is manifested by the 
Uniform Partnership Âcts \ve are not of necessity hère concerned. 
Thefé is reason for each view ; but we are not at liberty to reject the 
test which thé''statûtè fixes. lï expérience shows the stâtutory test 
to be impractical and unwise, the remedy is with the Législature alone. 
The record discloses no such situation as would suggest that the ap- 
plication hère of that test involves hardship or inequity toward the 
creditors generally. It shows nothing to indicate that creditors were 
beguiled into extending crédit to the firm on the faith that the peti- 
tioners (patticularly thç others than Hecht and Finq) were gênerai 
partners, nor that petitioners held themselves out as, such partners, or 
did any other of those things which, under section 16 of the act, might 
entail upon them gênerai partnership liability. 

We conclude. that petitioners, not having assumed gênerai partner- 
ship relation with Marcuse and Morris, did not as to others become 
partners with them. 

[8] We find no reported décisions construing the stâtutory provi- 
sion above conïidered. A salutary principle of construction of stat- 
utes designed to be uniformlv adopted by the states is found in Com- 
mercial Bank V. Canal Bank, 239 U. S. 520, 36 Sup.: Ct. 194, 60 L. Ed. 
417, Ann. Cas. .1917E, 25, where the Uniform Warehouse Receipts 
Act was under considération, and the court said it "should hâve récog- 
nition to thte exclusion of any inconsistent doctrine which may hâve 
previously obtained in any of the states enacting it." 

While thèse proceedings will in no wise interfère with any creditor of 
the alleged bankrupt undertaking to establish elsewhere or otherwise 
liability to hiiti of any or ail of petitioners by virtue of section 16 of the 
Uniform Partnership Act, we find that, resolving in favor of respond- 
ent ail disputed questions of fact, the law as applied to the record hère 
does not Warrant the inclusion of petitioners in the order of référence 
on the question of solvency of Marcuse & Co. This conclusion makes 
it unneCessary to consider the proposition that thé Studebaker interest 
in the concern belonged wholly to Studebaker Bros. Trust, and not to 
the Studebakers as individuals, and that therefore they can in no eyent 
be held liable as partners. 

The order hère under review is revised, by eliminating therefrom 
the names of ail the petitioners herein, leaving the revised order to in- 
clude- Marcuse and Morris only as the gênerai partners in the alleged 
bankrupt firm of Marcuse & Company. Petitioners are adjudged their 
costs. 
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EVAN A. EVANS, Circuit Judge (dîssenting). In view of thé large 
sums involved, I feel justified in setting f orth somewhat fully my rea- 
sons for this dissent. ■ 

The District Judge, after' heafing the évidence, found that petittôn- 
ers were gênerai partners of the firm of Marcuse & Co., against whom 
a pétition in bankruptcy had been filed. The order of référence there- 
upon made to détermine the solvency of the partnership as enlarged, 
petitioners now seek to review and revise. Only questions of lavv are 
therefore presented. In re Hoyne, Bankrupt (C. C. A.) 277 Fed. 
668. On this record we can consider but one question: Is there any 
évidence to support the conclusion of the District Judge? 

The District Judge failed to make spécifie findings of fact, but we 
must assume that such findings as were essential or might be necessary 
to support his conclusions were by him found in favor of respondents. 
His conclusion that petitioners were gênerai partners makes such a po- 
sition unavoidable. 

Respondents urge that there was oral évidence tending to show that 
the written agreement of the parties was but a cover to the real under- 
standing; that, in order to prevent the enforcement of the liability aris- 
ing out of a gênerai partnership. the parties executed a written agree- 
ment which on its face purported to be a limited partnership. Finding 
that such a partnership could not transact bu,siness on the New York 
Stock Exchange, a new agreement was executed, for the purpose of 
deceiving the New York Stock Exchange, and with the further object 
of preventing any détection of the real status of the parties in case an 
enforcement of the partnership liability was later attempted by any 
creditor of the firrii. If there is any évidence in the record to support 
the position of the respondents, we must accept it as established. In 
re Hoyne, Bankrupt, supra. Nor are respondents limited upon this 
inquiry to direct évidence. Their position may fmd support in the 
inferences fairly deducible from the established facts. 

Respondents, however, do not rely solely upon this contention, but 
assert in addition that, should we conclude, in executing the agreement 
under considération, the parties intended the formation of a limited 
partnership only, nevertheless petitioners occupy the status of gênerai 
partners in the partnership, because limited partnerships to conduct a 
brokerage business were not authorized in the state of Illinois. My 
reasons for dissenting will be confined to this contention only. Brief- 
ly it may be said that the parties to this agreement on July 2, 1917, and 
continuously thereafter to a date subséquent to thèse bankruptcy pro- 
ceedings, associated themselves together for the conduct of a brokerage 
business, wherein each party contributed toward the common capital, 
and wherein the profits were divided according to the contribution. 
The status ot the parties to the contract, then, must necessarily hâve 
been that of (a) limited partners; (b) gênerai partners; or (c) 
creditors. 

By a process of élimination we can readily exclude any finding that 
petitioners were creditors. Ail of the évidence points to the déniai of 
the relationship of debtor and creditor. It is not urged in this court, 
except inferentially. The parties never intended to create such a re- 
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lationship. The definite period during which the agreement was to 
remain in force, viz. five years, tends to disprove such a status. In 
the agreement we find the parties provide : 

"The saia parties above nsïmed hâve agreed to become co-partners in busi- 
ness and by thèse présents agrée to be partners to one another under the 
name and style of Marcuse & Co." 

Also : 

"The net profits of said business shall be dlvlded among the partners there- 
to In manner as follows: * * * Ail the bnlance of said net profits of said 
business shall be divided among ail of the iiarties hereto, except the said 
Morris, in the proportions in which they hâve contributed to the capital or 
capital stock of said firm." 

The so-called trust agreement executed by Hecht and Finn recog- 
nizes the relation of the petitioners to Marcuse and Morris as being 
that of partners by saying : 

"Whereas, under the tenns and provisions of said articles of agreement. 
référence to virhich is hereby made, the underslgned, said Frank A. Hecht and 
said .Joseph M. Finn. by reason of their relation to said firm as spécial part- 
ners, are. and wlU from time to time become, entitled to certain payments 
and dis{ril)utions of the copartnership assets and the income, interest, and 
l>rofits of and upon said assets." 

In the partnership agreement the so-called spécial partners were 
authorized to name auditors of the business of said copartnership, who 
were authorized to examine the books and might certify in writing that 
the business was not being conducted in a "safe, conservative, and ju- 
dicious manner," or that the gênerai partners were "not properly man- 
aging the business," in which case a dissolution of the partnership was 
authorized at the option of the spécial partners. The control of the 
business by the so-called spécial partners is indicative of a partner- 
ship and the provision for the dissolution of the firm confirms the 
conclusion that petitioners were not simply creditors. 

The case is quite unlike the case of In re Hoyne, Bankrupt, recent- 
ly decided by this court, where the parties desisrnated themselves and 
treated themselves as debtors and creditors. The oral testimony of 
certain witnesses likewise recognized ail of the parties as partners 
and nothing else. A finding that petitioners were not creditors, which 
the court necessarily made when it found them partners, must then 
not only be accepted on this pétition to review and revise, but, it may 
be added, was the only findirtg that could be fairly reached from this 
record. Not being creditors, the parties were either members of a 
limited partnership or members of a gênerai partnership. 

The law of Illinois, where the contract was executed and where 
the business of the partnership was to be conducted, must define peti- 
tioners' status. The Uniform Partnership Act covers both limited 
and gênerai partnerships and was in force at the time this contract 
went into effect. It is idle to discuss the history of the passage of 
this act. Whether it received the Governor's signature or became ef- 
fective by opération of law, whether it had long been in effect or not, 
are questions apart and disassociated from the question of construc- 
tion. The Uniform Partnership Act represents the law of partnership. 



IN RE MAECUSE & C0-. 943 

(281F.) 

and so far as applicable must govern the contract of the parties. In 
passing, it might be observed that, but foi- the existence of the Uniform 
Partnership Act, the contention that petitioners were gênerai partners 
because of the authority of the spécial partners and the provision for 
control of the business through the auditors might be quite as potent as 
the argument respondents now urge. 

The parties' rights and their liabilities are fixed by the terms of the 
Uniform Partnership Act, however, and our inquiry must be directed 
to the efïect of the act upon the agreement, and this in turn becomes 
a question of statutory construction. Unquesticnably it was the in- 
tention of the Législature to enlarge the usefulness of the limited part- 
nership as an instrument in the conduct of business. To accomplish 
this intention, then, courts should give the act a libéral construction. 

It is equally certain that, because of the danger of great loss through 
its use in certain fields of industry, the Législature denied its use to 
those who wished to engage in the banking, Insurance, railroad, or 
brokerage business. This manifest intent, clearly expressed in section 
3. must likewise find expression in the construction of the statute. 
There is no authority to conduct business under the Uniform Limited 
Partnership Act, except for the legitimate purposes therein described. 
Section 3 (chapter 106a, § 47) reads: 

"A limited partnership mîiy carry on any business whieh a partnership with- 
out limited partners may carry on, except banking, Insurance, brokerage and 
the opération of railroads." 

It is not necessary to inquire into the reasons for excepting thèse 
four fausinesses ; but, if ground for the exception in section 3 be re- 
quired, neither imagination nor spéculation need be awakened to sug- 
gest the motive and the purpose back of the législation. The f acts in 
the présent case furnish a most persuasive argument in favor of the 
wisdom of the législation that denied to those who would engage in 
the banking, the insurance, the railroad, or the brokerage business the 
right to do so through a limited partnership. Notwithstanding the 
express language of the exception in this section, the construction and 
the effect of which are not open to question, a conclusion has been 
reached that sanctions and gives legality to a course of dealing the au- 
thority for which is expressly denied. 

But petitioners seek to avoid the eflfect of section 3 by referring to 
section 11 of the act, which reads : 

"A person who has contribiited to the capital of a business oonducted by a 
person or partnership erroneously believing that he has become a limited part- 
ner in a limited partnership, Is not, by reason of hls exercise of the rlghts of 
a limited partner, a gênerai partner with the person or In the partnership 
carrying on the business, or bouud by the obligations of sueh person or part- 
nership: Provided that on ascei-tainlng the mistake he promptly renounces hi.s 
iuterest in the profits of the business, or other compensation by way of in- 
«ome." 

Passing for the moment the two issues raised by respondeilts in 
référence to this section, déniai of any renuhciation by certain of the 
petitioners arïd failurë of ail of them to renbunce during'thè life of the 
partnership, and taking up at once the construction and efifectofthis 
section 11, it is apparent that we are confronted with a question of 
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■ statutory construction, conceming which the rules applicable are well 
reeognized. For example, the entire act mustjje read, and effect given 
to each section, if possible. If fui! effect cannot be given to the lan- 
guage of each section, then the overlapping sections must be read to- 
gether and reconciled. 

The Limited Partnership Act is rcadily analyzed. By its first sec- 
tion the term "limited partnership" is defined. Section 2 provides the 
: steps which must be taken by any two or more persons desirous of 
forming a limited partnership. Section 3 defines the businesses vv'hich 
may be carried on by limited partnerships. The other sections dea'. 
with the rights and liabilities and powers of partners who organize 
under this act. In other words, section 11 was written with section 
3 as its background. The words "limited partnership" obviously 
meant a partnership organized under this act, a partnership for the pur- 
pose of conducting a business authorized under this act. "Limited 
partnership" referred to lawful associations, net to those organized in 
défiance of the statufe. The relief authorized by section 11 was lim- 
ited to those cases where bona fide attempts toi organize limited part- 
nerships under the provisions of the act had been made, 

The force of this conclusion is strengthened by sections 30 and 31 
of the act (chapter 106a. §§ 74, 75). In the former section the- Lég- 
islature used the heading "Existing Limited Partnerships," while in 
section 31 a further référence is made to "existing limited partner- 
ships." "Limited partnerships," as distingtn'shed from "existing lim- 
ited partnerships," must refer to those organized under this act. We 
can hardly attribute to tlie Législature an attempt to give the same term 
différent meanings in the same act. 

Again, speaking of the partnership, the Législature in section 11 
referred to "the partnership carrying on the business," etc. What 
business cpuld the Législature hâve referred to other than a lawful 
business, a business for the conduct of which a partnership could be 
lawfully organized? In this same section 11 we find a référence to 
"the rights of a limited partner." Section 10 (chapter 106a, § 54), 
the preceding section, is entitled "Rights of a Limited Partner." Can 
it bethat the Législature was at one moment referring to lirnited part- 
nerships organized under and by virtue of this act, and to the rights 
and liabilitiesiof limited partners as, defined by this act, and was in the 
same sentence including limited partnersliips organized in défiance of 
thciact? Moreover, there could be np erroneoiis belief that the Uni- 
form Limited Partnership Act had been complied with, for the par- 
ties were net only ignorant of the existence of the law, but in their 
agreement they expressly stated that they were endeavoring to organize 
under the law of 1874, which was expressly repealed by the later en- 
actment. 

Référence to the General Partnership Act cannot in my opinion 
help the petitioners. It is true that section 7 of the Partnership Act 
provides that "persons who are not partners as to each other are not 
partners as to third persons," but section 6 of the samé act also pro- 
vides: 
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"Tliis act sbnll apply to limitpd ])ai-tnprsliipR, exco])t ii) so far as the statutes 
relating to such partiiorships are inconsifîtent herewitli." 

Section 3 of the Limited Partnership Act necessarily destroys the test 
apphed by section 7 of the General Partnership Act in so far as it deals 
with those engaged in the brokerage business. A gênerai partnership 
is defined by the act as "an association of two or more persons to car- 
ry on as co-owners a business for profit." Since two or more persons 
cannot conduct the brokerage business through a limited partner- 
ship, it follows that, when such persons engage in the brokerage busi- 
ness as co-bwners for profit, they are necessarily gênerai partners. 

But, could I agrée that section 11 applied to limited partnerships 
organized under thèse circumstances and for a purpose fôrbidden by 
the act, I would still find myself unable to agrée that as to ail petition- 
ers there was a renunciation such as is required by section 6 to relieve 
them of the liability of gênerai partners. To renounce means "to re- 
ject deliberately ; to disown; to disavow; to disclaim." Ordinarily it 
involves personal action knowingly done, or, tb quote from Black's 
Law Dictionary, "it implies an affirmative act of diSclaither or dis- 
avowal." 

Irl the présent case HeCht and Finn, a:fter adjudication in bank- 
ruptcy and with enormous liability as gênerai partners factng them- 
selves and others, attempted to repay to the partnership the profits pre- 
viously drawn by the petitioners. As to the petitioners -other than 
Plécht and Finn, such répayment could not be a renunciation, unleSs 
such parties either ratified or authorized such répayment. The record 
shows that the petitioners other than Plecht and Finn not only failed to 
ratify or authorize such répayment, but when requested to do so, and 
prior to such tender, refused to authorize Hecht and Finn to make anv 
such payment for them, or to be bound by the trustées' action in case 
such répayment was made. The évidence on this issue is clear and 
unequivocal ; but, if it were doubtful or uncertain, we would, on this 
pétition to rcview and revise, be required to assume that petitioners 
other than Hecht and Finn did not renounce their interest in the profit? 
promptly after discovering thev Were not limited partners. 

It is not necessary in this dissenting opinion to consider the status 
of Clément Studebaker, Jr.. and George M. Studebaker. Their posi- 
tion is somewhat différent from that of the other petitioners. Wheth- 
er that différence would be sufficient to relieve them from the liabilitv 
of gênerai partners I need not discuss. Since this is a minority opin- 
ion, and since the majority of the court are of the opinion that none 
of the petitioners were gênerai partners, it is not neces.sary to consider 
or discuss the évidence which furnishes the basis for the contention 
that thèse two petitioners were not gênerai partners with Marcuse and 
Morris. 

281 F.— 60 
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BOWE V. WRIGHT. 

(Circuit Court of Appeals, Eigbtli Circuit. June 30, 1922.) 
No. 5860. 

1. Exchange of property ^=^6 — Delivery of third party's bond for d«ed pursuant 

to contract held performance. 

Where plalntiff agreed to convey his land In Colorado to défendant, and 
défendant agreed to deliver to plalntiff a bond of a surety company, in 
•whlch thls Company obllgated itself to convey land in Mexico to plalntiff, 
defendant's delivery of such a bond constituted a fuU performance. 

2. Exohange of property (S=36— Strict performance as to kind of bond for deed 

waived by acceptance. 

Where a contract provided that plalntiff was to recelve a bond for a 
warranty' deed, the acceptance by plalntiff of a bond reqtiiring the con- 
veyance of a good tltle, free and clear of ail liens and Ineumbrances, was 
a walver of any rlght to a bond for a warranty deed. 

3. Exohange of pi'operty <S=>6 — Plalntiff, agreeing to acoept third party's bond for 

deed In action against défendant, not entltled to objeot to Impossiblilty of 
third party's performance. 

Where pursuant to a contract plaintlflC convey ed land in Colorado, and 
défendant dellvered a bond of a surety company, in which thls company 
obllgated itself to convey land In Mexico to plalntiff, plalntiff havlng 
Btlpulated to look to the surety company alone for performance of the ob- 
ligation to convey, in an action against défendant for the value of the 
Mexican land, the fact that lawless conditions in Mexico made it irapossi- 
ble to deliver a good tltle to the Mexican land was of no avait. 

4. Trial <$=7t76— Error to direct verdict for défendant on defendant's opening 

statement. 

Where plalntiff moved for a directed verdict on defendant's opening 
statement, it was error to direct a verdict for défendant. 

5. Trial <g=> 109— Verdict may be directed against party on his opening statement. 

The trial court may direct a verdict against a party on his opening 
statement. 

6. Trial <§=:> 176— Motion for judgment on opening statement held not walver of 

rlght to jury trial. 

PlaintifCs motion for a judgment on defendant's opening statement was 
not a walver 6f plalntiff's rlght to a jury trial. 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Arthur E. Bowe against George G. Wright, doing busi- 
ness as the Continental Land Company. Judgment for défendant, 
and plaintiff brings error. Reversed, and new trial directed. 

Henry Trowbridge, of Denver, Colo., for plaintiflf in error. 

Grant L Rosenzweig, of Kansas City, Mo. (Harry S. Silverstein 
and G. Dexter Blount, both of Denver, Colo., on the brief), for de- 
fendant in error. 

Before CARLAND, Circuit Judge, and YOUMANS and JOHN- 
SON, District Judges. 

JOHNSON, District Judge. Plaintiff in error in this court was 
the plaintiff in the court below. In his complaint the plaintiff alleged 
that on the 22d of August, 1913, he was the owner of a certain de- 
scribed section of land situated in Cheyenne county, state of Colorado : 

^csaFor other capes see same topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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that on or about said day he made and entered into a contract with 
the défendant, wherein he (the plaintiff) agreed to sell and convey 
said land to the défendant for and at the agreed price and value of 
$8,000 ; that the défendant in considération thereof agreed to convey 
to plaintiff by a good and sufficient warranty deed certain described 
lands in the state of Vera Cruz, Mexico, also at the agreed price and 
value of $8,000. It is alleged that on the 28th of October, 1913, plain- 
tiff conveyed his said land to the défendant. It is further alleged in 
the complaint that, to induce the plaintiff to enter into said ag^reement, 
the défendant represented to the plaintiff that he was the owner of the 
said Mexican lands, and — 

"That he was lawfuUy seized in his own riglit of a Rood and indefeas- 
ible estate in fee simple therein, and liad good right, fiill power, and law- 
ful authority to grant, bargain, sell, and convey tlie same in form and man- 
ner aforesaid. That said représentations were false. and were made with 
intent to deceive the plaintiff, and induce him to make the trade alleged, 
to his injury, and plaintiff relied thereon, and did thereby make such trade, 
to his injury. That the défendant was not the true, lawful, nor rightful 
owner of said hereinhefoi-e described land in said Mexico, nor was he lawfully 
seized in his own right of a good indefeasible estate in fee simple therein, 
nor had he good right, full x>ovver, nor lawful authority to grant, bargain, 
sell, and convey the same in the form and manner aforesaid." 

Also: 

"That the republic of Mexico now Is, and for raany years has been, In a 
State of anarchy, révolution, internecine war, and conf\ision, having no settled 
nor stable government of its own, but claiming and exercising arbltrarily, 
and without right or process of law, full powers of confiscation of pronerty 
within its limits and boundaries, without compensation, and that only Mexi- 
cans by birth or naturalisation and Mexican corporations ean or could acquire 
or holà property therein. except by abandoning their allegiance to their own 
government and becoming naturalized citizens of the republic of Mexico. 
That the Mexican government as eons'tituted is inimical to foreigners, and 
especially to American citizens, and loses no opportunity to confiscate their 
property in Mexico, arbitrarlly, without right or process of law, and without 
compensation made therefor, and that an American riti^icn cannot be nor 11 ve 
in Mexico, except in danger of déportation or loss of his llfe. and by reason 
of the premises, no title to real property in the republic of Mexico is or can 
be of any validity, force, or effec-t. That, thoxigh duly demanded, said de- 
fendant has hitherto failed, neglected, and refused in any way Ttol per- 
form or comply with said apa'eeiiient in any way, or at ail, and still doe.s 
fail, neglect, and refuse to pay plaintiff for said land so sold and conveyed 
to the défendant as aforesaid, ail to the great damage of the plaintiff, in. 
to wit, the full sum of eight thousand dollars." 

For a second cause of action it is alleg^ed in the complaint: 

"That on the 28th day of October, 1913, the défendant had and received of 
the monej'S of the plaintiff, the sum of eight thousand dollars for the use 
and beneflt of the plaintiff, which sum the défendant promised «nd agreed 
to repay to the plaintiff, but which he has not repaid, nor any part thereof." 

In his answer the défendant denied the allégations of the second 
cause of action, and also also of the allégations of the first cause of 
action, except it was admitted that the Colorado land described in 
the complaint had been conveyed to the défendant, that the défendant 
was not the owner of the Mexican lands described in the complaint, 
and — 
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'•That the repuhlic of Mexico now is and has been for many years in a 
state of iinarchy, revo;lution, and confusion, having no settled; nor stable 
government, but ciaLming and exei'clsing arbitrarily, and withoUt right or 
process of law, full poweïs of confiscation of property \vitliin its liinits and 
bbundaries, withouf! compensation, and that the Mexican goveranient, as 
constituted, is inimical to foreigners, and espeçially to American citizens.'' 

As an affirmative défense to the first cause of action the défendant 
set'Out a copy of the contract between the parties referred to in the 
complaint. This contract is in form an application by plaintifï to pur- 
chase the Mexican land, and is in efifect an ofïer by him (subsequently 
accepted by the défendant) to exchange his Colorado land for the 
land in Mexico — each pièce being yalued at $8,000— upon the terms 
apd; in the manner mentioned in the application. The application or 
ofifer contains the f ollowing provision : 

"Upon such approval" — that is, the acceptance by the défendant of plain- 
tiflf's offer to exchange the lands tlescribed in the complaint on tlie terms 
contained in the applieation-^"said flrst party [the défendant] will mail 
or gend to me [the plaintiff] a bond in a pénal snm equal to the total of ail 
amounts hei"ewith, heretofore and hereâfter paid on the purehase priée 
aforesald', duly executed by the Mexico I^and Securities Company, a corpo- 
ration, of Kansas City, Missouri, seeuring to me the said abstract and con- 
reyance of the land seleeted as af oresaid, which bond shall be conditioned 
in accordance with, or (at the élection of the Sccurities Company, more fa- 
vorably to me) within the terms set ont in this instrument, and not other- 
wise. The mailing or sendiog of bond aforesaid shall be complète perform- 
ance by the first party of ail obligation resting upon the first ))arty tindei' 
this instrument, and thereafter I shall look to the sald Securities Company 
alone, accordlng to the obligation of said Securities Company as expressed 
in its bond. On receipt of sald bond I will mail acknowledgment thereof 
orer my signature to said Securities Company. * * • The intent is that, 
if I fail in any part on my side, ail riglits on my side shall end, without i-é- 
course by me of any kind whatsoever, but that, in full discharge of its [hisT 
whole obligation, the flrst party will furnish me said bond, which bond, if 
and after I shall hâve fully performed, shall firmly secure to me from the 
Securities Company the abstract and conveyance of the lands purchased." 

The application aiso contains the following stipulation : 

"After full payment by me of the entire purehase price and ail deferred 
parts and Interest thereof, and the amount of taxes on said seleeted lands 
from date hereof to exécution of deed (tn be ascertained bv average coveriua 
a larger tract, if notl otherwise deflnitely fixed), and the usual expense. 
stamps, and taxes pertaining to the making and recording of deed, and after 
I render, at such place as said Securities (^ompany, or other person in its be- 
half, may direct, such co-operation. if any, as may be necessary for making 
said deed, and after satisfaction and delivcry back of the bond hereinafter 
mentioned (ail of which several thiugs T agrée to pay and perform), I will 
then be entitled to reeeive an alistract. showing ail recorded instruments af- 
fecting sa,id seleeted land, together with a duly executed wan-anty deed. 
conveying to me good title to said seleeted lands, f ree and clear of ail liens 
and incumbrances whatsoever." 

The bond referred to in the application is set out in the answer. 
It is in effect a bond for a deed in the pénal sum of $8,000, containing 
the f ollowing provision — the only one material hère : 

"And whereas, after fuU payment of the entire purehase price and ail de- 
ferred parts and interests thereof, and the amount of taxes on said selecteo 
lands from date hereof to exécution of deed (to be ascertained by average 
covering a larger tract, if not otherwise deflnitely fixed), and the usual ex- 
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pense, stamps, and taxes pertainlng to the making and recdiding o£ dçedi 
and after the purchaser renders at sacli place as the Mexico Laiid Securi- 
ties Company, hereafter ealléd Setnritîes Company, or other perdons în its 
place, may direct such co-operàtiôn, if any,as may be necessary for makinj; 
said deed, and after satisfaction and dellvery of this^bond.ba'ck to sajd Se- 
curities Company (ail whieh several things the purchaser agrées to pay and 
perform), it is agreed that the said purchaser will tUén be cntitled to an ab- 
stract showing ail recorded instruments affecting said-selected lands, together 
with a duly executed deed conveying to the purchaser good title to said 
selected lands, free and clear of ail liens and incunibrances whatsoever." 

It is alleged in the answer that on the 28th day of October, 1913, 
the bond of the Mexico Land Securities Company was delivered to 
and accepted by the plaintiff, and that ever since said time the said 
Securities Company has been ready, willinjf, and able to do its part 
in conveying the Mexican land to the plaintifif. It is further alleged 
that the plaintiff has failed and refused to pay the taxes assessed 
against said land since the date of his said' application, and has failed 
and refused to pay the expenses necessary to secure the conveyance 
of said land to him. In that connection it is alleged in the answer: 

"That the conveyance of land in the said republic of Mexico requires the 
X)ersonal présence before the iiotary public in the said republid of Mexico, 
charged by its laws with matters of conveyance of at least two persons, 
namely, one person béing or representing the buyer, and the other peraon 
being or representing the seller, both of whom must subscribe their names in 
the ofBcial books kcpt by said notary public in the repul)lic of Mexico, and 
if the buyer and seller are not présent in Mexico in i>erson, their respective 
substitutcs or représentatives must be duly accredited by letters of author- 
ity from the resix'ctive parties to represent them respectively before the said 
notary public in Mexico. That tlie said Mexico Land Securities Company 
has at ail times been ready, able, and willing to do its part to consuuimato 
the conveyance of said Mexican lands to the said plaintiff, but, on the con- 
trary, the said plaintiff, althougb often requested and although demand 
was often made on him that he co-operate in the making of conveyance as 
aforesaid, has nevertheless failed and refused either so to be présent in 
I)erson or by accredited représentative in the republic of Mexico before'tbe 
said notary publie, to aecept the said conveyance or to co-operate in the 
making thereof." 

The plaintiff demurred to the affirmative défense set up in the an- 
swer on the ground that the matters therein stated did not constitute 
any défense to plaintiff's complaint. The demurrer was overruled and 
exception taken. In his reply plaintiff admitted that he signed the ap- 
pHcation to exchange his Colorado land for the Mexican land, but, 
excepting this admission, he denied every allégation of the affirma- 
tive défense contained in defendant's answer. 

At the trial of the cause, before the jury was impaneled, counsel 
for plaintiff moved for judgment on the pleadings. This motion was 
denied, and an exception taken. The rulings of the trial court upon 
the demurrer and upon the motion for judgment upon the pleadings 
are assigned as error. As the demurrer and the motion for judgment 
both raise the same question^ — that is, the sufficiency of the affirmative 
matter alleged in the answer to constitute a défense — they will be con- 
sidered together. 

[1] Under the contract between the plaintiff and the défendant, ad- 
mitted by the demurrer and motion, the plaintiff was to convey the 
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Colorado land to the défendant. The défendant was to deliver to the 
plaintiff the bond of the Mexico Land Securities Company in which 
the Securities Company undertook and agreed to convey to the plain- 
tiflf the Mexican iarid described ift the contract. The plaintiff con- 
veyed the Colorado land to the défendant, and the défendant, on the 
28th of October, 1913, delivered the bond of the Securities Company 
to the plaintiff. 

Notwithstanding the argument of plàintiff's counsel to the contrary, 
we are clearly of the opinion that the défendant did ail that was re- 
quired of him by the contract when he delivered to the plaintiff the 
bond of the Securities Company. It is stipulated in the contract, as 
appears above, that in full discharge ôf his whole obligation the de- 
fendant would furnish the plaintiff the bond of the Securities Com- 
pany, and that the delivery of the bond to the plaintiff should be a 
complète performance by the défendant of ail obligation resting upon 
him under the contract, and it is expressly stated that thereafter the 
plaintiff should look to the Securities Company alone "according to 
the obligation of said Securities Company as expressed in its bond." 

[2] It will be noted, by reading the corresponding paragraphs of 
the contract and bond above quoted, providing for the conveyance of 
the Mexican land to the plaintiff, that the word "warranty," appear- 
ing in the contract and describing the kind of deed which the plaintiff 
was to receive, is omitted from the bond. Counsel for plaintiff con- 
tends that because of this omission the demurrer to the answer and 
motion for judgment on the pleadings were both well taken ; the argu- 
ment being, as we "under'stand it, that the stipulation to convey the 
land by warranty deed was such a vital part of the contract that the 
delivery of the bond alleged in the answer, which did not stipulate 
for a warranty deed, not only constituted no performance of the con- 
tract, but evidenced a breach of it, entitling the plaintitT to sue for the 
value of the land. If it be conceded that the plaintiff was entitled to 
a bond stipulating for a warranty deed, it must be admitted that he 
iTiight waive the stipulation and accept a bond providing that he should 
be given a deed conveying to him good title to the land free and clear 
of ail liens and ihcumbrances. Morrison v. Walker, 179 N. C. 587. 
103 a E. 139; Wells V. Hocking Valley Coal Ce. 137 lowa, 526, 
114. N. W. 1076. And according to the allégations of the answer 
the bond actually delivered on the 28 th of October, 1913, was "accept- 
ed by the said plaintiff under and in accordance with the said con- 
tract." 

f3] The plaintiff insists that by reasoii of the lawless conditions 
admitted by the answer to exist in Mexico, and because of the admis- 
sion that the Mexican government was inimiçal to f oreigners and espe- 
cially to citizens of the United States, it is apparent that it was im- 
possible fdr either the défendant or the Securities Company to give 
him a gQOd and indefeasible title to the Mexican land, and that there- 
fore his motion for judgniènt on the pleadings should hâve been sus- 
tained. . The answer to this contention is that the plaintiff has received 
for his Colorado land ail that the défendant conti-acted to give him 
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— -the bond of the Securities Company — and he must now look to the 
Securities Company alone, as he stipulated in the contract he would do. 

Other objections to the sufficiency of the answer of the défendant 
hâve been urged by counsel for the plaintiff, which we find to be with- 
out merit, requiring no spécial notice. The trial court did not err in 
overruling the demurrer of the plaintiff to defendant's answer, nor 
in denying plaintiff 's motion for judgment on the pleadings. 

[4] There remains, however, one other question for considération 
After the jury had been impaneled, plaintiff's counsel made a brief 
opening statement of the case to the jury. Counsel for the défend- 
ant followed with an oj^ening statement to the jury in behalf of the 
défendant. In his opening statement counsel for the défendant elabo- 
rated in considérable détail the matters alleged in the answer. At the 
conclusion of the opening statement to the jury by counsel for défend- 
ant, plaintiff's counsel renewed his attack upon the sufficiency of the 
affirmative défense of the défendant, by moving the court for a di- 
rected verdict in favoi of the plaintiff on the opening statement of 
defendant's counsel. Upon the submission of the motion by counsel 
for plaintiff the court remarked: 

"The motion for a directed verdict on the statement of facts by defend- 
ant's counsel is sustained ; but the direction is that the verdict be returnèd 
in favor of the défendant" 

— and immediately thereafter directed the jury to return a verdict for 
the défendant. To this ruling of the court counsel for plaintiff ex- 
cepted. 

[5] The practice is well settled that the trial court may direct a 
verdict against a party to the suit upon the opening statement made 
in his behalf to the jury. Oscanyan v. Arms Co., 103 U. S. 261, 26 
L. Ed. 539; United States v. Dietrich (C. C.) 126 Fed. 676; Franklin 
v. Matoa Gold Min. Co., 158 Fed. 941. 86 C. C. A. 145. 16 L. R. A. 
(N. S.) 381, 14 Ann. Cas. 302; Spies v. Union Pacific R. Co., 250 
Fed. 434, 162 C. C. A. 504; Smith v. Standard Sanitary Mfg. Co., 
254 Fed. 427, 166 C. C. A. 59 ; Houk Mfg. Co. v. Cowen Co. (C. C. 
A.) 267 Fed. 787. This is so because, as said by the courl in Oscan- 
yan V. Arms Co., supra : 

"The power of the court to act in the disposition of a trial upon facts 
conceded by counsel is as plain as its power to act upon the évidence pro- 
duced. The question in either case must be wliether the facts upon which it 
is eailed to instruct the .lury be çlearly established. * * * In the trial 
of a cause the admissions of counsel, as to matters to be proved, are con- 
stantly received and acted upon. They may dispense with proof of facts 
for which witnesses would otherwise be called. They may limlt the demand 
made or the set-off claimed. Indeed, any fact, bearing upon the issues In- 
volved, admitted by counsel, may be the ground of the court's procédure 
equally as if established by the clearest proof. And if in the progress of a 
trial, either by such admission or proof, a factï is developed which must 
necessarily put an end to tlië action, the court may, upon its own motion, 
or that of counsel; act upon;it and close the case. * * * Of course, in 
ail such proceedlngs nothing should be talieti,. without. fiill considération, 
against the partj' making the' statement Or admission. He shouldihe al- 
lowed to explainand qualify it. so far as tJie truth wiU permit ; but if^^with 
such explîination and qualifiration. it ghould clearlF api")ear. that there coulrt 
be no recovery, the court should not hesitate to so déclare, and give euch di- 
rection as will dispose of the action." 
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' But by moving for a directed verdict on the opening statement of 
defendant's counsel the plaintiff did nôt admit, except for the pur- 
poses of the motion, the truth of the statement, and undoubtedly the 
court below fell into crror in directing a verdict ajjainst the plaintiff 
upon the opening statement to the jury by defendant's counsel. 

[6] This is an action at law, in vvhich the plaintiff vvas entitled to a 
jury trial, a right which he did not waive by insisting upon his mo- 
tion for judgment upon the opening statement of counsel for the de- 
fendant. Slocum V. New York Life Ins. Co.. 228 U. S. 364, 33 Sui). 
Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. 

The jndgment is reversed, and the court below directed to grant a 
new trial. 



LEE BLAKEMORE, Inc., et al. v. LEWELLING et al. 

(Circuit Court of ApiiealK, lîighth, Circuit. June 6, 1922.) 

No. 5781. 

1. Estoppel <S:=}52— One who by acts of négligence or by silence leads another to 
' beiîeve existence of facts estopped to deny them. 

One wlio by liis acts or représentations, or by his silence when he ouglit 
to'Bi)eak. ont, intentionally ipduces another to belleve certain facts to 
exist, and the latter, in ignorance of the fact that they do not exist, acts 
on sueh a belief, so tliat he \^-iU be substantially prejudiced If the former 
is permitted to deny, tlie existence of such facts, is thereby estopped from 
interposing such a déniai. 

2. Insurance <g=>390— Provisions in fire Insurance policy, Inserted for sole beneflt 

of insurer, walved uniess exercised. 

Provisions in a flre iiisiirarice policy declaring it void in certain con- 
'tingencies, such as change in title, having been inserted for the sole 
beneflt of the insurer, when t.hose contingeucies becanie actualities, the 
policy -^-as not absolutely void, but only voidable at the option of the 
insurers, and, until they deelkred if. void, they might, by act or doed, 
waive the forfeitur© dnd continue the policy in force, in case the insurable 
interest in the property and the right tf> iusurance thereunder were united 
and caused to exist in the same assured. 

3. Insurance <S=3393 — Insurer held estopped to deny liabillty under fire Insurance 

policy. 

Where purchasers of property at foreclosure sale applied for an as- 
signment of a flre insurance policy issued thereon, and the Insurer ac- 
ceptée} deferred payment of the premium, and by its acts and eorrestiond- 
énce led the purchasers to believe that an as.signnient of the policy had 
beè>n inade, which belief resulted in tlieir f ailure to obtain other insurance. 
held, that- insurer was estopped from donying llability uridèr the policy. 

4. Insurance <S==>393—Asslgnment of policy by original insured with consent of 

insurer enforceable as new contract. 

Where the original owner of a policy of flre insurance had assigned it 
with the consent of insurer to ahothèr, who accepted the assignment, a 
new and independent contract arose bètween the insurer and the assignée, 
which was subject to no forfelture by rèason of the acts or omissions of 
the party orlginally insured, becanse by the consent of tlie insurer to the 
assignment it waived such forfeitures as against the assignée, who could 
enforce the new contract. 

C=>ror otber cases see same topic & KEY-NUMBEH in ail Key-Numt>ered Blgests & Indexe» 
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5. Insurance <S=3393— Valid Insurance contract may be made by paroi, followed by 

subséquent writings expressing them. 

Where the orijjiual owiier of a fiie insiirance policy liad assignée! it 
witli the consent of the insiirer to another, wlio ai-ceiited the assiKumeut. 
a written policy signed l>y iiisurer was iiot iiulispensable to the création 
of a new contract of Insurance, as snch contracta uiay be made by paroi, 
to be followed by subséquent writings exiiressing them, and may take 
effect on the meeting of the minds of the iwrties. 

6. Insurance <S=337I— insurer held estopped through correspondence with insur- 

ed's agent. 

As respects estoj)pel of iusnrer to <rlaim forfeiturc of policy against 
assignée of policy because of change of title, the fact that there was no 
contract between tlie insurer and sucli assigncee, and that the assignée 
did not sign any of the correspondence with insnrer, and that none of 
the correspondence was addressed to such assignée l)y name, was imma- 
terial, where it appeared that the original insured and as,signor, in con- 
ducting the correspondence on whicli estoppel was predicated, acted as 
the agent of the assignée, and the insurer liad notice of tliat fact. 

7. Appeal and error ©=1073(7)— Decree of recovery on fire policy held not preju- 

dicial to insured. 

Where the proi>erty Insured by a fire policy consisted of flve différent 
lots, each of which was declared in the i)Olicy to be insured in a spécifie 
aniount, and the parties stipulated that the loss to the property was 
lf24,!)00, and there was no stipulation oi- proof of the aniount of tlie loss 
on either of the live lots, but the copy of the proof of loss in évidence 
showed that the spécifie amounts insured on the first, siîcond, and third 
lots was .f27.500, which was more than the amount recovered, a decree 
for the damage sust;iined by the insured held not prejudicial to the 
insurer. 

8. Insurance €=^672 — Where contract made with and loss payable by attorney in 

fact for interinsurers, immaterlal whether interinsurance body suable or not. 

Where each of the individuals, firms, and corporations that became an 
insurer by making a contract of interinsurance with a designated at- 
torney in fact for the other insurer.s remained such at the time wh«n a 
loss oc(nirred. and such attorney in fact had apfwared and given bond 
to pay any decree rendored. whether the underwiùters did or did not con- 
stitute a suable association, body, or entity was immaterial as respects 
the validity of decree in form against the underwriters. 

9. Insurance i®=>672— Decree not invalid because not adjudging spécifie amount 

of proportionate share that each underwriter in interinsurance Hable to pay. 

A decree fixing the recovery on an interinsurance lire Insurance policy 
was not erroneous because it did not adjudge the spécifie amount of the 
princi)ial and interest specified in the decree that each vniderwriter was 
liuble to pay. 

10. Insurance (@=3508— Insured under interinsurance plan held liable for loss in 
proportion of its premlum to total premium. 

Where a provision in an agreement of Interinsurance provided that 
there was assunied by each subscriber, including the assured, a sum 
which was the same projyortion of the aggregate liability that each sub- 
scriber's premiTini deposit l)ore to the aggregate of ail the subscribers' 
premium deposits inulcr ail policies in efl'ect at the finie of any loss, the 
insured was liable for that proportion of the, loss that thelr preniiuni 
paid bears to the aggregate of ail the underwriters' premium depusits ini- 
der ail the policies in effect at the tinie of the loss. 

Appeal from the District Court of the United States for the Eastef-ii 
District of Arkansas ; Jacob Trieber, Judge. 

<®=3For other cases see same topic & KEY-NUMBEE iu ail Key-Numbered Digests & Indexes 
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Suit by Lee Blakemore, Incorporated, and others against P. J. Lew- 
elling and others. From a decree for défendants, complainants appeaL 
Modified and affirmed. 

This is an appeal by Lee Blakemore, Incorporated, and Herman L. Hettler 
Lumber Company, a corporation, from a decree of tlie court below to the 
efCect that P. J. Lewelling and Vernon Price-WiUiams, partners as Lewelling 
& Prlce-Williams, recover upon a contract of Insurance against loss by iire 
from Manufacturing Wood Worliers' Underwrlters and from I^e Blalcemore, 
Incorporated, as attorney in fact for tlie said Underwriters, out of any moneys 
in bis possession as sueh attorney in fact, $24,900, interest, and costs. This 
judgment is founded on an alleged contract of Insurance made May 31, 1918, 
between Lee Blakemore, Incorporated, attorney in fact for the Underwrlters, 
and Lewelling & Prlce-Williams, to the effeet that the latter should be and 
were thenceforth insured against loss by lire to the same property on the 
same terms and to the same effeet as the Allen Lumber & Box Company, a 
corporation, was stated to be insured on April 23, 1918, by a policy issued and 
delivered to the Box Company by the Underwriters by Blakemore, their at- 
torney in fact, on that day. 

ïhat policy provided that Manufacturing Wood Workers' Underwriters, "in 
considération of the stipulations herein named and of the deposit of $803.75 
premium does insure Allen Lumber & Box Company for the term of one year 
from. the 23d day of April, 1918," to an amount not exceeding Ç35,O0O, against 
loss or damage by flre to certain property therein described, whieh the Box 
Company was using as lessee; that the Manufacturing Wood Workers' Un- 
derwriters, also called subseribers, are "individuals, flrms, and corporations 
that hâve executed an agreement (hereby made a part hereof) whlch vests 
in I^ee Blakemore, Incorporated, of Chicago, Illinois, herein called the^ 'at- 
torney in fact,' the power to underwrite and issue this policy for them. It 
is undcrstood and agreed that there is assumed by each subscriber, inelud- 
ing the assured hereunder, as if a separate policy was issued therefor, a sum 
which is the same proportion of the aggregate llabillty hereunder that each 
subscriber's premium deposit bears to the aggregate of ail the subscriber's 
premium deposits under ail policies in effeet at the tlme of any loss" ; that 
the word "policy" means this contract which is issued to the subseribers In 
exchange for and in considération of indemnity extended to such subscriber 
by those underwriting the rislâ hère insured; that the wordi "premium" 
means the sum of money (in this case, $808.75) the subscriber agrées to de- 
posit with the attorney in fact for the purpose of carrying out the plan of 
indemnity ; that in the event of litigation no suit or other proceedings at law 
or in equity shall be begun or malntaîned against more than one of the un- 
derwriters at any time for the recovery of any claim upon and by virtue of 
tlie policy ; and that a final decree in such suit or other proceedings shall 
be taken to be décisive of the similar clalm against each of the underwrit- 
ers hereon, absolutely fixing his liability on the promises so far as he In- 
dividually is concerned to the same effeet as if he had been sole défendant 
in a similar suit or proceeding as to the similar claim against him. 

By the agreement referred to in and made a part of the policy, each un- 
derwriter, by a separate power of attorney contained in the agreement, con- 
stituted and appointed Lee Blakemore, Incorporated, his, their, or its attorney 
in fact, "to exchange with other subseribers indemnity against loss or dam- 
age by flre or llghtning, and to that end to subseribe and deliver ail necessary 
contracts whereby we shall be bound to so exchange indemnity against loss 
or damage by flre or llghtning ; and to change, modif y or cancel such contract 
or contracts of indemnity and to reinsure same; • * • to appear for us 
in any suit, action, or légal proceedings * • * that may arise out of any 
such contract ; and to do or perform every other or différent act that we our- 
selves could do in relation to any such contract for the interchange of in- 
demnity against loss or damage by flre or lightnlng." Each subscriber also 
specifled In that agreement that the underwriters should bave no joint funds, 
capital, or stock, that business should not be conducted by them Jointly, nor 
should they hâve power to bind each other, but that each should act sep- 
arately, and not one for another. The agreement provided that any sub- 
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scriber might c«ncel It includiiig tho power of attorney tliereln on 10 days' 
notice to the attoruey, that the unexpned Indemulty should be canceled vrith- 
in 10 days, that the subscriber's accouats should be speedily liquidated, and 
that any funds to his crédit including his reserve fund should be returned 
to him. The pollcy contained a similar provision to the effeot that if It 
should be canceled or become void or cease the balance of the premium and 
deposit above actual costa of the Insurance at the customary rate for the 
short time it was in force should be returned to the insurer. 

From the provisions of the polieies and the povver of attorney whlch baye 
been recited, the fact clearly apijears that they constituted contracta of in- 
terinsuranee whereby eaeh of the undei-writers agreed to indemnlfy eaeh of 
his, their, or its associate underwriters against loss by ûre or lightning, and 
eaeh of his, their, or its associate underwriters agreed to indemnlfy him to 
the resi)eetive amounts si^ecified in the polieies against loss by flre or light- 
ning, aud that L<;e Blakemore, Incorporated, was authorized by eaeh of them 
to make for euch of them contracts of Insurance or indeinnity, to issue pol- 
ieies of Insurance, to modify such contracts or polieies, and that this attorney 
in fact was also authorized by eaeh of them to bring and défend siiits and 
légal proceedings of ail kinds, and to compromise and settle claims arlslng out 
■of such contracts of Insurance. 

When, on Ajjril 2.% 1918, Lee Blakemore, Incorporated, Issued to tbe Box 
Company for the underwriters their policy of Insurance of that date, it re- 
ceived fi-<im that coiiipany one of the agreements containing the power of at- 
torney whith has been descrlbed, but the $803.75 premium deposit specified 
tberein was not then or ever paid untll the alleged contract of Insurance with 
Lewelling & Price-Williams was made on May 31, 1918. The policy to the 
Box Company described the property insured and stated that it was "owned 
or leased by the assured, the Box Company, while situate on premtses of the 
Craysonia-Nashvllle TAimber Company and the loss if any was made payable to 
the (îraysonia-Nashville Lumber Company, Alvin D. Goldman, trustée, as their 
Interests may appear." In a suit by the mortgagee against the lessor of the 
Box Comipany, to which the Box Company was a party, a decree of sale and 
foreclosure had been rendered in March, 1917. On April 29, 1018, 6 days alter 
tlie Box Company policy was Issued, there was a sale of the insured property 
uiider this foreclosure decree to Lewelling & Price-VVilllams. That sale was 
■confirmed by order of the court on May 21, 1918. The policy provided that 
it should be void if the interest of the assured was other than the sole 
flwnersbip of the insured property, if that interest was not truly stated. If, 
with the knowledge of the Insured, foreclosure proceedings were commenced 
or notice given of sale of any of the insured property, and If any change 
other than by the death of the insured should take place in the interest, title, 
or possession the sulùect of the Insurance. The Box Company gave no notice 
to the underwriters or to Lee Blakemore, Incorporated, of the foreclosure pro- 
ceedings, sale, and confirmation of the sale, untll after May 21, 1918, and 
•ppellants' counsel daim that the policy to the Box Company becume void 
bv reason of the provisions whlch hâve just been recited as early as May 22, 
1918. 

This policy was No. 7431. On May 28, 1918, 7 days after the confirmation 
of the sale, the Box Company and I^ewelling & Prlce-AVilliams, who were the 
purchasers at the foreclosure sale, met and agreed with eaeh other that the 
indemnity Insurance held by the Box Company under the policy, should be 
assigned and transferred to Lewelling & Price-Williams, and thereupon the 
Box Company by agreement and authority of Lewelling & Price-Williams, 
sent this telegrani addressed to the underwriters: "I^rewelling & Price-Williaras 
of Little Rock bave acquired the Graysonia-Nashville Lumber Company prop- 
erty. Please make our Insurance iwlicies over to them with the standard 
mortgage clause to Alvin D. Goldman, trustée, for T..esser-Goldman Cotton 
Company. Please confirm. Allen lyumber & Box Company." On May .^1, 
1918, the foUowing answer was sent to this telegram hy a clerk In the office 
of Blakemore, Incorporated, and was received by the Box Company: "Allen 
Lumber & Box Company, Nashville, Arkansas. Assigning our Policy 7431 
to Lewellinï & P^ice-Williame with mortgage clause as per your wlre. Maa- 
ufacturing Wood Workers' Underwriters." 
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Thls was followe<T by a letter to the Box Company, slgned "Lee Blakemore, 
Incorporated, T. R. LarSen." Tlils Ijirsen was the business manager or su- 
perintendent of Blakeuiore, Incorporatwi, in Its office in Chicago. So far a» 
material, tliis lefter reads in this way: "Gentlemen: Upon receipt of your 
télégraphie adviee of the 29th ult, we wired you on May 31 as follovys: 'As- 
signing our policy T^."!! to LewelUng & Prlce-Williiuns with mortgage clause 
as per your wire.' We are nssuniing that yoii will eontinute to operate the 
proi)erty and accordinsly wlil effect assignment as per your instructions. If 
our undorstanding is incorrect we would very mueh appreeiate your advising 
us." On June 4, 1018, the Box Company replied by a letter of that date re- 
ceived by Blakemore, Incorporated, "Your wire of May 31st and your oon- 
flrmation letter of Jime Ist secelved. We wish to advise that we will continue 
to opêrate the property as you mention." On July 2, 1018, Blaliemore, Incor- 
porated, sent two copies of a blank aesignment, wrote the Box Company to 
hâve them signed, that "inasmuch as tlie intorests of the Allen Lumbor & 
Box Coinptiny bave been nssigned to Lewelling & rrice-Williams, it will be 
necessaty to secnre a new 'agreement' In connection with thls prorwsition," 
sent two copies of the new agreement, reque.«ted that thèse copies be signed 
by an office r of lyewolling & Price- Williams, "regretting exceedingly onr delay 
lu thls instance." Tlie two blank assigiiments tlius sent forward in this letter 
bore tbi.*? indorsemeiit: "Consent by Company to A.ssignmerit of lutercst. The 
Manufacîuring Wood Worliers' Underwrit<;rs of Cbiiago, Illinois, hereby con- 
seuts IhîU the iiiterest of the Allen Llimher & B'ix Comiiaiiy ys assnrwl unfier 
this policy be assigned to Lewellinn: i& Price-Williams, of Llttle lîock, Ar- 
kansas. Lee Blakemore, Incorporated, fSigned] Lee BSakemore, Pres't., At- 
torney In Fact for tlie Undei'writers. Dated May 31, 1018." 

Prior to Alay 31. lOlS, wlien the telegram of the l'nderwriters that they 
were assigning the policy No. 7431 to f-^ewelling & l'rice-Williams with mort- 
gage clause as per wire was roceived, the premium deposit recited In that 
policy of .l'SOS.TS had not been paid. But on fecpipt of tliat telegram the Box 
Company sent its check for that amount, for which I^welUng & Price- 
Williams, to whom it was indebted, ptirsiiant to an agri'eniont of that f3ate, 
gave it crédit, to Blakemore, Incorporated, wbich coUected it on June 3, 1918, 
and retnined the proceeds of that collection. On .)u!y 3, 1918, before the let- 
ter of ,Tuly 2, 1918, and its contents reached the Box Company, the Insvired 
proi>erty was destroyed by tire. 

The litigation which has resulted in the decree below was commenced by 
the filing of a bill in equity by Lee Blakemore, Incorporated, against the mem- 
bers of the partnershlp of I/€Welling & Price-Williams to avoid the policy and 
contract of Insurance Oie latter claimcd, and that, if such relief should not 
be grnnted by the court, the court should novertheless adjudge the equities 
of the parties, the liability of tha underwriters, and tlie t^ourse ^v•hich Blake- 
more, Incoi-porated, the attomey in fact, should pursue with référence to such 
liability and tbe disposition of moneys in its possession. Snbsetiuently Lewell- 
ing & Ï'rice-Willlams proposed to file a cross-bill, and thereuiwn the parties 
entered iuto a stipulation to the effect (a) that Blakemore, InooriM^rated, should 
give and it did give a bond with surety in the sum of $30,000 to pay any 
amount that should be adjudged owitigby Blakemore, Incorporated, or any of 
the underwriters, to I-ewelling & Price-Williams ; (b) that Blakemore, In- 
corporated, admitted that fhe loss by fire of .luly 3, 1918, was $24,900; (c) 
that Blakemore, Incorporated, would and It did cHUse its appearancé and the 
appearance of one of the Underwriters Or subscribers to be entered to any 
cros.s-l)iU which Lewelling & Price-Williums AumUi file. Thereu]ion Blake- 
more, Incorporated, and Herman H. HetOer I-iiinber Company, a corporation, 
one of the underwriters, flled a substituted coiiiphiint for ttie same relief 
gought in the origiii.ll complalnt Of Blakemore, Incorporated. lewelling & 
Price-Williams, the other parties to whom the loss was payable as tlieir In- 
terests might appear nnder the telegrams which hâve been recited. àppeared 
and flled a cross-bill against the Slanufactnring Wood Workers' Underwriterà 
ami Blakemore.' Incorporated. The defendàuts to the bill and cross-bill an- 
ewered them, with the exception oi Manufacturing Wood Workers' Under- 
writers, whîch was sued in the cross-bill as an uniucorporated assoclationf 
and a subpœna to answer was served on the Insurance commdssioner of Ar- 
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kansas as service upon it, but this alleged unincorporated association did not 
appear or answ«r, and it lias not appealed from the decree below. 

John M. Zane, of Chicago, 111. (Zane, Morse & Marshall, of Chi- 
cago, 111., on the brief), for appellants. 

Allen Hughes, of Memphis, Tenn. (S. H. Mann, of Forrest City, 
Ark., on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and NEBLETT, 
District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). It 
has seemed necessary to a clear understanding of this case that many 
facts concerning it should be stated, and that the acts and writings 
of the parties and the course of the litigatiou should be portrayed, 
and this has been done in the foregoing statement. 

This is not an action at law. It is a svtit in equity. Lee Blakemore, 
Incorporated, the attorney infact of each of the underwriters, first 
invoked the action of the court of equity below to relieve it and the 
underwriters from payment of the loss which Lewelling & Price-Wil- 
liams sustained by the burning of the property described in the policy 
to the Box Company, on the ground that the défendants in that biH 
never made any Insurance agreement with the underwriters or with 
Blakemore, Incorporated, and never were insured ; and Blakemore, 
Incorporated, prayed that the policy to the Box Company and the in- 
surance under it, which Lewelling & Price-Williams claimed, should be 
adjudged nuU and void and canceled. Subsequently Blakemore, Incor- 
porated, and the Hettler Lumber Company, a corporation, and one of 
the underwriters, with leave of the court, filed a substituted complaint 
for the same relief on the same ground, and Lewelling & Price-Wil- 
liams answered that complaint and filed a cross-bill under which they 
claimed and still claim that they were induced by the acts and state- 
ments of Blakeniore, Incorporated, to believe that they were insured 
and to deposit $803.75 for such Insurance by the underwriters against 
loss on the same property and on the same terms as the Box Company 
would bave been insured if there had been no change of title or viola- 
tion of any term of the policy issued to that compan)'- before May 31, 
1918, when Blakemore, Incorporated, for the underwriters telegraphed 
that they were assigning the policy to Lewelling & Price-Williams. 
They also claimed that there was a meeting of minds and agreement 
of Insurance of the nature just stated between Blakemore, Incorporated, 
attorney in fact for the underwriters, and Lewelling & Price-Williams, 
on May 31, 1918, when the telegram of that day was received and the 
Box Company's check for the $803.75, the premium deposit, was sent 
to Blakemore, Incorporated, a check which it received and coUected. 

The facts in support of the first claim of Lewelling & Price-Williams 
are not without persuasive force. They undoubtedly satisfied the 
court below that under them the equity of Lewelling & Price-Williams 
was superior to that of Lee Blakemore, Incorporated, attorney in fact 
for the underwriters, and to that of any of the underwriters. 

Counsel for the appellants earnestly contend that the decree bélow 
should be reversed because Lewelling & Price-Williams never sub- 
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scribed to the prescribed written agreement and the power of attorney 
therein. But, in the opinion of the court, it was not indispensable to 
the création of an equity superior to that of the appellants, nor to the 
création of a contract of insurance, that they should subscribe to this 
formai power of attorney. 

[1] No principle of equity rests on a more solid foundation than that 
one who, by his acts or représentations, or by his silence when he ought 
to speak out, intentionally or through culpable négligence induces an- 
other to believe certain facts to exist, and the latter, in ignorance of 
the fact that they do not exist, acts on such a belief so that he will be 
substantially prejudiced if the former is permitted to deny the exist- 
ence of such facts, is thereby in equity estopped from interposing such 
a déniai. Independent School District v. Rew, 111 Fed. 1, 6, 49 C. C. 
A. 198, 55 ly. R. A. 364; Given v. Times-Republican Printing Co. et 
al., 114 Fed. 92, 52 C. C. A. 40; Paxson et al. v. Brown et al., 61 Fed. 
874, 881, 10 C. C. A. 135. 

[2] Counsel argue that after May 21, 1918, when the foreclosure 
sale of the insured property was confirmed, the policy issued to the 
Box Company had become absolutely void by its terms, and that there- 
after the insurance under it was not assignable. The provisions of 
the policy declaring it void in certain contingencies, however, had been 
inserted in that policy for the sole benefît of the insurer, and although 
those contingencies had become actualities it seems that the policy was 
not absolutely void, but that it was only voidable at the option of the 
insurers, and that, until they exercised the option to déclare it void, 
they might, by act or deed, waive the forfeiture which they had the 
power to enf orce, and continue the policy in force in case the insurable 
interest in the property and the right to the insurance thereunder were 
united and caused to exist in the same assurer! Westerlund et al. v. 
Black Bear Mining Cô. et al., 203 Fed. 599, 611, 612, 121 C. C. A. 
627; United States v. N. Y. & Porto Rico Steamship Co., 239 U. S. 88, 
93, 36 Sup. Ct. 41, 60 L. Ed. 161; Stutsman v. Olinda Land Co. (D. 
C.) 231 Fed. 525, 528; Pollock on Contracts, 9; Toy Toy v. Hopkins, 
United States Marshal, 212 U. S. 542, 548, 29 Sup. Ct. 416, 53 L. Ed. 
644. 

[3] However that may be, and even if, after May 21, 1918, the Box 
Company's policy was void, so that it had no insurance against loss 
by iîre upon the property described in it, nevertheless the telegrams, 
letters, and acts of Blakemore, Incorporated, which, as the foregoing 
statement shows, had plenary authority to make and deliver contracts 
of insurance, to change, modify, or cancel them, to make représenta- 
tions concerning them, and to do other and différent acts regarding 
them, which each underwriter might do for itself, were well calculated 
to lead Lewelling & Price- Williams to believe and undoubtedly did lead 
them to believe that they were insured against loss by fire to the prop- 
erty described in the policy to the Box Company ever after May 31, 
1918, and in reliance upon those représentations to fail to procure other 
insurance upon that property. On May 28, 1918, the Box Company 
and Lewelling & Price-Williams agreed that the policy and insurance 
the former had had on the property the latter had purchased should 
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be assignée! to the former, and that the Box Company for both parties 
should telegraph to the Underwriters for their consent to the transfer, 
and the Box Company did so. On May 31, 1918. the Underwriters, 
through Blakemore, Incorporated, answered that they were assigning 
the Box Company policy to Lewelling & Price- Williams and changing 
the payées in the mortgage clause, as requested by the telegram of 
the 28th. Thereupon the Box Company on that day sent its check for 
the premium deposit $803.75 on the policy, which had never been paid, 
to Blakemore, Incorporated, Lewelling & Price-Williams créditée! the 
Box Company with that amount on a debt the Box Company was owing 
them, and Blakemore, Incorporated, collected the check on June 3, 
1918, and retained the proceeds. On June 1, 1918, Blakemore, Incor- 
porated, wrote the Box Company that they were assuming tha,t the Box 
Company would operate the property, that they would effect the as- 
signment as requested and would appreciate notice of the fact if tlieir 
understanding was incorrect, and on June 4, 1918, the Box Company 
advised it that it would continue to operate the property. Blakemore, 
Incorporated, could hâve received and kept the $803.75 for nothing, 
but to secure or pay for the indemnity, the insurance of Lewelling 
& Price-Williams against loss on the property from fîre. Thèse acts, 
telegrams, and letters leave no substantial doubt that they led Lewelling 
& Price-Williams to believe that they were insured and to fail to secure 
insurance elsewhere, for such a belief was the natural and almost in- 
évitable effect of them. Nor is there much doubt that Blaltemore, In- 
corporated, intended that they should hâve that effect, for it indorsed 
on the blank assignments which it mailed to the Box Company on July 
2, 1918, toc late to reach it before the fire, its signed consent to the 
assignment of the policy, dated May 31, 1918, the day it telegraphed it 
was assigning the policy and changing the payées in the mortgage clause. 
There would be neither equity nor justice in permitting the underwrit- 
ers and Blakemore, Incorporated, to deny the existence of this indem- 
nity or insurance, which their acts and writings so clearly indicated, 
and so surely luUed Lewelling & Price-Williams into security and pre- 
vented them from obtaining other insurance. 

[4] The argument of counsel to the effect that the policy was void 
on account of the forfeiture resulting from the foreclosure and sale of 
the property insured, and that therefore neither it nor any insurance 
under it could be assigned, may be sound to the extent that the owners 
of the policy could not alone assign any insurance under it, so as to 
bind the insurers to the assignée; but when the original owner of a 
policy has assigned it with the consent of the insurer to another, who 
accepts the assignment, a new and independent contract arises between 
the insurer and the assignée, which is subject to no forfeiture by reason 
of the acts or omissions of the party originally insured because by 
the consent of the insurer to the assignment it has waived such for- 
feitures as against the assignée, and the latter has and may enforce the 
new contract. EHis v. Insurance Co. of North America (C. C.) 32 
Fed. 646, 649; 2 May on Insurance, 278A; 4 Joyce on Insurance, § 
2308 ; 14 Ruling Case Law, 107. 
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[5] Nor is the court convinced that a written agreement or power of 
attorney, signed by Lewelling & Price-Williams, or a written policy 
signed by Blakemore, Incorporated, was indispensable to the création 
of this new contract of Insurance by agreement between the Box Com- 
pany and Lewelling & Price-Williams and the consent of Blakemore, 
Incorporated, attorney in fact for the underwriters. Such contracta 
may be made by paroi, to be followed by subséquent writings express- 
ing them, and may take effect upon the meeting of the minds of the 
parties, as it seerhs to us the minds of the parties in this case did meet 
on May 31, 1918. Relief Pire Insurance Co. v. Shaw, 94 U. S. 574, 
576, 577, 578, 579, 24 L. Ed. 291 ; Eames v. Home Insurance Co., 94 
U. S. 621, 627, 629. 630. 24 L. Ed. 298; Insurance Co. v. Coït, 20 
Wall. (87 U. S.) 560, 567, 568, 22 L. Ed. 423. 

[6] The contention has not been overlooked that there was no con- 
tract between the underwriters and Blakemore, Incorporated, on the 
one hand, and Lewelling & Price-Williams on the other, and no estoppel 
in favor of the latter, because Lewelling & Price-Williams did not sign 
any of the telegrams or letters, nor were any of the letters or telegrams 
sent to them by name. But the évidence convinces that the Box Com- 
pany was the agent of Lewelling & Price-Williams to procure for them 
the new contract of Insurance for their benefit throughout the transac- 
tion, and that the Underwriters and Blakemore, Incorporated, had am- 
ple notice of that fact. The resuit is that there was no error or mistake 
in the conclusion of the court below that in equity and good con- 
science Lewelling & Price-Williams were entitled to recover from the 
Underwriters and their attorney in fact for the loss they sustained by 
the burning of the property in controversy. 

[ 7 ] Another claim of counsel for the insurers is that there can be no 
decree for the damage sustained by Lewelling & Price-Williams be- 
cause the property insured consisted of five différent lots, each of 
which was declared in the policy to be insured in a spécifie amount, 
and while the parties stipulated that the loss to the property was $24,900 
there was no stipulation or proof of the amount of loss upon either of 
the five lots. But a copy of the proof of loss was in évidence, from 
which it appears that the spécifie amounts insured on the first, second, 
and third lots was $27,500, which was more than the $24,900 recovered, 
and that nothing was claimed on the other two lots. Moreover, no ob- 
jection of this nature appears to hâve been made at the hearing, and 
there is no doubt that no error or mistake in the amount of the decree 
prejudicial to the Underwriters or Blakemore, Incorporated, arose in 
this State of the évidence. 

[8] Another position of counsel for the insurers is that the portion 
of the decree which grants a recovery of $24,900 and interest from 
the Manufacturing Wood Workers' Underwriters, is unauthorized and 
erroneous, because there was and is no such body entity or association 
suable or subject to the jurisdiction of the court below. It has not been 
found necessary to discuss or décide the question hère suggested in or- 
der to détermine vi'hether or not Lewelling & Price-Williams shall be 
paid their loss under this decree, and as the question is claimed to in- 
^■olve the issue whether or not a suit or judgment against such body 
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or association is violative of the Constitution of the United' States, we 
do not consider it or express any opinion upon it. Whether there is or 
is not such a suable body or association or entity subject to the jurisdic- 
tion of the court below or of this court, each of the individuals, fîrms, 
and corporations that became an insurer by making a contract of inter- 
insurance with Blakemore, Incorporated, as attorney in fact for the 
other insurers, and that remained such at the time when the loss in con- 
troversy occurred, was and is by the express terms of the agreement 
of insurance liable to pay the same proportion of the loss of L,eweUing 
& Price-WilUams that his, their, or its premium deposit bOre to the 
aggregate of ail the interinsurers' premium deposits under ail the con- 
tracts of interinsurance in efïect at the time of the loss, and each of 
thèse interinsurers was one of the Manufacturing Wood Workers' Un- 
dervvriters, and ail of them were the Manufacturing Wood Workers' 
Underwriters at that time. One of thèse underwriters, the Hettler 
Lumber Company, and the attorney in fact of each of them appeared, 
pleaded, contested, and tried the question of the liability of each of 
them for this loss, the court necessarily adjudged that the Hettler 
Lumber Company was liable for its proportion of the loss in reaching 
its conclusion and decree that Lewelling & Price-Williams should 
recover from Lee Blakemore, Incorporated, as attorney in fact for the 
Underwriters, and out of any moneys in its possession as such attor- 
ney in fact, the $24,900 interest and costs. Each claim of each of the 
other underwriters than the Hettler Lumber Company, that he, they, 
or it is not liable for this loss, is by the express terms of the agreement 
of insurance adjudged by the adjudication of the claim of the Hettler 
Lumber Company "as if it had been sole défendant in a similar suit or 
proceedings as to the similar claim against him." So it is that the de- 
cree below adjudges each undefwriter liable for its proportionate share 
of the loss, and decrees that Blakemore, Incorporated, shall pay the 
adjudged amount of that loss out of the moneys in his possession as 
attorney in fact. Blakemore, the président of the attorney in fact, 
testified "We hâve more than sufficient funds to meet thèse risks." 
Blakemore, Incorporated, pleaded in its answer to the cross-complaint 
that it had come into the court below and pleaded, and it proved in 
that court, that it had filed a bond with a sufficient surety in the amount 
of $30,000 to assure the payment of any money decreed that should be 
rendered in this litigation. ' Therefore the decree below is secured to 
be and will be paid by Lee Blakemore as attorney iij fact, and the 
Manufacturing Wood Workers' Underwriters, whether it is or is not a 
suable association, body, or entity, will be discharged from ail liabilitv 
by the payment of the amounts specified in the decree by the attorney iii 
fact out of the moneys in its possession, and the issue whether or not 
it is such an association, body. or entity is immaterial in this case. 

[9] It is suggested that the decree is erroneous because it does not 
adjudge the spécifie amount— that is, the proportionate share — of the 
principal and interest specified in the decree that each underwriter is 
liable to pay. But that is certain which may be made certain, and 
those amounts may be readily determined by computation. and it was 
unnecessary to state them in the decree. The court is confident that the 
281 F.— 61 
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amount adjudged by the decree will be speedily paid. If it should not 
be, this is a suit in equity, and the court below will hâve ample power 
subsequently to détermine, if necessciry, the spécifie amounts due from 
each underwriter, and to enforce their payment. 

[10] Attention is called by counsel to this provision of the agree- 
ment of Insurance found in the policy: 

"It is understood and agreed that there Is assumed by each subscriber, în- 
cluding the assured hereunder, as if a separàte policy was issued therefor, 
a siTin whieh is the same proportion of the aggregate liability hereunder that 
each subseriber's premium deposit bears to the aggregate of ali the sub- 
scribers' premium deposits under ail i>olicies in effect at the time of any loss." 

They complain that under this clause, whereby each subscriber, in- 
cluding the assured, assures his proportion of the loss, the amount spec- 
ified in the decree should be diminished by the proportion of their 
loss which Lew^elling & Price-Williams assumed. The contract so 
reads, and the decree should be modifîed by reducing the amount of the 
principal and interest specified therein by the proportion thereof that 
their premium deposit of $803.75 bears to the aggregate of ail the un- 
derwriters' premium deposits under ail the policies in eiïect at the 
time of the loss. 

There are other alleged errors and mistakes discussed. Ail of them 
hâve received deliberate considération, but none of them has been 
found to be material and prejudicial to the appellants. 

Let this case, therefore, be remanded to the court below, with di- 
rections to modify its decree by reducing the amount of the principal 
and interest specified therein by the proportion thereof that the premi- 
um deposit $803.75 of Lewelling & Price-Williams bears to the aggre- 
gate of ail the underwriters' premium deposits under ail the policies in 
effect at the time of the loss of Lewelling & Price-Williams, and let 
the decree, so modifîed, beand it is affirmed, without costs in this court 
against any of the parties. 

HOOK, Circuit Judge, participated in the hearing and conférence 
and concurred in the décision of this case, but died before the opinion 
was prepared. 



PAUCHET V. BUJAC, 

(Circuit Court of Appeals, Eighth Circuit. June 19, 1922.) 
No. 5702. 

1. Trial (S==>4 19— Exception waived by subséquent introduction of évidence. 

An exception by défendant to the overniling of a motion for dismissal 
at the close of plaintift's évidence is waived by the substHjuent intro- 
duction of évidence by défendant. 

2. Appeal and error <S=>959(I )— Pleading <S=»236(3)— Allowance of amendments 

to pleadings not reviewable. 

The allowance or refusai of amendments to pleadings during trial 
rests in the discrétion of the triai court, and its ruling is not reviewable 
in the appellate court. 

©ssFor other cases see same toplo & KBY-NUMBER In ail Kcy-Numbered Dlgests & Indexes 
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3. Appeal ànd error <S=9684 (2)— Refusai of contlnuance held not revlewable. 

Refusai of a contlnuance asked during the trial to take the déposition 
of a witness on a new Issue introduced by amendment Is not revlewable, 
wliere it does not appear what the testiraony of the witness would hâve 
been. 

4. Appeal and error <S=3237(6), 242(2)— No revIew of évidence in trial to court, 

in absence of motion and ruiing thereon. 

The question of law whether or not there is any substantlal çvldenee 
to sustain the findings in an action tried by stipulation wlthout a jury 
Is revlewable only when a motion was made or some other like action 
taken which fairly presented that question to the trial court and exception 
was duly taken to its ruiing. 

5. Appeal and error <&=9544(l)— Bill of exceptions essential to review of ruiings 

on motions. 

In actions at law in the fédéral courts a bill of exceptions, stating tho 
ruiing and exception, settled and slgned by the trial judge, is indis- 
pensable to a review of ruUngs on motions, oral or written. 
8. Attorney and client <®=>I34(I)— Right to compensation for services rendered 
before discharge. 

Where plaintifl was employed as an attomey by défendant to resist 
the appointment of an administra ter, but pendlng the proceedings was 
discharged by défendant who jolned In asklng such appointment, the 
fact that plalntifE contlnued to contest the appointment on behalf of other 
parties for whom he was also attorney held not to deprlve him of the 
right to compensation for services rendered before his discharge. 

In Error to the District Court of the United States for the District 
of New Mexico ; Colin Neblett, Judge. 

Action at law by Etienne de P. Bujac against Bertha Pauchet. 
Judgment for plaintifif, and défendant brings error. Affirmed. 

Charles S. Thomas, of Denver, Colo. (Neill B. Field and Milton J. 
Helmick, both of Albuquerque, N. M., and George K. Thomas, of 
Denver, Colo., on the brief), for plaintiff in error. 

Francis E. Wood, of Albuquerque, N. M. (Owen N. Marron, of 
Albuquerque, N. M., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and YOUMANS and JOHN- 
SON, District Judges. 

JOHNSON, District Judge. It is alleged in the complaint, in sub- 
stance, that the défendant (plaintifï in error) retained and employed 
the plaintifï (défendant in error), an attorney at law, and authorized 
him as her agent and attorney to protect her interests in the estate of 
her mother, Mathilda Cardoner, deceased, and to take ail proper ac- 
tion to prevent one Joseph R. Wilson from securing letters of admin- 
istration upon and possession of the property of said estate. It is al- 
leged that plaintifï, pursuant to said employment, rendered services for 
the défendant as an attorney and as her agent in protecting her inter- 
ests in said estate and in opposing the efforts of the said Wilson to 
obtain letters of administration upon said estate, and to secure pos- 
session of the estate without giving bond, and that in the performance 
of said services he made certain expenditures of money for her use 
and benefit. It is alleged that as the agent of said défendant he em- 
ployed Charles R. Bryce and Francis E. Wood, practicing attorneys, 

<S=>For other cases see same toplc & KE"S -NUMBER In ail Key-Numbered Dlgests & Indexes 
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wljo, associfited with.hiîn, rendered services fbr'the said défendant în 
said matter and made certain advances of money for her benefit; that 
the said Bryce and Wood each, before ^e commencement of the action, 
assigned his claim and account against the défendant to the plaintiff. 
Jïtdgment is prayed against the défendant for the reasonable value of 
said services, and for the recovery of the moneys advanced and paid 
out for, hef benefit. 

The. défendant in her answer in substance alleged that the plaintiff 
by correspondence represented to her that it was to her interest to 
oppose the appointment of said Wilson as execiltor of the last will of 
her inother; that believing and relying iipon thèse représentations of 
thç plaintiff, she authorized him to act as her attornqy and to take steps 
to prevent the appointment of Wilson,. as such e?çeciîi;or, but she denied 
that she authorized the plaintiff to eraploy ; associate counsel to assist 
him in said matter. She alleged that the plaintiff, after having been 
authorized to act as her attorney, caused her to join in the pétition 
theretofore filed by other persons asking the appointment of plaintiff 
as administrator with the will annexed of said estate and opposing the 
appointment of said Wilson as executor of said estate ; she alleged that 
she never authorized the plaintiff toapply for the appointment of him- 
self as administrator with the will annebcéd Or to join with other per- 
sons iti such application. : -,;,. : ■ ; , ■ ,, 

She alleged that it was in fact never- to her interest to oppose the 
appointment of Wilson; that there,wag never any légal ground for op- 
posing his appointment ; that the said Wilson,. during the course of said 
proceedings, voluntarily executed a bond as executor of said estate, 
and that if there had previously ejj^isted any cause to believe that it 
was to her interest to resist his appointment, which the défendant de- 
nied, the exécution of said bond rernoved such cause ; that having be- 
come dissatisfied with the course of the plaintiff as her attorney, she 
employed other counsel and advised plaintiff that she no longer wished 
to oppose the appointment of Wilson as executor of her m.other's es- 
tate ; that the said plaintiff, designing and intending to secure for him- 
self the benefits and émoluments accruing to the administrator with 
the will annexed of said estate, refused to discontinue opposition to 
the appointment 6f said Wilson as executor and continued to insist 
upori his own appointment as such executor, and is still so insisting, 
over the objection and contrary to the wishes of the défendant; that 
the said Bryce and Wood, plaintiff's âssignors, hâve joined with the 
plaintiff in his acts of hostility to the interest of the défendant and in 
disregard of her directions to discontinue opposition. to the appoint- 
ment of said Wilson as executor. 

The plaintiff filed a reply in which he admitted that he advised the 
défendant that the said Wilson was not a proper person to be executor 
of her mother's will orto be intrusted with the control of the estate, 
and that his appointment as executor shoù'ld be opposed. He denied 
that his représentations induced the déf ëndarit to employ him to op- 
pose the appointment of Wilson as exedutbr, and alleged that she was 
moved to oppose Wilson's appointment by information rèceived from 
her mother prior to her death. He alleged that, being a creditor him- 



PAUCHET V. BUJAC 965 

(281 F.) 

self of the estate, he requested other creditors to join with him in op- 
posing the appointment of said Wilson as exécuter for the purpose of 
safeguarding the interests of the défendant ; that the fact that he had 
applied for his own appointment as administrator, and had joined with 
other creditors of the estate in asking for his own appointment, and 
in opposing the appointment of Wilson, and the fact that he had em- 
ployed associate counsel, were communicated to and known by défend- 
ant, and by her subséquent agents and représentatives, ail of whom, 
with full knowledge, ratified and approved plaintifï's said acts, and, for 
a time, directed plaintifif and his associâtes to continue to prosecutè 
the said proceedings; that later the défendant directed the plaintifï 
to discontinue the proceedings in opposition to the appointment of 
said Wilson as executor ; that her request was acceded to and the 
proceedings as to her were subsequently dismissed by her substituted 
counsel. It is alleged that thereaf ter the plaintifï continued to prose- 
cutè the proceedings, askmg the appointment of the plaintifï as admin- 
istrator with the will annexed of said estate, and opposing the appoint-' 
ment of said Wilson as executor at the request and direction of the 
creditors by whom the proceedings had beeu originally instituted. 

The suit was tried by the court without a jury. The court made spé- 
cial findings and gave judgment for the plaintifï. Défendant brings 
error to this court. 

[1] At the conclusion of plaintiff's évidence the défendant moved 
the court for a dismissal of the action, on the ground that the évidence 
was insuffîcient to support a judgment in plaintiflE's favor. This mo- 
tion was overruled, and exception taken, and the défendant has as- 
signed the ruling as error. As the défendant introduced évidence aft- 
cr the court had overruled her motion for a dismissal of the action, the 
exception was waived, and cannot be considered by this court. Inter- 
national Lumber Co. v. United States, 231 Fed. 873, 146 C. C. A. 69. 

[2] During the progress of the trial the plaintifï was permitted to 
file an amended reply, over the objection and exception of the défend- 
ant. 

"The question of the allowance or refu.sal of amendments to the pleadings 
is one restlng in the discrétion of the trial court, and is not reviewable in 
this court." Philip Schneider P.rewin;; Co. v. Amei'ican Ice Mach. Co., 77 
Fed. 1.38, 23 C. C. A. 89. 

[3] Complaint is made that the court erred in refusing to grant a 
continuance, so as to permit the déposition of a witness to be taken to 
meet what is claimed to bave been a change in the issues by the al- 
lowance of the amendment above referred to. This assignment must 
be overruled, because it does not appear what the witness would hâve 
testified to. Dundee Petroleum Co. v. Clay (C. C. A.) 267 Fed. 145. 
And, besides, no exception was taken by the défendant to the ruling 
complained of. 

[4] The défendant has assigned as error that — 

"The court erred in overruling defendant's motion for judgment made and 
fîled at the close of the whole case, which said motion renewed the motion 
made by défendant at the close of plaintiff's case, and stated addltional 
grounds. To which action of the court défendant dulv excep'ed." 
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Much the larger part of defendant's brief is devoted to a discus- 
sion of this assignment. It appears in the bill of exceptions found in 
the record that the défendant did renew her motion for a dismissal of 
the action at the close of the évidence, but it does not appear that there 
was any ruling thereon and exception taken. Upon this state of the 
record the assignment must be disallowed. It is well-settled practice 
that the question of law whether or not there is any substantial évi- 
dence to sustain the findings of the trial court is reviewable only when 
a request or a motion is made, denied, and excepted to, or some other 
like action is taken, which fairly présents that question to the trial 
court and secures its ruling thereon during the trial. Wear v. Impé- 
rial Window Glass Co., 224 Fed. 60, 139 C. C. A. 622. This statement 
of the law has been many times repeated and applied by this court. 
Mason v. United States, 219 Fed. 547, 135 C. C. A. 315 ; Haynes Au- 
tomobile Co. v. Kansas Casualty & Surety Co., 261 Fed. 347; United 
States v. Atchison, T. & S. F. Ry. Co., 270 Fed. 1 ; McClay v. Fleming, 
271 Fed. 472; Northrup Nat. Bank v. Title Guaranty & Surety Co., 
271 Fed. 952 ; Gartner v. Hays, 272 Fed. 896. 

[5] There is printed in the record a copy of a document filed with 
the cierk purporting to be a written motion of the défendant, made at 
the close of ail the testimony, for a dismissal of the action on the 
ground of the insufficiency of the évidence to support a judgment in 
plaintiiï's favor. Following this motion in the printed record is what 
purports to be a copy of an order, signed by the judge, overruling 
and denying the motion, with an exception by the défendant noted 
thereon. It is claimed by the défendant that thèse two documents con- 
stitute a bill of exceptions, which should be treated as supplementing 
the duly authenticated bill appearing in the record, and that they au- 
thorize this court to review the évidence under the assignment above 
quoted. We cannot concède this contention. 

"It is a familiar and an established rule of practice of the fédéral courts 
that in actions at law a bill of exceptions, stating the ruling and the excep- 
tion, settled and signed by the trial judge. is indispensable to the review of 
rulings upon motions, oral or written." Chicago Great Western R. Co. v. Le 
Valley, 233 Fed. 384, 147 C. C. A. 320. 

The papers above mentioned were never settled and allowed as a 
bill of exceptions, nor authenticated by the trial judge as such, and, 
in addition to thèse defects, they contradict the certificate of the trial 
judge which is attached to the authenticated bill in the record. That 
certificate recites that the bill of exceptions to which it is attached con- 
tains ail the évidence and ail other proceedings had at the trial of the 
cause. The assignment of error based upon thèse unanthenticated 
documents printed in the record cannot be considered. 

The assignments of error based upon the alleged refusai of the 
trial court to make requested findings which appear in the printed rec- 
ord outside of the bill of exceptions must also be disregarded and for 
the same reasons. The défendant could not possibly hâve been preju- 
diced by the rulings of the court in the admission and exclusion of 
testimony, and for that reason the assignments of error based upon 
such rulings do not call for and will not be given further notice. 
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[6] There remains for considération the assignments of error, pré- 
sentée! in varions ways, to the effect that the judgment is not supported 
by the spécial findings of the trial court. The court found, substan- 
tially, as alleged in plaintiff's reply, that the plaintiff and his associate 
Wood (Bryce having withdrawn as counsel) — 

"actlng in plaintiff's own behalf as a creditor of the esta te and also at the 
request and by the directions of J. A. Reidy, one of the creditors, who was 
one of the original parties to the proceedings instituted to oppose Wilson's 
appointment and procure the appointment of a creditor to administer uijon 
the estate, continued the proceedings in the dit?trict court to final judgment 
therein, and, the said judgment heing adverse, tliereafter duly took and por- 
fected an api)eal from the same to the Suprême Court of New Mexico, and are 
still prosecuting said appeal." 

It is the contention of the défendant that the plaintifï was bound, 
the moment he learned that the défendant did not seek a common end 
with Reidy, to cease opposition to the defendant's wishes, or forfeit 
ail right to compensation for past services. The relation of attorney 
and client has always been regarded as one of spécial trust and confi- 
dence. Loyalty to the interest of his client is not only the highest duty 
of an attorney, but it is an inescapable obligation. Stieglitz v. Settle 
(Cal. App.) 195 Pac. 705; Peirce v. Palmer, 31 R. I. 432, 11 Atl. 201, 
Ann. Cas. 1912B, 181 ; In re Boone (C. C.) 83 Fed. 944. 

It is clear that the contention of the défendant would be sound, if it 
did not appear from the findings that the plaintifï and his associâtes 
représentée other parties to this litigation besides the défendant. The 
court finds that the proceedings were instituted by other creditor? of 
the estate ; that the défendant retained the plaintifï and auhoiized him 
as her attorney to take ail proper steps necessary to prevent the ap- 
pointment of Wilson as executor of said estate; that in pursuance of 
his employment the plaintifï joined the défendant as a party with him- 
self and other creditors in the proceedings theretofore instituted for 
the purpose of opposing Wilson's appointment ; that thereafter, and 
while the proceedings were still pending, the défendant changed her 
mind and decided not to f urther oppose Wilson's appointment as execu- 
tor, but decided on the contrary to unité with him in seeking his ap- 
pointment, and thereupon she discharged plaintiff and his associâtes 
and employed other counsel by whom she was dismissed from the pro- 
ceedings. The duty which the plaintiff owed the défendant at this ■ 
time must be determined by the obligation which he was under to his 
client or clients who instituted and still remained in the proceedings. 

The court has found: 

That the proceedings were continued "at the request and by the direction 
of .T. A. Reidy, one of the creditors, who was one of the original parties to the 
proceedings instituted to oppose Wilson's appointment and procure the ap- 
pointment of a creditor to administer upon the estate." 

The court also found: 

"That the acts of the plaintiff and Francis E. Wood, in contînuing the pro- 
ceedings in the District Court, after the wltlidrawal of the défendant and 
her dismissal of them as her représentatives was in furthenince of theii- 
('mplo.yment for that purpose by the aforesîiid .T. A. Reidv, a creditor * • * 
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and the plaiutiff and his associâtes at ail times, both before and after their 
dismissal, acted in good faith." 

If, as the court in efïect found, the plaintif? continuée! to prosecute 
the proceedings at the direction of Reidy, a créditer and an original 
party to the proceedings, in good faith, because of the obligation he 
was under to do so by virtue of his employment by Reidy, then in do- 
ing so neither he nor his associâtes forfeited the right to compensation 
for the services theretofore rendered by them in behalf of the défend- 
ant at her request. 

Counsel for the défendant strenuously maintain that the findings of 
the trial court which we hâve been considering are without support in 
the évidence, but, as we hâve seen, that question is not before us for 
review. 

We iind no error in the record, and the judgnient is affirmed. 



KNIGHT V. FIRST NAT. BANK OF STATESBORO, GA, 

(Circuit Court of Appeals, Sixth Circuit. Juno 28, 1922.) 
No. 3626. 

1. Contracts <g=328(3)— Contract of bank to loan money to packing company not 

shown. 

In suit on notes, where défendant counterclaimed for damages on 
ground that plaintilï bank breaclied its contraet to adviince money to cor- 
poration to be organized by défendant to take over the plant of a packing 
Company, which was largely indebted to the bank, lu relianee on which 
contraet défendant executed the notes as accommodation maker and 
indorser for the new corporation, évidence hcld not to sliow there was 
such contraet. 

2. Contracts ©=» 194— Under contraet to loan money to new corporation "taking 

over" corporation Indebted to lender, physical possession of property not 
"taking over." 

Under contraet between bank and promoter that the bank would ad- 
vance money to corporation to be organized by the promoter to take over 
the plant of a packing company largely indebted to the bank, tiie more 
taking possession of tlie plant under a contrac-t of purchase, and making 
repairs, without paying any of the purchase price, was not a "tak.ing over" 
of the plant. 

In Error to the District Court of the United States for the Western 
District of Kentucky ; Walter Evans, Judge. 

Action by the First National Bank of Statesboro, Ga., against 
Charles H. Knight. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Graddy Cary and Burnett, Batson & Cary, ail of Eouisville, Ky., 
for plaintiff in error. 

Win. Marshall Bullitt and Bruce, Bullitt & Gordon, ail of Louisville, 
Ky., for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

@=>ror other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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DONAHUE, Circuit Judge. The First National Bank of States- 
boro, Ga., brought an action in the District Court to recover from 
Charles H. Knight on two promissory notes, each calling for $6,666.66, 
with interest at 8 per cent, per annum and costs of protest. The de- 
fendant for ccunterclaim averred that the First National Bank of 
Statesboro, Ga., through its président, r>rooks Simmons, entered into a 
contract with Knight to the ultin:ate effect that, if Knight would organ- 
ize the Southern States l'acking Company to take over the plant of the 
Rullcch Packing Company, which company was largely indebted to 
the plaintifï bank, and to Simmons, its président, who was also a part 
owner thereof , and which should agrée to take over and purchase said 
packing plant, the bank would loan to the packing company $100,000 
for operating capital when the packing plant was pîaced in condition to 
be operated ; that, relying upon said promi.se and agreement, the de- 
fendant executed the notes sued u]ion as accommodation maker and 
indorser for the corporation organized by him to take over this plant, 
for the purpose of providing funds to put said plant in repair, and that 
the pi'oceeds of said notes, with the knowledge of the plaintifif bank, 
were used for that purpose; that the défendant fuUy performed his 
contract, but that the plaintiff bank, after the plant had been taken over 
and put in condition to be operated, failed and refusée! to loari the 
Southern States Packing Company $100,000 for operating capital, or 
any other sum or amount whatever, to the damage of the défendant in 
the sum of $50,000, for which he prayed judgment, less a crédit there- 
on of the amount due upon the notes sued upon, with interest. To 
this counterclaim the plaintiff filed an answer, denying ail the material 
allégations contained therein. At the close of ail the évidence the 
trial court directed a verdict for the plaintifï for the full amount of the 
two notes, with interest at 6 per cent per annum. 

On the trial of this case the plaintifï in error testified that he had 
"two verbal contracts with the F'irst National Bank of Statesboro, Ga. 
— one in June, and one in September — and a written contract with the 
bank through their letter of June 18th." The notes sued upon were re~ 
newals of notes for like amounts dated August 13, 1920, and therefore 
the plaintifï in error could not bave been induced to exécute thèse origi- 
nal notes in August by a contract made in the following September. 
However that may be, the plaintiff in error testified upon'cross-exami- 
nation as foUows : 

"Q. After the letter of .Tune 18. 1920. dirt ynn evor hâve any other writint? 
or any other VRrbal Mgreemont Avith the First NiitioiiiU Bani?;? A. Only i» 
the way of a verbal a^reoment. which ^vas really nothing but repeatins the 
same aeroemeut in iny visit of Keptemlwr. l'.)20, to Statesboro. Nothing new 
was agref-d on. 

"Q. So that everythint: that the First National Kank agreed to do with yoii 
vfHH expres.sed in the lutter they wrote you on .Tune IS in re.^ponse to your let- 
ter of June 15? A. \\'ith ihe exceiition tliey wrote to me about stock suh- 
scriptions. 

"Q. But so far as lenduig nioney it i.s ail in that letter of June 18? A 
Yes, sir." 

He f urther testified that when he was in Statesboro, in April of 1920, 
investigating this plant, he explained to Mr. Simmons that it would 
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take a lot of moiiey to get the plant in proper condition and to run it, 
and then said to him : 

" 'If I should organize a company to take this over, woiild you put iip tho 
money to operate?' and he said, 'Absolutely; you need not worry about that.' 
He further stated that, if his bank could not furnish ail of it, he would go to 
tlie bank's connections at Charleston, Atlanta, aud Savannah and get the 
money." 

This is ail of the April conversation detailed by the plaintiff in error 
in référence to the bank loaning money for operating capital to the 
Southern States Packing Company. Even if Simmons' statement 
had been sufficiently definite as to the amount to be loaned and the 
.security that would be accepted for such loan, Knight did not, in this 
conversation, agrée or obligate himself to organize a company to take 
over this plant ^nd put it in repair. On the contrary, he merely in- 
quired as to the possibility of securing loans from Simmons if he 
(Knight) would organize such a company. This fully appears by his 
letter of the 15th of April, directed to Simmons, in which he said: 

"Want to assure you that I deeply appreeiate your showing me over the 
eounty, and, while I hâve not conie to any definite conclusion in regard to 
the proposition, hope to do so in a short time." 

The next communication from Knight to Simmons was his letter of 
Juné 15th, the important parts of which read as follows: 

"You will recall havlng met me in Statesboro several vceeks ago, when 
there for the purpose of inspecting the plant of the Bulloch Packing Company 
in company with Messrs. F. B. Wiiliainson and R. M. Williams. * * • Wp 
hâve agreed to associate ourselves with theae gentlemen and take over and 
operate the plant in connection with several others ; a new and much larger 
corporation being necessary and of which I will be the président. The présent 
sale contract secured by Mr. Williams seems satisfactory in every way. 
* * * The plant as it stands now is déficient in many vital respects, and, in 
order to make satisfactory returns, will hâve to be enlarged and expanded in 
many ways, particularly in additional cold storage, freezer, and ice-makinK 
capacity. This must be immédiate and will require a considérable cash outlay. 
As you doubtless know, a very large sum of money is required to oi)erate a 
packing house, but the turnover is fast, and packing house paper is consid- 
ered strictly gilt edge. We are large borrowers in our business, and what we 
désire to know is the attitude your local bankers will take in respect to 
loans for operating purposes. * * * i am directing this letter to you, 
with the reguest that you kindly take the matter up with the présidents of 
both the Bank of Statesboro and the Sea Island Bank, and write me promptly 
what we can expect from theni in the line of crédit, only for opération. Ton 
are no doubt familiar with our ratiug, and Pun or Bradstreet will show both 
the Louisville l'rovision Company, Henry Knight & Son, Ix)Uisville Render- 
ing Company, and the Standard By-Products Company, which are under our 
control and management." 

This letter did not refer to the alleged prior agreement or contract 
between Knight and the bank, but, on the contrary, requested that Sim- 
mons would inform him as to the attitude of the local banks in référ- 
ence to loaning money for operating capital. It was not an acceptance 
nor did it purport to be an acceptance, of any proposition made by Sim- 
mons in April, and, even if it did so purport, the situation had entirely 
changed. Before the receipt of this letter, the owners of this plant had 
entered into a written contract with Mr. Williams, by the terms of 
which Williams had agreed to organize a company to take over this 
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plant and to pay for it $85,000 in money on or before July 10, 1920, 
and $75,000 par value of the new company's 8 per cent, cumulative 
preferred stock. It appears from the testimony of Mr. Williams, of- 
fered on behalf of the plaintiff in error, that he and Mr. Williamson 
had for some time prior thereto been trying to buy this packing plant, 
and that on June 1, 1920, he made a contract with the owners of the 
jjiroperty to buy the same, and it further appears from Knight's letter 
that it was after this contract was made, and the contract seemed satis- 
factory to him, that he became associated with thèse gentlemen in this 
enterprise. That being true, the purpos« of the First National Bank 
of Statesboro, Ga., and its président, Mr. Simmons, in making the in- 
ducements and représentations to Knight, as averred in his counterclaim, 
had been fully accomplished before Knight became associated with 
Williams and Williamson in this enterprise. 

In reply to Knight's letter of June 15th, Simmons on June ISth wrote 
a letter, which in part reads as foUows : 

••My impression is that the three banks could advanee as much as $100,000 
i>r i>erhaps .$150,000, and we shall hope to he able to give you assistance in se- 
cnring some from our connections in Savannah and Atlanta, and I feel sure 
MesHrs. Groover and Donaldson will do likewise, should it be necessary." 

Mr. Knight not only admits that he received this letter, but it was of- 
f ered by him in évidence, and, in connection therewith, he testified that 
its terms were substantially the same as the terms of the oral contract 
that he claimed was made in April of that year. In his letter of June 
1 5th Knight stated : 

"We hâve agreed to associate ourselves with thèse gentlemen and take 
over and oi)erate the plant. * * * We are large borrowers in our busi- 
ness. * * * You are no doubt familiar with our rating, and Dun or Brad- 
street will show both the Louisville Provision Company, Henry Knight & Son, 
Ixjuisville Rendering Company, and the Standard By-Products Company, 
which are under our control and management." 

This statement referring Simmons to Dun or Bradstreet as to the 
rating of thèse other companies, considered in connection with the 
further statements : "We hâve agreed to associate ourselves with 
thèse gentlemen" (referring to Williams and Williamson), and "we 
are large borrowers in our business," "you are no doubt familiar with 
our rating" is not possible of any construction other than that the créd- 
it of thèse companies would be pledged for the security of any loans 
to the new company. In any event, if that was not the meaning and in- 
tent of thèse statements, yet if Simmons and the other local bankers 
so interpreted them, the mistake was not occasioned by their fault, but 
rather by the fault of the writer. Later Knight again wrote SimmonSi 
suggesting that local people interested in the BuUoch plant ought to 
subscribe for some of the capital stock in the new company. This met 
with ready response, and $15,500 was subscribed upon condition that 
Knight and his associâtes would carry out and perform the contract 
with Williams, dated Tune 1, 1920, by the payment of $85,000 in cash on 
or before July 10, 1920. 

If there were any possibility of construing the statement made by 
Simmons in his letter of June 18th as to his impression respecting the 
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amount the local banks would loan, and his hope to be able, if necessary, 
to secure other loans from other banks, into an absolute contract on the 
part of the First National Bânk of Statesboro to loan the new company 
$100,000 for operating capital, upon its own crédit, nevertheless the 
new company, the Southern States Packing Company wholly failed 
to take over and pay any part of the $85,000 purchase price on Jiily 
10, 1920, as required by the contract, or at any other tune. Upon this 
proposition there is no conflict in the évidence. On the 19th day of 
August, 1920, a new contract was entered into by the owners of the 
î)lant directly with the Southern States Packing Company, extending 
the time for this cash payment, and providing for payment of the same 
by installments in September and November of that year and January 
and March of the next year. At the time demand was made upon Sim- 
mons in Louisville, as stated by Knight, to loan this new company 
$100,000 on its own crédit for operating capital, no part of this pur- 
chase price had been paid, and it then was in default for payments over 
due in the sum of $36,416.66. 

On November 22, 1920, and after the refusai by Simmons to loan 
this money, Knight with full knowledgeof ail the facts now relied up- 
on,- wrote Simmons enclo.sing a ' check for the interest on one of the 
notes hère sued upon, due November 25th, and inclosing a renewal note. 
On November 29, 1920, the First National Bank of Statesboro, Ga., 
wired Knight as follows : 

"lutter received, your position ridiculoua. Carry ont your agreement and 
praclically sure you can set ail ever promised. Note protested. TJ.nless sat- 
isfactory security ofïered foi- both notes will give our attorney to-morrow. 
Please answer." 

[1, 2] Itis clear from a considération of this entire record that the 
plaintiff in error ofïered no substantial évidence to sustain the material 
averment of his counterclaim. Ort the contrary, his testimony as to his 
conversation with Simmons in April and September, and the letter of 
Simmons to him.dated June 18th, conclusively show that the plaintilï 
bank did not enter into any contract to loan the Southern States Pack- 
ing Company $100,000, or. any other sum or amount whatever. It also 
further appears, from the uncontradicted évidence ofïered by the plain- 
tiflf in error, thateven if the proof ofïered in his behalf, including testi- 
mony of witnçsses other than plaintiff in error, tended to sustain the 
contract pleaded in his counterclaim, he wholly failed to perform the 
conditions précèdent on his part to be performed. The taking posses- 
sion of this plant under a contract of purchase and making repairs 
thereon, without paying any part of the purchase price whatever, was 
not "a taking over" witbin the terms of the claimed contract. On the 
contrary, the failure to pay the purchase price was a f ailure of consid- 
ération, and that appearing by the uncontradicted évidence ofïered by 
the plaintiff in error wpuld require the trial court to direct verdict. 

The trial court based its order directing a verdict upon three grounds, 
one of which was that there never was any contract with the défendant 
respecting thèse notes except his promise to pay each of them. Giving 
full force and effect to ail the évidence offered on behalf of plaintiff in 
error, the trial court could reach no other conclusion. It is therefore 



ENGSTROM V. LOWELL 973 

(281F.) 

unnecessary to the détermination of this case to consider the other 
questions presented by this record. 

For the reasons above statéd, the judgment of the District Court is 
affirmed. 



ENGSTROM v. LOWELL et al. 
In re PONZI. 

(Circuit Court of Appeals, First Circuit. June 27, 1922.) 
No. 1535. 

1. Bankruptcy <S=:3l 75— State law détermines whether transfer is fraudulent. 

The question whetber a particular transfer of property by a banUrupt 
is fraudulent, under Banliiuptcy Aet, § 70e (Comp. St. § 9654), must be 
determined by the laws of the state which goveni the transaction in 
question. 

2. Fraudulent conveyances <@=9l55— Purchaser must hâve had actual Knowledge 

of fraudulent purpose. 

Under the law of Massachusetts, as settled by décision, to set aside a 
transfer because in fraud of creditors, it must be shown that the pur- 
chaser, if paying a valual>le considération, had actual knowledge of, or 
partlcipated in, the fraudulent purpose of the seller. 

Appeal from the District Court of the United States for the District 
of Massachusetts; George W. Anderson, Judge. 

Suit in equity by James A. Lowell and others. trustées in bank- 
ruptcy of Charles Ponzi, against Richard Engstrom. Decree for com- 
plainants, and défendant appeals. Reversed. 

See, also, 268 Fed. 997, and 280 Fed. 193. 

Edward C. Stone, of Boston, Mass. (Sawyer, Hardy, Stone & Mor- 
TÏson, of Boston, Mass., on the brief), for appellant. 

James A. Lowell, of Boston, Mass. (William R. Sears and William 
C. Rogers, both of Boston, Mass., on the brief), for appellees. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
RIS, District Judge. 

JOHNSON, Circuit Judge. This is an appeal from a final decree 
upon a bill in equity, in which the appellees, as trustées in bankruptcy 
of Charles Ponzi, are plaintiffs, and the appellant défendant, and 
they will be so designated herein. 

By virtue of the provisions of section 70e of the Bankruptcy Act 
(Comp. St. § 9654), the plaintiffs ask that a conveyance of certain 
real estate of the défendant to the bankrupt be rescinded, and that 
the défendant be ordered to pay to them the considération which he 
received. This section is as f ollows : 

"The trustée may avoid any transfer hy the bankrupt of his property 
which any créditer of such bankrupt might bave avolded, and may recover 
the property so transferred, or its value, from the person to whoni it was 
tran.sferred, unless he was a bona fide holder for value jjrior to the date of the 
ad.ludication. Such property may be recovered or its value collected from 
whoever may hâve received it, except a bona flde holder for value." 

i^zsFor other cases see same toplo & KEY-NUMBER In aU Key-Numberefl Dlgests & Indexes 
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The fiîll alléged that Ponzi was engag^ed in a Scheme to defraud the 
, public ; that under the name of the Securities Exchange Company 
he was selling written obligations by the terms of which the buyer 
was promised in 90 days 50 per cent, in addition to the amount he 
invested, and that, to tntice the public to invest. the time for redeem- 
ing this promise was shortened to 45 days; that he represented that 
he was dealing in international exchàhge, f rofri' which he was deriv- 
ing enormous profits that enabled him to do this, but that, in fact, he 
transacted no substantial business in international exchange of any 
kind, and made no profits from that or any other source ; that during 
the time of the negotiations with the défendant, and at ail times after 
May 1, 1920, he was insolvent, and became more so with each obliga- 
tion that he issued; that the only means he had of continuing his busi- 
ness was the issue of new obligations ; that the défendant knew, or 
had reasonable cause to believe, that Ponzi was engaged in a fraudu- 
lent scheme and was insolvent, and, further, that there was a mate- 
rial misunderstanding in regard to the contract under which the de- 
fendant was to convey certain real estate to Ponzi. 

The défendant was the owner of an estate at No. 19 Slocum road 
in L^xington, Mass., and placed it for sale in the hands of one J. 
Clinton Thompson, an attorney. Through a real estate broker, te 
whom he had written that the property could be purchased for $35,- 
000, Thompson got in touch with Ponzi, and received from him an 
offer pf $9,000 cash and a note of the Securities Exchange Company, 
under which name Ponzi was doing business, for $20,000, but payable 
in 45 days in the sum of $30,000, to be secured by a mortgage upon 
the property. When this ofïer was reported to the défendant, he 
testjfied that he stated to his attorney that he would not accept a note, 
but thàt he would sell for $9,000 cash and $30,000 additional, secured 
by a mortgage upon the property. Hè further testified that, upon 
the evienihg of the same day that this ofFer was reported to him, Ponzi 
called him up over the téléphone and tôld him that he liked the house 
and would take it for $39,000, and said nbthing about a note. Later 
Thompson reported to the défendant that Ponzi did not want to give 
a mortgage upon the property, but would give a certificate of deposit 
of the Hanover Trust Company in place of the mortgage. 

The défendant declined to accept a certificate of deposit of the 
Hanover Trust Company, but agreed to accept a certificate of deposit 
of the Tremont Trust Company. Ponzi afterwards paid Thompson 
$5,000; and deliverèd to him a certificate of deposit of the Tremont 
Trust Company for $30,000, dated May 28, 1920, and payable to the 
défendant 45 days after date, with interest at 4 per cent. 

Thompson deliverèd the certificate of deposit to the défendant and 
told him that he had deposited the $5,000 to his crédit and that $4,000 
more would be paid to him when the deed was deliverèd, and that it 
would be necessary to pay $39 for Internai Revenue stamps to be 
placed upon the deed. 

Mrs. Êngstrom and the défendant niet Ponzi and his attorney at 
the office of Thompson in Boston, where a deed of the property was 
signed and deliverèd to Ponzi, and the défendant received from him 
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$4,000 in cash. After Mr. and Mrs. Engstrom had left Thompson's 

office, Ponzi gave Thompson this note: 

"No. 4122. Boston, Mass., 5/28/20. 

"The Seeurities Exchange Company, for and in considération of tlie sum 
of exactly $20,000, receipt of whicli Is hereby acknowledged, agrées to pay 
to tibe order of Rictiard Engstrom upon présentation of this voucher at forty- 
five days from date the sum of exactly $30,000, at the company's office, 27 
School Street, Room 227, or at any bank. 

"The Seeurities Exchange Company, 

'"$30,000. By Charles Jt-onssi, B. R. B." 

Thompson testified that he put the note into his desk and went away 
for a week, but on his retum that he called up the défendant by télé- 
phone, and told him that Ponzi had left the note, and that the défend- 
ant said, "Take it back," or "Send it back," or something of that sort; 
that on several occasions afterwards he went to Mr. Ponzi's office, but 
could not see him, and therefore did not return the note, but kept it 
until the early part of Augtist, when he delivered it to an auditor who 
had been appointed to examine into Mr. Ponzi's accounts. 

The défendant testified that he knew nothing about the note until 
he was informed by Mr. Thompson that it had been left with him 
after the deed had been given, and that he then directed Thompson 
to retum it. He also testified that a few days after this conversation 
with Thompson he again told Thompson to take the note back. 

The certificate of deposit of the Tremont Trust Company which 
was given to the défendant was paid at its maturity on july 12, 1920, 
with $150 interest. 

We cannot reconcile the defendant's testimony, that he had no 
knowledge that a note was to be given as part of the considération 
for a deed of his property, with the fact that he accepted a certificate 
of deposit for $30,000, payable in 45 days, which would be the amount 
due upon the note at the expiration of that time, nor with the fact 
that he was receiving $4,000 more for his real estate than the sum 
for which his agent had written the broker it could be purchased and 
for which the latter had oflfered it to Ponzi. 

No explanation of thèse f acts was ofïered by the défendant, and 
we are forced to the conclusion that the défendant knew that in some 
way the ben&'it of his name as an investor with Ponzi was to be part 
of the considération for a deed of his property. 

The only évidence that Ponzi was engaged in a fraudulènt scheme 
or was insolvent at the time of the convevance to him. or of the ne- 
gotiations which led up to it, was the testimony of an auditor who was 
employed to examine the books and accounts of Ponzi, and who tes- 
tified in substance that there was no complète set of books which 
showed Ponzi's transactions. According to the books, the first note 
was issued on December 20, 1919, and between that date and August 
9, 1920, the date on which an involuntary pétition in bankruptcy was 
filed, notes showing an investment value (meaning amount invested) 
of $9,583,591.82 and of the face value of $14,374,755.59 had been 
issued; that therè was no record showing the amount of cash paid 
out; that in some instances new notes were issued for notes that fell 
due, and that notes redeemed by cash and new notes had 'an; iinvest- 
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ment value of $5,318,939.68 and a face value of $7,978,402,86; that 
the only other transactions shown by the books and vouchers were 
the invèstment of $200,000 or $300,000 in various companies and in 
loans or mortgages; that there was no record of assefs and liabilities 
as of May 28, 1920, or during that hiOnth. 

There Vy'g.s no direct , évidence that the défendant or his agent, 
Thompson, had any knowledge of the nî^ture of the business in which 
Ponzi was engaged, or that he was insolvent, or had reasonable cause 
to believe the same, or that Ponzi intended, by the transaction with 
the défendant, to hinder, delay, or defraud his creditors; but it is 
claimed that such knowledge on the part of the défendant may be 
fairly inferred from the admitted fact^. .,.■,. 

. The défendant swore positively that he had never heard anything 
about Ponzi's business and knew nothing about it ; that he had. never 
heard of him until his name, was mentioî|e,if|.by Thompson as a possi- 
ble purchaser of his property; and that the only information that 
Thompson then gave him in regard to Poilzi was that he was engaged 
in some business of international excha.nge. Thompson testified that 
he did not know what business Ponzi was carrying on, but under- 
stood that he was "in some foreign exçliange business, of whose dé- 
tails he had no knowledge vvhatever." 

[1] The question whether a particular transfer is fraudulent under 
section 70e must be determined by the la>vs of the state which govern 
the transfer in question. In re Mullen (D. C.) 101 Ked. 413, 417; 
Holbrook v. International Trust Co., 220 Mass. 150, 154, 107 N. E. 
665. 

In re Mullen, supra, Judge Lowellsaid (101 I^ed. at page 417): 

"The right of the bankrupt's creditors to set aside the conveyance Iiere in 
question was given b.y the law of Massachusetts, of which law the statute of 
13, Bliz. is a part. See Bump, Fraud. Conv. § 12. The right originally giveii 
by the statute of 13 Eliz. has been in .some respects rnodilied by tlie statutes 
of Massachusetts, and the whole lavv upon the subject lias been interpreted 
by the décisions of Massachusetts courts. By the: interprétation put by, those 
courts upon the law which gives the right I am bound. Schreyer v. Scott, 134 
V. S. 405, 10 Sup. et. 579, 33 L. Ed. 955, and cases there cited." 

[2] The Massachusetts décisions hold that, to set aside a transfer 
because in fraud of creditors, it must be shown that the purchaser. 
if paying a valuable considération, had actual knowledge of or partici- 
patéd in thé fraudulent purpose of the seller. Cohen v. Levy et al.. 
221 Mass. 336, 108 N. E. 1074. See; also, Wad.sworth v. Williams, 
100 Mass. 126; Pierce v. O'Brien, 189 Mass. 58, 75 N. E. 61; Gate- 
ly V. Kappler, 209 Mass. 426, 431, 95 N. E. 859. 

We cannbt travel outside of the record, and in that there is no 
direct évidence that the défendant had actual knowledge that Ponzi 
was engaged in a fraudulent scheme, or that he was insolvent and 
intended by the payment which he màde to the défendant "to hinder, 
delay, or defraud his creditors" ; nor does it contain admitted f acts 
from which knowledge can fairly be inferred. 

It is contended, however, by thé trustées, that the deed should be 
declared void because there was a material misunderstanding in re- 
gard to the terms of the sale; that Ponzi understood that the note for 
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$20,000, payable in 45 days, in the sum of $30,000, was to form part of 
the considération for the deed, and that the certificate of deposit of 
the Tremont Trust Company was to be given to secure payment of 
the note, while the defendiant testified that the note fqrmed no part of 
the considération, which was $9,000 in cash and the certiiîcate of de- 
posit of the Tremont Trust Company for $30,000. 

As we hâve reached the conclusion that the défendant knew that 
the benefit of his name as an investor was part, of the considération, 
we think there -^^^as no material misunderstanding as to the terms of 
the sale. 

The trustées further contend that the défendant, knowing that the 
Ponzi note was an essential part of the transaction, and that Ponzi's 
only reason for paying him, $39,000 for his real estate was to get the 
use of his name as an investor, defrauded Ponzi of the adyantage of 
the transaction, because he denied upon one occasion that he had in- 
vested any money with Ponzi, and therefore that the deed shpuld be 
rescinded and the considération which he received paid to the trustées. 

Although the défendant testified that he made such a déniai, the 
fact is undisputed that his name remained upon Ponzi's bppks as an 
investor, and that the note was retained by his attorney ' until after 
the pétition in bankruplcy against Ponzi had been filed. 

The decree of the District Court is reversed, and the case is, re- 
manded to that court, with direction to dismiss the bill, with costs 
to the appellant in this court and in the District Court. 



AUGUSTA-AIKEN RY. &. ELECTRIC CORPORATION v. RAILROAD COM- 
MISSION OF SOUTH CAROLINA et al. 

(Circuit Court of Àppeals, Fourtli Circuit. .Tune 6, li}22.) 

No. 190.^. 

1. Carriers ®=>l2(n— Rallroad Company may contest validity of rates fixea by 

state commission. 

Under Civ. Code S. C. 1912. §§ 3174, 3175. aiitliorizing tlie state Rail- 
road Commi.ssion to fix .reasonalile rates, there is no contract between 
a railroad coinjwny and the state respecting rates so flxed, wliicli estops 
tlie Company froin contesting the reasonableness or assertlng the con- 
flscatory character of such rates. 

2. Carriers ig=>l8(6)— Confiscation by refusai of state commission to permit 

increase of rates may be enjoined. 

Whetlier a rate to be charged by a publie service corporation was 
confiscatory wlien prescribed by a state commission, or \vhetlier, thoush 
reasonable when prescribed, it beconies confiscatory by reason of cbanged 
conditions, the power of tlie courts is equally ample, and its exercise is 
equally oWigatory, to enjoin confiscation effected by refusai to permit 
an increase. 

3. Carriers ®=3l8(6)— Injunction restraining enforcement of confiscatory rate may 

fix limit to temporary rate. 

An injunctlon restraining enforcement of a rate flxed by a state com- 
mission found to be confiscatory does not prevent the commission f rom 

^saFor other cases see same topie 6 KKY-NUMBER In aU Key-Numbered Digeets & Indexes 
281 F.— 62 
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fixing a reasonable rate, and the injviiiction .mny prescribe a lirait to 
the rate whieh may be charged by the carrier pending action by the 
commission. 

Appeal from the District Court of the United States for the Eastern 
District of South Cârolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

Suit in equity by the Augusta-Aikén Railway & Electric Corporation 
against the Railroad Commission of South Cârolina and others. From 
an order denying a motion for preliminary injimction, complainant 
appeals. Reversed. 

Boykin Wright, of Augusta, Ga., and William Elliott, of Columbia, 
S. C. (George T. Jackson, of Augusta. Ga., and W. C. McLain, of Co- 
lumbia, S. C, on the brief), for appellant. 

Samuel M. Wolfe, Atty. Gen., of South Cârolina (John M. Daniel, 
Asst. Atty. Gen., of South Cârolina, and John F. Williams, of Aiken, 
S. C, on the brief), for appellees. 

Before KNAPP, WOODS, and WADDILL, Circuit Judges. 

PER CURIAM. The essential facts are thèse: The Augusta- 
Aiken Railway & Electric Corporation, appellant hère, opérâtes an elec- 
tric railway, 23.9 miles in length, between the cities of Aiken, S. C, 
and Augusta, Ga. Ail but half a mile of this railway is in South Câro- 
lina, and the jurisdiction of the Railroad Commission of that state is 
conceded. In 1917 the company divided its road into eight zones, and 
established a rate of 5 cents for each zone, or 40 cents from one city 
to the other. This rate is still in force, and under the laws of South 
Cârolina cannot be raised without consent of the Railroad Commis- 
sion. 

In February, 1921, the company applied to the commission for leave 
to increase this rate to 9 cents a zone, or 72 cents for the entire trip, 
setting out in its pétition that earnings for the yeaf 1920 were not only 
insufficient to yield any return whatever on the value of its property, 
but left a déficit of more than $25,000, after paying operating expenses 
and making proper déductions for dépréciation, taxes, insurance, and 
other charges. A hearing on this pétition was had in April, and a re- 
port made in the following August, in which among other things, the 
commission says : 

"The railway company produced exhibits showing the amount of revenue 
and operating costs for a period of flve years, commenclng in 191.5 and end- 
ing December 31, 1920. Only one of thèse years, 1918, showed any profit 
whatever, and that amounted to Qnly $311.56. During the years 191.5, 1916, 
and 1917, the losses were. In round figures, $23,000. In 1919 this was re- 
duced to less than $12,000. In 1920 the déficit amoimts to $25,436.01." 

Notwithstanding this showing, the Commission refused permission 
to increase the rate, but instead ordered a réduction of service to the 
extent of practically one-half, on the-theory that reduced cost of opér- 
ation would afïord financial relief. Shortlythereafter, in September, 
1921, this suit was brought against the commission and its members 
to enjoiri the enforcement of the 5-cerit rate, and for such other relief 
as might be just and équitable. 
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At the hearing in October on motion for a temporary injunction, the 
Company made proof, by its verified complaint and attached exhibits, 
and by other évidence, that the opération of its road in 1920 resulted 
in a déficit of $25,436.01, as had been beîore shown to the commis- 
sion, and that for the first six months of 1921 the déficit amounted 
to $45,631.97. It was also shown that the daily loss had increased un- 
der the reduced service which the commission ordered. The défend- 
ants made no attempt to dispute thèse figures or to prove the facts to 
be otherwise. As a resuit of this hearing the court belovif enjoined the 
order for réduction of service, on the ground that the commission had 
no authority to make such an order, but for reasons stated in its opin- 
ion refused to enjoin enforcement of the 5-cent rate pending a trial of 
the case. The company appeals. 

[1] The refusai to grant a temporary injunction appears to be based 
on the ground, first, that by accepting its charter, of which the laws 
of the State must be deemed a part, the company bound itself to accept 
whatever rate the Railroad Commission might fix, or, stated in another 
way, estopped itself from denying the reasonableness of the rate fixed 
by the commission, and that its only remedy, if it cannot live under 
that rate, is to surrender its charter and go out of business. But the 
record discloses no contractual relations between the company and the 
State. The commission is without power to make rates by contract; 
its only power, delegated to it by the Législature, is to fix reasonable 
rates (Code of South CaroHna, §§ 3174 and 3175), and chartered com- 
panies are not estopped from contesting the reasonableness or assert- 
ing the confiscatory character of rates fixed by the commission. As 
the Suprême Court has recently said in Southern lowa Electric Co. v. 
Chariton, 255 V. S. 539, 541, 41 Sup. Ct. 400, 401 (65 L. Ed. 764), 
citing numerous prior décisions: 

"That although the governmental agencies having authority to deal with 
the subject may flx and enforce reasonable rates to be paid public utllity 
corporations for the services by them rendered, that power does not in- 
clude the right to iix rates which are so low as to be confiscatory o£ the 
property of such corporations." 

As the facts of that case were more favorable to the contention hère 
considered than are the facts of the instant case, it is enough to say that 
the rate under review was not fixed by contract, and that refusai of a 
temporary injunction cannot be sustained on the theory that the com- 
pany is bound by contract obligation. 

[2] The further ground of refusai is indicated by the foUowing ex- 
cerpts from the opinion : 

"Questions of this character hâve arisen in a number of cases, and the 
usual case has been where the common carrier, such as the complainant, whllc 
operating under certain rates heretofore found to be reasonable and Bufti- 
cient, has by a Législature, a Eailroad Commission or other regulating body. 
been ordered to reduce its rates to a figure which was claiined to be iinreà- 
sonable and confiscatory. In thèse cases, the courts, where they found that 
the rates were really unreasonable and confiscatoi-y hâve enjoined the enforce- 
ment of such unreasonable and confiscatory rates ; it being held the courts 
cannot prescribe what rates are reasonable and proper since they hâve no i-ate- 
making power. Quite another question is presented when the complainant 
allèges that the reasonable rates under which it had theretofore operated 
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have by a change of clrcumstances .become unrçasonable and conflscatory, and 
therefore it should be allowed to increase its rates ; and this is the question 
presented In the case now before the court. * * * The raie of law that un- 
der the provisions of the Constitution an arbitrary réduction of rates ainount- 
ing to practically confiscation cannot be made by the state or any of its asen- 
cies as against èxlstlng coiiporations having in good faith made tbeir in- 
vestments and entered upon tbeir opérations under a tariff thnt afforded soine 
return, does not mean that any such corporation, if it flnds the existing 
rates whoUy insnffieient is entitled to compel an increase of rates to a 
compensatory basis. Quite the contrary." 

The distinction thus sought to be drawn seems to us wliolly unsub- 
stantial. It is not the fixing but the enforcement of a confiscatory rate 
that invades the constitutional rights of the carrier. To deny per- 
mission to raise an existing rate is in necessary effect to enforce that 
rate, and obviously confiscation may be as completely effected by re- 
fusing an increase as by requiring a réduction. It is therefore imma- 
terial whether the rate be confiscatory when it is prescribed, or after- 
wards becomes so by reason of chans^ed conditions. The practical re- 
suit is the same in the one case as in the other, and it cannot be doubted 
that the power of the courts to enjoin confiscation effected by réduc- 
tion is equally ample, and its exercise equally obligatory, to enjoin 
confiscation effected by refusai to permit an increase. And the Su- 
prême Court has repeatedlv so held. Columbus Ry. Power & Light 
Co. V. City of Columbus, 249 U. S. 399, 39 Sup. Ct. 349, 63 L. Éd. 
669, 6 A. h. R. 1648 ; Oklahoma Operating Co. v. Love, 252 U. S. 331, 
40 Sup. Ct. 338, 64 L. Ed. 596 ; San Antonio v. San Antonio Public 
Service Co., 255 U.S. 547, 41 Sup. Ct. 428, 65 L. Ed. 777; Newton, 

Attorney General, v. Consolidated Cas Co., 258 'U. S. , 42 Sup. Ct. 

264,, 66 L. Ed. , decided March 6, 1922. Indeed, thèse crises cover 

every materia! phase of the pending CQntroversy and indicate unmis- 
takably the proper course to be taken at this stage of the case. 

It requires no argument to show tliat the rate which the commission 
refused permission to increase is much below the level of reasonable 
com'pensation. Thé facts above staled are virtually admitted, and they 
speak for themselves. A rate which for some years has yielded no 
return to capital investment, and under which the road is operated at 
a loss of several thousànds of dollars a month, is so clearly confiscatory 
as to remove the question from the field of discussion. This being so, 
the Company has the right to appeal, to the courts for injunctive relief, 
and it becomes the duty of the courts to afford such relief. Reagan v. 
Farmers' Loan & Trust Co., 154 U. S. 362, 14 Sup.Ct. 1047, 38 L. Ed. 
1014; Smyth v. Ames, 169 U. S. 467, 526, 18 Sup. Ct. 418, 42 L. Ed. 
819 : Willcox v. Consohdated Cas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 
L. Ed. 382, 15 Ann. Cas. 1034, 48 L. R. A. (N. S.) 1134; and cases 
above cited. 

[3] Restraining enforcement of the raie found to be confiscatory 
will in no wise prevent the commission from proceeding, under the 
law of its création, to fix a reasonable rate for the service performed 
by the company, and the propriety of its doing so is not questioned. 
It is the province of the court to enjoin the violation of a constitutional 
right, but not its province to interfère with the administrative duty of 
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the rate-making body to exercise its lawful functions. Until, how- 
ever, the commission takes f urther action, the company will be at lib- 
erty to fix its own rates, unless limited by a condition imposed in the 
order granting an injunction. That the court has power to impose 
such a limitation, and should exercise it in a proper case, is settlçd by 
abundant authority. Thus, in City of Toledo v. Toledo Rys. & Xight 
Ce., 259 Fed. 450, 458, 170 C. C. A. 426, 434, it is said: 

"It Is likewise plain that, when an Injunction is asked to restrain the 
enforcement of an unreasonable rate, the court may make its granting condi- 
tional upon the doing of equity by plalntlff, and thus may require the plain- 
tiff to consent to charge no more than what seems to the court to be reason- 
able — ^just as, in tax injunction cases, the plaintiff is often required to pay 
what the court thinks a fair tax before it will glve relief agalnst the ex- 
cessive part. In any of thèse Instances, there is an Indirect fixing or déter- 
mination by the court, but each of thèse indirect results is fuUy wlthin tho 
judicial xwwer. In the présent case, the flndings and the injunction do not 
affirmatively flx a rate. They are directed only against any rate sinaller than 
the sum named, and stand upon the underlying fact that even this sum 
will not bring a minimum reasonable return." 

To the same effect, and directly in point, are In re Arkansas Rail- 
road Rates (C. C.) 168 Fed. 720, Public Service Ry. Co. v. Board of 
Public Utility Commissioners (D. C.) 276 Fed. 979, 990, and Newton, 
Attomey General, v. Consolidated Gas Co., supra, in which the con- 
dition imposed was approved by the Suprême Court. 

The order appealed from will be reversed, and the cause remanded, 
with instructions to grant a temporary injunction, on condition that 
the company shall not charge a rate exceeding 8 cents a zone, or 64 
cents from one city to the other, until the furâier order of the court. 

Reversed. 



CONVERSE et al. v. PORTSMOUTH COTTON OIL REFINING CORPO- 

RATION.» 

(Circuit Court ol Appeals, Fourth Circuit May 2, 1922.) 

No. 1955. 

1. United States ®==>78 — Contractor not exempted from llablilty for damage caus- 

ed In exécution of government contract, where not necessarily Incidental to 
the work. 

Under a contract with the United States for dredjfing work In a har- 
bor, which required the contracter to make arransement for disposing of 
the dredged materlal and provided that it should be responsible for any 
damage which might resuit from such opérations, the fact thnt the con- 
tract was for government work and was performed to the satisfnction 
of the engineer in charge held not to relieve the contractor from liabillty 
for damage caused by fiUing up a creek with dumped material, where 
Buch damage was not necessarily Incidental to the work, but other dump- 
ing grounda were avallable, the use of which would hâve avoided the in- 
jury. 

2. Navigable waters €=>26(i/2)— Building structure In stream without permit 

held n(rt to bar action for damages for obstruction of stream. 

The fact that an oll-reflning company, which obtained its water from 
a navigable stream, built a small structure in the stream to support It» 

CssFor other cases see same toplc ft KBT-NUMBGR in ail Key-NumbereS Dieesta ft Indexe* 
•Certlorari denled 258 U. S. — , 43 Sup. Ct. 13, 67 L. Ed. — . 
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intake pipe wîthout a permit from the War Department, which struc- 
ture dld not obstruet i«ivlgatlon, held not to debar it from maintalnlng 
an action for damages for the flUing up of the stream. 

3. Navigable waters <S=:>26(I)— Mandatory Injunction to dredge stream wrong- 

fuliy obstructed sustained. 

A mandatory injunction, requlrlng défendant by dredglng to restore a 
navigable stream, whlch it had wrongfully obstructed by dumping opéra- 
tions, held not unauthorized because the dredging could not be done with- 
out authority from the War Department, in the absence of a showing 
that such authority had been ref used. 

4. Injunction <S=:»1 89— Mandatory injunction to dredge stream sustained, though 

it did not direct metlipd. 

A mandatory injunction, requirlng défendant to dredge from a stream 
material with which défendant had wrongfully obstructed it, held not 
sùbject to objection because it did not direct the disposition of the ma- 
terial, and in the absence of a showing that the work was impracticable. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

, Suit in equity by the Portsmouth Cotton Oil Refining Corporation 
against H. P. Converse and Edwin P. Bhss, partners as H. P. Con- 
verse & Co., and the United Dredging Company. Decree for com- 
plainant, and défendants appeal. Affirmed. 

Edward R. Baird, Jr., of Norfolk, Va., and Maco Stewart, of Gai- 
veston, Tex. (Baird, White & Lanning, of Norfolk, Va., on the brief), 
for appellants. 

Thomas H. Willcox and J. W. Willcox, both of Norfolk, Va., for 
appellee. 

Before KNAPP and WOODS, Circuit Judges. and McDOWELE, 
District Judge. 

KNAPP, Circuit Judge. The appellee, Portsmouth Cotton Oil Re- 
fining Corporation, complainant below and herein so called, has been 
the ownef for several years of a tract of land on the northerly side of 
Paradise creek, in Norfolk county, Va., where it has an extensive plant 
and carries on a large and lucrative business. Its opérations require 
the use of large quantifies of water, which it obtains from this creek 
under the riparian rights incident to its ownership of the adjacent 
land. Paradise creek is a small tidewater stream, which flows into 
the southern branch of the Elizabéth river. Prior to the acts com- 
plained of it was navigable, by vessels drawing up to around 5 feet 
of water, for some distance above complainant's property, and was 
in fact used by such vessels more or less frequently. 

In April, 1919, the United States entered into contract with H. P. 
Converse & Co. for dredging certain areas in the Navy Yard at Nor- 
folk, and doing certain other work, in accordance with detailed plans 
and spécifications. The dredged material was to be deposited on 
lands described as H, I, and J ; the first two belonging to the United 
States Housing Corporation and the third to complainant. This con- 
tràct, or the work to be done un der it. was sublet to the United Dredg- 

<®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ing Company ; but it appears to be admitted that liability to complain- 
ant, if any there be, is the liability of both concerns. 

During the progress of the work a great deal of mud and other 
material escaped f rom the dumping grounds into Paradise creek, with 
the resuit that its waters were polluted and its navigability destroyed. 
Indeed, the creek seems to hâve been filled up to such an extent as to 
hold very little water at low tide. In conséquence there was expensive 
interruption of complainant's business, caused by lack of water, and 
considérable injury to its plant and mechanical equipment. 

Accordingly, in June, 1920, while the work was still going on, com- 
plainant brought this suit, to restrain défendants from continuing to 
allow the dredged material to get into the creek, to recover the dam- 
ages already sviffered, and to require défendants to restore the creek 
to its former depth and condition. A temporary injunction, motion 
to vacate which was denied, stopped the deposit of material on the 
areas named and compelled defandants to dispose of it elsewhere. In 
due course answer was filed and the case tried. The trial court held, 
for reasons stated in its opinion, that the évidence sustained the allé- 
gations of the bill and entitled complainant to the relief prayed for, 
and referred the matter to Col. John C. Oakes, a United States Army 
Engineer, as spécial master, to inquire and report: (a) What was 
necessay to restore Paradise creek to its depth and condition before 
the work was begun; (b) what damage complainant had already sus- 
tained ; and (c) what further damage it would sustain if the creek could 
not be restored to its former condition. In March, 1921, after ex- 
tended hearing, the spécial master reported: (a) That complainant 
had been damaged to the amount of $8,753.56 ; (b) that the creek 
could be restored to its former condition at a cost of approximately 
$13,000; and (c) specifying the work to be donc to accomplish that 
resuit. 

Objections were filed to this report, and in July following the cause 
was recommitted to the spécial master to ascertain and report, among 
other things, whether complainant could be provided with sufificient 
water by reopening the old basin, or opening a new basin, in front of 
its plant, the size and cost of such a basin, and whether it could be 
maintained in future for the needed purpose. Some further testimony 
was taken, and a supplemental report submitted in September, to the 
effect, in substance, that the proposed method was impracticable and 
would not afïord permanent relief. It is also stated in this report that 
the creek could not be placed in the same condition as before the 
dumping commenced, because the mud "was distributed over the 
whole bed of the stream, including the ordinan' channel and the side 
slopes to the iimit of high water" ; that the only thing that can. now 
be donc is to excavate to an équivalent waterway ; that the necessary 
size of a new channel had been carefuUy considered in making the 
former report ; and that the dredging therein specified would provide 
an équivalent stream and give complainant as large a supply of water 
as it had before défendants began their opérations. A further brief 
report in Octoter contains nothing of importance, and référence there- 
io may be omitted. ; . .; 
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The decree of November, 1921, overrules défendants' objections, 
confirms ail the reports of the spécial master, gives complainant a 
judgmént for $8,753.56, and grants a mandatory injunction as follows : 

"The court dpth furtlier order and enjoin the defeiidiints to proceed fortli- 
with to restore Paradise creek ni Norfolk county, Va., to the depth and condi- 
tion in whîch it was immediately before they began the work mentioned in 
the bill of complaint, in aecordance wltli the plan suggested in said reports, by 
excavating and renioving from the bed of said creek sufilcient material to 
provide a clear channel 50 feet wide and 3 feet deep at mean low water, 
with side slôpes ôf not less than one vertical and three horizontal from the 
mouth of said creek to a point 1,000 feet above the site of complainaut's 
plant, with a "wldening of the channel for 300 feet opposite complainant's 
plant, to fçym a basin from and including the channel to a line drawn parallel 
to the direction of the channel and passing through the suction of complaiii- 
ant's intake pipe." 

From this decree défendants appeal. 

[1] On the findings of the court below, amply supported by testi- 
mony, it cannot be seriously doubted that complainant has been dam- 
aged by the filling up of Paradise creek to the full amount of the 
money judgmént awarded, or that the acts of défendants outlined 
above were the proximate cause of the damage. We come, then, at 
once to the question of liability. The argtiment pressed by défendants 
is iri brief that the government designated the areas in which the dredg- 
ed material should be depositcd, and where it was in f act deposited ; 
that the bulkheads or dikes and other structures provided for retain- 
ing the material in those areas and preventing its escape into the creek 
were satisfactory to the officer in charge and approved by him; that 
the work was accepted and paid for by the government as having been 
performed in compliance with the contract; and that, as matter of 
law, there is no liability for incidental damage resulting from the 
performance of government work in aecordance with government 
directions. 

The correctness of this proposition may be conceded when the in- 
cidental injury is the necessary and unavoidable conséquence of doing 
the work; that is to say, when the work cannot be donc without in- 
flicting the injury. If the desired improvement of this Navy Yard 
could hâve been made in no other way than by depositing the dredged 
material where it would escape into Paradise creek, and thus deprive 
complainant of its needful supply of water, it might well be argued 
that the contractors could not be held responsible. Gibson v. United 
States, 166 U. S. 269, 17 Sup. Ct. 578, 41 L. Ed. 996; Scranton v. 
Wheeler, 179 U. S. 141, 164, 21 Sup. Ct. 48, 45 L. Ed. 126. But plain- 
ly that is not the case in hand. The improvement in question involved 
no necessity for filling up Paradise creek, nearly a mile distant, or 
afifecting in any way the natural flow of its waters ; nor did the gov- 
ernment, in planning the improvement and providing for its exécu- 
tion, contemplate or intend any impairment of the creek or of the rights 
of riparian owners. This is évident from the provisions of spécifica- 
tion No. 3844, made a part of the contract. which invited proposais 
for doing the work. Bidders were advised that they would hâve the 
option of using the hydraulic method, in which case the dredged ma- 
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terial was to be deposited in named areas, or of loading it on scows 
to be towed eut to sea and dumped, which conclusively shows that 
interférence with Paradise creek was in no wise necessary to the per- 
formance of the work. True, it is stated that, if the hydraulic nieth- 
od be used, "the material shall be deposited on areas H, I, and J, 
shown in the accompanying drawing" ; but to this is added the fur- 
ther statement: 

"Areas H and I are the propevty nf the Tlnited States Housing Corporation, 
and area J is the property of tlie J'ortsmouth Company. While permission to 
dnmp on their land haa lieen obtaiued informally froin b th corporations, 
each bidder will be reijiiired to make his own arrangements as to tlie dump- 
ing of the dredged material, and shall subniit with bis l)id complète infor- 
mation regarding ail arrangements which bave been made." 

And a letter from Converse & Co. to the Bureau of Yards and 
Docks, under date of April 14, 1919, three days before the contract 
was signed, says : 

"Keferring to deposit of waste material, we hâve obtained permission from 
the United States Housing Corporation and the Portsmouth Company for the 
disposai of the material on their lands." 

This clearly shows that the deposit of material on the areas men- 
tioned in the spécification was not of the least importance to the un- 
dertaking, and justifies the inference that if défendants had failed to 
make satisfactory arrangements with the owners of those areas, they 
would hâve been free to provide themselves with other available dump- 
ing grounds, of which there were many, subject only to approval of 
the officer in charge. They did procure others when the temporary 
injunction was continued, and apparently without difficulty and with- 
out any objection on the part of the government. In short, the ob- 
taining of dumping grounds was a matter with which the govern- 
ment was not concerned, and for which contractors were required to 
make their own arrangements. Confirming this view and refuting, as 
we think, the défendants' contention is the foUowing provision in 
the contract itself, typewritten in the printed form: 

"It is agreed and undcrstood that any arrangements, agreements, or con- 
tracts with property owners or others, which may be necessary in connec- 
tion with the pnmping and dev>ositing of the dredgiug material ashore, shall 
be an obligation assnnied by th" party of the tirst part under this contract, 
and, further, that failure on the part of any projierty owner or others to com- 
X)ly with the terms of such agreeuients or contracts shall not operate to re- 
lease the party of the first part from the dredging ol)ligat,ion assuriied in this 
flontract. It is further agreed and understood that the party of the. first part 
assumes ail responsil)ility for the ad«|uacy of lailkheads, dikes or other Con- 
struction which may be placed by hini for the rétention of dredged material, 
and fnrther that any damage which may resuit from the inadequacy of such 
construction, or which otberwisc may resuit fi-om the pnmping or fllling opér- 
ations, shall be made good by the party of the first i>art." 

This broad language manifestly covers not only the particular areas 
<lesignated in the spécification, but likewise ail other areas for which 
arrangements had been or might be made by défendants. And the 
meaning of the provision as a whole seems too plain for discussion, 
especialh' so when account is taken of the purpose of the contract 
and the alternate methods allowed for its performance. The évident 
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intention was to require défendants to provide their ovvn dumping^ 
grounds, giving them practically full liberty of selecting the same, and 
to charge them with full responsibility for any damage which might 
resuit from their dumping opérations. It follows that they are liable 
to complainant for the injury found to hâve been caused by their 
wrongful acts, and cannot claim immunity on the ground that they 
were "doing government work under government directions." For 
as respects the matter in dispute — the disposition of dredged mate- 
rial — ^the "work" to be done was in reality a private enterprise, and 
the only "directions" were that défendants should make adéquate pro- 
vision for retaining the material in the areas of deposit, and be an- 
swerable to "property owners and others" for ail the conséquences 
of their failure to do so, and to this they expressly agreed. This is 
not saying that the contract itself gives complainant a right of action, 
but that it does serve to defeat the claim of nonliability because made 
with the government. We hâve examined ail the cases cited by de- 
fendants and find none which sustains their contention on such facts 
as are hère presented. 

[2] In this connection it is argued that complainant cannot main- 
tain the suit because it obtained water by means of a "structure," 
which it had placed in the creek without permission of the Secretary 
of War, and therefore in disregard of sections 9910 and 9910a of the 
Compiled Statutes of 1918. This argument comes with somewhat of 
ill grâce from those who appear to hâve grossly violated thèse sec- 
tions by filling up a navigable stream, not only without authority, but 
against the protest of the army ofiRcer in charge and the harbor com- 
missioners of Norfolk. The structure referred to, built to support 
the intake pipe, was of inconsiderable size and so located as not to 
impede in the least the navigation of the creek. In a word, it was 
clearly one of that class of which the spécial master, himself the army 
officer in charge, says in his report : 

"There was no permit granted the complainant for the structure In ques- 
tion. However, it ia unfair to the complainant not to state in this connec- 
tion that, while the law requires that ail structures in navigable water must 
be approved by the War Department, such approval may be obtained after 
the structure has been built, and in the majorîty of cases of small structures 
In small streams no permit ia taken eut by the parties building the struc- 
tures, nor is a permit required by the United States when such structures are 
discovered, unless some objection exists to the structures as they exlst." 

It would be enough to observe further that the unlawfulness of 
this insignifîcant structure, if it be unlawful, was purely a matter be- 
tween the United States and complainant, and therefore furnishes 
no défense to the suit ; but to this may be added that the substantial 
and valuable right of which complainant has been deprived is the right 
of a ripai-ian owner to take water from the creek in a lawful man- 
ner. The particular method is unimportant, if it be one to which the 
War Department makes no objection, and surely complainant should 
not be denied redress for the injury it has suffered because, and mere- 
ly because, the method employed by it was not sanctioned by formai 
permission. And this applies as well to the sviggestioji that complain- 
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ant had no riparian rights to water for the reason that the mouth of 
its intake pipe was located below low water mark. 

[3] With this brief discussion of the question of liability, we turn 
to the objections to the mandatory injunction above quoted. It is 
urged in the first place that défendants cannot dredge Paradise creek 
or otherwise change its condition without the recommendation of the 
Chief of Engineers and the authorization of the Secretary of War, 
and that therefore they are commanded to do something which is not 
only prohibited by law, but the doing of which is made a punishable 
offense. It would perhaps be a sufficient reply to point out that, al- 
though the bill of complaint specifically prays for a mandatory in- 
junction, the same in substance as the court below awarded, the an- 
swer of défendants sets up no such ground or reason for denying the 
relief demanded in this regard. Apart from this, however, the objec- 
tion is without merit. It is an attempt to defeat the mandate with a 
technicality. The dredging directed to restore the creek will be per- 
fectly lawful, and it must be presumed that any permit which may be 
needed to enable défendants to comply with the court's decree will 
be granted as a matter of course on application. They certainly are 
not to be excused from compliance without showing that they hâve 
in good faith applied for permission and been refuspd. The burden 
is upon them, and not upon complainant. 

[4] Much the same may be said of the further obiection that tlie 
decree is most difficult, if not impossible, of performance, and does 
not specify how the material is to be removed, or where deposited, 
and the like. We see little merit in this objection. The decree seeks 
merely to compel défendants to undo the wrong which they hâve com- 
mitted. The required dredging undoubtedly involves some difïiculty 
and considérable expense, but there is no such showing of impossi- 
bility or excessive hardship as would warrant this court in relieving 
them from performance. Nor can they justly complain because the 
decree simply prescribes the work to be donc and leaves to them free 
choice of means and method. In short, it is their duty at least to 
make an honest effort to comply with the decree, since no sufficient 
reason for not doing so has been made to appear. It will be time 
enough to ask for modification when full compliance is shown to be 
impracticable, and this burden also they must assume. 

Some attempt is made to show that the spécial master reached con- 
clusions not supported by any évidence, but careful scrutiny of the 
record satisfies us that the claim is not well founded. He not only 
took a large amount of testimony himself, but had before him ail the 
previous testimony, together with the numerous maps, drawings, blue- 
prints, and other data which had been introduced. To the considéra- 
tion of this évidence he brought the expert knowledge of a trained 
engineer, aided by personal familiarity with the situation. The re- 
lX)rts bear witness to his painstaking studv of the case and to his con- 
siderate treatment of défendants. We find in them nothing of ma- 
terial import which is not fairly inferable from the proofs. 

The other contentions of défendants are covered by what has al- 
ready been said, or are not deemed of sufficient importance to be made 
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the subject of mention. It is only repeatinj: to add that the whole 
défense in this case rests on the assumption tiiat défendants are not 
liable for the injury suffcred by complainant because they were en- 
gaged in the performance of a government contract. That assump- 
tion is clearly erroneous, in our judgment, when the infury is at once 
ùnnecessary and easily avoidable, and especially when, as hère, the 
contractor has expressly agreed to be responsible for any damage ta 
"property owners or cthers" which mav resuit from his opérations. 
State of Pennsylvania v. Wheeling & B. Bridge Co., 54 U. S. (IS 
How.) 518, 14 L. Ed. 249; Harrison v. Huffhes, 125 Fed. 860, 60 C. 
C. A. 442; Carver v. San Pedro. L- A. & S. L. R. Co. (C. C.) 151 
Fed. 334; Red Star Towing & T. Co. v. Snnre & Triest Co., 194 Fed. 
672, 115 C. C. A. 66; Consolidated Coal Co. v. Ivnickerbocker Steam 
Towage Co. (D. C.) 200 Fed. 840. 
The decree appealed from will be affirmed. 
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Allens <S=:>32(I)— Déportation for violation of Cliinese Exclusion Act only after 
judicial hearlng. 

TmmifrrHtion Aet, S 19 (Comp. St. 1018, Corap. St. Ann. Supp. 1919, | 
428914.1J), does not authorize déportation of a Chinese citizen for viola- 
tion of tlie CMriese Exclusion Act without a .ludicial hearing in accord- 
ance witli the requirements of tliat act, as provided lu Act Sept. 13, 1888, 
§ 13 (Comp. St. § 4313). 

Van Valkenburgli, Plstrict Judge, dissentiiig. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri;' Jacob Trieber, Judge. 

Habeas corpus by Ko Sai Cheung against the United States. From 
an order dis.charging petitioner, the United States appeals. Affirmed. 

Eustace C. Vv'heeler, Asst. U. S. Atty., of St. Louis, Mo. (James 
E. Carroll, U. S. Atty., of St. Ix)uis, Mo., on the brlef), for the United 
States. 

Byron F. Babbitt. of St. Louis, Mo. (Albert W. Johnson, of St. 
Louis, Mo., on the brief), for appellee. 

Before SANBORN and LEWIS, Circuit Judges, and VAN VAL- 
KENBURGH; District Judge. 

LEWIS, Circuit Judge. This is an appeal from an order dis- 
charging appellee on writ of habeas corpus. At the time the writ is- 
sued he was being held for déportation on a warrant issued by the 
Secretary of Labor. There is no doubt that appellee had been a mem- 
ber of a wholesale mercantile firm in China, that before coming hère 
he obtained a merchant's certificate under section 6 of the Chinese 

®=3For otber cases see same toplc & KBY-NUMBBR In «11 Key-Numbered DlgesU t Indexes 
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Exclusion Act (Gomp. St. § 4293), and that it was reg^ularly issued. 
It was produced at the trial. By virtue of it he landed at San Fran- 
cisco in December, 1917, and within a nionth thereafter went to St. 
Louis, where he was later taken into custody and given a hearing 
before an immigration inspecter on the charge contained in the war- 
rant of arrest, that he hadbeen found within the United States in 
violation of section 6 of the Chinese Exclusion Act, having fraudu- 
lently procured. the certificate under that section and having beconie 
a laborer since admission. The inspecter held that the évidence sup- 
ported the charge, and it was repeated in the déportation wairant 
under which he was being held when the writ was sued out. 

The question presentèd to us is,. whelher a Chinese, a citizen of 
China, charged with violation of the Chinese Exclusion Act (Comp. 
St. § 4290 et seq.), can be deported without being given a judicial 
hearing in accordance with the requirements of that act (Comp. St. 
§ 4313). The Suprême Court, in Woo Jan's Case, 245 U. S. 552, 
38 Sup. Ct. 207, '62 L. Ed. 466, answered the question in the néga- 
tive. There the proceeding was on executive order and inquiry un- 
der the Immigration Act of-February 20, 1907 (34 Stat. 898), for vio- 
lation of the Chinese Exclusion Act, and the court held the executive 
order to be void. Hère executive action was taken against appellee 
in claimed compliance with the Immigration Act of February 5, 1917 
(39 Stat. 874 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 959, 
960, 4289>^a-4289y4u), for violation of the Chinese Exclusion Act; 
and on that it is argued that although the Act of 1907 did not take 
away the right to a judicial hearing, th.at of 1917 doe.s — hence the Woo 
Jan Case does not control. The argument is this: Both acts pro- 
vided (section 21 of the Act of 1907 and section 19 of the Act of 
1917) that any alien might be deported by executive action who was 
found in the United States in violation "of any (other) law of the 
United States," but that the Act of 1907 only provided (section 43) 
"that this act shall not. be construed to repeal, alter, or amend exist- 
ing laws relating to the immigration or exclusion of Chinese persons or 
persons of Chinese descent" ; whereas the later act, in ifs thirtv-eighth 
section (Comp. St. 1918, Comp. St, Ann. Supp. 1919, § 4289i4u). 
added this to.lhe language ,of the prior act just quoted; "except as 
provided in .section 19 hereof " ; and that this amendment of the Im- 
migration Act subjected .appellee to the procédure adopted. One 
might expect on casually reading section 38 of the later act with the 
amending clause just quoted to find in section 19 language, appro- 
priate for the purpose, expressly repealing some part or parts, or 
section or sections, of the Chine.se Exclusion Act, but no such la;i- 
guage can be found. A, more careful reading would hardly raise 
that expectation, for the clause is not apt to that purpose; else it 
would hâve run, except in sq far as said act is rcpealed, alter ed ar 
amended by section 19 hereof. Section 19 does not expressly repeal, 
alter or amend the Chinese Exclusion Act; .so that if the contention 
is sustained, it must be on the ground that what is found in section 
19 repeals, alters or amenda );be Exclusion Act, to the ,ex;tent claim- 
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€d, by implication. If it was the purpose of Congress to repeal ail 
parts of the Chinese Exclusion Act which prôvided for a judicial 
hearing, why did it not expressly say so? That could hâve been donc 
easily and unmistakably, and in shorter.and more simple terms than 
we find in section 38. Or it could hâve declared the same thing in 
clear, direct terms in section 19. But it did neither. And it miist 
hâve known, as said in the Woo Jan Case, that — 

"The remédies are too essentlally différent to be concurrent. ♦ • * And 
there can be no doubt of the resuit if sucb décision be rnade. The summary 
and direct reinedy of section 21 will always be used. No Chinese per-son will 
be given the formai procédure of the exclusion laws with their safeguards." 

We cannot assume that the language used was selected to create 
a doubt of the législative purpose, but rather that the doubt, if any, is 
engendered from the effort to construe it for the purpose not intend- 
ed, that is, to withdraw the right to a judicial hearing expressly given 
by the Exclusion Act. We corne to a considération of section 19 
(Act of 1917 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
428914JJ]), in the light of familiar and settled rules of construction. 
Its broad purpose is to vest power in the Secretary of Labor to déport 
aliens after executive inquiry under the conditions and circumstances 
named in it. The particular contingency relied upon hère is that the 
power is given when an alien shall hâve entered, or shall be found in 
the United States, "in violation of any other law of the United 
States" ; but the same quoted clause, omitting the word "other," was 
used in the same comiection in the Act of 1907 passed upon in the 
Woo Jan Case. The section proceeds at length with a list of prohib- 
ited acts on commission of which the power given may be exerted; 
among others we find thèse : 

"Any alien who is hereafter isentenced to Imprisonment for a term of one 
year or more because of conviction in this country of a crime involving moral 
turpitude," which is a "violation [in part at Icast] of any other law of the 
United States" ; "or who is hereafter sentenced more than once to such a 
term of imprisonment because of conviction in this country of any crime In- 
volving moral turpitude committed at any time after entry," which llkewise is 
a "violation of any other law of the United States." 

The section spécifies other acts which may be committed by a 
Chinese, as well as by others, subjecting him to déportation by execu- 
tive procédure, none of which, however, were charged against appellee. 
Applicable rules of construction to be applied may be found in Lewis' 
Sutherland, Statutory Construction (2d Ed.) vol. 1, § 247 et seq. That 
an implied repeal results from some enactment the terms and nec- 
essary opération of which cannot be harmonized with the terms and 
nedessary effect of an earlier act, that repeals by implication are not 
favored, that it is the duty of the court to so construe the acts, if pos- 
sible, that both shall be operative, that where there is a différence in 
the whole purview of two statutes, apparently relating to the same 
subject, the former is not repealed, that if by a fair and reasonablè 
interprétation acts which are seemingly incompatible or contradictory 
may be enforced and made to operate in harmony without absurdity, 
both will bé upheld, and the later one Will not be regarded as repeal- 
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ing the others by construction or intendment, that where two acts 
deal with différent subjects the rule is rarely applied, and that it must 
be presumed that the Législature in passing a statute did not intend to 
interfère with or abrogate any prior law relating to the same matter, 
where it has not expressly donc so, unless the repugnancy between 
the two is irreconcilable. 

It was shown that appellee entered in strict conformity with the 
Exclusion Act, so the last proviso to section 19 does not help ap- 
pellant, for the record of "conviction of a crime involving moral 
turpitude in violation of any other law of the United States" would 
make a prima facie case against an alien's right to remain. 

Our conclusion is that the two acts can be harmonized so as to 
give efïect to both, that a Chinese p>erson may be deported on execu- 
tive order when his case comes within the spécifie ternis of the Act 
of 1917, that it was not the intention of Congress to repeal, alter or 
amend the Chinese Exclusion Act in so far as it makes provision for 
a judicial hearing on a charge of violation of its terms, and that the 
court ruled rightly when it held that appellee could not be deported 
by executive order. 

VAN VALKENBURGH, District Judge (dissenting). I am un- 
able to concur in the conclusion reached by my Associates, and the 
matter involved is of such importance that I deem it necessary to 
State the ground of my dissent. 

The petitioner in this case appears to hâve procured from the des- 
ignated officer what is known as a "section 6 certificate" for entrance 
into the United States under the acts to exécute certain treaty stip- 
ulations relating to Chinese commonly known as the Chinese Exclu- 
sion Acts. This certificate was officially verified by the consul gênerai 
of the United States at Hong Kong, and was received and canceled 
by the Commis-sioner of Immigration at the port of San Francisco. 
It appears that the petitioner was admitted upon this certificate on 
or about December 18, 1917. On May 1, 1918, the acting Secretary 
of Labor issued his order that the petitioner be granted a hearing 
under the immigration laws to enable him ta show cause why he 
should not be deported upon the charge that he had been found within 
the United States in violation of section 6 of the Chinese Exclusion 
Act of May 5, 1892, as amended by the Act of November 3, 1893 
(Comp. St. § 4320), being a Chinese laborer not in possession of a 
certificate of résidence, and found within the United States in vio- 
lation of section 6 of the Chinese Exclusion Act of July 5, 1884 (Comp. 
St. § 4293), having secured admission on a fraudulently procured 
certificate, and was found within the United States in violation of 
section 6 of the same act, because of having secured admission on a 
certificate issued under the said section, but having become a laborer 
since admission contrary to the provisions and intendment of said act. 
It will be seen that the charges upon which the déportation was urged 
were violations of the varions Chinese Exclusion Acts passed in exé- 
cution of the treaty stipulations between this country and China, ap- 
proved May 6, 1882 (22 Stat. 58). 
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Petitioner sued out his writ of habeas corpus tipon tlie ground 
that the Immigration Act has no application to a case of this nature, 
but that the same falls exclusively within the terms of the Chinese 
Exclusion Acts, under whose provisions the petitioner is entitled to 
a judicial hearing instead of a summary hearing before administra- 
tive officers, as provided by the Immigration Act. The trial court 
sustained the application and discharged the petitioner, f rom which 
ruling the government appeals. The évidence disclosed by the rec- 
ord shows that one Kong Tuck, owner of On Kee Laundry, had em- 
ployed the petitioner for three months in his laundry, for vi'hich he 
paid him, accoi-ding to the work done, f rom $8 to $12 per week ; that 
he lived at the laundry in the meantime and had but small personal 
baggage. On April 30, 1918, the petitioner made a statement to the 
immigration inspector, in which he said that he had no occupation, 
but was looking for a location; that he had been in the United States 
t>efore, and had lived hère for 14 years; that he came to the United 
States 20 years ago ; that upon his arrivai at San Francisco he stayed 
there a little over 2 months, then came to St. Louis, where he had 
been 9 weeks ; that he had been heiping his brother Ko Ho in the 
latter's laundry in St. Louis; that he had been doing this for a little 
over a week, and had done no other work in St. Louis; that he was a 
méchant in Hong Kong, and owned $500 worth of stock in the Quong 
Tuey Wah'iCompany ; that during the 14 years he lived in the Unit- 
ed States he worked in a cannery in Portland, Or. 

At a subséquent hearing, January 14, 1919, before the immigrant 
inspector, at which hearing he Was represented by counsel, as pro- 
vided by law, he stated that his occupation was that of a merchant 
with the Lun Sing Company in St. Louis, that he had been a mem- 
ber of that company for 2 months, that he came to the United States 
in December, 1917, and that this was the first time he ever landed in the 
United States.. His explanation of his former conflicting testimony 
on this point was that he was confused and made a wrong statement. 
He produced his section 6 certifîcate, said he was three weeks in San 
Francisco, and arrived in St. Louis January 8, 1918 ; that after ar- 
riving in St. Louis he did nothing, but merelv waited for an oppor- 
tunity to join the Lun Sing Company; that he had not done any 
manual labor since coming to St. Louis ; that he had been a merchant 
4 or 5 years in China before coming to the United States; that he 
had done no lahor in a laundry since arriving in St. Louis; that he 
was paid no salary by Kong Tuck, but was ironing his own clothes 
when the inspector came ; ■ that he had $500 when he came to St. 
Louis, and that he' had invested $800 in the Lun Sing Company, $300 
of which he borrowed from kinsmen. The Chinese interpréter tes- 
tified that, when he entered the Kong Tuck laundry, the petitioner 
was ironing a shirt. 

Lang Gee, offered as a witness in behalf of the alien, stated that 
he was in the grocery business; that he had known the petitioiiei' 
for about 20 years in Hong Kong'; that the i^etitioner owns an in- 
terest in the Lun Sing Company,, which he bought on January 4, 1919, 
for $800; that the petitioner had been living for the past 20 years in 
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Hong Kong. The inspecter found that the petitioner was a laborei' 
and had never engaged in the business of a nierchant in this country, 
that the certificate was procured for a fraudaient . purpose and that 
the charges vvere sustained, and recommended the issuance of an or- 
der of déportation. The District Court found that there was sub- 
stantial évidence warranting the findings of fact made, and approved 
those findings; but the court, being of opinion that the déportation 
can only be made under the Chinese Exclusion Acts, and that the 
immigration of 1917 does not apply, .sustained the pétition, and dis- 
charged the petitioner. 

The case turns upon the interprétation of the law as it now ex- 
ists. There can be little doubt that the findings of the immigration 
officers and of the trial court are sustained by the record. The pe- 
titioner admittedly made conflicting statements, which destroy the 
probative effect of his testimony. He made thèse statements with an 
évident reliance upon the advantage which might accrue to him as a 
merchant of prior résidence in the United States, a status which is 
discussed and considered in Suprême Court décisions. White v. 
Chin Kong, 2.=13 U. S. 90, 40 Sup. Ct. 449, 64 L. Ed. 797. It must be 
conceded that, prior to the amendment of February 5, 1917, the con- 
tention of the petitioner was sound, as authoritatively ruled by the 
Suprême Court in United States et al. v. Woo Jan, 245 U. S. 552, 
38 Sup. Ct. 207, 62 L. Ed. 466. We hâve to consider what change, if 
any, was made in the status of the petitioner by the amendment. The 
Woo Jan Case was decided under the Act of February 20, 1907. Sec- 
tion 21 of that act contained this provision: 

"That in case the Seeretary of Commerce and Labor shall be satisfied that 
an alien has been found in the United States in violation of this act, or that 
an alien is subject to déportation under the provisions of this act or of any 
law of the United States, he shall cause such alien within the period of three 
years after landing or entry therein to be taken into custody and returned to 
the country whence he came, as provided by section twenty of this act," etc. 

Section 43 of the same act expressly provided : 

"That this act shall not be construed to repeal. alter, or amend exlsting laws 
relating to the immigration or exclusion of Chinese persons or persons of 
Chinese descent." 

Under this act, as it then stood, a Chinaman was apprehended for 
déportation, and the contention was made in his behalf that, inas- 
much as Chinese immigration was comprehensively provided for in 
the Chinese Exclusion Acts, the act in question did not include 
Chinese under the term "alien." The case came to the Suprême 
Court under the title United States v. Wong You, 223 U. S. 67, 32 
Sup. Ct. 195, 56 L. Ed. 354. Mr. Justice Holmes held that Chinese 
were included under the term "alien." Hesaid: 

"By the language of the act any alien that enters the country unlavffully 
may be summarily deported by order of the Seeretary of Commerce and T^abor 
at any time within three years. It seems to us unwarranted to except the 
Chinese from this liability because there is an earlier more cumbrous pro- 
eeeding which this partially overlaps. The existence of the earlier laws only 
indieate.s the spécial solicitude of the government to limit the eiitrance of 
Chinese. It is the very reverse of a reason for denyîng to the government a 
281 F.— 63 
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better remedy against them aloue of ail the vvorld, now that one has beeu 
created in gênerai terms.'' 

But he also said this: 

"To allow the Immigration act Its literal effeet does not repeal, alter, or 
amend the laws relating to the Chinese, as it is provided that it shall not, 
in section 43." 

We hâve it hère decided that Chinese are included and may be 
summarily deported by order of the Secretary of Commerce and La- 
bor under section 21 of the Act of 1907, but with the further Hmi- 
tation that, under section 43 of the same act, the laws relating to 
the Chinese, to wit, the Chinese Exclusion Acts, were not repealed. 
altered or amended thereby, which said Chinese Exclusion Acts pro- 
vided for a judicial instead of a summary hearing; and in the later 
case of United States v. Woo Jan, as we hâve seen, the Suprême 
Court, in an opinion by Mr. Justice McKenna, distinguished the 
Wong You Case, and held that under this same Act of 1907, with the 
limiting provision of section 43, a Chinese person must be given a 
judicial hearing as provided by the Chinese Exclusion Acts. The 
Woo Jan Case was not decided until January, 1918. The case arose, 
as before stated, under the Act of 1907. Meantinie, on February 
5, 1917 (the latter the date of approval), Congress passed an act 
amending the Act of 1907. Section 19 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 4289%jj) takes the place of section 21 in the 
former act and provides: 

"That at any time within flve years after entry, any allen who at the tlme 
of entry was a member of one or more of the classes excluded by law ; any 
alien who shall hâve entered or who shall be found in the United States in 
violation of this act, or in violation of any other law of the United States" 
may be summarily deported. 

The amendment adds to such aliens "found" in the United States, 
in violation of the act those who shall hâve "entered" in violation of 
the act. Section 38 of the latter act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 4289i4u) takes the place of section 43 of the Act of 
1907, and says : 

"That this Act shall not be construed to repeal, alter, or amend exlsting 
laws relating to the immigration or exclusion of Chinese persons or persons of 
Chinese descent, except as provided in section nineteen hereof." 

It therefore still préserves in full force and effeet ail of the mani- 
fold provisions of the Chinese Exclusion Acts, except as to the meth- 
od of déportation and the character of persons subject to such dé- 
portation. The third proviso of section 19 makes this clear: 

"That the provisions of this section, with the exceptions hereinbefore noted. 
shall be applicable to the classes of aliens thereiu mentioned irrespective of 
the time of their entry into the United States." 

That is to say, the application embraces not only those about to en- 
ter, but those who hâve entered theretofore and are found in the 
United States, provided either the entry or their présent status is in 
violation of any law of the United States, including the Chinese Ex- 
clusion Acts. This seems to be the évident purpose of the legisla- 
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tion; but it îs claimed to be ambiguous, and particularly so in view 
of some expressions to be found in the opinions of the courts, notably 
the Suprême Court of the United States in dealing with thèse mat- 
ters. For example, in the case of White v. Chin Fong, 253 U. S. 92, 
40 Sup. Ct. 450, 64 L. Ed. 797, the court said: 

"In the case of United States v. Woo Jan, 245 U. S. 552, we had occasion to 
consider the différence between the situation of a Chinese person in the 
United States, and one seeking to enter it, and held that the former was en- 
titled to a judicial inquiry and détermination of his rlghts, and that the 
latter was subject to executive action and décision. We thlnk the distinction 
is applicable hère, and that one who has been in the United States and has 
departed from it with the intention of returning, is entitled under existing 
législation to hâve his rights to do so judiclally investigated with 'its assur- 
ances and sanctions,' as contrasted with the discrétion which may prompt 
or the latitude of judgment which may be exercised in executive action." 

This case, while decided May 17, 1920, gave no considération what- 
ever to the Act of February, 1917, but specifically cites and con- 
strues other acts of a much earlier date. It does not, and does not 
purport to, pass upon the point hère in controversy, nor was this 
question necessarily nor actually before it. Référence is made to 
the doctrine announced in Chin Fong v. Backus, 241 U. S, 1, 36 Sup. 
Ct. 490, 60 L. Ed. 859. a case decided in 1916, before the enactment 
of the law now under considération. 

To meet the situation disclosed by the décision in the Wong You 
Case, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. 354, Congress passed 
the Act of February 5, 1917; and, in view of the disagreement which 
has arisen as to the meaning of this act, it seems not only proper. 
but necessary, to refer to the committee reports upon which Congress 
acted in passing the later law. The proceedings in Congress incident 
to the passage of the Immigration Act of 1917 (S. Rept. No. 352, 
64th Cong., Ist Sess.) contain the followîng: 

"The phrase 'or in violation of any other law of the United States' has 
référence to the Chinese Exclusion Laws. Its object is to make perfectly 
clear * * » the intent to continue the practiee established under that 
aet (the Act of 1907) and since approved in a number of court décisions, in- 
cluding the décision of the Suprême Court in the Wong ïou Case, 223 U. S. 
67, 32 Sud. Ct. 195, 56 L. Ed. 354, of expelling aliens who enter or are found 
hère in violation of the Chinese Exclusion I-aws, adapting the administrative 
process of the Immigration Aet to that class of cases wherever the proceed- 
ings are instituted within the period of limitation speelfled therein." 

Nothing can be clearer than that it was the express purpose of Con- 
gress to make effective the interprétation contained in that part of 
the court's opinion in the Wong You Case which held that Chinese 
were included within the terms of this act and might be dealt with 
summarily; an interprétation which was clouded by the pronounce- 
ment which followed to the effect that by the terms of section 43 
the Chinese Exclusion Laws were in no respect repealed, altered or 
amended. It is true that the Woo Jan décision, which had already 
been handed down, was not mentioned. It mây not hâve been called 
to the attention of Congress ; but if it had been, the purpose of Con- 
gress, as herein plainly expressed, would obviously hâve been the 
same. If nothing more had been said in the amendatory act than 
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is to be found in section 19 thereof, we might still be left in the same 
position in which the Woo Jan décision placed us; but Congress did 
not stop there. In the new section 38 it added the express purpose 
to repeal which had been specifically mentioned as being absent from 
and disclaimed in section 43 ; and it takes no carelul reading of the 
Woo Jan Case to disclose that the Suprême Court placed its ruling 
in tha.t case almost entirely upon the disclaimer of section 43 of the 
intention to repeal, àlter, or amend. The purpôse of Congress, as 
gathered from that clause in section 43, is several times referred to, 
and finally the statement is expressly made that the procédure under 
the exclusion laws is "saved" by section 43. 

While it is true that repeals by implication are not favored, never- 
theless where the same subject-matter is covered by two acts which 
cannot be harmonized with a view tp giving effect to the provisions 
of both of thcm, to the extent of the repugnancy bétween them, the 
prior act is impliedly repealed, particularly in cases where it is appar- 
ent that the latter act is intended to provide an exclusive rule of lâw. 
Whether or not an act is inhpliedly repealed is a question oî législa- 
tive intention, to be ascertained by an examination of both statutes, 
in the light of the reason, purpose, and object of both. Encyc. of U. 
S. Suprême Court Reports, vol. 11, pp. 94-100; Barney v. ÎDolph, 
97 U. S. 652-656, 24 L. Ed. 1063 ; Eckloff v. District of Columbia, 
135 U. S. 243, 10 Sup. Ct. 752, 34 L. Ed. 120; McChord v. Louisville, 
etc.. R. Co., 183 U. S. 483-499, 22 Sup. Ct. 165, 46 L. Ed. 289. 

Comparing section 19 of the Act of 1917 with section 21 of the 
Act of 1907, it is apparent that the former is largely an amplifica- 
tion of the latter, intended to make thé grounds' for déportation more 
spécifie and certain and extending the period of limitation from three 
to fîve years. It is significant that by the later act the opération of 
law is extended to aliens who shall hâve entered in violation of this 
or any other law of the United States as well as to those found in the 
United States in violation of law. Section 38 repeals the Chinese 
Exclusion Acts in so far as they are in conflict with, or inconsistent 
with, the provisions of section 19. This is the natural meaning of 
the language, used read in the hght of the reason, purpose, and ob- 
ject of the législation. The tieaty between China and the United 
States, of course, spécifies no form of procédure for déportation. 
It was within the power of Congress to prescribe any reasonable 
method, and it was equally within its power to substitute another 
method, for, one theretofore prescribed. Evidently, from expérience, 
Congress deemed the earlier proceeding to be more cumbrous," as was 
said in the Wong You Case, and desired to create what that case 
describes as "a better remédy." This is expressly stated in the com- 
mittee report which has been qdoted. Its object was: 

"To make perfeetly clear » ♦ ♦ the iutent to continue the practice es- 
taWished uilder that act (the Act of 1007) * * * of expelling aliens who 
enter or are found hère In violation of the Chinese Exclusion Liaws, adapting 
the administrative process of the Immigration Act to that elass of ca.ses 
wherever the proceedings are instituted within the period of limitation spec- 
ifled therein." 
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This was the main if not the only object of the amendment of 1917. 
The Suprême Court has said in the Woo Jan Case that "the remédies 
are too essentially différent to be concurrent"; that "the uriiversality 
of the déclaration {in the Act of 1907) would seem to preclude ex- 
ception and compel a single judgment." The court then passes on to 
section 43 of the Act of 1907 and holds that the procédure prescribed 
in the Exclusion Laws is "saved" by the express disclaimer in this 
paragraph of any purpose to r^peal, alter or amend existing laws re- 
lating to the immigration or exclusion of Chinese persons or per- 
sons of Chinese descent. It is obvious then that the Suprême Court 
regarded the Act of 1907 as slifficient in terms tb operate as a repeal 
by implication of the Chinese Exclusion Acts in the particular under 
discussion, and that such logically must hâve been its décision in the 
absence of thé saving clause in section 43. It was avowedly to 
meet this interprétation and make clear the'intent and piUrpoSe of Con- 
gress that the Act of 1917 was passed, and this Congress did by in- 
serting, in section 38 of the new law, the repealing provision which 
was absent from, and expressly excluded by, the language of section 
43, which the court had said saved the procédure of the Exclusion 
Acts from the necessary effect of the provisions of th'é Acf of 1907. 
Congress could, of course, bave used more explicit phraseoldgy, but 
in the light of what had gone before no more was necessary to make 
its purpose clearly understood. 

I hâve no doubt of the purpose of Congress to substitute the more 
summary proceeding for cases like the one af bar, nor that existing 
législation meets the criticism heretofore interposed by the Suprême 
Court. I find it unnecessary, therefore, to refer to contemporaneous 
and later décisions in District Courts and in Circuit Courts of Ap- 
peal. I share the feeling, voiced generally by courts, in favor of ju- 
dicial hearings with their greater safeguards and sanctions, but I 
realize that aliens primarily are subjectto disposition by the political 
authorities," and that if the purpose of the Législature is clear, the 
courts cannot, and should not, do otherwise than exécute its man- 
date. 

It follows, in my opinion, that the judgment below should be re- 
versed, with directions that the writ be discharged. 



MALLOY et al. v. FEDERAL RESERVE BANK OF RICHMOND et al. 

(District Court, E. D. Nortli Carolina. July 8, 1922.) 

No. 92.3. 

I. Banks and banking ®=3l7l (l)_Payee, who deposited eheck with bank for col- 
lection, could sue other bank, to which check was forwarded for collection for 
négligence in course of collection. 

TJiider a statute authorlzing a bank in whicli a check is deposited for 
collection "to forward, en route, tlie same, vvithout delay, in the usual 
commercial way in use according to the regular course of business of 
banks," a payée, who deposited check with a bank for collection, held 
entitled to sue other bank, to which the check was forwarded for collée- 

<g=jFor other cases see same topio & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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tion by the flrst banb, for damages caused by négligence of the second 
bank in the eouriîe of collection, as a gainst contention that there was no 
contractual relation between payée and second bank, since under such 
statutte the second bank became the payeé's subagent. 

2. Statu'tes ig=>l74, 1 75— Con^trued to applyonlyto persons or corporations rési- 

lient -tn State, uniess otiierwis» clearly expressed. 

In constniing statijtes, provisions In respect to persons coming within 
their scope will be cbnstrued to apply merely to citizens or corporations 
résident in the state, uniess otherwise clearly expressed. 

3. Banics and banlcing <S=3l7i (3)— Fédéral Réservé Banl(, to wliicii checlc was 

seiit for collection, heid not négligent In sending check to drawee banic. 

In view of régulation made by Fédéral iKeserve Board providing that 
the board will require member and nonmember clearing banks to author- 
ize Its, Fédéral Reserve Bank to send checUs for collection to banks on 
whieh checks are drawn, and that except for négligence such E^ederal Re- 
serve Bank will assume no liability, it was not négligence for a Fédéral 
Reserve Bank, to whIcU a check had been sent for collection, to mail the 
check to the bank on which It was drawn. . 

4. Banks and banking <S~>I63— Drawer's liabiiity heid discliarged. 

Where drawee bank, to which the check had been sent for collection by 
other bank, sent other bank Uie drawee bank's check on third bank in 
payment thereof, stamped the check drawn on It paid, charged it to draw- 
er's account, and delivered It to drawer, who had to his crédit subject to 
his check an amount more than sufflcient to pay check, the check was 
paid, and drawer's liability as such was discharged. 

5. Banks and banking (@=3i6l (3)— Bank to wiiich check was sent for collection 

heid not authorized to accept in payme'nt drawee bank's check on other bank. 
Bank to which check was sent for collection acted at its péril in ac- 
cepting in payment of such check drawee bank's check on other bank, 
having no authority to accept in payment thereof anything other than 
money. 

At Law. Action by D. J. Malloy and J. H. Malloy, tiading as Mal- 
loy Bros., against the Fédéral Reserve Bank of Richmond and Napier 
H. G. Balfour. Judgment for plaintiff against first-named défendant, 
and denying plaintifï recovery against last-named défendant. 

Sinclair & Dye, of Fayetteville, N. C, for plaintifï. 
M. G. Wallace, of Richmond, Va., and Little & Barnes, of Raleigh, 
N. C, for défendant bank. 

McCormick & Clark, of Fayetteville, N. C, for défendant Balfour. 

CONNOR, District Judge. Action for recovery of amount of check 
alleged to hâve been lost by négligence of défendant, in course of col- 
lection. The parties waived trial by jury and submitted the case to the 
court to find the facts and render judgment thereon. The évidence dis- 
closed the f ollowing facts ; 

Défendant Napier H. G. Balfour, on November 30, 1920, drew and 
sent to plaintiffs by mail at Quitman, Ga., his check for $9,000 on the 
Lumber Bridge Bank, a dulv chartered and organized corporation au- 
thorized to carry on the business of banking at Lumber Bridge, N. C., 
to be applied to the crédit of his indebtedness to plaintiffs, evidenced 
by his note, sècured by mortgage on real estate situate in North Carolina. 
Plaintiffs received the check on the morning of December 1, 1920, 
credited the amoimt on Balfour's note, and sent the check, properly in- 
dorsed, with a deposit slip, on same day to Perryi Banking Company, 

ig=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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at Perry, Fia., at which place said banking company was engaged in the 
banking business. The Perry Banking Company, on Decemter 3d, re- 
ceived the check for collection and crédit, and on the next day sent to 
plaintiff a crédit card, on which was printed : 

"Checks, drafts, etc. received for collection or deposlt, are tak«n at the 
risk of the indorser untU actual paymeut Is received." 

The Perry Banking Company, on the same day, indorsed and sent 
the check to the Atlantic National Bank, of Jacksonville, Fia., and on 
December 6, 1920, said bank indorsed and sent it to the branch of 
Citizens' & Southern Bank at Atlanta, Ga. The said bank, December 
8, 1920, indorsed the check with the double indorsement stamp of 
itself and the Fédéral Reserve Bank of Atlanta, and sent it to the Féd- 
éral Reserve Bank of Richmond for collection and crédit to the Féd- 
éral Reserve Bank of Atlanta, Ga. ; the Citizens' & Southern Bank of 
Atlanta being a member of the Reserve Bank of Atlanta, Ga. 

On December 10, 1920, the Fédéral Reserve Bank of Richmond sent 
to the Bank of Lumber Bridge a letter containing the Balfour and sèv- 
eral other checks, drawn upon said bank, aggregating $9,356.44, for col- 
lection and remittance. This letter, by due course of mail between 
Richmond and Lumber Bridge, should hâve been received by the Bank 
of Lumber Bridge on Saturday, December 11, 1920. On Tuesday, 
December 14th, the cashier of the Lumber Bridge Bank stamped thé 
Baifour check "Paid" and charged it to the acçount of Balfour, on 
which there was to his crédit, subject to check, $9,204.90. On the same 
day the Lumber Bridge Bank drew and mailed to the Fédéral Reserve 
Bank of Richmond its check on the Atlantic Banking & Trust Com- 
pany of Greensboro, N. C, for the sum of $9,204.90, the aggregate 
amount of the checks sent to said bank by the Fédéral Reserve Bank 
of Richmond in its letter of December lOth, less the amount of checks 
on said bank for which the drawees did not hâve balances sufïicient 
to pay. 

The Fédéral Reserve Bank of Richmond received said letter, con- 
taining the check December 15, 1920, and on same day forwarded the 
check to the drawee, Atlantic Banking & Trust Company, of Greens- 
boro, N. C, for payment. On December 17, 1920, the Atlantic Bank- 
ing & Trust Company wired the Fédéral Reserve Bank of Richmond 
that the Lumber Bridge Bank did not bave sufïicient funds to its crédit 
to pay said check. The défendant Richmond Bank, on the same day, 
wired the Lumber Bridge Bank notice of the dishonor of its check, call- 
ing upon said bank to make the check good, which wire the Lumber 
Bridge Bank answered, promising to do so. 

Upon its failure to make the check good, the défendant Richmond 
Banlf sent a représentative to Lumber liridge, who reached there on 
the moming of December 20, 1920, being Monday, saw the cashier of 
the Lumber Bridge Bank, and demanded payment of the check on the 
Greensboro Bank. The cashier stated that the bank did not hâve suffi- 
cient funds to pay the amount of its dishonored check on the Greens- 
boro Bank ; that the directors of the bank would meet that night and 
make an efïort, by indorsing a note of the bank to the Bank of Lum- 
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berton, N. C, upon which the bank would be able to secure funds with 
which it could pay the amount of the dishonored check. 

On Tuesday morning, December 21, 1920, the cashier of the Lumber 
Bridge Bank inf ormed the représentative of défendant Richmond Bank 
that the directors refused to indorse the note with which to secure 
funds and that he CQuld not pay or take up the check. Défendant the 
Fédéral Reserve Bank of Richmond, on the same day, wired the Citi- 
zens' & Southern Bank of yUlanta that the Balfour-Malloy check was 
unpaid, and on same day sent a letter to said bank, stating the facts in 
connection therewith, and that the amount of the check, $9,000, would 
be "charged to the account of said bank, if the check of the Lumber 
Bridge Bank was not ultimately paid. Malloy Bros, were promptly 
notified of the situation. Upon being notified by Malloy, Balfour was 
informed by the cashier of the Lumber Bridge Bank that he could not 
make the check on Greensboro good. Upon appropriate proceedings 
under the North Carolina statutes, on December 24, 1920, the Lumber 
Bridge Bank was closed and its asséts placed in the custody of à re- 
ceiver. 

The défendant Richmond Bank charged the amount of the check 
to the Fédéral Reserve Bank of Atlanta, which charged same to the 
Citizens' & Southern Bank. The several banks handling the check 
charged the amount to. their several correspondents until it was charged 
back to Malloy Bros, by the Perry Banking Company. At the date of 
the institution of this. action no dividends had beeri paid by the receiver. 
The défendant Fédéral Reserve Bank of Richmond retained the check 
on Greensboro. Upon the trial it was stated that there was reasonable 
cause to believe that a dividend of 75 per cent, would be paid. 

The Bank of Lumber Bridge was not à member of the Reserve Bank 
System, but had.prior to the date of this transaction, pursuant to the 
régulations of the Fédéral Reserve Board (October, 1920, régulation 
J) éntered into an arrangement with said bank for the collection of 
checks drawn upon it at par. The régulation (1) provides that — 

"Each Fédéral Reserve Bank will receive at par from Its member banks and 
from nonmember clearing banks, in its district, eliecks drawn an ail member 
and nonmember clearing banks, and on ail other nonmember banks wWch 
agrée to remit at par through the Fédéral Réserve Barik of tliis district. 

The same privilège is extended to — ' 

(2) "Fédéral Reserve Banks to receive eheeks for collection fKom other Féd- 
éral 'Reserve Banks and from ail member and nonmember. clearing banks re- 
gardless of their location. * * * Checks drawn upon alî member and non- 
member clearing banlcs of its district and upon ail other honmemrber' banks of 
it& district whose checks are collected at par by the Fédéral Reberve Bank." 

This action was brought in the superior court of Cumberland coun- 
ty, N. C, and upon pétition of défendant bank removed into this court. 
Plaintiffs, following the allégations covered by the foregoing facts, al- 
lège: 

"That, as plaintiffs are informed and believe, the défendant Reserve Bank 
of Richmond n.egUgently mailed said check to the said Bank of Uimber Bridge. 
and néglig«ntly accepted in pay meut thereof the latter's draft on a bank iii 
Greensboro, N. C, which check the drawèe bank on December l4, 1920, mark- 
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ed "Paid" and charged to the accovint of tlie drawcv, and subsequently cliarg- 
cd to the défendant Napier H. G. Balfour. 

"ïliat Balfour had, iit the time «lidcheek was charged against his account, 
to wit, Deceiiiber 14, li)20, on deppsit with said Bank of Lumber Bridge an 
amount siiffieient to jiny said check of nine lliousand dollars (.fO.OOO). 

"ïhat the défendant Fédéral lîeserve Bank of Uichmoiid carelessly iuid 
ner-ligently failed to notify plaintiffs that it had not recoived the money for 
said cheek nnti! December 21. 1020. * * * and that, as y)laintiffs are iu- 
formed and believe, bad the défendant baidi notitied them of the uonpaymqnt 
of said ehcck promplly, as it was ils duty to do, they atid the défendant Bai- 
foiH' coidd and wonld bnve colleeted tlie said ebeek. 

'■That, as plaintifl's are infoi'med and telieve, the défendant Fédéral Réserve 
lîank of Kiehmond aeted as their agent, and that it was careless and négligent, 
in spnding said eheek direet to the drawee hank, in accepting ils draft on the 
iiremsboro Bank, in sui'rendering said cheek to the Bank of Lumber Bridge, 
X. ('.. without having coHected the nioney thercfor, and in failing to notify 
plaintiiïs until l>ecember 21, l'J20, that it had not colleeted said check." 

In the light of thèse allégations, several of the qviestions discussed 
by counsel become immaterial. 

1 1 I Defendant's counsel insist that plaintiffs cannot maintain the ac- 
tion because there is no contractual relation, or privity of contract, be- 
Iween plaintiffs and défendant the Fédéral Reserve Bank of Richmond. 
This argument is based upon the theory that the check became the 
l)roperty of the Perry Banking Company upon its dcposit, or that said 
banking company was not authorized, by the deposit of the check for 
collection, to appoint subagents for that pin'pose, and that such other 
banks as it transmitted the check to became its agents, and not the 
agents of the owners of the check. This view vyas, upon the facts in 
that case, adopted by the Suprême Court of Florida in Brown v. Peo- 
ple's Bank, 59 Fia. 163, 52 South. 719, 52 L. R. A. (N. S.) 60S. It is 
not necessary to do more than refer to the very interesting and learned 
discussion by Chief Justice Whitfield in that case, because he states, 
at the conclusion of his opinion, that since the transaction out of which 
that case arose, but before the décision, the Législature of Florida eii- 
acted a statute by which it is provided that: 

""When a check * * * is deposited in a biiid; * * * for collection, it 
sliall be considered due diligence on the jiart of the bank in the collection of 
any check," etc., "so deposited, to forward en route Ibe same without delay 
in the usual commercial way in use accorriing to the l'egular course of business 
of banks, and that the maker," etc., "shall be liable to the bank untii actual 
payment is received." I-aws 1009, c. 5951, § 1 (Comp. Laws 1914, § ,S0O4a). 

For the purpose of this discussion the statute authorized the Perry 
Banking Company to employ subagents in making collection of the 
check, with the restdt that such subagents became the agents of the own- 
er of the check. This statute crystallizes into positive law of the statc 
the rule which bas been adopted in other jurisdictions as the proper 
method to be pursned and the extent of liability of collecting banks in 
such cases. This princii)!e has been clearly stated by Judge Bynum. 
upon the authority of Fal)ens v. Mercantile l^>ank, 23 Pick. (Mass.) 330 
3 Am. Dec. 59; lîank v. P.ank, 75 N. C. 534, that : 

"It is well settled that, when a note is deposited with a hank for collection 
which is payable at another place, the whole duty of the bank so receivmg the 
note in the fii-st instance is seasonably to transmit the same to a suitable bank 
or other agent at the place of payment ; and as a part of the same doctrine It 
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m well settled that, if the accepter of a bill or promisor of a note has his rcsi- 
(îence in another place, it siiall be presumed to Iiave been intended and nnder- 
stood between the depositor for collection and the bank that it was to b<' 
transmitted to the place of résidence of the promisor." 

The ruie is stated, with citation of authorities pro and con, in 2 Micli- 
ie on Banks and Banking, § 162 (2). This rule is usually referred to as 
the "Massachusetts rule." In Exchange National Bank v. Third Na- 
tional Bank, 112 U. S. 276, 5 Sup. Ct. 141, 28 L. Ed. 722, Justice Blatch- 
ford said: 

"The authorities which support this rule rest on the proposition that, f-iuc(; 
what is to be done by a bank employed to colleet a draft payable at another 
place cannot be done by any of its ordinary officers or servants, but must lie 
intrusted to a subagent, the risk of the neglect of the subagent is upon the 
party employing the bank, en the view that he has impliedly authorized the 
employment of the subagent"— citing Dorchester Bank v. New England Bank. 
1 Cush. (55 Mass.) 77 ; Milling Oo. v. Kuenster, 158 111. 259, 41 N. E. 906, 29 
L. II. A. 794, 49l Am. St. Kep. 156, and many other décisions. 

The resuit of this rule is that the subagent, selected by the bank un- 
dertaking to colleet the check, becomes the agent of the owner of the 
check, thus establishing the contractual relation between the owner 
and such subagent, and entitling the owner to sue either of the sub- 
agents for breach of duty. Bank v. Floyd, 142 N. C. 187, 55 S. E. 95 ; 
Winchester Milling Co. v. Bank of Winchester, 120 Tenn. 225, 111 
S. W. 248, 18 L. R. A. (N. S.) 441. 

It is in récognition of this principle that plaintififs sue the défendant 
Fédéral Reserve Bank of Richmond, alleging the relation of principal 
and agent and breach of duty, in that the défendant Fédéral Reserve 
Bank negligently sent the Balfour check for collection to the drawec 
Bank of Lumber Bridge, thus eliminating several questions discussed 
by counsel and narrowing the controversy to two questions: (1) Wa? 
the défendant Richmond Bank négligent in sending the check to the 
drawee bank for collection? (2) Was the défendant guilty of négli- 
gence in accepting the check of the Bank of Lumber Bridge on the 
Greensboro Bank in payment of the Balfour check? 

From this viewpoint no question respecting the manner or time in 
which the Perry Banking Company and its subagents forwarded the 
check to the several banks and presented it to the drawee for payment is 
presented. It will tend to simplification of the issues raised by the 
pleadings and the facts, in respect to which there is no controversy, to 
ascertain the extent of the liability of défendant bank, by regarding the 
relation between the parties to this action as principal and agent, as 
alleged by plaintififs. 

xA-pproached from this viewpoint, the first question for décision is 
whether the défendant Fédéral Reserve Bank was négligent in the ais- 
charge of its duty by sending the check to the drawee Bank of Lum- 
ber Bridge. This question has been the subject of much discussion, re- 
sulting in difïering conclusions., The gênerai principle is stated in 
Michie on Banks and Banking, vol. 2, § 162 (Ib), with citation ol au- 
thorities. The Suprême Court of North Carolina in Bank v. Floyd, 
142 N. C. 187, 55 S. E. 95, held that it was négligent in a bank, havirtg 
a draft for' collection, to send it directly to the drawee, that the fact 
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that the drawee was the only bank at fhe place of payment did not âf- 
fect the principle, and that no custom to the contrary would excuse the 
sending bank. The writer of this opinion, writing for the court in that 
case, gave the s'ubject careful investigation and cited the controlling 
authorities. The Législature of North Garolina, however, at its ses- 
sion of 1919 (Public Laws, c. 169, now section 233, Consolidated Stat- 
utes), changed the lavv in that respect, by enacting a statute providing 
that— 

"Any banking coriwration or banking or trust company,' doing a flduciary 
business, hereinafter called the bank, doing business In thls state, receiving for 
collection or deposit any check ♦ • * drawn upon or payable at any otlier 
bank, located in another city or town whether within or without this, state, 
niay forward such instrument for collection directly to the bank on which it is 
drawn or at which it is made payable, and such method of forwarding direct 
to the payer shall be deemed due diligence; and the failure of such payer 
bank, because of its insolvency or other default, to account for the proceeds 
tliereof, shall not render the forwarding bank liable therefor: Provided, such 
forwarding bank shall bave used due diligence in other respects in connection 
witb the c-ollectlon of such instrument. The provisions of this section shall not 
î'pply where there is more than one bank in a town." 

f2] Plaintiffs insist that the défendant Fédéral Reserve Bank of 
Richmond is not within the terms of this statute, and can claim no 
immunity under its provisions, because it is not a banking corporation 
or banking or trust company "doing a fiduciary business in this state." 
I incline to an agreement with plaintiffs' contention that the statute wâs 
intended, and its terms apply only to banks organized and doing busi- 
ness in the sensé of having its principal office, in this state. It is a well- 
settled principle, adopted in the construction of statutes, that their pro- 
visions in respect to persons coming within their Scope, are confîned to 
citizens or corporations résident in the state, unless otherwise clearly 
expressed. 

[3] This question, however, becomes immaterial in this case, because 
régulation J (8) made by the Fédéral Reserve Board provides that: 

"In handllng items for member and nonmember clearing banks, a Fédéral 
Rcserve Bank will act as agent only. The board wlll require that each mem- 
ber and nonmember clearing bank authorlze its Fédéral Reserve Bank to send 
cheeks for collection to banks on which cheeks are drawn, and, except for 
négligence, such Fédéral Reserve Bank will assume no llability." 

This régulation, to the extent of its permissive provisions, must be 
taken to hâve been known to the Citizens' & Southern Bank at Atlanta 
and the Fédéral Reserve Bank at Atlanta. The check was sent by them 
and received for collection by the défendant Reserve Bank of Rich- 
mond, subject to the régulation which permitted the Richmond Bank 
to send the check to the drawee Bank of Lumber Bridge. This was 
doire promptly. The check was mailed at Atlanta December 8, 1920, 
mailed by the défendant Fédéral Reserve Bank, December 10, 1920, 
and received by the Lumber Bridge Bank December 11, 1920, being 
Saturday. The Lumber Bridge Bank was the only bank in the town 
of Lumber Bridge. There is no suggestion that, at that time, it was 
not in good standing and crédit, or that défendant Fédéral Reserve 
Bank of Richmond had any cause to question it§ solvency or manner 
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of conducting its business. It had madè "a par collection" agreement 
with défendant bank. ..>;■■ ' - 

I am led to the conclusion, that the défendant Fedci»àl Reserve Bank 
of Richmond was not négligent in sending the check to the Lumber 
Bridge Bank for collection, and that it acted in that respect promptly 
and in accordance with' the terms. upon which it accepted and under- 
took to act as agent in collecti'ng the check. 

[4, 5] We are thus brought to the last and determinative averment 
of négligence: The acceptance by the défendant Fédéral Reserve Bank 
of Richraond of the check of the Lumber Bridge Bank on the Greens- 
bcif-o Bank. Prelirhinary to the décision of this question, it becomes 
mâtèrikl to ascertain what effect thë cohduct of the Lumber Bridge 
Bank had upon the, status of the Balfour check and hishability thereon 
as drawer. In Bank v. Floyd, supra, it was conceded that, by charging 
the check to thé'àccount df the drawer, its depository who had to his 
crédit a balance sufhçiënt to'pay it, and canceling it, by the Dunn Bank, 
occ^pying in that case prohac vice the position of the Lumber Bridge 
Bank, the check was paid and the drawer releaged. In Bank v. South 
Weymouth Bank, 184 Mass. 49, 67 N. E. 670, the note of a customer of 
the défendant bank, piayable at that bank, and due, was sertt by the 
holder, indorsed ■ "For collection and remittance" to the défendant 
bank. The makers of the note had to their crédit and subject to check 
in the défendant bank an amount sufficient to pay the note. Describing 
the conduct of the cashier of the défendant bank, Hammond, J., says: 

"He Intends as aseiit df the makers to pay 'this note to his own bank, the 
indors«e and holder, and as suoh enfltled to receive payment and discharge 
the note. He intends as cashier of his own bank to cancel and discharge the 
note when paid, and then as agent for the makers to hold the paid note for 
tbem. After the note has been paid, he Intends to send the proeeeds to the 
idafintiCf. With thèse intentions he begins. The note is before him. He first 
(iraws on a bank in Boston his check as cashier of the défendant, payable to 
the order of the plaintiff, for the amount of the proeeeds .çf the note. It is to 
bo observed that this Is not the check of the makers, nor is it mado by th(> 
cashier as their agent, but in hîi^ capacity as agent of the défendant, and in 
the performance, npt of duty owed by the. makers, but of a duty owed by the 
défendant to the plaintiff. It is riof the check by which the note was paid, 
because none was needèd, but was thei check by which the proeeeds wei-e to 
be transmitted li.V the défendant to the plaintiff. He then makes a mémoran- 
dum of this ehecrk upon a bloçk, stamps upoii the face of tlie note. 'Paid Oet. 
— - 1901,' * * * and perforate.s [it] in three places, aiid puts the note, thus 
stamped and mutilated, in the file with bis checks, so that a proper record of 
the transaction may' be entered atthe eiiki of the day upori tlié permanent 
books." The cashier, at this tiine, was ''called to the phone and notifled that 
the makers" of the note "hâve made an assignment f,or the iHjnefit of , their 
rreditors, and is requested by the assignée to, hold the account. * * * He 
withheld the check he had drawn aiiii undertook to retrace his steps." 

In an action by the bank owning and sending thenote to the défend- 
ant batik for the proeeeds of the note, "in assumpsit for money had and 
received," thé court held that: — ■ ■ 

"prier to the call to the téléphone, the note had beep paid by the makers to the 
rflefendant, and' that the only remaining duty restiug uponi the défendant wa,s 
to remit the proçeeds tO; the plaintiff. » * * The note was itselt equlvaiput 
to a check. * * » When the bank, through its cashier, wroto upon the fac- 
of Ûie note, in its own pamë, as the indor.see and holder, that it was' \inu\, 
and perforated it and piit it in the files as a thing paid, nothing moro was t > 
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be done as to the payment. By those aets tliere had been set apart and ap- 
propria ted, to the payment of the note, so much of the deposit then standing 
to the crédit of the makers as was isufficlent for that purpose, just a* though 
the maUers liad presented to the banli their check in payment of a note due it 
from them." 

With appropriate changes and arrangement of the parties, the case is, 
in ail essential respects, on "ail fours" with the instant case, and the 
conclusion irresistable the same to which the Massachusetts court came. 
The same conclusion was reached by the Suprême Court of Tennessee 
in Milling Co. v. Bank, 120 Tenn. 225, 111 S. W. 248, 18 L. R. A. (N. 
S.) 441, in which it was held that: 

"Where a check, given by a debtor on a certain bank in payment of his deht, 
was by auother bank acting as collecter for the ereditor and payée forwarded, 
for collection or payment, to the drawee bank, în which there was more than 
enough money on deposit to the crédit of the drawer at the tinte the check ar- 
rived there to pay the same, whereupon the drawee bank drew its draft upon 
another bank for the amount of the check, and forwarded the same to the 
collecting bank, and charged, eanceled, and surrendered the check to the 
drawer, he was thereby discharged from liability on the debt." 

In that case it was held that the owner of the original check, by re- 
ceiving the worthless check, ratified its acceptance by the collecting 
bank. Corporation Commission v. Bank, 137 N. C. 697, 50 S. E. 308. 
It is well settled by thèse and other authorities, as well as upon princi- 
ple, that when the cashier of the Lumber Bridge Bank stamped the 
check "Paid," charged it to his account, and delivered it to Balfour, 
who hàd to his crédit, subject to his check, an amount more than suffi - 
cient to pay his check, that the check was paid and his liability as maker 
or drawer discharged. 

The Lumber Bridge Bank on December 14, 1920, had crédit balances 
as follows: Atlantic Banking & Trust Company, Greensboro, $6,225.- 
01; American National Bank, $8,157; Merchants' National Bank, $3,- 
000; the National Bank, $2,549.96: cash, $4,574.69; Merchants' Na- 
tional Bank, Raleigh, $379.75— aggregating $16,810.98. The dealings 
between the Lumber Bridge Bank and the Atlantic Banking & Trust 
Company, between December 14th and December 18th, did not mate- 
rially change the state of its accounts, nor does it appear that the avail- 
able assets of the Lumber Bridge Bank were reduced prior to Decem- 
ber 24, 1920. 

The question is presented what, upon this state of the case, was the 
measure or standard of duty owed by the défendant Fédéral Reserve 
Bank of Richmond to the plaintifïs, owners of the cheCk, in respect to 
the receipt from the Lumber Bridge Bank of its check on the Greens- 
boro Bank. The authorities appear to be practically uniform in hold- 
ing that, in the absence of any instruction or permission from the 
owner of the check, or any custom brought to the notice of Such own- 
er, to the contrary, the bank had no authority to accept or receive in 
payment of the check intrusted to it for collection anything other than 
money. Among many other decided cases, the following are cited as 
sustaining this proposition: 

In Ward V. Smith, 7 Wall. (74 U. S.) 447, 19 L. Ed. 207, Justice 
Field says : 
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"When the instrument Is lodged with the bank for collection the bank bè- 
' cornes the agent of the payée or obligée to receive payment. The agency ex- 
t&aûs no further, and without spécial authority an agent can only receive 
payaient of the debt due his principal in the légal currency of the country, or 
in bills whlch pass as money at their par value by the common consent of the 
community." Midland National Bank v. Brightwell, 148 Mo. 358, 49 S. W. 
994, 71 Am. St. «ep. 608. 

In Fifth National Bank v. Ashworth, 123 Pa. 218, 16 Atl. 597, 2 L. 
R. A. 493, Paxson, J., says : 

"It is safe to say, as a gênerai rule, that when a bank recel ves a check f rom 
one of its depositors for collection, it must return him the check or the money. 
Tt is also equally clear that if the collecting bank surrenders the check to the 
bank upon which it is drawn, and accepts a cashier's check, or other obliga- 
tion, in lieu thereof, its liability to its depositor is flxed, as much so as if it had 
received the cash. It bas no right, unless speeially autliorized to do so, to 
accept anything in lieu of money." 

In that case, W. gave to A. his check on the Penn Bank. On the 
same day A. indorsed the check to the Fifth National Bank, with which 
he was a depositor, which sent the check to the Penn Bank and re- 
ceived in return therefor a cashier's check, delivering to A. his check. 
The cashier's check was protested for nonpayment and the Penn Bank 
went into liquidation. The judge said: 

"The plaintiff [Ashworthl bas neithcr his cbeck nor his money. Watson'.s 
account with the Penn Bank was good when the account was charged up to 
him. I am ùnable to see, tlierefore, that the plaintiff has any remedy against 
either Watson or the Penn Bank." 

In National Bank v. Am. Exch. Bank, 151 Mo. 320, 52 S. W. 265, 
74 Am. St. Rep. 527, the court auotes with approval 2 Daniel on Nego- 
tiable Instruments (4th Ed.) § 1625 : 

"In the United States it is quite certain that a banker, or other agent, hold- 
ing a bill or note for collection, would act at bis péril in delivering up a re- 
ceipt or a check for the amount; and that if the debtor did not pay the amount 
in money, and the drawer or indorsers were not duly notified, they would be 
discharged, and the loss would fall on the collecting agent. * ♦ • This 
seems to us the correct doctrine, for the agent exceeds authority in taking 
the check, and therefore acts at his i)eril. And vvhile it may be, and as a 
gênerai rùle undoubtedly is, the practice of creditors, in mercantile comnïuni- 
tles, to take checks in the collection of debts, and f requently to surrender other 
iiLstruments on reeeiving them, such a practice, on the part of the principal, 
falLs far short of a usage which would permit the agent to do likewise." 
Bank v. Cummings, 80 Tenu. 609, 18 S. W. 115, 24 Am. St. Rep. 618. 

There is no évidence of any custom existing, either in Virginia or 
North Carolina, by which collecting banks are authorized to accept 
f rom their agents or subagents, or f rom the drawee banks, in settlement 
of collections sent them, anything other than money in settlement of 
such collections. Plaintifï J. H. Malloy testified that he was engaged in 
the lumber business and knew — 

"very little about the workings of a bank ; did not instruct the Ferry Banking 
Company ; just sent the check down there for crédit dnring the course of 
business." 

I am of the opinion that the défendant Fédéral Reserve Bank of 
Richmond was not authorized to accept, in payment ofthe proceeds 
of the check from the Lumber Bridge Bank, its check or draft on the 
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Greensboro Bank, and that in doing so it was négligent, or probably, 
to State the situation more clearly, it exceeded its authority and is lia- 
ble to plaintilïs for the amount of the Balfour check, unless it may re- 
duce the amount by showing that on the date of its acceptance, Decem- 
ber 15, 1920, it was impossible for the Lumber Bridge Bank to pay the 
amount in money or its équivalent. 

The Lumber Bridge Bank had, on December 14th, $16,810, and, so 
far as appears, on December 24, 1920, when it went into the hands of a 
receiver cash, $4,574.00, and which, with balances in other banks, ag- 
gregated about $11,000. It held also bills and notes to an amount not 
stated in the évidence. It was not until the last named day that a re- 
ceiver was appointed. During this time the plaintiffs were without any 
remedy against Balfour, whose check was paid on December 14th, or 
the Lumber Bridge Bank, whose check was held, and is now held, for 
the proceeds of the Balfour check by défendant bank. I am of the 
opinion that, upon the undisputed facts, the défendant Reserve Bank 
of Richmond is liable to the plaintiffs for the amount of the Balfour 
check. 

Judgment will be si.gned that défendant Balfour is not liable as maker 
or drawer of the check, and that plaintiffs recover of défendant Fédéral 
Reserve Bank of Richmond $9,000, with interest from December 14, 
1920, and the cost, to be taxed by the clerk. 



UNITED STATES V. LAKE SHORE &. M. S. RY. CO. et al. 

(District Court, S. D. Ohlo, E. D. May 19, 1016.) 
No. 1584. 

1. Monopolles ®=926(l)— •'■"'isdlction retained by decree, to make further orders 

and decrees, held to continue untll combination completely dissolved. 

The jurisfllctlon retained by a decree ordering tlie dis.solution of an al- 
leged comhination and monopol.v, to make sueh further orders and de- 
crees as mlght he necessnry, held to continue untll the combination and 
monopoly was completely dissolved, at least to the extent of authorizlng 
an order requiririf; the sale of stocks and bonds in other companles owued 
by one of the défendants. 

2. Raiiroads <©=» 169— Discrétion of pledgee of stocks and bonds as to release 

held not arbitrary or unreasonable. 

Where a trustée under a mortgage given by a rallway company and a 
coal and rallway compîiny In which It owned stock was given power to 
release stocks and bonds pledged as addition»] security on the pledgor's 
request, whatever discrétion it had In that respect was not one of an un- 
reasonable or arbitrary character. 

3. IVIonopolles <&=326 (2)— Provision of Instrument for sale of stocks and bonds by 

trustée, as directed by stockholder for corporation owning them, held illégal. 
Where the sale of stocks and bonds of other companies owned by a 
railroad company was necessary to complète dissolution of an illégal 
combination and monopoly, and such bonds and stocks were assigned, sub- 
ject to liens, in trust for spedtted purposes, a provision that the trustée 
should dispose of the equity therein as dli-ected in writlng by the persons 
or corporations owning a majorlty of the railroad company's stock held 
illégal. 
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4. Monopolies (S=>26(2)— Stocks and bonds of other companies may be ordered 
sold, free from lien of mortgage, to dissolve combination. 

Where the sale of stocks and bonds of other companies owned by a 
railroad company was neeessary to complète dissolution of an illégal 
combination and monopoly, and tliey had been i>leclged to the tnist<>e un- 
der a mortgage as additional seciirity, the court had power to conipel a 
sale free from the lien of the mortgage, and to substitute the proceeds 
therefor. 

In Equity. Suit by the United States against the Lake Shore & 
Michigan Southern Railway Company and others. On pétition by the 
United States to enforce a sale of the interests of certain défendants 
in the capital stock and bonds of other companies. Ordered as stated 
in the opinion. 

See, also, 203 Fed. 295. 

Stuart R. Bolin, U. S. Atty., of Columbus, Ohio, and John L. Lott, 
Sp. Asst. Atty. Gen., for the United States. 

Lawrence Maxwell, of Cincinnati, Ohio, and John F. Wilson, of 
Columbus, Ohio, for Hocking Valley Ry. Co. 

John H. 'Doyle and Charles T. Lewis, both of Toledo, Ohio, for 
Toledo & O. C. Ry. Co. 

Arthur H. Van Brunt, of New York City, and Augustus T. Sey- 
mour, of Columbus, Ohio, for Central Trust Co. of New York. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. (1) July 26, 1915, the Hocking Valley- Railway 
Company and the Chesapeake & Ohio Railway Company, défendants 
herein, filed a report that they were.about to enter into a contract, 
subject to the approval of this court, for the sale of 2,500 shares of 
the capital stock of the Buckeye Coal & Railway Company and 2,006 
shares of the capital stock of the Ohio Land & Railway Company 
(being the entire issued capital stock of each coal company) ; that 
the proposed contract of sale provided for the exchange of $1,337,- 
000, face value, of the 20-year purchase-money bonds of the Ohio 
Land & Railway Company, bearing interest at 6 per cent, per annum 
and maturing January 1, 1914, for $700,000, face value, of income 
mortgage bonds of a corporation to be organized and to be designated 
the Hocking Coal Lands Company. 

After hearing ail parties concerned upon a motion to confirm such 
proposed sale, the motion was denied for reasons stated in an opinion 
of July 30, 1915, disapproving of the contract, unless certain stated 
modifications were made of some of its provisions. Thèse modifica- 
tions hâve not been made, and such stocks and bonds remain unsold 
or otherwise disposed of. The certificates representing thèse stocks, 
except such as were neeessary to qualify directors of the respective 
companies, were placed in the name of the Central Trust Company 
of New York, as trustée, and such certificates, together with the bonds 
before mentioned, are held in pledge by such trust company as addi- 
tional security for payment of the bonds issued under the first consoli- 

©=jPor other cases see same topic & KBY-NUMBBR in aU Ke^-Numbered Digests à Indexe» 
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dated ($20,000,000) mortgage of March 1, 1899 (in évidence in this 
suit), given by the Hocking Valley and the Buckeye Coal & Railway 
Company to such trust company as trustée, and the stocks mentioned, 
subject to the lien stated, are also held by such trust company under the 
provisions of the trust agreement of April 30, 1908, and shown in Ex- 
hibit E to the original bill herein. 

Since the entry of the decree herein of March 14, 1914, it has been 
shown that after the date of the court's opinion, and prior to that of 
the decree, the Hocking Valley and the CheSapeake. & Ohio Railway 
Companies determined to take appropriate action, under the Consoli- 
dated mortgage and the trust agreement before mentioned, "to efïect 
the sale under said instruments of ail interests in coal properties cover- 
ed thereby, including stock of the Sunday Creek Company, and the 
stock of companies the property of which was owned, leased, or con- 
trolled by said Sunday Creek Company." And on April 16, 1914, ac- 
tion was taken by the parties interested, including Central Trust Com- 
pany of New York, as trustée, whereby the value of the Buckeye stock 
was fixed at not more than $18 a share, and the value of the Ohio stock 
at nothing. Although the Hocking Valley, by resolution of March 18, 
1915, requested Central Trust Company of New York, as trustée, "to 
cause an appraisal to be made of the value of the first mortgage bonds 
of the Ohio Land & Railway Company pledged under said first Con- 
solidated mortgage," such appraisal did not appear to hâve been made 
when approval of this court was first sought of the sale of the capital 
stock of the Buckeye and Ohio Companies, and the bonds of the latter 
under the proposed contract before pointed out, yet, as will appear 
later herein, the trust company has in fact caused appraisal to be made 
of the lands securing such bonds. 

(2) October 9, 1915, the United States filed herein a pétition seeking 
to enforce sale of the respective interests of the Hocking Valley and 
the Toledo & Ohio Central in the capital stock of coal companies and 
certain bonds held in one of the companies, as f oUows : 

(a) As to the Hocking Valley: 2,495 shares in the Buckeye Coal 
Company and 1,999 shares of the Ohio Land Company — ail com- 
prised within the stocks above referred to, though the bonds of the 
latter company are omitted; the entire issue of capital stock in the 
Boston Coal Dock & Wharf Company, 2,000 shares, and in the Ray- 
bould Coal Co., 358 shares ; and $190,000, par value, of bonds issued 
by the Kanawha & Hocking Coal & Coke Company, a défendant herein. 

(b) As to the Toledo & Ohio Central : Ail the capital stock, $300,- 
000 face value, in the Impérial Coal Company, and $160,000, face val- 
ue, in the National Coal Company. 

(3) October 23, 1915, the Hocking Valley and the Toledo & Ohio 
Central each filed answer to the foregoing pétition, and on October 22, 
1915, the Central Trust Company of New York, as trustée under the 
Hocking Valley first Consolidated mortgage, and as trustée under the 
agreement of April 30, 1908, filed answer to such pétition ; but analysis 
of the pétition and thèse answers, and the unsatisfactory character 
of the évidence which has been ofïered under thèse pleadings in the 
form of stipulations and an affidavit of Charles W. Adams (valid ob- 

281F.— 64 
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jection, we think, being made to the introduction of the latter), satisfy 
us that further considération of the subjects of the pétition (except as 
to the stocks of the Buckeye and the Ohio Companies and also the bonds 
of the latter company) should be postponed as stated in the order below. 
However, it appears in such answer of Central Trust Company, and 
is without déniai, that 2,495 shares of stock in the Buckeye Company 
and 2,601 (not 1,999) shares in the Ohio Company are held in pledge 
by the Central Trust Company as trustée under the Hocking first Con- 
solidated mortgage, and certificates therefor stand in its name as 
trustée; that ail rights, title, and interest of the Hocking Valley in 
and to the equity of such shares, subject to their pledge as stated, 
were sold, assigned, and transferred to such trustée, as trustée under 
the agreement of April 30, 1908 ; that it now holds, among other se- 
curities not needing présent mention, $1,337,000, face value, of the 
first mortgage bonds of the Ohio Company in pledge under thè Hock- 
ing Valley first Consolidated mortgage ; that, of the $20.000,000 bonds 
authorized by that mortgage, it has authenticated and delivered $16,- 
156,000, face valiie, of which $130,000 hâve been retired by opération 
of the sihking fund provided for in the mortgage. 

(4) On the date the government filed its last pétition, October 9, 
1915, an affidàvit of Cari RemingtOn was introduced without objec- 
tion, which in the following respects, is not disputed: That Reming- 
ton has been secretary of the Chesapeake & Ôhio and the Hocking 
Valley since April 1, 1913, and prior thereto was assistant to the chair- 
man of the board of both companies ; that after adoption of the reso- 
lution of the Hocking Valley, before referred to, in respect to appraise- 
ment of the Ohio Company's bonds, "an appraisal was accordingly 
made by Mr. Tracy W. Guthrie, appointing [appointed] for that pur- 
pose by the trustée, which fixed the value of the properties of the Ohio 
Company securlng said bonds at $561 ,500" ; and that certain changes 
had been proposed by the parties concerned respecting the modifica- 
tions before referred to as having been stated in our opinion of July 
30, 1915, disapproving the contract reported on the 26th of that month, 
which proposed changes appear in an exhibit to such affidàvit. There- 
-tifter, October 15, 1915, an order of the court was entered, disapproving 
the proposed contract in its modified, as well as in its original, form. 

(5) It now appears that the mortgage bonds in question of the Ohio 
Land & Railway Company matured January 1, 1914, more than two 
months prior to the éntering of the decree herein of March 14, 1914. 
One of the principal objections to approval of the proposed contract 
of sale of such bonds and the accompanying stocks was that the plan 
of the contract would expose a substantial portion of the property, to 
wit, that covered by the mortgage of the Ohio Land Company, held 
under lease by the défendant Sunday Creek Company (now Sunday 
Creek Coal Company)', to f oreclosure and sale, and this condition re- 
mains, and, regardless ôf their merits, différences hâve arisen between 
the Buckeye arîd the Ohio Land Companies, On the one hand, and the 
Sunday Creek Coa;l Company, on the other. Thèse conditions satisfy 
the court that such ihterests as the Hocking Valley and the Chesapeake 
& Ohio (as the holder of the majority interest in the capital stock ôf 



XJNITED STATES V. LAKK SHORE & M. 8. RT. CO. 1011 

(2S1F.) 

the Hocking Valley) hâve in thc stock of thc Buckeye and the Ohio 
Companies, as also in the bonds of the lattor cwnppny, substantially 
interfère with and obstruct the exécution and opération of the decree 
of March 14, 1914. 

[1] Whefefore, in view of such decree and the findit^ made in 
Gonnection therewith, including the orders of injtinction contained in 
the decree, concerning the combination there found and decla. l to 
exist, which included that of the railroad and coal interests, and in 
pursuance of the jurisdiction then retained "for the purpose of tnaking 
such other and further orders and decrees as may be necessary to the 
due exécution of this decree and the complète dissolution of the com- 
bination and monopoly herein condemned," ' it is adjudged and ordered, 
as follovvs: 

(a) The equity and interests of the Hocking Valley Railway Com- 
pany and the Chesapeake & Ohio Railway Company in and to the cer- 

1 We eannot assent to the claims of coiinsel that the jurisdiction so re- 
tained has been exhausted. We are net called upon to détermine whether the 
decree was final In the sensé that an appeal would lie to the Suprême Court. 
Applications made In that behalf, It Is true, were npproved. We are con- 
vineed, however, that the jurisdiction thus retained conthines and will con- 
tinue untU the combination and monopoly condemned by tire decree hâve been 
completely dlssolved, so far, at least, as concerns the matters hère under con- 
sidération. True, also, it was supposed, at the tirae the decree was entered, 
that the sale of the stock In the Sunday Creek Company would, so far as the 
union of coal and railroad Interests was concerned, effectually break up the 
combination so offending against the acts of C.mgress. But, slnce this could 
not be known with certainty, the retained jurisdiction was couched in lan- 
guage that would seem to be distlnctly approprlaté to the présent conditions. 
The Jurisdiction retained was for the purpose of raaking, not only such fur- 
ther orders and decrees as might be necessary to the due exécution of the de- 
cree, but also to the complète dissolution of the combination and m^onopoly 
thercin condemned. It eertainly eannot be successfully denied that juris- 
diction of such a case as this may and ought to be retained until the decree 
is fuUy and effectlvely enforced, and the condemned monopoly and combina- 
tion completely dlssolved. And as respects the power to retain jurisdiction, 
see Wnbash Railroad v. Adelbert Collège, 208 U. S, 38, 52 to 57, 28 Sup. Ct. 
182, 52 L. Ed. 379. The practice Is gênerai in K\ich cases as this to retain 
jurisdiction in one form or other untll the offending conditions can be fully 
ascertained and removed. Standard Oil Co. v. United States, 221 U. S. at 
page 82. 31 Sup. Ct. 502, 55 L. Ed. 619. 34 U R. A. (N. S.) 834, Ann. Cas. 
1912D, 734: United States v. American Tobacco Co. (C. C.) 191 Fed. 371, 4 
Fed. Anti-Trust Dec. 246, 251; United States v. Eastman Kodak Co. (D. O.} 
226 Fed. 62, 81; United States y. Eeading Co. (D. C, three judges sitting> 
226 Fed. 229, 286; United States v. United States Steel Corporation (D. O., 
four judges sitting) 223 Fed. at pages 55, 161, 178, 179. And in United States 
V. Union Pacific R. iR. Co. et ai., Pamph. 19, 20 (D. C, three judges sitting), 
it was provided In the last section of the decree: "And jurisdiction Is re- 
tained for the purpose of giving full effect to this decree and the decree here- 
in entered on February 12, 1913, and for the purpose of making such other 
and further ordere and decrees or taking such other action, if any, as may 
become necessary or appropriate to carry out and enforce said decrees and the 
directions of the Suprême Court." Absence of power so to retain jurisdiction, 
or failure fairly to interpret the power reserved, would entltle the ofleiiding 
parties either to immunity under the doctrine of res adjudicata or subject 
thcm to new and distinct litigatipn for eontinuing or repeating offenses de- 
nounced in the original suit; the former eannot I>e the true intention, and the 
latter could serve no useful purpose differing from that sought to be accom- 
plished under the jurisdiction retained. 
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tain capital stock, to witi 2,500 shares in the Buckeye Coal & Rail- 
way Company, 2,006 shares in the Ohio Land & Railway Company, 
and $1,377^000 face' vaïne of the first mOrtgage bonds of the latter 
Company, shall be disposed of by absolute sale, and the Central Trust 
Company of New York, as trustée under the first Consolidated mort- 
gage of the Hocking Valley, and as trustée under the contract of 
April 30, 1908, shâll, upon the conditions hereinbelow stated, release 
ail claim, as trustée and as pledgee of such shares of stock and such 
bonds, and of each of them, upon receipt or tender of the proceedf. 
derived f rom the sale or sales of such stocks and bonds respectively : 
Provided, that in every instance such proceeds of sale shall be re- 
ceived and applied by such trustée under and according to thé pro- 
visions of article 7 of the first Consolidated mortgage of the Hocking 
Valley to such trust company, bearing date March 1, 1899. 

[2-4] Should the Central Trust Company fail seasonably or refuse 
to release such stocks or bonds, or both, by proper delivery of the cer- 
tificates representing the stocks or of the bonds mentioned, then and 
in any such event sale or sales will be made under appropriate orders 
of the court. The sales and releases of stocks and bonds thus provided 
for shall be made free from every interest or claim of each of such 
railway companies and their respective stockholders and also of the 
Central Trust Company in both of its capacities as trustée.^ 

For the purpose of enabling said railway companies and said trustée 
to comply with this order respecting the sale and release of such stocks 
and bonds, they shall hâve three months from the entry hereof so to 
comply herewith, and if said railway companies and said trustée are 

2 We cannot think the Inslstence of the Central Trust Company well founded 
tliat It is not amënable to judicial process or order requlrlng the company to 
<'xercLse its powers to cause release to be made of tho stocks and bonds in 
question under conditions such as those above stated, for it seems to be con- 
<'eded that it is vested with power so to a et on the pledgor's request, and 
whatever discrétion it may hâve in such Instances is certainly not one of an 
v.nréasonable or arbitrary chariicter. And as regards its rights and duties 
under the trust agreement of Ai)ril 30, 1908 — the one made in view of the 
commodities clause of the Hepburn Act Comp. St. § 8563 et setï.) — whereby the 
Hocking Valley in terms sold and assigned to such tru'st company ail the rail- 
way company's interest in the stocks now in question in trust for certain 
specifled purposes (sub.iect, however, to the lien of the first Consolidated mort- 
gage, and the trust company's rights as pledgee and trustée thereunder), 
nmong which was, in the eveht of the Suprême Court holding such clause to 
be constitutional, that the trustée should dispose of the equity in the coal 
stock "when and as directed in writing by the persons, firms, or corporations 
holding ànd ownlng of record a majority in amouiit of the stock of the Hock- 
ing Valley," etc. (see Rxhiblt E. to bill of complaint herein), we are eonvinced 
that this provision is opposed to the ruling in United States v. Union l'acific 
R. Co., 226 U. S. 470, 475, .^3 Sup. Ot. 162, 57 L. Ed. 306. Our conclusion in 
this respect dérives support from the fact that the Chesapeake & Ohio Rail- 
way Company holds and controls a majority of the stock in the Hocking Val- 
ley, and so éven according to the terms of the instrument is in a position to 
domlnate the Buckeye and Ohio Land Companies. Tl'nited States v. Del., 
Lack. & West. R., 238 U. S. 516, 530, 535, 536, 35 Sup. Ct. 873, 59 L. Ed. 1438. 

We regard as clear the power of the court to compel the bonds and stocks 
to be sold free from the lien of the conSolidated mortgage, substltuting there- 
for in the hands of the mortgage trustée the proceeds of such sale. One who 
takes a mortgage upon several items of property of such character that their 
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able to dispose of such stocks and bonds as herein directed, they shall 
be and hereby are authorized and empowered so to do; but, before 
concluding such sale, said companies shall report to this court the man- 
ner of their compliance with this order, the name of the proposed pur- 
chascr, bringing him into court for examination, and the said sale and 
ail proceedings looking to compliance with this order shall be subject 
to approval, rejection or modification by the court. 

If within said period said companies do not so comply with this or- 
der, then the court will (uniess for good cause shown it shall grant 
further time) otherwise provide for the sale of such stocks and bonds 
by such action as may be deémed necessary and adéquate to such pur- 
pose, either through appointment of a master to make such sale, or 
of a receiver to take possession of such stocks and bonds, with the 
power to sell and dispose of the same, or in such other manner as will 
enforce compliance with this order: Provided, however, that if said 
railway companies and said trustée should conclude to dispose of such 
stocks and bunds under the contract in that behalf, which was hereto- 
fore presented to the court as above stated, with the modifications 
thereof which were set out in an opinion of this court of July 30, 1915, 
whether the proposed purchaser be the same as the person then of- 
f ered, or some other person or some company satisfactory to the court, 
such plan will be received and such action thereon taken as shall seem 
to the court fit and proper ; but, if such a course as this be adopted, 
it shall not be treated as extending time above stated for efïecting the 
sale as ordered. 

(b) In view of the state of the évidence respecting the sale of stocks 
and bonds mentioned in the last pétition of the United States, other 

common ownershlp or opération may offend against the Anti-Trust Law or 
the commodities clause, and such that the moi-tgage serves pructically to aid 
in tylng thero together, must he deemed to hold his mortga.ge sub.iect to tho 
contingency that if the -complète and final séparation of one item of the mort- 
gaged property from the remainder becomes essential to the d«e enforcement 
of either named law, the court charged with such enforcement may take con- 
trol of that item, free it from the consolidating tendency of the mortgage, and 
substitute therefor its judlcially aseertained équivalent. Otherwise the mort- 
gage will stand as the ready means of restoring— or at least tending to re- 
Btore — those conditions which the court is endeavoring to destroy. It may 
well be tru« that a railroad and a coal company under common ownership 
and management are worth more as security under a moitgage tlian wheù in- 
dependent, and that their effective séparation does impair the mortgage se- 
curity ; but this cannot malie the law helpless. 

If the power exists to direct a sale free from lien, the conditions hère found 
malie appropriate the exercise of that power. The Consolidated mortgage was 
given by a railroad and a coal company ; It chnlleiiged attention to those 
features which carried potential violation of laws aiready pas.'îed or which 
mlght be passed ; and the values of thèse pledged stocks and bonds, havlilg 
nothing except lands to give them value, can be deteimined with such sub- 
etantial accuracy that there is little danger of a raistake seriou-sly prejudicîal 
to the mortgages, We would hâve no confidence tliiit a sale of the n>ere e(iuity 
of the Hocking in thèse stocks and bonds would bring more than temporary 
Independence. The purchaser could not free them from the overwhelraing 
mortgage nor compel its foreclosure, but the danger of fnrec^nsure and the 
conséquent wiping out of this equity would be constant. The Influence, if not 
the practical domination, of the railroad mortgngor. upon whon» the pur- 
chaser must rely to prevent foreclosure, could not be escaped. 
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than the particular stocks and bonds above ordered to be sold, and of 
the absence of any showing of immédiate necessity to pass upon the 
questions so involved, further considération of those matters will be 
postponed; but any of the parties concerned shall hâve the right to 
take further évidence within a reasonable time and again to présent the 
subjects, not herein distinctly passed upon, for the considération and 
décision of the court. 



PROCTER & GAMBLE CO. v. UNITED STATES. 

BUCKEYE COTTON 01 L CO. v. SAME. 

(District Court, S. D. Ohio, W. D. July 6, 1922.) 

Nos. 2982-2Ô84. 2999. 

1. Internai revenue <S=»I I— "Demurrage" held taxable as a part of the charge 

for transportation. 

Demurrage charges for failure to load and uuload cars within "freo 
time" permitted by the rules of railroad companles held taxable as n 
part of the charge for transportation, under Revenue Aet 1917, §§ 500-503. 
and Revenue Act 1918, §i 500-502 (Conip. St. Ann. Supp. 1919, §S a309Mja- 
6309%c), imposing a tax on the amount paid for transportation, sinee 
"demurrage" is a terminal charge, a part of the charge for transporta- 
tion, even if the purpose of demurrage is primarily to prevent the dé- 
tention of cars. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Demurrage.] 

2. Internai revenue €=»38 — Taxes pald voluntarily not recoverable. 

Taxes paid under Revenue Act 1917, §S 500-50.3, and Revenue Act 1918. 
§§ 500-502 (Comp. St. Ann. Supp. 1919, §S 6.309%a-«.H09y3e), voluntarily. 
and not under protest or duress, eannot be recovered. 

At Law. Actions by the Procter & Gamble Company and by the 
Ëuckeye Cotton Oil Company against the United States. On de- 
murrers to pétitions. Demurrers sustained. 

Tlie above cases arosè under title 5, §§ 500-503, of the Revenue Act of 1917 
(40 Stat. 315), and title 5, §§ 500-502, of the Revenue Act of 1918 (Comp. St. 
Ann. Supp. 1919, §§ 6309%a-6309%c), imposing a tax on the amount paid for 
transportation, and involved the question of wliether demiirrage charges for 
failure to load and unload cars within the "free time" permitted by the rules 
of railroad companies should be included as part of the cost of transportation, 
and thereby subject to tax. Article 2 of Régulation No. 49 provlded that the 
word "transportation," as used in title 5 of the revenue acts mentioned, in- 
cluded "receipt, delivery, élévation, transfer in transit, ventilation, réfrigéra- 
tion, Icing, storage, demurrage, towing, lighterage, trimming of cargo in ves- 
sels, wharfage, liandling of property transported, feedlng and watering live 
stock, and other Incidental services and facilities." Plaintiffs eontended that 
a charge for demurrage was not taxable as a part of the charge for transpor- 
tation. 

'Dinsmore, Shohl & Sawyer, of Cincinnati, Ohio, for plaintiffs. 
James R. Clark, U. S. Atty., and R. T. Dickerson, Asst. U. S. Atty.. 
both of Cincinnati, Ohio. 

^zsPor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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SATER, District Judge. In each case a demurrer has been filed 
to the pétition, and should, in my judgment, be sustained for the fol- 
lowing reasons : 

[1] 1. Demurrage is a terminal charge — a part of the charge for 
transportation. Lehigh Valley R. R. Co. v. U. S., 188 Fed. 879, 884- 
886, 110 C. C. A. 513; Wilson Produce Co. v. Penna. R. R. Co., 14 
Interst. Corn. Com'n R., 170, 174; Michie v. N. Y., N. H. & H. R. R. 
Co. (C. C.) 151 Fed. 694. If it be conceded that the purpose of demur- 
rage is primarily to prevent the détention of cars, the enforcement of 
its payment is also to be regarded as a part of the charge of trans- 
portation. In re Investigation and Suspension of Advances and De- 
murrage Charges, etc., 25 Interst. Com. Com'n R., 314, 315; Indus- 
trial Railways Cases, 29 Interst. Com. Com'n R., 212, 237. The de- 
murrage charge is a proper one, whether it is regarded as or as relat- 
ing to facilities of shipment, services in connection with the delivery 
of goods, or the storage or handling of the same. Chicago, R. I. & 
Pac. Ry. Co. v. Hardwick Elevator Co., 226 U. S. 426, 33 Sup. Ct. 
174, 57 L. Ed. 284, 46 L. R. A. (N. S.) 203. 

[2] 2. On the averments made in their respective pétitions, pay- 
ments were not made under protest or duress, but voluntarily. Re- 
covery, therefore, cannot be had. See Chesebrough v. United States, 
192 U. S. 253, 24 Sup. Ct. 262, 48 L. Ed. 432, in which section 3220, 
Revised Statutes of the United States (now section 1316a, 40 Stat. 1145 
[Comp. St. Ann. Supp. 1919, § 5944]), was considered. None of the 
pleadings make a case coming within any exception mentioned in Unit- 
ed States V. N. Y. & Cuba Mail Steamship Co., 200 U. S. 488, 26 
Sup. Ct. 327, 50 L. Ed. 569. 

The demurrer in each of the above-entitled cases is sustained. 



C. NOËL LEGH CO., Limited, v. STITZINGER & CO. 

(District Court, E. D. Pennsylvania. June 14, 1922.) 

No. 8046. 

Frauds, statuts of €=>II3(2)— Essential terms and conditions of written oontract 
cannot be added to by paroi. 

Where a written mémorandum of sale i.s required iinder the statute of 
frauds provisions of Pennsylvania Sales Act (Pa. St. 1920, § 19652), which 
must contain ail the essential terms and conditions of the contract, in an 
action for breach of such contract, terms or conditions cannot be added by 
paroi. 

At Law. Action by the C. Noël Legh Company, Limited, against 
Stitzinger & Co. On affidavit of défense raising questions of law 
Judgment for défendant. , 

Carr & Steinmetz, of Philadelphia, Pa., for plaintiff. 
John J. Sullivan, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The original statement of claim filed 
in this case was held insufficient, and judgment ordeted for the de- 

ig^oFor other cases sce same topic & KEY-NUMBER in hll Key-Numbered Digests & Indexes 
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fendants. 274 Fed. 715. An amended statement of daim was filed by 
leave of court, to which an affidavitof défense lias been filed, raising ob- 
jections to the sufficiency of the amended statement of claim to sustain 
a cause of action. The material amendment is in paragraph 5 of the 
amended statement, which is as f ollows : 

"At the time of the entering into of the said contract hetween the said par- 
ties, plaintlfl: and détendant, it was thoroughly understood and well known to 
both said parties that the océan rate of $1 per 100 pounds was nierely flxed 
between the parties as a differential, there then being no established freight 
rate, and that the plaintiff was ready and willlng to pay a higher rate, and 
thereafter was always ready and willing to pay a higher rate, whii-h fact was 
well known to the said défendants.'?' 

If that was the understanding between the parties, it did not become 
a part of the contract enforceable' under the statute of frauds provi- 
sions of the Pennsylvania Sales Act (Pa. St. 1920, § 19652). To sat- 
isfy thie statute the mémorandum must contain within itself or by some 
référence to other written évidence the names of the vendor and the 
vendee, and ail of the essential terms and conditions of the contract, ex- 
pressed with such reasonable certainty as may be understood f rom the 
mémorandum and other written évidence referreid ;tçi, if any, witliout 
any aid from paroi testimony. Wright v.' Nulton, 2^19 Pa. 262, 68 
Atl. 707; Sorber v. Masters, 264 Pa. 587, 107 Atl. 892; Manufac- 
turers' Light & Heat Co. v. Lamp, 269 Pa. 517, M2 Atl. 679. 

The averment is in fact contradictory to the defendant's letter of 
April 21, 1919, relied upon as a confirmation of the alleged paroi agree- 
ment. Under the terms of that letter the défendants were not to be 
éxpected to hold the stock unless there was a likelihood of being able 
to secure the rate specified; that is, an océan rate not to exceed $1 per 
100 pounds. 

From the défendants' letter of May 21, 1919, it appears that the de- 
fendants acted upon the unlikelihood of being able to secure the rate 
specified, and disposed of some of the stock which they had intended 
to apply to the sale to plaintifif» and the plaintifï in its letter of May 
23 accepts the situation and informs défendants as f ollows: 

"We vviirtherefore leave matters as they are, say, for another month, when 
we shall be pleased if you will advise us what stock you hâve on hand agalnst 
Dur order and we will let you know exaetly what to do." 

The défendants did not, at the end of another month, advise the 
plaintiflf what stock they had on hand against the order, and the plain- 
tifï necessarily did not let the défendant know what to do. Mean- 
while, if there was no likelihood of being able to obtain the specified 
rates ùi $1 per 100 pounds, and the correspondence clearly indicates 
there was none, the défendants were not obliged under the terms of 
the letter of April 21, 1919, to hold stock for the plaintifif, in the ab- 
sence of any positive agreernent on the part of the latter for ship- 
ments at a higher rate. There was no positive, certain, and definite 
agreerneht in effect between the parties, 

Judgment for défendant. 
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HYMAN et al. v. RUDOLPH et al., Commlssloners of the District of Columbla. 

(Court of Appeals of District of Columbla. Submitted May 2, 1922. De- 

cided June 5, 1922.) 

No. 3751. 

1, District of Columbla ^=:»36 — Party awarded contract is necessary défendant 

te bill to oompel award to plaintiff. 

In a suit to compel the commissioners of the District of ColuTobia to 
award to plaintiff, who was the lowest bidder, a contract which they 
had awarded to the next lowest bidder, the successful party is a neces- 
sary défendant, since the bill Is aimed especially at the destruction of 
his rights. 

2. Appeai and error <S=9l 178(8)— Equity held not to require retnaad, with leave 

to ameni, 

Though équitable power exists to remand a proper case, with instnio- 
tions to grant leave to ainend the bill by adding a necessary party défend- 
ant, such power will not be exercised, where the attention of complainant 
asking to hâve a publie contract awarded to him was called, by the answer 
to the rule to show cause and the motion to di.smiss, to the failure to make 
the bidder to whom the contract was awarded a défendant, and no offer 
to amend was tendered, and, before the décision on appeai, the work un- 
der the contract had progressed to the estent that large public interests 
were involved. 

Appeai froiji the Suprême Court of the District of Columbia. 

Suit by George Hyman and others against Cuno H. Rudolph and 
others, as Commissioners of the District of Columbia, to restrain the 
Commissioners from complet.ing and delivering to another a contract 
for the construction of a school building. From a decree dismisàing 
the bill, cpmplainants appeai. Afïinned. 

W. Gwynn Gardiner, of Washington, D. C, for appellants. 
F. H. Stephens, of Washington, D. C, for appellees. 

VAN ORSDEL, Associate Justice. This appeai is from a decree 
of the Suprême Court .of the District, dismissing a bill in equity filed 
by appellants to restrain the Commissioners of the Wstrict from 
completing and delivering to bne Wyne a contract awarded him for 
the construction of a school building in this city. Under a call from 
the commissioners, bids were submitted for the performance of the 
work, and appellant Hym.an was the lowest bidder. The proceedings 
were had under an act of Cpngress requiring the work to be awarded 
to "the lowest responsible bidder." Hyman's bid was rejected, and the 
contract was», awarded to Wyne, the next lowest bidder. 

[1, 2] Considération of the merits may be avoided, since defect of 
parties is apparent. Wyne should hâve b^en made a. party défendant. 
The bill is aimed. specially at the destruction of his rights under the 
award. Roberts v. Bradfield, ,12 App. D. C, 453; Fpltz v. Fayne, 269 
Fed. 671, 50 App. D> Q. I55; Brady v. Fâll, 52 App. D. C. 4, 280 
Fed. 1017. While équitable power exists in furtherance of justice to 
retrjand a proper case; with instructions to grant leave to amend, the 
présent case is not one calling for exercise of the power. It was dis- 
closed at bar that the work, under the contract awarded to Wyne, 
has so far progressed that large public interests are involved. The 

^ssFor oUier cases see same toplc t KBY-NUMBER ta ail Key-Numbered Dlgests A Indexai 
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circumstances are not such, therefore, as to require the court, in the 
exercise of sotmd discrétion, to extend the right of amendment. Op- 
portunity for timely amendment was afforded, since defect of parties 
was suggested in the answer to the ruie to show cause and the motion 
to dismiss. It was an issue before the court and is sufficient in itself 
to support the decree. No ofïer to amend was tendered ; hence no rea- 
son suggests itself for extending the relief which an extrême case 
might impel. 
.The decree is affirmed, with costs. 



In re PLUMUY. 

(Court of Appeals of District of Colurabia. Submitted January 9, 1922. De- 

cided June 5, 1922.) 
No. 1459. 

Patents <s=38l— Application for patent for paper pilt box machine denied on ground 
of public use. 

Kvidence that the appUcant for a patent for a machine for maklng paper 
plll boxes had operated his machine for at least 12 years before he ap- 
plied for the patent, that hls operatives were under no injunctlon of seere-- 
cy, and that conditions surrounding the opération were such that knowl- 
edge of the invention must hâve become common, sustalns the décision of 
the Patent Office, rejectlng the application on the ground of public use for 
more than 2 years prlor to the filing thereof. 

Appeal from the Commissioner of Patents. 

In the matter of the application of Eugène K. Plumly for a patent. 
From a décision of the Patent Office, refusing to allow the daims, ap- 
plicant appeals. Affirmed. 

E. H. Fairbanks, of Philadelphia, Pa., for applicant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

ROBB, Associate Justice. Appeal from a décision of the Patent Of- 
fice, refusing to allow the claims of appellant's application on the 
ground of public use for more than 2 years prior to the filing of the 
application. 

The invention covers a machine for making paper pill boxes, and, 
as stated by the tribunals of the Patent Office, is quite easily under- 
stood by ony one at ^11 familiar with meçhanics or the opération of 
such machines. This application was in .interférence with an applica- 
tion of James W. Hughes, and that interférence resulted in the rejec- 
tion of the claims of both parties oti the ground oî public use. The 
évidence very clearly shows that Mr. Plumly, the appellant, operated 
his machine for at least 12 years before he applied for a patent, that his 
operatives were under no injunction of secfecy, and that conditions 
surrounding the opération were such that knowledge of the invention 
itiust hâve become common. The tribunalk oï the Patent Office hâve 
reviewed this évidence, and we adopt their reasoning and conclusion. 
See Andrews v. Hovey, 123 U. S. 267, 8 Sup. Ct. 101, 31 L. Ed. 160; 
Id., 124 U. S. 694, 8 Sup. Ct. 676, 31 I». Ed. 557. 

The décision is affirmed. 

Affirmed. 

^EsFOT otber cases see same topic'i: KEV-NUMBER In ail Kejr-Numbered Digesta & Indexw 
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BASHINSKT COTTON CO., Inc., v. SUNSET LIGHTERAGB CORPORA- 
TION et al. (Circuit Court of Appeals, Second Circuit. April 10, 1922.) No. 
216. Appeal from the District Court o£ the United States for the Southern 
District of New York. Libel in adiniralty by the BashinsUy Cotton Company, 
Inc., against the Sunset Lighterage Corporation and another. From a decree 
for défendante (272 Fed. 120), Ubelant appeals. Affirmed. Harriugton, Bigham 
& Englar, of New Yorlc City (Vine H. Smith, of New York City, of counsel), for 
appellant. Macklln, Brown, Purdy & Van Wyck. of New York City (Pierre 
M. Brown, of New York City, of counsel), for appellee Sunset Wghterage Cor- 
poration. Burlingham, Veeder, Masten & Fearey, of New York City, for ap- 
pellees Williams & Terhune. Before ROGERS, MANTON, and MAYER, Cir- 
cuit Judges. 

PER OURIAM. Decree affirmed. 



BEAVER BOARD COMPANIES v. IMBBIE et al, (Circuit Court of Ap- 
peals, Second Circuit. May 22, 1022.) No. 322. Appeal fromi the District 
Court of the United States for the Southern District of New York. Action 
by the Beaver Board Companies against James Imbrie and others, in, which 
John B. Johnson and Théodore G. Smith werè appointed receivers for de- 
fendants, and in which the State of Santîx Catharina, Republic of Brazil, in- 
ten'ened. From an order relating to a settlement of jntenener's claim, op- 
posed by the Cleveland Trust Company, a crcflitor of défendants, the re- 
ceivers and the Cleveland Trust Company appeal. Order affirmed. Shattuck. 
Glenn & Ganter, of New York Oity (Gairard Glenn, De Witt C. Jones, Jr., 
and Leslle H. Buckler, ail of New York City, of counsel), for appellant Cleve- 
land Trust Co. Zalkin & Cohen, of New York City (EUwood M. Rabenold, 
Mark Hyman, and Harry Zalkin, ail of New York City, of counsel), for appel- 
lants receivers. Before ROGERS, HOUGH, and MAYER, Circuit Judges. 

PKR CURIAM. Order affirmed in open court 



CARAMBLLI v. UNITED STATES. (Circuit Court of Appeals, Seventh 
Circuit. March 30, 1922.) No. 2997. Appeal from the District Court of the 
United States for the Eastem Division of the Northern District of Illinois. 
Suit by the United States against Charles Caramelli. From the decree, de-, 
fendant appeals. Affirmed. John T. Duffy, of Chicago, 111., for appellant. 
Chas. F. Clvne and C. W. Middlekautf, both of Chicago, 111., for the United 
States. Before ALSCHULER, EVANS, and PAGE, Circuit Judges. 

PER CURIAM. Appeal is taken from a decree closing premises owned ■ 
and occupied by appellant and en.loining the further maintenance of a nui- 
sance thereon, ail pursuant to section 22, title 2, National Prohibition Act (41 
Stat. 314). No assignment of error Is presented that has not been decided ad- 
versely to appellant in one or iiiore of the many similar cases we hâve decided 
during the last few months. The record has also been examined to ascertaiu 
wliether the évidence supports the decree. Satisfied that it does, we flnd no 
réversible error. The decree is affirmed. 



THE CARTHAGENA. (Circuit Court of Appeals, Second Circuit. May 22, 
1922.) No. 202. Appeal from the District Court of the United States for the 
Southern District of New York. Libel in adiniralty by the Grâce Steainship 
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Company against the North Atlantic Shlpping Corporation, claimant of tiie 
steamship Carthagena, hpr engines, etc. Decree for libelant, and claimant ap- 
peals. Affirmed. Hunt, HiU & Be,t{B, of New York City (John W. Orandall, of 
New York City, of c<5misel), for appellâiit. Kirlin, Woolsey, Campbell, Hickox 
& Keating, of New York City (Robert S. lOrskine, of New York City, of counsel), 
for appellee. Before ROGERS, HCUGH, and MAYEK, Circuit Judges. 
PER OURIAM. Decree aflirmed. 



DAVIS, Dlrector General of Railroads, et al. y. ROZENSWEIG et al. (Cir- 
cuit Court of Appeals. Second Circuit. April 4, 1922.) No. 240. In Error to 
the District Court of the United States for tlie Western District of New 
York. Action by Benjamin Rozenswelg and Edmund .T. Staffofd, administra- 
tors of the estate of Frances Adlalde Doherty, deceased, against James C. 
Davis, Director General of Railroads, and another. Jiidgment for plaintiff.s, 
and the named défendant brings error. Afflrmed. See, àl.so, 2S0 Fed. 247. 
Locke. Babcock, Spratt & Hollister, of Bnffalo, N. Y. (Raymond C. Vaughan, 
of Buffalo, N. Y., of counsel), for plaintiff in error. Charles P. <)'Nell and Ed- 
mund J. Stafford, both of Détroit, Mich., for" défendante in 'ôrror. Before 
ROGERS, MANTON, and MAYER, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



DOBA V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
May 8, 1922.) No. 320. In Error to the District Court of.the United States 
for the Eastern District of New York. Peter Doba was conVidted of interfer- 
ing witli a fédéral prohibition agent in the performance of his duty, and he 
brings error. Affirmed.. liOuis Rothbard, of Brootlyn, N. T., for plaintiff in 
error. Ralph O. Creene, U. S. Atty., of Brooklyn, N. Y. (Henry J. Walsh, 
Asst. U. S, Atty-, of Brooklyn, N. Y.^oE counsel), for the United' States. Be- 
fore ROCERS, M4.NTON, and MAYER, Circuit Judges. 

PER CURIAM. Judgment afflrmed in open court. 



GIANOVI V. UNITED STATES. (Circuit Court of Appeals, Seventh Cir- 
cuit. March 30, 1922.) No. 2994. Appeal from the District Court of the 
United States for the Eastern Division «f'ttie Northcm District of Illinois. 
Suit by the United States against îïatik Gianovi. From the decree, défend- 
ant appeals. Affirmed. Francis Borrelli, of Chicago, IH., for lappcllant. C. 
W. Middlekauff and Chas. F. Clyne, both of Chicago, 111., for the United 
Stàtès. Before ALSCHUIiER, EVANS, and PAGE; Circuit Judges. 

■PRR CURIAM. From a decree closing the premises occupied by appellant 
and enjoining the sale of intoxicating liquor thereon this api)eal is taken. It 
was prosecuted and briefs were written prier to the announcement by this 
«•oïlrt of the numerous décisions dealing with similar cases and similar ques- 
tions. We find no question of law presented that calls for separate considéra- 
tion. The issue of fact was referred to a master, who found for appellee, and 
his report was conflrmed by the court. We hâve read the évidence and are 
convinced that it supports the finding. The, decree is afflrmed. 



THE GOOD NEWS. (Circuit Court of Appeals, Second Circuit. April 24. 
1922.) No. 282. Appeal from the District Court of the .United States for tho 
Eastern District of New York. IJbel by Edward J. Reilly, as owner of tliç 
barge Good News, against Tuchy & Upton, Inc. Decree for libelant (2T2 1\>(1. 
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482), and respondent appeals. Affirmed. William Rasquin, Jr., of New York 
CSty, for appellant. Macklin, Brown, Piirdy & Van Wyck, of New Tork City 
(Pierre M. Brown, of New York City, on the brief), for appellee. Before 
BOGERS, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree afflrmèd. 



THE GOZAN MARTJ. (Circuit Court of Appeals. Second Circuit. May 1, 
1922.) No. 261. Appeal from the District Court of the United States for tlic 
Southern District of New York. Dibel for loading by the Union Transport 
(Company, Inc., against the steamship Gozan MalTi, claimed by I. Saito. 
Uibel dismissed, on the groimd that libelant was charged with notice of the 
charter placing on the charterer the obligation of paying for such services. 
and libelant appeals. Affirmed. BiiUowa & BuUowa, of New York City, for 
appellant. Halght, Smith, Griffln & Demlng, of New York City (John W. 
Griffin, of New York City, on the brief), for appellee. Before ROGERS, 
HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Decree affirmed. 



THE JAMES HUGHES, (arcuit Court of Appeals, Second Circuit. May 
1, 1922.) No. 307. Appeal from the District Court of the United States for 
the Southern District of New York. IJbel for collision by Clarence A. 
Small and others against the steam tug James Hughes, clairaed by the A. 
S. Hughes Towing & Transportation Company, and James C. Davis, as 
Direetor General of Railrnads, operating the Cape Cod Canal. From a 
decree holding the Direetor General primarily linble, «nd the tug secondarily 
liable, the Direetor General appeals. Affirmed. Alex S. L.yman, of New York 
raty, for appellant. Alexander & Ash, of New York City (Peter Alexander, of 
New York City, of counsel), for appellees Small and others. Hunter, Mead 
& Cheyney, of New York City (Horace L. Cheyney, of New York City, of 
counsel), for elaimant of the James Hughes. Before ROGERS, HOUGH, and 
MANTON, Circuit Judges. 

PER CURIAM. Decree affirmed. 



LION BONTÎING & SURETY CO. v. KARATZ. (Circuit Court of Appeals. 
Eighth Circuit. June 80, 1922.) No. (Î007. Appeal from the District Court of 
the United States for the District of Minnesota. Suit by A. H. Karatz against 
the Lion Bonding & Surety Company. From the judgiiient rendered, défend- 
ant appeals. Affirmed. HuUeck F. Rose, Amos Thomas, and (ieorge W. 
Pratt, ail of Omaha. Neb., and Clarence A. Davis, Atty. Gen., of Nebraska, for 
appellant. Bruce W. Sanborn, William G. Graves, and Samuel G. Ordwav, ail 
of St. Paul, Minn., for appellee. Before CARLAND, Circuit Judge, and TRH']- 
BER and MUNGER, District Judges. 

PER CURIAM. This is an apiieal from the final decree, Involving the samo 
questions determined by us in this cause at the December term, 1921, No 
.5902 (280 Fed. 532), the opinion tiled April 28, 1922. on which an appeal had 
been taken, under section 129 of the Judiclal Code (Comp. St § 1121), from an 
interlocutory order appointing a receiver of the assets of appellant. The de- 
cree in this cause was rendered and submitted to this court on the same 
record, as in No. .5902. For the reasons stated in the opinion in No. 5902, the 
decree is affirmed. 



MARYI^ND OASUALTY CO. v. DONAIJ:)S0N. (Circuit Court of Appeals. 
Second Circuit. April 10, 1922.) No. 174. In Error to the District Court of 
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the United States for the Eastern District of New Yorlc. Action by Tlionias 
M. Doualdson against the Maryland Casualty Company. Judgment for 
plaintiff, . and défendant brings error. Àfflrmed, James J.,lfïahoney, of New 
York City (George J. Staçy, of New York City, of counsél),, for plaintif! In 
error. Thomas J. Cuff, of New York City (Vlne H. Smith, of New York City, 
of counsel), for défendant in error. Before ROGERS, MANTON, and MAYER, 
Circuit Judges. 
PBR CURIAM. Judgraent affirmed. 



THE NORTH AMERICA. THE W. S. TAYIX)R. THE THOMAS J. SCUTy- 
LY. THE MERCURY. SCUI-LY v. ATI-ANTIO COAST TKANSP. CO. et al. 
(Circuit Court of Appeals. Second Circuit May 1, 1922.) No. 293. Apçeal 
of the District Court of the United States for the Eastern District of New Ydrk. 
Libel for collision by Thomas J. ScuUy against the steam tugs North America 
and W. S. Taylor, clalmed by the Atlantic Coast Transportation Company, 
wlth the steam tugs Thomas J. Scully and Mercury, clalmed by Neptune Une, 
Inc., impleaded. Decree against the North America and the Thomas J. 
Scully, each for half of the damages (273 Fed. 263), and the Atlantic Coast 
Transportation Company appeals. Afflrmed. Bigham, Englar & Jones, of 
New York City (C. Andrade, Jr., of New York City, of connsel), for Atlantic 
Coast Transportation Oo. Burlingham, A'ecder, Mnsten & Fearey, of New 
York City (Channeer I. Clark and Cliarles E. Wythe, both of New York City, of 
counsel), for Neptune Llne. Before ROGERS, HOUGH, and MANTON, Cir- 
cuit Judges. 

PER CURIAM. Decree affirmed. 



PIEIj BROS. V. DAY et al. (Circuit Court of Appeals, Second Circuit. May 
15, 1922.) No. 313. Appeal from the District Court of the United States for 
the Eastern District of New York. Suit by Piel Bros, against Ralph A. Day, 
Fédéral Prohibition Dlrector for the State of New York, and others. From 
an order denying a temporary Injunction (278 Fed. 223), complalnant appeals. 
Order affirmed. Olcott. Ronynge, McManus & Ernst, of New York City (Wil- 
liam M. K. Olcott and Nathan Ballin, botb of New York City, of counsel), for 
appellant. Ralph C. Greene, U. S. Atty.. nf Brooklyn. N. Y. (Henry J. Walsh, 
of BronlJlyn, N. Y., of counsel), for appellees. Before ROGERS, HOUGH, and 
MAYKlt. Circuit Judges, 

PER CURIAM. Order affirmed. 



ROETTOHRR v. HAMII,TON, Collector of Internai Revenue. (Circuit 
Court of Api)eals, Sixth Circuit. June 28, 1922.) No. 3652. Appeal from the 
District Court of the United States for the Eastern District of Kentucky ; 
Andrew M. J. Cochran, Judge. Suit by H. W. Roettcher against Elwood 
Hamilton, Collector of Internai Revenue for the District of Kentucky. From 
the decree rendered, complalnant appeals. Reversed and remanded. Charlton 
B. Thompson, of Covlugtoui Ky. (Robert O. Simmons, of Covington, Ky., on 
the brlef), for appellant. John B. Shepard, Asst. U. S. Atty. of Covington, 
Ky. (Sawyer A. Smith, U. S. Atty., of Covington, Ky., on the brlef), for de- 
fendant in error. Before KNAPPEN, DENISON. and DONAHUE, Circuit 
Judges, 

PER CURIAM. Slnce the hearlng of this case by the court below, the Su- 
prême Court has disposed of the sut>stantlal questions Involved, by its opinion 

in Llpke v. hederer, 258 U. S. —, 42 Sup. Ct. 549, 66 U Ed. , filed June 

5, 1922. Upon the authority- of that case It must be held that the substantial 
assessments made by the collector, under section 35 of title 2 of the National 
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Prohibition Act (41 Stat. 317), were really penalties, and that a suit to en- 
join distress and sale for their collection Is not forbidden by R. S. § 3244 
(Comp. St. § 5971), nor by the existence of any adéquate remedy at law. Ac- 
cordingly the decree herein will l)e reversed, and the record remaudod for 
further proceedings in accordanc-e with that opinion. 



STANDARD SHIPBUII.DING CORPORATION v. J. G. WHITE ENGI- 
NEERING CORPORATION. (Circuit Court of Appeals, Second Circuit. 
March 27, 1922.) No. 257. In Error to the District Court of tlie United States 
for the Southern District of New York. Action at law by the J. G. White 
Engineering Corporation agalnst the Standard Shipbuilding Corporation. 
From a judgment for plaintifC, défendant brings error. Affirmed. William 
Hayward, U. S. Atty., of New York City (Henry M. Ward and John B. Walker, 
both of New York City, and Elmer Schlesineer, of Washington, D. C, of coun- 
sel). for plaintifC In error. Campbell, Harding & Pratt, of New York City, for 
défendant in error. Before HOUGH, MANTON, and MAYER, Circuit Judges. 

PER CURIAM. Judgment affirmed. 
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